Cornell  University 
Library 


The  original  of  tiiis  book  is  in 
tine  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924020173252 


Cornell  University  Library 
KF8935.P551859 
V.3 
A  treatise  on  the  law  of  evidence,  10th  E 


3  1924  020  173  252 


QJornpU  Saw  ^rlynnl  ICtbtary 


LAW     CATALOGUE. 

BANKS    &    BROTHERS, 

144  Wassau  Street,  IXew  Yoi;li,  and  475  Broadway,  Albany. 

18  6  0. 


ADAMS  ON  EJECTMEIVX. 

Fourth  Edition.  Price  $5. 
A  Treatise  on  the  Peinoipies  and  Pea()ticb  of  ■ehb  Action  of  Ejectment  and  the 
resulting  Action  for  Mesne  Profits,  by  John  Adams,  sergeant  at  law.  The  Fourth  Ameri- 
can from  the  London  Edition,  with  Notes  of  the  Decisions  made  by  the  Supreme  and  Cir- 
cuit  Courts  of  the  United  States,  and  by  the  Courts  of  the  several  States,  whose  decisions 
have  been  reported ;  together  with  the  statutory  provisions,  in  relation  to  those  actions, 
contained  in  the  Revised  Statutes  of  New  York ;  and  Precedents  of  Entries,  Pleadings  and 
Process  adapted  thereto,  by  John  L.  Tillinghast,  counselor  at  law.  To  which  are  added 
Annotations  and  References  to  the  most  recent  American  Decisions,  by  Thomas  W.  Clhrke, 
counselor  at  law.  Carefully  collated,  and  made  to  correspond  with  the  latest  London 
edition,  corrected  by  the  author ;  together  with  additional  Notes  and  Decisions  in  the  Courtai 
of  the  several  States.  By  "William  Hogan,  counselor  at  law ;  and  continued  by  T.  W. 
"Waterman,  embodying  all  the  American  and  English  decisions  to  the  present  time. 

ALLEN  ON  SHERIFFS. 

Frice  $3. 


THE  AOTEKICAN  CHANCERY  DIGEST. 

Third  Edition.  Three  Vols.  Price  $15. 
Being  an  Analytical  Digested  Index  of  all  the  Reported  Decisions  in  Equity  of 
the  United  States  Courts  and  of  the  Courts  of  the  several  States,  to  the  present  time,  with 
Notes  and  a  copious  Index ;  also  an  introductory  Essay,  comprising  an  historical  sketch  ol 
the  Court  of  Chancery ;  an  account  of  the  nature,  powers  and  functions  of  the  Court,  and 
the  organization  and  equity  jurisdiction  of  the  Court  of  the  United  States  and  of  each  or 
the  States  of  the  Union.    By  Thomas  "W.  "Waterman,  of  the  New  York  Bar. 


ANTHON'S  NISI  PRIUS  REPORTS. 

Second  Edition.    Price  $4. 

The  Law  of  Nisi  Prius,  beetg  Reports  of  Cases  Determned  at  Nisi  Petus,  m  thb 
Supreme  Court  of  the  State  of  New  York ;  with  Notes  and  Commentaries  on  each.  ease. 
2d  ed.,  with  many  additional  cases  never  published  before.  Judges  presiding :  Chief  Justice, 
James  Kent ;  Justices,  "Van  Ness,  Thompson,  Spencer  and  Yates. 

Mr.  Anthon  has  been  equally  well  known  as  an  eminent  and  successful  practitioner,  and 
distinguished  law  writer,  for  the  last  forty  years.  His  eotemporaries,  many  of  whom  are 
now  dead,  have  been  men  who  have  honored  and  adorned  the  highest  walks  of  the  pro- 
fession, both  on  the  bench  and  at  the  bar.  This  volume  of  Nisi  Privs  Reports  was  always 
much  admired ;  and  the  importance  and  value  of  the  cases  contained  in  it,  immediately 
caused  it  to  be  extensively  cited  and  quoted  in  the  opinions  of  judges  and  in  law  works. 
The  present  edition  was  carefully  revised  and  annotated  by  Mr.  Anihqk  himself. 
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ARCHBOtD'S  CIVIIi    PliEADING. 

Second  Edition.    Price  $4. 


AUCHHOI/D'S  PLEABING  AND  EVIBENCE. 
Seventh  Edition.     Two  Vols.    Price  $12. 

"  The  first  part  of  this  work  is  devoted  to  criminal  practice ;  and  the  second  part  to  the 
discussion  of  the  several  crimes,  the  indictment  for  each  offence,  and  the  requisite  evidence. 
It  will  he  found  to  embrace  the  entire  field  of  Criminal  Law;  every  proceeding,  from  the 
arrest  of  the  offender  to  his  final  punishment,  being  minutely  detailed  with  forms  and  direc- 
tions for  every  supposable  case. 

"  ARonEOLD  has  been  a  standard  authority  for  the  last  half  century.  Fourteen  successive 
English  and  half  as  many  American  editions,  show  how  it  has  been  appreciated. 

"  A  very  considerable  period  of  time  and  a  great  deal  of  labor  have  been  expended  upon 
this  edition.  Most  of  the  notes  have  been  entirely  re-written ;  and  all  of  them  have  been 
re-modeled  and  re-arranged.  A  thorough  analysis  of  each  subject  has  been  made,  which, 
with  a  very  full  index  to  each  volume,  it  is  thought  will  furnish  all  needful  facilities  for  ref- 
erence. The  matter  has  been  a  good  deal  condensed,  by  omitting  whatever  seemed  theo- 
retical rather  than  practical,  by  dispensing  with  such  of  the  English  statutes'  as  have  no 
bearing  upon  American  law  or  practice.  The  notes  in  their  present  form  contain,  however, 
a  large  amount  of  new  matter,  and  several  subjects  are  introduced  which  were  not  treated 
in  the  former  edition.  The  authorities  have  been  carefully  re-examined,  and  all  of  the  re- 
ported, and  numerous  manuscript  cases,  in  each  of  the  several  states,  down  to  the  date  of 
pubhcation,  added.  The  criminal  statutes  of  sixteen  of  the  states  have  been  digested  and 
distributed  under  the  appropriate  heads,  together  with  such  English  statutes,  the  construc- 
tion of  which,  from  their  similarity  to  our  own,  seemed  likely  to  aid  the  American  practi- 
tioner. A  concise  outline  of  all  the  more  important  cases  cited  by  Mr.  Archbold  has  also 
been  given ;  thus  presenting,  in  a  convenient  and  accessible  form,  all  of  the  leading  English  , 
criminal  cases." 


BARBOITK'S  CHAIVCERir  REPORTS. 

Three  Vols.    Price  $15. 
Eepokts  of  Cases  Argued  and  DEisRinNED  in  the  ConRT  of  Chancery  of  the  State 
of  New  York,  from  1845  to  1847.    By  Oliver  L.  Barbohh,  counselor  at  law,  successor  ot 
Paige,  and  in  continuation  of  Johnson,  Hopkins  and  Paige.    These  decisions  are  considered 
the  ablest  and  most  reliable  of  any  in  our  country.     B.  R.  Walworth,  ClianceUcn: 


BARBOUR'S  CUIMIIVAI,    TREATISE. 

Second  Edition.     Price  $5. 

The  Magist  .iate's  Criminal  Law  ;  A  Practical  Treatise  on  the  Jurisdiction,  Duty 
and  authority  of  the  Justices  of  the  Peace  in  the  State  of  New  York  in  Criminal  Courts. 
Containing,  also,  a  Summary  of  the  law  relative  to  Crimes  and  Punishments,  with  an  Appen- 
dix of  Forms  of  Proceedings.  By  Oliver  L.  Barbour,  counselor  at  law.  Second  edition. 
Much  enlarged,  with  Notes  and  References  and  additional  foi-ms. 

The  second  edition  of  Barbour's  Criminal  Treatise  has  been  carefully  revised  by  the  dis- 
tinguished author,  with  important  additions.  It  is  too  well  known  to  require  from  us  an 
extended  notice.  Suffice  it  to  say,  that  it  is  an  elementaiy  work  of  groat  merits  and  that 
although  prepared  more  especially  fSr  th9  state  of  Now  York,  it  will  be  found  almost  equally 
uneAil  in  every  state  in  the  Union. 

barii;oi;r's  i.aav  of  set-off. 

Price  $2. 
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BARBOUR'S  SUPREME  COURT  REPORTS. 

Twenty-four  Vols.    Price  $84. 
Reports  op  Oases,  ts  Latv  and  Equity,  in  the  Supreme  Court  op  the  State  op  Nbtt 
York,  under  the  New  Constitution,  1816.    By  Olitee  L.  Barbour,  counselor  at  law. 


BRIGUT'S  HtJSBANB  AND  "WIFE. 

Two  Vols.     Price  ^10. 

A  Treatise  on  the  Law  of  Husband  and  "Wife,  as  respects  Property.  Partly 
founded  on  Roper's  Treatise,  and  comprising  Jacob's  Notes  and  additions  thereto,  by  John 
Edward  Bright,  Esq.,  of  the  Inner  Temple,  barrister  at  law.  "With  copious  Notes  and  Hef- 
erences  to  the  American  Decisions,  and  also  an  Appendix,  containing  the  Statutes  of  every 
state  in  the  Union,  in  relation  to  the  rights  and  property  of  females  before  and  after  mar- 
riage.    By  Ralph  Lockwood,  counselor  at  law. 

[From  the  Amerioan  Law  .Ioctrnal.] 

Ttio  last  edition  of  Roper's  Husbaad  and  Wife  was  that  of  1836;  The  Knglish  Law  Msgazine  and  Eepoiler 
of  May,  1849,  observes  that  the  "want  ol  a  new  edition  had  for  many  years  been  felt  by  the  profession." 
The  progress  of  the  United  States  in  wealth,  of  society  in  refinement,  and  of  judicial  and  legislative  policy 
to  secure  property  to  wives,  have  increased  the  want  of  a  new  puhlication  here,  embracing  the  recent  de- 
cisions on  this  interesting  relation.  We  have  not  ha^I  leisure  to  examine  into  the  merits  of  the  notes  by  the 
American  editor,  but  of  the  work  of  Mr.  Bright  we  can  cheerfully  add  our  testimony  to  that  of  the  English 
Beviewer  that  "for  completeness  and  soundness  it  is  likely  to  become  the  text-book  upon  the  law  of  hus- 
band and  wife." 


CAINES'  REPORTS. 

Third  Edition.     Three  Vols.     Price  $12. 

New  York  Term  Reports  op  Cases  Argued  and  Determined  in  the  Supreme  Court 
of  that  State.  Third  edition  just  pubhshed,  containing  Notes  and  References  to  all  the 
American  and  English  decisions,  to  the  time  of  publication,  by  "Waterman  ;  with  correc- 
tions and  additions.    By  George  Caixes,  counselor  at  law. 

George  Gaines,  Esq.,  was  the  first  reporter  of  the  decisions  of  the  Supreme  Court  of  the 
state  of  New  York,  regularly  appointed  as  such.  The  names  of  the  honorable  judges  who 
presided  in  this  court,  during  the  period  above  stated,  were,  Morgan  Lewis,  James  Kent 
(afterwards  Chancellor  of  the  state),  Jacob  Radcliffe,  Brockholst  Livingston,  Smith  Thomp- 
son (the  two  last  named  gentlemen  were  subsequently  appointed  judges  of  the  Supreme 
Court  of  the  United  States),  Ambrose  Spencer  and  Daniel  D.  Tompkins.  A  more  able  and 
independent  Judiciary  never  existed  at  any  one  period,  in  any  cosrt  of  the  United  States.     " 


CAlrlFORKflA  PRACTICE. 

Price  $3  50. 


COMSTOCK'S  REPORTS. 

Vols.  1,  2,  i.  Price  $10  50. 
Reports  of  Cases  Argued  and  Determined  nr  the  Court  op  Appeals  op  the  State  op 
New  York.  By  George  F.  Comstook,  Esq.,  State  Reporter.  Judges'  names:  Freeborn  G. 
Jewett,  Greene  C.  Bronson,  Addison  Gardner,  Charles  H.  Ruggles,  Samuel  Jones,  Wilham 
B.  Wright,  Thomas  A.  Johnson,  Charles  Gray,  EU.slia  P.  Hurlbut,  Ira  Harris,  Daniel  Pratt 
Henry  W.  Taylor,  Selah  B.  Strong,  Daniel  Cady,  William  H.  Shankland,  James  G.  Hoyt. 


CONNECT  J  CUT.  BinEST. 
974  Pages.    Price  $1. 
A  Digest  of  the  Reported  Decisions  op  the  Superior  Court,  and  op  the  Suphemb 
Court  of  Errors  of  the  State  of  Connecticut,  from  the  organization  of  said  courts  to  the  pres- 
ent time.    By  Thomas  W.  Waterman,  counselor  at  law. 

[From  the  Hartford  DAn.T  ©oueant.] 
BankB  *  Brothers,  law  publishers,  144  Nassau  street.  New  York,  have  issued  a  handsome  vefama 
entitled  "  A  Digest  of  the  Reported  Decisions  of  the  Superior  Court,  and  of  the  Supremo  Court  of  Erren 
of  the  State  of  Connecticut,  from  the  organization  of  said  courts  to  the  present  time,  by  Thomas  "VT 
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"W^ateriHan,  CoTinsellor-at-Law."  TtcBC  cases  cover  eixty-eight  years,  beginning  with  1789,  and  doaing 
■with  1857.  The  Digest  Includes  Kiiby,  Koot,  Hve  volumes  of  Day's  Keports,  and  twenty-four  volumes  of 
Connecticut  Reports.  Mr.  Waterman,  the  author  of  the  Digest,  seems  to  have  done  his  work  with  his  usual 
fidelity.  He  says  he  has  verified  the  page  of  every  reference  to  the  Connecticut  Eeports  after  the  matter 
was  in  type.  He  has  avoided  the  practice  often  followed  by  compilers,  of  putting  several  distinct  matters 
imder  one  general  head,  and  has  assigned  each  subject  a  title,  to  catch  the  eye  in  the  table  of  contents,  and 
direct  the  inquirer.  Mr.  Waterman  is  a  practiced  hand,  and  knows  just  what  the  lawyer  wants,  and  what 
he  does  not  want.  Though  a  New  York  man,  he  evinces  a  familiarity  with  Connecticut  law,  and  Connec- 
ticut history  and  practice,  that  leads  us  to  believe  his  work  will  be  a  favorite  with  Connecticut  men.  Any 
business  man  who  desires  to  know  what  are  the  laws  of  Connecticut,  other  than  those  In  our  statute  book, 
should  be  referred,  unhesitatingly,  to  this  Connecticut  Digest. 

[From  the  New  York  Commeecial  Adveutiseb.] 
Connecticut  has  the  honor  to  be  the  i^rst  state  of  the  Union  in  which  judicial  decisions  were  reported. 
The  first  American  law  report  was  edited  by  Mr.  Kirby,  and  printed  at  Litchfield,  in  17S9.  Koot's  Con- 
neeticut  Eeports  were  published  ten  years  later,  and  they  were  followed  by  Day's  Eeports,  a  series  which 
was  Goutinued  at  intervals  until  185.3,  when  the  present  Eeporter  of  the  Connecticut  decisions,  Mr.  Matson, 
commenced  his  useful  labors.  There  are  now  thirty-two  volumes  of  Connecticut  Eeports  in  all,  contain- 
ing about  three  thousand  five  hundred  cases,  and  the  substance  of  these  has  been  neatly  epitomized,  arranged 
and  indexed  by  Mr.  Waterman,  in  one  stout  volume  of  974  pages  octavo.  At  the  end  of  each  ca?e  of  special 
significance  or  importance,  he  has  noted  whether  it  was  in  reversal  or  affirmance  of  the  decision  of  the  court 
below;  he  has  also  noted  the  cases  which  have  been  overruled,  denied  or  doubted.  The  facilities  for  refer- 
ence to  every  part  of  the  volume  are  ample,  and  we  consider  it  one  of  the  best  arranged  Digests  of  Reports 
we  have  ever  examineU.  To  all  Connecticut  lawyers,  it  will,  of  course,  be  indispensable,  and  to  lawyers  in 
other  states  it  will  be  scarcely  less  useful.  Itis  justly  remarked  that  "the  Connecticut  decisions  are  among 
the  cited  authorities  of  every  text-book;  and  no  trial  of  any  magnitude  can  take  place,  in  which  very  mate- 
rial aid  may  not  be  derived  from  precedents  drawn  from  this  source."  It  is  one  of  the  best  evidences  of  the 
esteem  in  which  the  Connecticut  Eeports  are  held,  that  some  of  them  have  been  reprinted  in  Jblngland. 


CONNECTICUT  EEPORTS 

Second  EdUion.     Twenty-one  Vols.    Price  $105. 

Eeports  op  Cases  Argued  and  Determined  in  the  Supreme  Court  of  Errors  of  the 
State  of  Connecticut,  from  1814,  inclusive ;  prepared  and  published  in  pursuance  of  a  Stat- 
ute Law  of  tlie  State.  Second  edition,  corrected,  witli  Notes  and  References  to  the  several 
State  Eeports.    By  the  Hon.  Thomas  Day. 

No  lawyer  should  'Ja^  without  these  reports.  The  railroad  cases  alone  in  them  are  worth 
the  price  of  the  set.  They  comprehend  a  period  of  seventy  years,  or,  in  other  words,  almost 
our  entire  existence  as.  an  independent  people.  They  therefoi-e  contain  precedents  for  all 
the  various  exigencies  which  have  from  time  to  time  arisen  since  the  origin  of  our  govei-n- 
ment.  Their  utility  and  the  high  appreciation  in  which  they  are  held,  are  shown  by  the 
frequency  of  their  citation,  not  only  in  all  the  law  books  of  the  day,  but  in  cases  on  trial, 
ind  in  the  written  opinions  of  judges. 


COWEM'S  CIVIE  TKEATISE. 

,    Fourth  Edition.    Price  $5. 
A  Treatise  on  the  Civil  .Turisdiotion  of  Justices,  of  the  Peace  of  the  State  op  New 
Tork.    By  Esek  Cowen,  counselor  at  law.    Fourth  edition,  revised  by  "William  Tract, 
counselor  at  law. 


COtVEN'S  REPORTS. 

Nine  Vols.    Price  $45. 
Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court  for  the  Trial  op 
Impeachments  and  the  Correction  of  Errors  of  the  State  of  New  York,  from  1823  to  1828. 
By  EsBK  Cowen,  counselor  at  law,  and  successor  of  Johnson. 


CROCKER  ON  SHERIFFS. 

Price  $5. 

A  Treatise  on  the  Duties  or  Sheriffs,  Coroners  and  Constables,  with  Pract5cal 
Forma.    By  John  G.  Crocker,  counselor  at  law. 

This  is  a  thorough  and  complete  treatise  upon  the  powers  and  duties  of  sheriffs  and  other 
officers.  It  is  a  modern  work,  designed  especially  for  the  state  of  New  Tork,  with  a' full 
aitation  of  authorities  to  the  time  of  pubhcation.    It  is  elementary  and  practical.    Every 
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sheriff,  coroner  and  constable,  in  the  state,  ought  to  have  a  copy;  and  magistrates  -will  find 
it  extremely  useful  and  convenient.    Lawyers  will  have  it,  as  a  matter  of  course. 


I>AIl'a?'S   liAAV  ANB   PKACTIOE    OF  VEXBOttS  AND   PUKCHASERS   OF 

ItEAJL  ESTATE. 

Price  $5  60. 
A  COMPEXDIUM    OP   THE  LAW  AND   PKAOTIOE  OP  VENDORS  AND  PURCHASERS  OF  EBAL 

Estate.    By  J.  Henry  Daht,  of  Lincoln's  Inn,  barrister  at  law.    "With  Notes  and  References 
to  American  Decisions,  by  Thomas  W.  "Waterman,  counselor  at  law. 


DAYTON'S  SUKROGATE. 

Third  Ediiio'n  in  Press. 


DEAN'S  MEDICAE  JURISJPRtJDENCE. 

Second  Edition.    Price  $3  50. 
Principles  op  mAical  Jurisprudence  designed  for  the  Professions  or  Law  and 
Medicine.  ~  By  Amos  Dean,  counselor  at  law  and  Professor  of  Medical  Jurisprudence  in  the 
Albany  Medical  College. 


DENIO'S  REPORTS. 

Five  Vols.     Price  $20. 
Reports  op  Cases  Argued  and  Determined  in  the  Supreme  Court,  and  in  the  Coubt 
for  the  Correction  of  Errors  of  the  State  of  New  York,  from  1845  to  1848  inclusive.    By 
Hiram  Denio,  Esq.,  successor  of  Hill,  and  the  continuation  of  Johnson,  Cowen  and  Wendell. 


DPNEAP'S  PACETf'S  AKKNCy. 

.Fourth  Edition.  Price  $5. 
A  Treatise  on  the  Law  op  Principal  and  Agent,  chieplt  with  eeperekoe  to  Mer 
cantile  Transactions.  By  William  Palet,  of  Lincoln's  Inn,  Esq.,  barrister  at  law.  With 
considerable  additions  by  J.  H.  Lloyd,  of  the  Inner  Temple,  Esq.,  barrister  at  law.  Eourth 
American  edition,  with  extensive  additions,  referring  to  and  embracing  all  the  cases,  both 
English  and  American,  by  John  A.  Dunlap,  Esq.,  counselor  at  law,  and  brought  down  to 
tlie  present  time,  with  very  full  notes  to  English  and  American  Decisions,  by  Thomas  W. 
Waterman,  Esq.,  counselor  at  law. 

This  edition  by  Palet  and  Lloyd  by  Dunlap  will  be  found,  in  comparison  with  other 
treatises  on  this  subject,  to  be  a  complete  substitute  for  alft  of  them,  containing  several 
thousand  cases  not  referred  to  by  any  other  American  author ;  it  is,  in  faetj  an  embodiment 
of  all  the  decisions  on  the  law  of  Principal  and  Agent. 

[From  the  New  Yoek  Cohmeroial  Advbetiser.] 
This  Is  the  fourth  Americ&n  edition  of  Paley'fi  admirable  work  on  Agency,  which  has  been  universally 
recognized  as  the  loading  authority  among  all  the  text-books  on  that  subject,  since  its  first  appearance  in 
1811.  Mr.  Justice  Story  constantly  refers  to  it  in  his  Oommeutaries,  and  Mr.  Hammond's  Treatise  is 
considered  a  mere  reoJia^iffe  of  l^aley's  work  as  edited  by  Lloyd.'  Two  previous  editions  were  greatly 
enlarged  by  the  notes  (if  Lloyd  in  England,  and  of  Dunlap  in  this  country,  and  Mr,  Waterman  has  now 
made  numerous  important  addenda,  introducing  notes  of  more  than  eighteen  hundred  relevant  cases  de- 
cided during  the  niae  years  that  have  elapsed  since  the  publication  of  the  third  edition  by  Dunlap.  Mr. 
Waterman's  editorial  task  has  been  performed  with  the  same  thoroughness  and  ability  that  characterized' 
Ms  excellent  editions  of  Archbold's  Criminal  Plea'llng^  and  Evidence,  Adams  on  Ejectment,  Dart  on  Ven- 
dors, Eden  on  Injunctions,  &c.,  and  his  valned  works  t^ji  New  Trials,  and  on  the  Civil  Jurisdiction  of  Just- 
ices of  the  Peace.  He  displays  the  most  indefatigable  industry  in  research,  and  the  utmost  impartiality  and 
discrimination  in  the  application  of  new  decisions  and  judicial  dicta  to  the  modification  or  support  of  the 
text.  The  original  work,  with  all  its  additions  bjgprevious  editors,  has  been  greatly  enriched  by  his  labors 
and  may  be  deemed  a  complete  digest  of  the  lavf  of  principal  and  agent— a  branch  of  jurisprudence  which 
Is  here  of  the  highest  importaoce  and  most  frequent  utility.  The  elaborate  opinion  or  the  New  York  Court 
of  Appeals,  in  the  celebrated  case  of  the  New  York  Mechanics'  Bank  against  the  New  Haven  Bailroitd 
Company,  is  giyen  In  full  iu  the  appendix. 
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EI>WAia3>S'  CHANCERY  JffiEPORTS. 
Four  Vols.     Price  $20. 
Reports  of  Chancery  Cases  decided  in  tee  First  Circuit  op  the  State  of  New  York 
Iby  the  Hon.  William  T.  McCoun,  Yice-Chaucellor.    By  Charles  Ed-wards,  counselor  at  law 


EDWAR19S  ON  BAILMENTS. 

Price  $4  50. 
A  Treatise  on  the  Latv  of  Bailments.  By  Isaac  Edwards,  Counselor  at  Law. 
Chapter  1:  On  Bailments. — Chapter  2:  On  Deposits. — Chapter  3:  Gratuitous  Commissions 
©r  Mandates. — Chapter  4 :  Gratuitous  Loans. — Chapter  5  :  Pledges  or  Pawns. — Chapter  6  : 
Contracts  for  Hire. — Chapter  7  :  Of  Innkeepers. — Chapter  8 :  Common  Carriers ;  Carriers 
of  Passengers.     The  above  chapters  are  very  full  and  complete. 

[From  the  Ne-w  Tokk  Evening  Post.] 
"  The  mfiit  perfect  legal  treatise  fn  the  English  lan^iage  was  written  upon  the  Law  of  Bailments,  many 
years  apo,  by  Sir  William  Jones.  No  Bubsequent  writer  has  been  fible  to  do  more  than  apply  the  principles 
there  laid  down,  with  incomparable  clearness  and  elegance,  to  the  new  conditionsd'eveloped  by  the  progress 
of  human  society.  That  was  all  that  Judge  Story  was  able  to  do  for  his  generation,  and  that  is  all  that  Mr. 
Edwards  has  attempted  for  his  ;  unlike  his  immediate  predecessor,  however,  conflnipg  himself  exclusively 
to  cases  arising  under  the  common  law,  without  reference  to  thecivillaw.  ^f^^TIieimpoHa/nceoftheLa/w 
of  BadU'ients^  and  the  variety  of  ita  appUoations  to  the  affairs  of  Ufe^  has  vasUy  vncremed  since  the 
aoA/s  of  Sir  WiUia-m  Jones,  and  even  since  Mr.  Story^a  work  waa finished,  mofit  especially  in  regard  to 
ffie  carriage  of  freight  a'}td  passengers  hy  the  new  vnodes  of  tram^yiortation  by  railroads  amd  stecum~ 
vessels,  which  have  very  recent^  come  i/nto  general  itse.  TJiia  subject  is  very  fully  and  saUsfactorily 
treated,  hy  Mr.  Edwards,  under  the  head  of"  Common  Carriers,^  an/i  *■  Carriers  of  Passengers^''  which 
suhject  occupies  about^iS^  pages  of  Pie  wnrk.,_^S,  The  reader  will  find  here  the  most  complete  collection 
<rf  adjudged  cases,  in  the  English  and  American  Courts,  upon  tfiese  subjects,  that  has  ever  been  made." 


B1>\VABI>S  ON  BULLS  OF  EXCHANGE  AND  PROMISSCKY  NOTES. 

Price  $5  50. 

A  Treatise  op  Bills  of  Exchange  and  Promissory  Notes.    By  Isaac  Edttards, 

eounselor  at  law. 

[From  the  New  York  Jouenal  of  Commerce.] 
The  materials  of  this  work  being  based  on  the  decisions  of  our  own  courts,  it  does  not  come  into  cnmpetltion 
with  any  English  work  on  the  subject ;  nor  can  it  be  d-^emed  a  rival  of  anything  \v.hich  has  yet  appeared 
in  this  country.  The  object  has  been  to  ascertain  the  law  and  s^ate  it  in  brief  terms,  with  such  illustrations 
as  seemed  calculated  to  develop  and  explain  the  reason  on  which  it  is  founded.  Estimating  the  importance 
of  the  subject  with  reference  to  the  amount  of  property  afloat  in  the  share  of  bills  and  notes,  there  never 
has  been  a  time  when  it  called  for  greater  accuracy  and  discrimination  than  now,  or  invited  the  attention 
of  merchants  and  professional  men  with  equal  urgency. 

[Prom  the  New  Yobk  Commercial  Advbbtiser.] 
As  the  latest  decision  is  deemed  the  highest  authority  in  legal  matters,  the  latest  treatise  or  digest  of 
cases  on  any  branch  of  the  law  must  be  of  the  greatest  value  to  practitioners,  provided,  of  course,  that  it 
be  faithfully  compiled  and  judiciously  arranged.  These  requirements  being  met  by  the  volume  before  us, 
we  may  justly  recommend  Mr.  Edwards'  treatise  to  the  gentlemen  of  the  bar.  It  is  pre-eminently  an 
American  law  book,  incorporating;  the  substance  of  nearly  two  thousand  American  decisions  with  the  prin- 
eiples  oflaw  regarding  negotiable  p'ia.per  established  by  the  adjudications  of  the  English  Court-s,  and  setting 
forth  in  notes  the  statutes  of  the  states  in  whlcli  the  commercial  law  is  not  adopted.  By  way  of  appendix,  a 
ti'anslation  is  given  of  that  part  of  the  Commercial  Code  of  France  relating  to  bills  of  exchanfre  and  prom- 
issory notes.  The  index  is  very  mjnule,  and  will  enable  the  reader  to  find  in  a  moment  what  the  low  Is  on 
any  point  of  the  subject.  The  work  is  primarily  adapted  to  the  use  of  lawyers,  but  it  will  be  scarcely  leas 
useftid  to  merchants  and  bankers. 


EIi£.IOTT'S  WIPI.OMA'TIC  CODE. 

Tloo  Vols.    Price  $12. 


ENGLISU  CIBANCERY  KEPORTS. 

Forty-three  American  Vols.     Piice  $165. 

These  very  Yaluable  and  Important  Decisions  are  EEprBLisnF.D  verhatirsi  from  tub 

London  copy,  with  notes  and  references  to  English  and  American  Authorities.    By  John  A. 

DujrjiAP,  and  continued  by  the  Hon.  E.  ¥.  Smith,  J.  L.  IIanes,  and  N.  Howard,  Jr. ;  being 
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the  Reports  of  Cases  argued  and  determined  in  the  High  Courts  of  Chancery,  the  Rolls  Court 
and  the  Vice-Chancery  Courts  ©f  England. 

62  English  Volumes  contained  in  43  American,  but  without  any  condensation.    The  first 
.  18  American  contain, 36  English  or  2  English  to  one  American.     Tliey  have  each  an  index, 
and  can  be  bound  separately.    This  is  the  only  series  without  condensation. 
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GRAHAIU  AND  WATERMAN  ON  NEW  TRIALS. 

Second  Edition.     Three  Vols.     Price  $16. 
A  Treatise  on  the  Principles  of  Law  and  Equity  which  govern  Courts  in  the 
granting  of  New  Trials,  in  Cases  Civil  and  Criminal.    "With  copious  Notes  and  Beferences 
to  the  American  and  English  Decisions.     By  G-raham  &  "Waterman. 

[Prom  the  New  Yobk  Commeeoial  Advbktiser.] 

"There  is  no  title  in  the  law  on  which  a  new  and  copious  treatise  vas  more  needed  by  practitioners  than 
on  New  Trials.  "When  David  Grahiiin  published  hia(  treatise  in  1884,  it  was  welcomed  by  the  profession 
almost  as  a  godsend,  for  it  cultivated  an  important  field  which  Grant  in  his  '  Summary.'  and  Morgan  in  his 
*  Essay,'  had  barely  skimmed  over.  The  death  of  Mr.  Graham  unfortunately  prevented  him  from  revising  and 
preparing  a  second  edition  of  his  work;  for  some  years  it  has  been  out  of  print,  and  although  bo  highly 
esteemed  that  sums  considerably  beyond  the  original  cost  have  been  offered  for  copies,  the  publishers  have 
delayed*  the  publication  of  a  second  edition  until  now.  This  edition  has  been  revised  and  corrected  with 
great  care,  and  is  improved  by  a  fuU  analysis  of  each  chapter,  which  much  facilitates  consullation.  Mr. 
Graham's  treatise  comprises  one  volume  of  630  pages.  It  is  the  text,  as  it  were,  of  Mr.  Waterman's  mm-e 
copious  commentaiy,  which  Is  an  entirely  new  treatise  of  nearly  1,700  pages,  forming  Volumes  II  and  III 
of  the  complete  work,  to  be  hereafter  known  as  Graham  and  Waterman  on  New  Trials.  The  whole  body 
of  the  American  and  English  decisions,  the  reports  of  the  courts  of  every  State  in  th6Union,andthe  reports 
of  every  court  in  G-reat  Britain,  have  been  sifted,  and  all  the  cases  pertinent  to  the  theme  carefully  anal,vzed , 
for  the  purposes  of  this  work.  Nearly  a  thousand  cases  are  cited  in  the  first  volume  by  Graham,  while  in 
the  second  anrl  third  volumes  by  Waterman  tbe  number  of  cases  quoted  exceeds  tbree  thousand  eight  hun- 
dred, making  in  all  nearly  five  thousand  cases,  collected  and  arranged  in  one  systematic  work.  We  think 
jt  may  fairly  be  said  to  exhaust  the  subject. 

"  Mr.  Graham's  treatise  having  long  been  a  text-book  In  the  hands  of  the  profession,  it  would  be  superfiuous 
to  speak  minutely  of  its  contents.  Mr.  Waterman  opens  his  part  of  the  work  with  a  general  view  of  the 
subject  of  trial  by  jury,  and  of  the  ancient  and  modern  methods  of  correcting  a  wrong  verdict.  It  appeals 
that  'anciently,  the  principal  remedy  for  reversing  a  verdict,  improperly  given,  was  by  writ  of  attaint.  The 
nqnlry  was  made  by  a  jury,  double  the  number  of  those  who  rendered  the  alleged  false  verdict,  and  If  they 
lound  the  verdict  a  false  one,  the  judgment  by  the  common  law  was,  that  the  jurors  should  become  In- 
famous; should  forfeit  their  goods,  and  the  profits  of  their  lands;  should  themselves  be  imprisoned,  and 
their  wives  and  children  thrown  out  of  doors ;  should  have  their  houses  razed,  their  trees  extirpated,  and 
their  meadows  ploughed;  and  that  the  plaintiff  should  be  restored  to  all  that  ho  lost  by  reason  of  the  on- 
just  verdict.  A  law  so  terribly  severe  could  not  be  executed,  and  by  subsequent  statutes,  which  were  made 
perpetual  by  18  Eliz.  c.  25,  the  punishment  was  diminished  to  perpetual  infamy  and  a  pecuniary  fine.'  Ac- 
cording to  Blackstone,  'there  are  instances  in  the  year  books,  in  the  reigns  of  Edward  lit,  Henry  IV,  and 
Henry  VII,  of  judgments  being  stayed,  even  after  a  trial  at  bar,  and  new  venires  awarded,  because  the  juiy 
had  eat  and  drank  without  the  consent  of  the  judge,  and  because  the  plaintiff  had  privately  given  a  p^per 
to  a  juryman  before  he  was  sworn.'  And  npoa  these  the  Chief  Justice  Glynn,  in  1655,  grounded  the  fijret 
precedent  that  is  reported  in  our  books  for  granting  a  new  trial  upon  account  of  excessive  dama^a 
given  by  the  jury;  apprehending,  with  reason,  that  notorious  partiality  in  the  jurors  was  a  principal 
species  of  misbehavior. 

"  In  the  chapter  following  the  historical  view  from  which  we  extract  these  antiquities,  Mr.  "Waterman  dis- 
cusses the  Jurisdiction  of  courts  In  granting  new  trials;  and  in  succeeding  chapters' he  oonsiders  In  detail 
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the  various  causes  for  granting  such  relief;  for  example, — ^want  of,  or  insufficient,  notice  of  trial ;  defecte  in 
the  s  ooimoning  and  drawing  of  jurors;  disqualification  of  jurors,  from  interest,  relationship,  conscientiqua 
Bi»ru^  ee,  age,  alienage,  mental  or  bodily  disease,  &c. ;  tampering  with  the  jury;  bias  or  hostility  of  jurors ; 
miscondnct  of  the  jury  ;  misruling  or  misdirection  of  the  judge ;  surprise;  newly  discovered  evidence;  ex- 
cessive or  inadequate  damages ;  verdict  against  law  or  evidence,  &c. ;  and  the  coneluding  chapter  is_  de- 
voted to  the  consideration  of  the  principles  by  which  courts  of  equity  are  governed  in  granting  new  trials. 
"  The  time  and  labor  expended,  in  compiling  a  work  so  comprehensive  and  elaborate,  must  have  beea 
very  great,  and  can  scarcely  fail  to  be  appreciated  by  the  profession.  In  truth,  the  work  will  henceforth  be 
an  indispensable  part  of  the  library  of  every  lawyer  who  practices  in  courts  of  record  In  any  State  of  the 
Union.    It  is  also  probable  that  it  will  be  reprinted  In  England,  where,  as  well  as  here.  It  Is  unrivaled." 


HTI/Ii'S  REPOR'S:S. 

Seven  Vols.  Price  $28. 

Ebpoets  of  Cases  aegued  and  Determined  in  the  Supeeme  Couet,  and  in  the 
OCnrt  for  the  Correction  of  Errors  ef  the  State  of  New  York.  By  Nicholas  Hill,  Jun., 
counselor  at  law,  and  continuation  of  Johnson,  Cowen  and  Wendell. 


HII.LIARD  OW  REAl,  ESTATE. 
Third  EdUion.  Two  Tote.  Price  $11. 

VUET  MUCH  EifLAEaED,  WITH  NOTES  AND  EBrERENOES  BT  THE  AUTHOE. 


HIETON'S    REPORTS. 

Vol.  1.     Price  $5. 
Repoets  op  Cases  Aegued  and  Detekmined  in  the.  Court  op  Common  Pleas  eor 
the  City  and  County  of  New  Tork.    By  Henet  Hilton,  one  of  the  Judges  of  the  Court. 


HOFFMAN'S  CHANCERY  REPORTS. 

„  Second  Edition.    Price  $5. 

Reports  op  Cases  Decided  m  the  First  Ciechii  op  the  State  op  New  Tore.  This 
voktme  of  reports  was  carefully  revised  by  Judge  Hoppman,  and  partially  annotated  by  him- 
The  annotation  was  afterwards  completed  by  a  member  of  the  New  Tork  bar.  It  wiH  be 
found  a  yaluable  acquisition  to  every  lawyer's  library. 


HOFFMAN'S  LEGAL.  STUDY. 

Two  Vols.    Price  $5. 


HOPKINS'  CHANCERY  REPORTS. 

Price  $5. 
Hbports  op  Cases  Aesded  and  Determined  in  the  Couet  or  Chancekt  of  the 
State  of  New  Tork.    By  Samuel  Hopkins,  counselor  at  law,  and  successor  of  Johnson. 
if.  Sivndford,  Ghancellor. 


HO'WARD'S  CODE. 

Second  Edition,  very  much  Enlarged  and  Improved.    Price  $6. 

The  Code  op  Peooedure  op  Pleadings  and  Practice  op  the  State  op  New  Tork, 
1860,  with  complete  Notes  and  References.     By  N.  Howard,  Jr.,  counselor  at  law. 

This  work  contains  the  Code  of  Procedure  as  it  now  stands.     It  also  contains  the  latest 
rules  of  the  Courts,  w-itti  a  copious  Index  to  the  whole  work.     The  notes  of  the  decisions  of  ' 
the  Courts,  to  the  several  sections  of  the  Code,  contain  the  most  recent  decisions  and  are  veryfidl. 
The  book  constitutes  a  work  on  Practice  and  Pleadings,  &c.,  which  eveiy  lawyer  and  every 
justice  of  the  peace  should  possess. 

"Mr.  Howard  has  added  largely  to  his  roputatlojs  by  this  Code.  He  has  been  identified 
witii  the  Code  since  its  formation,  and  has  had  much  exporicrice  in  its  practice,  having  re- 
ported sixteen  volumes  of  Practice  Ropoits,  and  they  have  met  the  approval  of  the  Judges 
and  Profession  at  large.    His  great  familiarity  with  points  of  practice  aud  the  Code  will  give 
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this  work  such  an  advantage  that  no  other  work  can  ohtain.    This  volume  will  he  found  of 
great  value  and  service,  as  it  contains  the  very  latest  amendments  and  decisions  to  date." 


HO\VAIt»'S  PRACTICE  REPOKTS. 

Eighteen  Yols.    Price  $63. 
Repobts  of  Cases  AjiauED  ahd  Determined  m  the  Supreme  Coubt,  at  Special  Teem, 
with  the  Points  of  Practice  decided,  from  October  Term,  1844,  to  May,  1860.    Bv  Nathajt 
HowAED,  Jun.,  counselor  at  law, 

Howard's  Practice  Eeports  are  especially  interesting  and  useful,  on  account  of  their  being 
the  main  and  almost  exclusive  exponents  of  the  JTew  Tork  Practice  under  the  Constitution 
of  1848,  and  Code  of  Procedure.  Other  similar  publications  there  have  been,  but  their  ex^ 
istence  has  been  of  a  comparatively  short  duration,  while  Mr.  Howard  has  pursued  the  even 
tenor  of  his  way,  giving  to  the  public,  regularly  and  undeviatingly,  the  decisions  of  the  courts 
from  the  year  1844  to  the  present  time.  It  may  therefore  be  said  unhesitatingly  that  this  is 
the  only  reliable  series  of  reports  upon  the  New  York  Practice.  They  h&W  an  established 
reputation  and  are  received  as  authority  in  aU  our  com-ts.  They  will  be  found  very  useful 
in  states  having  a  similar  Code  to  that  of  New  York. 


HtTOTPHREYS'  PRECEDENTS. 
Two  Yols.    Price  $8. 
A  Collection  or  Practical  Forms  in  Suits  at  Law;   also  Precedents  of  Con- 
tracts.  Conveyances,  Wills,  &c. ;  and  Proceedings  under  the  Pension,  Patent  and  Naturaliza- 
tion Laws  of  the  United  States,  with  Annotations  and  Keferencea.    By  Charles  Humph- 
BETS,  counselor  at  law. 


JOHNSON'S  CASES. 
Second  Edition.  Three  Yols.  Price  $12. 
Reports  op  Cases  adjud(Jed  in  the  Supreme  Coubt  op  Judicatukb  op  .the  Sta.te  op 
New  York,  from  Januaiy,  1799,  to  180.3,  inclusive,  together  with  cases  determined  in  the 
Court  for  the  Correction  of  Errors,  during  that  period.  A  second  edition.  With  many  ad- 
ditiopal  casqs  not  included  in  the  former  edition,  taken  from  the  manuscript  notes  of  the 
late.  Hon.  Jtioob  Radclif^  one  of  the  Judges  of  the  Supreme  Court,  and  associated  with  the 
Hon.  Morgan  Lewis,  James  Kent  (since  Chancellor  of  the  State),  Egbert  Benson,  John 
Lansing,  Brookholst  Livingston  and  Smith  Thompson  (the  two  latter  were  subsequently 
appointed  Judges  of  the  Supreme  Court  of  the  United  States).  With  copious  Notes  and 
References  to  the  American  and  English  Decisions.  The  writ  of  mandamus  has  been  treated 
of  fully  in  Tolume  II  of  these  reports,  and  references  to  the  cases  in  it  have  been  introduced, 
together  with  a,  complete  collection  of  forms  and  precedents  not  found  elsewhere.  By 
Lorenzo  B.  Sheppard,  counselor  at  law. 


JOHNSON'S  CHANCERY  REPORTS. 

Second  Edition.  Seven  Yols.  Price  $32. 
Reports  op  Cases  Adjudged  ut  the  Court  op  Chancery  op  New  Yoek.  Et  William 
Johnson,  counselor  at  law.  Containing  the  Cases  from  March,  1814,  to  December,  1823, 
inclusive.  With  a  General  Digested  Index  of  the  Cases  decided  and  reported  in  the  Court 
of  Cliancery,  and  in  the  Court  for  the  Correction  of  Errors,  on  Appeal,  from  1799  to  1822, 
inclusive,  with  a  Table  of  the  names  of  the  Cases,  and  of  the  Titles  and  References.  James 
Kent  was  Chancellor  during  the  above  reports. 


JOHNSON'S  REPORTS. 

Third  Edition.     Twenty  Yols.    Price  $60. 
Reports  of  Cases  Argued  and  Determined  in  the  Suphemb  Court  op  Judicature 
and  in  the  Court  for  the  Trial  of  Impeachments  and  Correction  of  Errors  in  the  State  of 
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New  York.     By  "William  Johnson,  counselor  at  law.    With  additional  Notes  and  Refer- 
ences.   James  Kent,  Chief  Justice. 


KERNAN'S  KEPOKTS. 

Vols.  2,  3  and  4.     Price  $6. 
Eepoets  of  Cases  Argued  and  Determined  in  the  Court  of  Appeals  of  the  State 
of  New  York,  with  Notes,  References  and  an  Index,  from  1854  to  1856  inclusive.    By 
Francis  Kernan,  pounselor  at  law. 


tAMBERT  ON  BOWER. 

Price  $1. 


tATV  OF  FIXTURES. 

Second  Edition.  Price  $3. 
A  Treatise  on  the  Law  of  Fixtures  and  other  'Property  partaking  both  of  a  Real 
and  Personal  Nature;  comprising  the  Law  relating  to  Annexations  to  the  Freehold  in  gen- 
era] ;  as  also,  Emblements,  Charters,  Heir-Looms,  etc.,  with  an  Appendix,  containing  prac- 
tical rules  and  directions  respecting  the  Removal,  Purchase,  Valuation,  etc.,  of  Fixtures 
between  Landlord  and  Tenant,  and  between  Outgoing  and  Incoming  Tenants.  By  A.  Alios, 
Esq..  and  J.  Feraed,  Esq.,  barristers  at  law,  with  copious  Notes  and  References  to  all  the 
English  cases  to  the  time  of  publishing  (1847),  by  Joseph  Feeaed,  Esq.,  barrister  at  law 
The  Second  American  Edition,  from  the  last  English,  will  contain  all  the  cases  decided,  in 
the  Courts  of  Law  of  the  United  States  and  the  Courts  of  the  several  States,  ©n  the  subject 
to  the  present  time.  With  a  Digest  of  the  Statute  Laws  of  the  several  States  relating  to 
the  subject.    By  William  Hogan,  counselor  at  law. 


liOCKWOOD'S  REVERSED  CASE'«. 

Price  $4. 

An  Analytical  and  Practical  Synopsis  of  all  the  Cases  Argued  and  Reversed  in 

Law  and  Equity  in  the  Court  for  the  Correction  of  Errors  of  the  State  of  New  York,  from 

1799  to  1847 ;  with  the  names  of  the  Cases,  and  a  Table  of  the  Titles,  &o.    By  Ralph 

Looe:wood,  counselor  at  law. 


JLVBE'S  EQUIXY  PLEAUIIVG. 

Second  Edition.    Price  $3. 


MATHETrS'  PRESUMPTIVE  EVIBEIVCE. 

Price  S3. 


nicCAEE'S     FORniS. 

Second  Edition,  Enlarged  a/nd  Improved.    Price  $3. 

Precedents,  or  Practical  Forms  in  Actions  at  Law,  in  the  Supreme  Court  of 
the  State  of  New  York  ;  the  Superior  Court  and  Court  of  Common  Pleas,  for  the  city  of  New 
York,  adapted  to  the  Code  and  rules  of  1858,  and  to  the  practice  of  states  having  a  similar 
Code ;  partition  of  infants'  estate ;  sale  of  infants'  estate ;  admeasurement  of  dower ;  fore- 
closure by  advertisement ;  determinsition  of  claims  to  real  estate,  and  appeals  from  Surro- 
gates' Courts.     By  S.  McCall,  counselor  at  law. 

After  the  New  York  Code  came  into  operation,  the  publishers  of  the  above  work  were 
frequently  applied  to,  by  members  of  the  bar,  from  every  section  of  the  state,  for  a  manual 
of  forms  which  should  embrace  the  whole  field  of  practice,  and  not  be  confined,  as  most 
similar  works  are,  to  llio  pleadings.  la  1852,  they  had  the  pleasure  of  satisfying  this  want, 
by  the  production  of  the  very  useful  book  of  Mr.  McCall  ;  which  proved  entirely  reliable, 
although  at  that  time  the  Code  had  been  but  recently  adopted,  and  therfe  were,  in  conse- 
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quence,  but  few  decisions  defining  and  construing  it.  Subsequent  amendments  of  the  Code, 
however,  rendered  a  change  in  the  phraseology  and  scope  of  some  of  the  forms  necessary. 
These  changes  have  been  made  in  this  edition ;  and  the  work  has  been  carefully  revised, 
and  enlarged  by  the  introduction  of  one  hundred  and  twenty -five  new  forms.  It  now  covers 
the  whole  range  of  practice,  from  a  simple  affidavit  to  the  most  technical  special  proceeding.  T'm 
forms  selected  are  such  as  have  been  u^  by  leading  practilioners,  and  obtained  the  approval  of 
the  higher  courts. 

In  those  states  which  have  a  Code  similar  to  that  of  New  York,  this  -work  will  be  found 
a  convenient  and  safe  guide. 


NEWBEKRt'S  AI>MtKAl,TY  KEPORTS. 

Price  $5. 

Newbebet's  Admiralty  Reports  op  Cases  Argued  and  adjudsed  nr  the  District 
Courts  of  the  United  States,  for  the  District  of  Michigan,  Northern  District  of  Ohio,  Southern 
District  of  Ohio,  Western  District  of  Pennsylvania,  Northern  District  of  Illinois,  District  of 
Missouri,  and  Eastern  District  of  Louisiana,  from  1S42  to  1857.  By  John  S.  Newberry,  of 
the  Detroit  bar. 

Judges'  Names. — Hon.  Ross  Wilkins,  Hon.  H.  V.  Willson,  Hon.  H.  H.  Leatitt,  Hon. 
T.  Irwin,  Hon.  Thomas  Drummond,  Hon.  Robert  Wells,  Hon.  Thomas  H.  McCaleb. 


NEW     YORK         IGESr. 

S'ow  Vols.    Price  $16  50. 


PAIGE'S  CHANCERY  REPOK1S. 

Mne  Vols.    Price  $45. 
Reports  of  Cases  Argued  and  Determined  in  the  Court  of  Chancery  of  the  State 
of  New  York.    By  Alonzo  G.  Paige,  counselor  at  law,  and  successor  of  Hopkins.    Chau- 
ceDor  of  the  State  of  New  York,  during  the  time  of  these  Reports:  Reuben  H.  Wulworth. 


PAINE'S  CIRCUIT  COURT  REPORTS. 

Two  Vols.    Price  $11. 
Reports  of  Cases  Argued  and  Determined  in  the  Circuit  Court  op  the  United 
States  for  the  Second  Circuit,  comprising  the  Districts  of  New  York,  Connecticut  and  Ver- 
mont.   By  Elijah  Paine,  Jun.,  late  one  of  the  Justices  of  the  New  York  Superior  Court. 


PARKER'S  CRIMINAL  REPORTS. 

Two  Vols.     Price  $8  50. 

Reports  op  Decisions  in  Criminal  Cases  made  at  Term,  at  Chambers,  in  the  Courts 
ot  Oyer  and  Terminer  of  the  State  of  New  York.    By  Amasa  J.  Parker. 

The  want  of  criminal  reports  has  long  been  seriously  felt.  Tery  few  decisions  have  found 
their  way  into  the  Supreme  Court  reports.  Tlie  necessity  for  such  reports  is  as  obvious  and 
as  urgent  as  is  that  which  has  led  so  universally  to  the  reporting  of  decisions  in  civil  con- 
troversies. This  want  is  being  most  ably  supplied  by  Amasa  J.  Parker,  Esq.,  one  of  the 
udges  of  the  New  York  Supreme  Court,  in  the  series  of  criminal  reports  now  being  issued 
by  him.  No  one  better  qualified  than  he  could  have  undertaken  the  task,  and  his  position 
as  judge  affords  him  unusual  facilities,  not  only  in  obtaining  the  most  important  cases,  but 
also  in  acquiring  correct  information  relative  to  them.  These  reports  are  destined  to  take 
the  highest  rank  among  similar  publications.  The  volumes  already  published  contain  many 
cases  of  great  interest  and  value.  We  would  especially  call  attention  to  Tlie  People  v.  Thurs- 
ton, and  The  People  v.  Bobinson,  in  the  second  volume.  Every  magistrate  and  district  attor- 
ney, and  every  lawyer  practicing  in  criminal  courts,  should  obtain  Parker's  Reports  without 
delay. 
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PHItl^IPPS  ON  EVIHENCE. 
Foarth  Edition.  Three  Vols.  Price  $18. 
A  treatise  on  the  Law  of  Evidence.  In  three  volumes,  with  Notes  by  Esbk  Cowen,  formerly 
one  of  the  Judges  of  the  Supreme  Court  of  the  State  of  New  York;  assisted  by  Nicholas 
Hill,  Jr.,  counselor  at  law,  and  late  State  Reporter.  "With  additional  Notes  and  Refer- 
ences to  the  English  and  American  Cases  to  the  present  time,  by  J.  Maesden  Tan  Cott, 
counselor  at  law.  Fourth  Edition,  by  ISAAO  Edwaeds,  counselor  at  law,  author  of  '^Ed- 
wards on  Bailments,'"  and  ^^ Edwards  on  Bills  amd  Promissory  Notes.'" 

This  edition  comprises  the  whole  of  the  English  text,  and  Cowen  &  HUl's  and  Van  Cott's 
notes.  The  whole  work  has  been  rearranged  and  rewi-itten,  and  a  great  number  ef  new  and 
valuable  notes  added. 

Every  precaution  has  been  taken  to  render  the  present  edition  of  this  work  superior  to  any 
that  has  been  published  upon  the  subjsot.  Particular  attention,  has  been  paid  to  the  indexes 
and  table  of  cases,  to  have  them  full  and  accurate. 

Notwithstanding  numerous  treatises  on  the  Law  of  Evidence,  the  wark  of  Mr.  PhUlippa 
maintains  an  extraordinary  pre-eminencei  In  England  it  has  passed  through  nine  editions. 
No  mere  abridgment  (such  as  all  tte  American  works  on  evidence  may  properly  be  denom- 
inated) can  supply  its  place.  It  is  both  elementary  and  practical,  and  is  equally  important 
to  the  student  and  practicing  lawyer. 

[From  A.  J.  Parker.] 

Messrs.  Banks  &  Brothers: — Gentlemen, — 1  have  examined  with  some  care  your  new  edition  of  Phillipps' 
Evidence  with  Cowen  and  Hill's  Notes,  edited  by  Mr.  Edwards.  It  Is  certainly  a  work  of  pi-eat  value  and 
cannot  fail  to  be  highly  appreciated  by  the  Profession.  ■  To  the  Notes  of  Cowen  and  Hill,  already  of  world- 
wide celebrity,  are  added  those  by  Mr.  Edwards,  which  bring  down  the  references  to  the  present  time. 
These  seem  to  have  been  faithfully  prepared.  I  think  the  arranfjement  is  also  improved,  by  bringing  all  the 
Notes  into  moi-e  convenient  proximity  to  the  text.  This  work  now  possesses  the  great  advantage  of  en- 
abling the  professional  practitioner  or  student,  in  examining  a  rule  of  evidence,  to  see  at  a  glance  a  synopsis 
of  all  the  decisions  bearing  upon  it,  and,  by  tire  aid  of  the  notes,  to  pursue  the  investigation  by  the  exami- 
nation of  the  authorities  hearing  upon  the  subject. 

[From  Amos  Dean.] 

Messrs.  Banks  &  Brothers ; — Gentlemen, — I  think  the  arrangement  of  this  work  is  admirable.  The  Pro- 
fession 1  think  all  felt  before,  that,  although  the  work  presented  an  immense  body  of  valuable  law,  yet  its  ar- 
rangement was  such  thatitwiia  difficult  to  find  just  the  thing  that  was  wanted,  and  hence  its  usefulness  was 
greatly  diminished.  It  now  appears  easy  of  reference,  with  indexes  to  each  volume.  Itiaa^lendid  monu- 
ment of  human  industry,  and  I  trust  you  will  derive  from  it  all  that  your  enterprising  spirit  so  richly  deserves. 
[Prom  the  Commeroiai.  Advektisek.] 

In  New  Yoiik,  as  in  England,  no  person  offered  as  a  witness  is  now  excluded  by  reason  of  incapacity  from 
interest,  and  even  the  parties  to  actions  at  law  are  competent  witnesses.'  The  law  of  evidence  has  been 
subjected  to  substantially  the  same  alteration  in  Connecticut,  Vermont,  Obio,  Massachusetts,  New  Jersey, 
Mississippi,  Wisconsin,  Maine,  Ehode  Island,  and  probably  otbei-  states.  In  view  of  this  radical,  amenflment 
and  of  various  other  modifications,  a  new  edition  of  this  standard  work  was  absolutely  required,  and  must 
be  eagerly  welcomed  by  the  legal  profession.  Greenleafs  treatise  on  evidence  is  so  purely  elementary, 
that  it  is  more  useful  to  the  student  than  to  the  actualpractitloner  of  the  law  ;  but  this  great  work  of  Phil- 
lipps  (as  revised  and  enlarged  byhinihelf  and  Justice  Arnold  iu  ten  successive  Engliah  editions,  and  copiously 
annotated,  first  by  Judge  Cowen  and  Nicholas  Hill,  next  by  -J.  M.  Van  Cott,  and  now  by  Mr.  Edwards,  in 
four  successive  American  editions)  is  the  most  elaborate,  compiehensive  and  lihorough  digest  or  abridgment 
of  the  English  and  American  law  of  evidence  that  has  ever  been  compiled,  and  may  truly  be  said  to  exhaust 
the  subject.  The  three  volumes  ofrthe  present  edition  contain,  in  the  aggregate,  nearly  three. thousand  pages 
of  compactly  printed  matter,  analytically  arranged  and  minutely  indexed,  supplying  an  inexhaustible  arm- 
ory of  arguments  and  precedents,  to  be  readily  found  when  needed  iu  forensic  contests. 


KEEVE'S  DOMESTIC  REIiAXIONS. 

Second  Edition.    Price  $3. 


THE  KEVISED  STATUTES  OF  THE  STATE  OF  NEW  YORK. 

AUTHORIZED   EDITION.      CERTIFICATE    OP  THE   SECRETARY   OF   STATE. 

Fiflli  Edition.     Three  Vohmes.    Price  $15. 

The  Revised  Statutes  of  the  State  of  New  York,  as  altered  by  subsequent 
legislation,  together  with  the  unrepealed  statutory  provisions  of  a  general  nature,  passed 
from  the  time  of  the  revision  to  the  close  of  the  session  of  the  Legislature  of  1858,  arranged 
in  the  manner  of  the  Revised  Statutes.  To  which  aje  added  referencL>s  to  judicial  decisions 
in  relation  to  their  provisions,  and  explanatory  notes.  Prepared  by  AsiASA  J.  Parker, 
George  WoLroRD  and  Edward  Wade,  counselors  at  law. 

Preface  to  the  present  Edition.— In  preparing  this  edition  of  the  Revised  Statutes,  the 
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editors  have  followed  the  general  plan  adopted  in  the  second  and  fourth  editions.  That 
plan  will  be  found  particularly  detailed  in  the  preface  to  the  fourth  edition,  and  in  the 
extract  from  the  preface  to  the  second  sditioh,  herewith  published. 

All  the  public  statutes  now  in  force  iii  this  state,  including  those  passed  at  the  last 
session  of  the  legislature,  are  embodied  in  this  edition,  anr'.  placed  under  their  appropriate 
heads.  [In  preparing  the  text,  the  previous  editions  have  been  carefully  examined  <md  all  errors 
found  therein  corrected.) 

To  the  notes  and  references  of  the  fourth  edition,  which  have  been  adopted  after  critical 
examinatioD,  there  have  been  added  notes  explanatory  of  subsequent  legislation  and  full 
references  to  the  decisions  made  since  1851,  in  the  court  of  appeals,  the  supreme  court,  and 
the  superior  court  of  the  city  of  New  York.  References  are  also  given  to  Parker's  Criminal 
Reports,  Bradford's  Reports,  and  Howard's  Practice  Reports. 

The  great  amount  of  legislation  since  the  publication  of  the  fourth  edition,  particularly  op 
the  subjects  of  schools  and  taxation,  and  the  general  acts  of  incorporation,  with  the  special 
legislation  applicable  to  the  city  of  New  York,  were  found  to  have  swelled  the  work  to  so 
gr^eat  a  size  as  to  render  three  volumes  indispensable.  Such  a  change  was  found  also  not 
inappropriate  to  a  proper  division  of  subjects,  and  it  is  belieVed  it  wiU.  be  deemed  to  have 
given  a  more  convenient  size  to  each  volume. 

The  index  has  been  prepared  with  great  labor,  and  will  be  found  to  be  very  full  and  well 
arranged  for  reference. 

AMASA  J.  PARKER,  GEORGE  "WOLFORD,  EDWARD  WADE. 

WB  BEG  LEATH  TO  CALL  ATTENTION  TO  THE  FOLLOWING  : 

The  Hon.  H.  Denio  says:— I  do  not  doubt  but  tbat  this  work  will  be  found  valuable.  ^ 

The  Hon.  "Wm.  S.  Allen,  of  Oswego,  N.  Y.,  says: — It  is  in  many  respects  an  improvement  on  the  fourth 
edition. 
The  Hon.  Amos  Dean  says: — The  Profession  can  rely  with  great  confidence  on  the  general  accuracy. 
»of  the  edition.    That  which,  in  my  opinion,  is  particularly  commendable  and  will  be  ill  a  more  especial 
manner  acceptable,  is  a  most  thorough,  minute  and  well-displayed  index. 
J.  Mullen,  Watertown,  says : — It  is  a  well-arranged  and  in  all  respects  a  valuable  edition  of  the  Statutes. 
Noah  Davis,  Jr.,  Albion,  say€:^The  arrangement  seems  to  be  admirable  and  the  index  copious  and 
^  complete. 
'  ^ '    Hon.  T.  O.  Johnson,  Corning,  Bays :— These  volumes  are  issued  in  a  style  highly  creditable  to  the  publish- 
'  ers,  and  reflect  much  credit  upon  the  skill,  industry  and  accuracy  of  the  eminent  Jegal  gentlemen  who  have 
nrepared  them  for  the  publishers. 

The  Hon.  D,  Pratt,  Syracuse,  says: — I  am  well  pleased  with  the  manner  in  which]  the  Statutes  arear- 
i  anged.     The  index  is  admirable. 

The  Hon.  E.  Darwin  Smith,  Eochester,  says : — It  was  time  a  new  edition  was  printed  and  it  is  prepared 
in  a  iioe  manner. 

With  letters  from  Hon.  Judges  Corastock,  Johnson,  Selden,  of  the  Court  of  Appeals,  and  Hon.  Judges 
bhankland,  Harris,  Davles  and  others  of  the  Supreme  Court. 


REYNOtBS'  tJFE  ASSCRAWCE. 

Price  $2. 
A  Treatise  ou  the  Law  of  Life  Assurance.   Bt  Dexter  Reynolds,  counsbloe  at  iaw. 


RANDAI.I/S  SCHOOl,  tAVT. 

Price  $1  25. 
The  Common  School  System  op  the  State  of  New  York,  comprising  tub  several 
General  Laws  relating  to  Common  Schools,  together  with  full  expositions,  instructions  and 
forms  for  the  age  of  the  several  school  ofBcers  and  the  inhabitants  of  districts ;  a  complete 
Digest  of  the  Decisions  of  the  State  Superintendent,  and  the  several  local  provisions  for 
the  support  of  Common  Schools  in  the  cities  and  villages  of  the  State.  To  wliich  is  pre- 
fixed a  Historical  Sketch  of  the  Origin,  Progress  and  Present  Outline  of  the  System.  Pre- 
pared in  pursuance  of  an  Act  of  the  Legislature,  under  the  direction  of  the  Hon.  Christo- 
pher Morgan,  Superintendent  of  Common  Schools.  By  Samitel  S.  Randall,  Deputy  Super- 
intendent of  Common  Schools. 


SANDFORD'S  CHANCERY  REPORTS. 

Fow  Vols.    Price  $20. 
Eepoets  of  Casbs  Argued  and  Determined  in  the  Court  of  Chancery  of  the  State 
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of  ITew  York,  before  the  Hon.  Lewis  H.  Sandford,  Assistant  "Vice -Chancellor  of  the  First 
Circuit. 


SANI>FOU©'S  SUPERSOU  COURT  REPORTS. 

Two  Vols.     Price  $10. 
Keports  op  Cases  AEauED  and  Determined  in  the  Superior  Court  op  tee  City  of 
New  York. 


SESSIO?f  I.A"IVS. 

The  Session  Laws  op  the  State  op  New  York  are  published  at  the  close  of  each 
Session.  The  Laws  of  the  Legislature  from  1821  to  1359,  inclusive,  in  38  Volumes. 
These  Session  Laws  are  well  executed,  and  bound  separately,  and  sold  very  low. 


SHERMAN'S  ]n:ARINE  INSURANCE. 
Price  $2  50. 


SIWITET'S     COMMENTARIES    ON   STATUTORY    AND    CONSTITUTIONAIi 

I.AW. 

Price  $5. 

Commentaries  on  Statute  and  Constitutional  Law,  and  Statutory  Constitutional 
Construction,  containing  an  Examination  of  Adjudged  Cases  on  Constitutional  Law,  under 
the  Constitution  of  the  United  States,  and  the  Constitution  of  the  respective  States,  concern- 
ing Legislative  Power,  and  also  the  Consideration  of  the  Rules  of  Law  in  the  Construction 
of  Statutes  and  Constitutional  Provisions.  By  E.  FiTcn  Smith,  counselor  at  law. 
[From  the  Nbw  York  Lkgal  Obsbever.]-, 

"We  have  for  some  time  past  intended  to  dtrect  the  attention  of  the  legal  profession  to  the  Hon.  E.  Fitch 
Smith's  "  Commentaries  on  Statute  and  Constitutional  Law  and  Constitutional  Construction."  Instead  of  a 
review  of  these  Commentaries,  we  have  concluded  to  present  to  our  readers  some  of  the  many  testimonials 
which,  at.our  request,  the  publishers  have  furnished  us.  In  the  Belknap  Gazette,  published  in  New  Hamp- 
shire, we  find  these  Commentaries  thus  alluded  to  : 

"Mr.  EniTOE, — Permit  me,  through  the  columns  of  your  useful  paper,  to  congratulate  the  profession  upon 
the  appearance  of  the  Hon.  E.  Fitch  Smith's  *  Commentaries  on  Statute  and  Constitutional  Law.' 

"  The  first  five  chapters  in  this  learned  work  coniaiu  the  origin  and  history  of  legislation  among  the  ancient 
governments — of  legislation  in  England — of  legislation  ia  the  colony  of  Virginia — of  legislation  in  the  col- 
onies of  New  Plymouth  and  Massachusetts  Bay,  and  in  the  Gonnectiuut  colony — and  then  proceeds,  sixthly^ 
to  treat  of  the  legislative  power  of  the  states,  and  the  bills  of  rights  of  the  respective  states.  Chapter  Tth,  of 
legislative  authority  irrespective  of  any  constitutional  restrictions  upon  legislative  power,  Ac.  8th,  of 
constitutional  restrictions  upon  legislative  power,  under  the  Constitution  of  the  United  States— first,  as  ap- 
plicable to  the  federal  government,  and  second,  ai  applicable  to  the  state  governments,  and  the  construction 
put  upon  such  restrictive  clauses.  9th,  of  constitutional  restrictions  upon  legislative  power,  under  the  con- 
stitutions of  the  respective  states,  and  the  construction  of  such  restrictive  clauses,  luth,  of  legislative  and 
judicial  interpretation.  11th,  of  the  division,  qualities  andincidents  of  statutes.  12th,  of  interpretation  and 
construction  of  particular  words.  iSth,  of  cotempornneous  exposition.  14th,  of  statutes  in  Pari  Materia, 
15th,  of  affirmative  and  negative  statutes.  16th,  of  equitable  construction  of  penal  statutes.  ISth,  of  the  con- 
struction of  penal  statutes.  19th,  of  the  repeal  of  statutes.  20th,  of  public  and  private  statnles  ;  and  2l8t, 
of  the  proofs  of  the  existence  of  statutes. 

*'  It  will  at  once  he  aeon  how  indispensable  a  thorough  knowledge  of  the  subjects  treated  of  in  this  work 
is  to  every  lawyer  and  legislator.  The  works  of  Judges  Kent  and  Story,  upon  the  several  sutyects  found  in 
Judge  Smith's  Commentaries,  have  been  read  with  much  pleasure  and  instruction.  But  those  works  com- 
bined do  not  pre.sent  but  pai'ts  of  the  great  whole  treated  of  in  the  Commentaries  under  consideration.  The 
latter  may  well  be  called  an  American  work,  written  in  the  true  spirit  of  our  free  institutions,  based  upon 
American  authorities,  supported  by  lucid  arguments,  drawn  ftom  the  vital  principles  of  our  government, 
and  such  constructions  as  have  long  received  the  unqualified  approbation  of  our  own  judiciary.  After  some 
examlnatitm,  1  hope  not  to  render  myself  obnoxious  to  contradiction,  by  saying  that,  after  the  careful  perusal 
of  these  Oommenlarles,  every  jurist  will  cheerfully  acknowledge  the  superiority  of  this  work  over  any 
others  now  extant,  treating  upon  the  same  general  auhjects. 

"  1  have  now  no  time,  if  I  had  the  ability,  to  make  an  analytical  review  of  Judge  Smith's  very  nsefVil 
Commentaries,  My  only  design,  in  taking  up  the  pen  upon  this  subject,  was  to  call  the  attontibn  of  the  pub- 
lic, and  jurists  in  particular,  to  this  new  and  valuable  treatise,  with  a  view  of  conferring  a  favor  and  ren- 
dering some  service,  by  the  Information,  to  those  who  are  supposed  to  bo  more  directly  interested  In  such  a 
work.  I  hope  the  distinguished  author  will  receive  a  reward  commensurate  with  that  great  amount  of  labor 
and  splendor  of  achievement." 

"We  HBderstand  the  article  above  quoted  emanated  from  the  pen  of  the  late  attorney-general,  a  distin- 
guished and  learned  oonstltuttontd  lawyer, 

Tho  following  extracts  arc  taken  from  Hunt's  Merchants'  Magazine  : 

"  A  work,  fully  and  ably  treating  the  subject  nf  statutory  and  constitutional  law,  has  been  much  needed 
and  the  learned  laborfi  of  Mr.  Smith  have  resulted  in  an  exceedingly  seasonable  publication.  Of  one  fee 
the  book  fhrnishes  conclusive  pftwwt/iCTfi  proof,  and  a  refutation  of  a  prevailing  notion.  We  are  often 
loW  that  the  days  of  profound  scholarship,  of  *  learned  tomes '  (as  the  phrase  runs),  are  goiw.    But  that,  in 
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one  branch  at  least  of  human  learning,  there  are  still  to  be  found  deep  thought  and  patient  8tudy,  such  books 
as  these  Commentaries  conclusively  prove ;  and  if  we  are  told  that  -we  have  no  longer  the  huge  folios  of 
former  days,  we  answer  that  the  fashion,  rather  than  the  size  of  the  volume,  has  changed,  and  we  point,  for 
proof,  to  Mr.  Smith's  octavo  of  a  thousand  pages. 

*'  The  direction  of  modern  legal  scholarship  has  changed,  but  it  has  lost  nothing  in  profundity.  "No  longer 
puzzling  over  the  subtleties  of  the  schools,  it  finds  enough  to  do  in  grappling  with  the  momentous  ques- 
tions and  pressing  Interests  of  the  present;  and  no  longer  finding  time  for  the  refinements  of  a  logic  which 
afforded  gratiflcatinn  to  a  learned  complacency,  rather  than  yielding  practical  good,  it  has  need  of  all  its 
time  and  powers  to  keep  up  with  the  developments  of  an  active  age,  and  in  endeavoring  to  reduce  to  rule 
and  system  the  notions  and  opinions,  the  necessary  modifications  of  old  rules,  called  forth  by  new  events 
and  the  changing  aspect  of  society. 

"  We  speak  not  only  with  reference  to  our  own  country,  when  we  call  this  work  seasonable.  At  a  time 
when  all  Europe  is  convulsed  with  movements,  the  whole  end  and  aim  of  which  is  constitutional  change,  the 
shifting  of  the  supremo  power  of  states  off  one  basis  to  another,  with  fundamental  changes;  in  shnrt,  the 
inquiry  into  the  sources,  nature,  extent  and  limits  (if  limits  there  be)  of  this  supreme  power  of  states,  be- 
comes momentous  and  vital.  When  we  consider  that  it  has  been  for  years  a  mooted  point  whether  there 
be  in  fact  limits  to  the  power  of  the  legislative  or  law-making  auihority,  and  how  pertinaciously  the  doc- 
trine of  the  omnipotence  of  Parliament  (as  English  writers  call  it)  has  been  attacked  and  defended,  we  see 
how  fundamental  and  at  the  same  time  unsettled,  are  some  of  the  questions  connected  with  this  subject. 
One  of  the  most  interesting  and  elaborate  chapters  of  this  work  is  devoted  to  this  question.  Mr.  Smith  has 
brought  together  the  opinions  of  the  great  text  writers  on  the  subject — those  of  Burlamaqui,  Woodesson, 
Domat,  Blackstone  and  others  on  one  side,  and  those  of  Vattel,  Locke  and  Hall  on  the  other,  and  then  pro- 
ceeds to  examine,  in  detail,  the  leading  American  authorities,  of  both  state  and  federal  courts. 

"  We  commend  this  work,  and  the  suhipct  which  it  treats,  to  the  study,  not  only  of  the  American  lawyer, 
but  of  the  Ameiican  legislator,  the  American  merchant,  and,  we  may  add,  to  every  citizen  who,  as  a  voter, 
makes  a  unit  in  that  aggregate  of  popular  will  which  expresses  itself  by  acts  of  legislation. 

A  distinguished  jurist  says: — "This  subject,  so  ably  treated,  is  one  of  the  highest  interest  and  importance 
not  only  to  tke  lawyer  and  jurist,  but  to  the  legislator  and  statesman  and  must  commend  this  work  to  the 
diligent  study  of  all  those  who  aspire  to  an  accurate  knowledge  of  th-  science  and  true  prindples  of  legisla- 
tion." 

A  gentleman  of  high  eminence  at  the  Boston  bar  proaouncea  these  Commentaries  "  an  able,  learned  and 
highly  satisfactory  treatise." 

The  attorney -general  of  Alabama  says : — "I  have  been  highly  delighted  in  their  perusal ;  I  entertain  the 
opinion,  and  have  no  doubt  that  ere  long  they  will  be  in  high  esteem  among  the  legal  profession." 

A  juridical  writer  says : — "  Such  a  work  as  this  has  been  much  needed.  In  it  are  discussed,  and  that  In 
a  most  able  manner,  the  law  and  rules  of  construction  of  constitutional  and  statutory  enactment.  It  opens 
and  enters  in  a  bold  manner  upon  a  subject  which,  under  our  free  and  republican  institutions,  presents  a 
wide  and  interesting  field  for  the  exploration  of  the  legal  student  and  juridical  scholar  in  the  exercise  of 
judicial  and  professional  learning,  and  is  worthy  the  careful  and  attentive  perjisal  of  all  those  who  desire  an 
accurate  and  just  apprehension  of  thp  genuine  policy  and  real  philosophy  of  our  happy  and  peculiar  institu- 
tions, or  the  true  basis  of  human  rights  upon  which  they  are  founded." 

Our  space  will  not  admit  of  further  extracts  at  present.  We  would  add.  In  our  opinion,  the  work  of  Judge 
Smith  evinces  an  intimate  and  accurate  acquaintance  with  constitutional  law  and  other  subjects  of  which  he 
treats.  We  find  in  it  the  impress  of  a  clear  and  discriminating  mind,  legal  ability  as  a  juridical  writer,  sn- 
surpassed  by  few  writers  of  the  present  day.  From  the  learning  and  talent  exhibited  in  the  numerous 
judicial  opinions  of  this  author,  which  we  have  heretofore  published,  we  had  reason  to  expect  that  a 
work  emanaMng  from  his  pen  would  be  one  of  real  intrinsic  merit.  Our  expectations  in  this  respect  have 
been  fully  realized. 

These  Commentaries  also  contain  an  unusual  amount  of  original  matter.  We  were  much  gratified  In  the 
perusal  of  the  logical  and  impressive  argument  contained  in  the  opening  of  chapter  nine;  in  which  the 
aathor  discusses  the  important  constitutional  question,  "  What  is  a  bill  (within  tlie  meaning  of  our  con- 
Btitution)  appropriating  th©  public  moneys  or  property  for  local  or  private  purposes?" 

The  concluding  part  of  chapter  seven,  from  section  149  to  173,  both  inclusive,  contains  one  of  the  most 
bold  and  masterly  arguments  which  has  ever  fallen  under  our  observation,  upon  the  difficult  and  intricate 
question,  "As  to  the  power  of  the  legislature,  in-espective  of  any  constitutional  restrictions,  to  pass  retro- 
spective lawa  which  shall  have  a  retroactive  effect." 

That  portion  of  the  work  which  relates  to  the  consideration  of  the  construction  of  statutes  is  of  great 
practical  interest  and  utility  to  the  profession,  and  in  it  will  be  found  evidence  of  gi*eat  research  and  of  legal 
erudition  of  no  ordinary  cast.  The  author  has  certainly  rendered  to  the  profession  great  and  valuable  service 
in  this  branch  of  juridical  science,  and  what  has  been  done  has  been  well  and  scientifically  done. 
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PREFACE  TO  THE  PRESENT  EDITION. 


Ok  the  first  huadred  and  forty  pages  of  this  volume  will  be  found 
that  part  of  the  last  edition  of  the  text,  omitted  in  the  present  tenth 
edition,  devoted  to  the  common-law  rule  in  respect  to  the  competency 
or  incompetency  of  parties  and  witnesses,  as  affected  by  their  interest 
in  the  event  of  the  suit.  The  Notes  of  Messrs.  Cowen  and  Hill,  with 
some  later  additions  distinguished  as  in  the  former  volumes,  are  printed 
directly  under  the  text. 

The  rest  of  the  volume  is  reprinted  as  in  the  last  edition,  and  the 
Notes,  with  additional  references  to  the  later  -decisions,  are  arranged 
immediately  below  the  text  to  which  they  refer.  The  propriety  of 
republishing  this  volume  of  evidence,  applicable  to  the  well  known 
common-law  forms  of  action,  will  be  apparent  to  every  lawyer  who 
considers  for  a  moment  that  nearly  all  of  the  decisions  on  the  subject 
have  been  made  under  tie  old  forms  of  suit  and  pleading,  and  that 
no  cau^e  of  action  has  been  abolished,  or  taken  away  by  the  later 
codes  or  systems  of  procedure.  Now,  as  under  the  former  practice, 
the  cause  of  action  or  defeace  must  be  proved ;  and  the  principles  of 
evidence  remain  unchanged. 

It  will  be  noticed  that  a  few  paragraphs  have  been  inserted  in  the 
body  of  the  text  of  this  volume,  and  that  these  have  been  encircled 
in  parentheses  so  as  to  designate  them.  This  guarded  freedom  has  been 
taken,  with  the  view  of  directing  attention  to  the  change  lately  made 
in  the  practice  and  rules  of  pleading,  where  these  affect  questions  of 
evidence. 

Decsmbes,  1868. 


PREFACE 

TO  THE  SIXTH  AMEEICAN  EDITION. 


The  present  edition  of  the  text  of  this  volume  is  a  mere  reprint 
of  the  last  American,  from  the  seventh  English  edition.  The  first 
part  of  the  work — on  the  general  theory  and  rules  of  Evidence — ^has 
been  rewritten,  and  has  reached  the  ninth  edition ;  but  the  text  of 
the  seventh  edition,  of  the  part  contained  in  this  volume,  remains 
intact.  The  Editor  of  th^s  American  edition  has  added  to  the  Notes 
s  ich  new  cases  as  he  thought  would  enhance  the  value  of  the  work 
t3  the  profession.  The  new  matter  thus  added  is  placed  between 
double  asterisks. 

Augmt,  1849. 


OEIGIIdL    PREFACE 

TO  THE  AMEETCAN  EDITION. 


Thb  Notes  to  this  Yolume  were  undertaken,  at  the  suggestion  of 
Judge  Cowen,  and  witli  the  expectation  of  being  superrised  by  him. 
The  official  avocatiois  of  the  Judge,  however,  were  such,  that  this 
expectation  was  early  abandoned,  and  the  work  was  continued  on  the 
sole  responsibility  of  the  present  editor.  The  author,  therefore,  is  no 
otherwise  indebted  to  the  Judge,  than  for  the  use  of  his  office  and 
valuable  library. 

The  present  volume  was  commenced  before  the  appearance  of  Mr. 
Phillipps's  8th  edition.  On  examining  the  latter,  however,  it  was  as- 
certained, as  Mr.  P.  remarks  in  his  preface,  to  be  no  more  than  "  an 
enlargement  of  the  first  Volume  of  the  7th  edition."  Of  course,  most 
that  was  material  in  the  ^th  edition  would  be  properly  embraced  in 
the  annotations  to  the  first' volume,  by  Messrs.  Cowen  &  Hill.  Indeed, 
it  will  be  perceived,  on  examination,  that  that  edition  has  passed 
under  their  review,  and  as  they  observe,  that  "  about  all  the  matter, 
and  most  of  the  English  cases  there  added,  will  be  found  in  their 
Notes."  An  extensive  refereice,  therefore,  to  the  8th  edition,  in  com- 
piling this  work,  has  been  rendered  useless. 

It  will  also  be  seen,  that  a  mere  publication  of  the  8th  edition, 
even  with  annotations,  would  have  deprived  the  profession  of  the 
subject  matter  embraced  in  the  second  volume,  and  that  the  printing 
of  the  latter  has  been  rendered  absolutely  necessary,  to  perfect  this 
treatise  on  the  Law  of  Evidence. 


viii  PREFACE. 

After  tlie  work  had  progressed  nearly  to  a  oonsumimtion,  it  passed 
into  tlie  hands  of  the  present  editor,  by  whom  it  has  been  rerised, 
and  such  additions  made  as  were  deemed  material.  It  is  not  claimed 
that  the  work  is  free  from  imperfection.  But  it  is  presented  to  the 
profession,  with  the  hope  that  it  may  serve  to  liglten  the  labors  of 
research,  and  be  usefully  connected,  as  a  book  of  jeference,  with  the 
valuable  Notes  of  Messrs   Cowen  and  Hill. 
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COMMON-LAW   RULE 


THE  COMPETENCY   OF  WMESSES. 


OF  THE  INCOMPETENCY  OF  WITNESSES  FEOM  INTEREST. 

The  common  law  holds  persons  who  are  interested  in  the  event  of  an, 
action,  incompetent  as  witnesses  to  influence  or  determine  that  event. 

The  rule  is,  that  all  persons  interested  in  the  event  of  a  cause  are  to  be. 
excluded  from  giving  evidence  in  favor  of  that  party,  to  which  their  interest 
inclines  them.(l)  This  rale  is  founded  upon  a  presumed  want  of  impartial- 
ity in  an  interested  witness.  "  When  a  man,"  says  Chief  Baron  Grilbert, 
"  who  is  interested  in  the  matter  in  question,  comes  to  prove  it,  it  is  rather 
a  ground  for  distrust,  than  any  just  cause  of  belief ;  for  men  are  generally 
so  short  sighted  as  to  look  at  their  own  private  benefit,  which  is  near  to 
them,  rather  than  to  the  good  of  the  world,  which  is  .more  remote ;  there- 
fore, from  the  nature  of  human  passions  and  actions,  there  is  more  reason 
to  distrust  such  biased  testimony  than  to  believe  it."(2) 

A  general  interest  or  mere  bias  of  feeling  does  not  disqualify  .(3) 


(1)  Note  619. — This  common-law  rule,  excluding  witnesses  as  incompetent,  on  the  ground  of 
interest,  is  not  applicable  to  prize  causes  in  the  admiralty,  where  even  the  captors,  or  any  other 
interested  person,  may  he  received  to  testify.  The  objection  goes  merely  to  their  credibility.  The 
Anne^S  Wheat.  445  ;  Id.  438,  and  the  cases  there  cited  in  the  margin.  But  the  rules  of  compe- 
tency on  the  instance  side  of  the  admiralty  are,  in  general,  the  same  as  at  common  law.  Boston, 
&c.,  1  Sumn.  E.  328,  343.  See  tlie  qualification  as  to  salvors,  arising  from  necessity.  Id.  328, 
344;  Henry  Ewbank,  &c..  Id.  401,  432. 

(2)  Bvid.  (3d  edit.)  122. 

(3)'  Note  620. — The  cases  in  this  country  are  uniform,  that  a  mere  interest  in  the  question 
does  not  in  general  disqualify  the  witness.  They  need  not  all  be  cited.  The  following  are  soma 
of  them ;  but  the  doctrine  will  be  found  also  to  run  through  almost  aE  the  cases  whicli  are  cited 
in  other  notes  on  the  subject  of  interest.  Van  Nuys  v.  Terhune,  3  John.  Cas.  83  ;  Phelps  v. 
Wmchel,  1  Day,  270 ;  Pettingal  v.  Brown,  1  Cain.  Rep.  Ill ;  Baker  v.  Arnold,  Id.  376 ;  The  People 
v.  Howell,  4  John.  R.  302 ;  Stewart  v.  Kip,  5  John  R.  256 ;  Fairchild  v.  Beach,  1  Day,  266 ; 
BuMey  v.  Storer,  2  Day,  531 ;  Wakely  v.  Hart,  6  Bum.  316 ;  Farrell  v.  Perry,  1  Hayw.  2  ;  Por- 
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ter  V.  M'Clure,  Id.  360 ;  State  Treasurer  v.  Nail,  Tayl.  5 ;  Den  ex  dem.  Beatty  v.  , 

Id.  9  ;  Baring  v.  Reeder,  1  Hen.  &  Mun£  165,  168 ;  Miles  v.  O'Hara,  1  Serg.  &  Eawle,  32,  36. 

That  a  mere  bias  of  feeling  or  interest  in  the  question,  was  no  objection ;  but  to  disqualify  a 
witness,  he  must  have  a  direct  and  certain  interest  in  the  event,  or  the  verdict  must  be  evidence 
for  or  against  him,  see  numerous  oases  in  the  notes  now  cited ;  also  MLUer  v.  Field,  3  A.  K. 
Marsh.  706;  Day  v.  Green,  Hardin,  lit;  State  v.  "Woodward,  4  Halst.  21;  Gaston's  Bx'rs  v. 
BaUard,  1  Hill,  4  06  ;  Hayes  v.  Grier,  4  Binn.  83 ;  Bowman  v.  WiUis,  3  Bing.  N.  C.  669 ;  Bene- 
dict V.  Hecox,  1 8  "Wend.  490 ;  Anderson  v.  Passman,  7  Car.  &  Payne,  193 ;  Fitch  v.  Boardman, 
12  Conn.  R.  345  ;  Phebe  v.  Prince,  "Walker's  R.  131. 

"We  shall  state  various  other  cases.  On  a  plea  of  non-joinder  of  a  plaintiff,  the  person  named 
as  not  joined  is  competent  for  the  defendant  to  prove  the  plea.  Davis  v.  Evans,  6  Carr.  &  Payne, 
619.  In  a  suit  against  an  agent  to  recover  back  money  paid  him,  on  the  ground  that  nothing 
was  due  to  the  principal,  the  latter  is  competent  for  the  defendant.  Leidel  v.  Peckworth,  10 
Serg.  &  Eawle,  442.  One  co-heir  and  tenant  in  common,  is  a  witness  for  or  against  another,  in 
ejectment.  Nass  v.  Yan  Swearingen,  1  Serg.  &  Rawle,  192.  A  grantor  without  warranty  is 
competent  to  support  the  title.  Dornick  v.  Reichenback,  10  Serg.  &  Rawle,  84;  Connelly's 
Heirs  v.  Chiles,  2  A.  K.  Marsh.  442,  443  ;  Krause  v.  Reigel,  2  Whart.  385  ;  Swishers'  Lessee  v. 
"WUliam's  Heirs,  1  "Wright,  754 ;  O'Neall,  J.,  in  Cates,  Adm'r  v.  "Wacter's  Heirs,  2  Hill,  444,  and 
case  of  Sims  v.  De  Graffenreid,  there  stated.  And  this,  though  he  conveyed  with  a  parol  under- 
standing that  the  property  was  still  to  continue  his,  the  suit  being  conducted  at  the  expense  of  the 
grantee.  Dornick  v.  Reichenback,  10  Serg.  &  Rawle,  84.  In  case,  for  obstructing  a  way  claimed 
by  the  plaintiff,  over  the  defendant's  land,  the  grantor  of  the  land  to  the  defendant,  with  gen- 
eral warranty,  at  a  time  when  the  way  ran  across  it,  the  deed  making  no  mention  of  the  way, 
was  held  a  competent  wiiness  for  the  defendant.  Greenwall  v.  Horner,  6  Serg.  &  Rawle,  71. 
Though  an  interest  in  the  fund  in  question  in  the  cause  will  disqualify  the  witness,  yet  it  must 
not  he  remote,  but  immediate.  Thus,  the  surviving  husband  of  a  wife,  administratrix,  is  a  com- 
petent witness  for  her  surety  in  an  action  on  her  administration  bond.  "Willis'  Ex'r  v.  Britton,  1 
Har.  &  John.  478.  In  trespass  qware  ctottswre/regrii,  a  witness  was  held  competent  for  the  plaintiff, 
though  he  answered  that  he  expected  a  lease  of  the  locus  in  quo  from  the  plaintiff.  Baker  v. 
Pierce,  4  Har.  &  M'Hen.  502.  And  see  Day  v.  Green,  Hardin,  117 ;  Seaver  v.  Bradley,  6 
Green).  60.  In  one  case,  the  surety  was  denied  to  be  competent  for  his  executor,  plaintiff.  The 
surety  had  acted  as  agent,  making  large  collections  for  the  estate,  taut  released  his  commissions 
and  all  reward,  yet  denied  to  be  competent.  Bean's  Ex'r  v.  Jenkins'  Adm'r,  1  Harr.  &  John. 
135.  Quere :  for  the  witness  came  to  support  no  right  of  his  own ;  nor  could  the  recovery  ben- 
efit him,  or  a  failure  injure  him,  with  any  degree  of  certainty.  And  this  case  was  accordingly 
disregarded,  and  appears  tolae  overruled  by  Ferguson  v.  Cappeau  (6  Harr.  &  John.  395,  402).  la 
this  last  case,  it  was  held  that  he  would  not  be  liable  oa  his  bond  for  the  costs  of  the  suit.  Id. 
402.  The  liability  for  these,  even  of  the  principal  himself,  is  at  least  uncertain  and  contingent  i 
for  he  may  generally  reimburse  himself  out  of  the  estate.  Id.  It  was  said,  that  a  witness  foj 
the  state  was  not  incompetent,  merely  because  he  was  entitled  to  a  premium  on  the  conviction 
of  the  prisoner ;  but  he  was  rejected  on  other  grounds.     State  v.  Bennett,  1  Root,  249. 

A  vendor  with  warranty  against  his  own  acts,  and  those  of  his  co-hen's,  and  those  claiming 
Under  them,  is  a  competent  witness  for  his  grantee,  the  plaintiff  or  defendant  in  ejectment, 
against  one  who  claims  not  under  those  to  whom  the  warranty  extends.  Connelly's  Heirs  v. 
Chiles,  2  A.  K.  Marsh.  243,  244 ;  Porter's  Heirs  v.  Robinson,  3  Id.  253,  256,  257  ;  Burns  v. 
Lyon,  4  Watts,  363,  366 ;  Beach  v.  Sutton,  5  Verm.  R,  200,  214 ;  Beidleman  v.  Foulk,  5  "Watts, 
308.  A  minor  son  is  a  witness  for  his  father,  in  an  action  for  the  wages  of  the  son.  Keen  v. 
Sprague,  3  Greenl.  77,  80.  That  a  promise  by  the  plaintiff  to  pay  his  witness  a  debt  out  of  th» 
fund  recovered,  does  not  disquahfy  the  witness,  with  the  reason  and  authorities,  see  Seaver  v. 
Bradley,  6  Greenl.  66,  63,  64,  per  Mellen,  C.  J.  In  assumpsit,  for  wheat  sold  and  delivered  un- 
der a  contract  to  deliver  a  certain  parcel,  a  witness  who  was,  after  the  contract,  received  by  the 
plaintiff  to  participate  in  it,  and  deliver  a  part  for  and  in  the  name  of  the  plaintiff,  and  on  his 
credit,  at  the  original  contract  price,  and  whom  the  plaintiff  had  paid,  was  held  clearly  compe- 
tent for  the  plaintiff.  Barstow  v.  Gray,  3  Greenl.  409.  In  an  action  against  a  sheriff,  for  not 
levying  on  goods  of  a  firm  which  he  had  attached  for  a  debt  against  one  of  the  firm,  the  defence 
Was,  that  attachments  and  claims  for  partnership  debts  against  the  linn,  had  exhausted  all  their 
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property.  Held,  that  a  creditor  of  the  firm  ■was  a  competent  witness  for  the  defence.  Commer- 
cial Bank  v.  Wilkins,  9  Greenl.  28,  39.  A  master  is  a  competent  witness  for  his  indented  ser- 
vant, or  black  boy,  holden  to  service  under  the  abolition  law,  on  trial  for  a  capital  offence.  State 
V.  Aaron,  1  South.  231.  In  assumpsit,  a  third  person,  or,  if  he  be  dead,  his  executor  and  lega- 
tee, is  a  competent  witness  for  the  defendant,  to  prove  that  such  third  person  paid  the  debt,  at 
the  request  of  the  defendant.  Henarie  v.  Maxwell,  5  Halst.  297.  In  trover  for  slaves,  the 
plaintiffs  claimed  under  a  division,  by  consent  between  joint  tenants.  A  person  who  claimed 
and  keld  other  slaves  under  the  same  division,  was  offered  as  a  witness  for  the  plaintiff,  to  prove 
the  fact  of  division,  but  was  rejected  as  incompetent.  Starkey's  Administrators  v.  McClure, 
Mart  (N.  C.)  R.  13.  But  this  case  (A.  D.  1V97)  would  doubtless  not  be  followed  at  the  present 
day,  for  the  interest  was  in  question  only.  In  an  action  against  the  vendor  on  a  warranty  of 
soundness,  or  a  defence  to  an  action  by  him  for  the  price  of  the  article,  grounded  on  a  breach  of 
such  warranty,  the  vendor  who  sold  to  him  with  a  like  warranty  of  soundness,  is  a  competent 
witness  for  him,  to  prove  soundness.  The  case  was  one  of  the  warranty  of  a  horse.  The  court 
said,  the  record  could  not  be  evidence  as  in  case  of  the  warranty  of  title ;  for  the  horse  might 
have  b6en  well  when  the  witness  sold  him.  Duncan  v.  Bell,  2  Nott  &  McCord,  153, 156;  John- 
son V.  Harth,  2  Bail.  185,  per  Harper,  J.,  and  the  cases  there  cited  by  him.  A.  assigned  to  B. 
all  his  interest  in  certain  property  deposited  in  the  hands  of  C,  for  which  the  latter  was  bound  to 
account  to  A.  and  B.  jointly.  In  an  action  by  B.  against  C,  on  O.'s  promise  to  account 
to  B.  alone,  made  subsequent  to  the  assignment,  A.  was  held  to  be  a  competent  witness 
for  B.  Lang  v.  Piske,  2  Fairf.  385,  390.  In  trespass,  quare  clavsum  fregit,  by  one  claiming 
under  the  witness's  prior  unregistered  deed  with  warranty,  against  another  claiming  under 
his  subsequent  deed  of  quit  claim,  registered  prior  to  the  other,  the  witness  was  held 
competent  for  the  plaintiff  to  prove  that  the  subsequent  grantee  took  with  notice  of 
the  first  deed.  Adams  v.  Cuddy,  13  Pick.  460,  463,  464.  A  grantor,  without  war- 
ranty, is  competent  to  support  his  vendee's  title,  though  the  latter  have  not  paid  the 
purchase  money.  Kranse  v.  Eeigel,  2  Whart.  585,  587.  In  an  action  for  a  nuisance  to 
the  land  by  an  assignee  of  a  mortgagee  in  possession,  his  assignor  is  competent  for  him,  inas- 
much as  the  record  would  not  be  evidence  in  respect  to  the  title,  especially  when  the  pleadings. 
do  not  put  that  in  issue.  Hall  v.  Puller,  7  Verm.  E.  100,  106.  A  wife,  though  she  join  her 
husband  In  the  execution  and  acknowledgment  of  a  deed,  containing  a  covenant  of  warranty,  is 
not  bound  by  the  covenant.  The  object  was  merely  to  bar  her  dower,  and  she  may,  therefore, 
on  her  husband's  death,  be  received  as  a  witness  to  sustain  the  title.  Chambers  v.  Spencer,  5 
Watts,  404. 
In  an  action  by  a  quasi  corporation,  e.  g.  a  road  commissioner,  in  his  own  name,  on  a  contract 
j-made  with  his  predecessor,  the  latter  is  a  competent  witness  for  the  plaintiff;  the  witness, 
though  remotely  interested,  yet  being  competent  within  the  various  cases,  passim,  in  these  notes, 
respecting  the  competency  of  municipal  corporators.  Cox  v.  Way,  3  Blackf.  143.  An  action 
was  brought  on  the  promise  of  the  defendant,  to  pay,  at  maturity,  a  note  which  the  plaint  ff 
made  for  the  accommodation  of  one  Shaw,  to  secure  a  debt  due  by  him  to  one  Hart.  And  Hart 
was  held  to  be  a  competent  witness  for  the  plaintiff,  to  prove  the  defendant's  promise,  though 
the  plaintiff  had  not  yet  paid  his  note  to  the  witness,  and  the  latter  had  Indorsed  it ;  and  antici- 
pated that  the  avails  of  a  recovery  by  the  plaintiff  In  the  pending  suit,  would  be  appropriated  to 
discharge  his  liability  as  indorser.  The  objection  was,  that  ths  witness  would  be,  In  equity,  en- 
titled to  the  benefit  of  the  recovery,  within  Phillips  v.  Thompson  (2  John.  Ch.  R.  418),  which 
held  that  the  holder  was  entitled  to  the  benefit  of  collateral  securities  given  by  the  maker  to  the 
indorser.  But  the  court  held  that  the  doctrine  applied  only  as  between  assignor  and  assignee  In 
which  case  the  latter  is  held  to  be  a,  purchaser,  not  only  of  the  principal  debt,  but  of  all  collat- 
eral securities.  And  the  witness  here  was  not  an  assignee,  but  a  mere  payee  of  the  plaintiff 's 
note,  and  a  purchaser  of  nothing  but  the  maker's  responsibility.  The  witness,  therefore,  had  no 
legal  nor  equitable  Interest.  Robertson  v.  Stewart,  5  Watts,  442,  445,  446.  A  creditor  is  a 
competent  witness  in  favor  of  his  debtor,  though  a  recovery  will  increase  his  substance  and 
means  of  paying  the  witness.  Gibson,  C.  J.,  in  Robertson  v.  Stewart,  5  Watts,  445,  446.  See 
Paul  V.  Brown,  6  Ksp.  R.  34 ;  S.  P.,  Noel  v.  Davis,  Barn.  &  Adol.  96.  But  note  the  distinction 
between  these  cases,  and  the  one  just  put.  There,  the  creditor  came  to  increase  a  fund  on 
which  his  debt  was  a  lien ;  and,  therefore,  quere.    Seaver  v.  Bradley,  6  Greenleaf,  60,  63,  64. 


4  Of  the.  Incompetency  of  Witnesses  from  Interest. 

Any  interest,  so  remote,  or  of  such  a  nature,  that  it  cannot  be  released,  will  riot  disqualify  3 
witness.  Henderson,  0.  J.,  in  State  v.  Kimbrough,  2  T)ev.  439.  In  case  for  building  a  dam  on 
land  held  as  tenant  in  dower,  by  A.'s  widow,  and  diverting  a  watercourse  to  the  damage  of  the 
plaintiff,  the  husband  of  A.'s  heir  is  competent  as  a  witness  for  the  defendant.  Adams  v.  Butts, 
9  Conn.  B.  T9.  And  see  Leach  v.  Thomas,  7  Carr.  &  Payne,  327.  The  reversioner  is  a  compe- 
tent witness  for  the  particular  tenant.  Id.  But  quere,  if  so  in  ejectment.  A  witness  merely 
requesting  another  to  become  security  for  the  plaintiff 's  costs,  who  does  so  accordingly,  with- 
out engaging  to  indemnify  the  surety,  does  not  disqualify  the  witness  to  testify  for  the  plaintiff, 
though  the  witness  may  deem  himself  bound  in  honor  to  indemnify.  Mulkevan's  Executors  v. 
Gillespie,  12  "Wend.  E.  349.-  In  assumpsit,  by  a  vendee,  to  recover  back  money  paid  to  his 
vendor  of  land,  founded  on  the  defendant's  breach  of  the  contract  to  convey,  one  who  had 
covenanted  to  convey  the  same  land  to  the  defendant,  was  yet  held  to  be  a  competent  witness 
for  him.  Reed  v.  McGrew,  1  Wright,  105 ;  S.  C.  but  not  S.  P.,  5  Ham.  375.  In  an  action  by  a 
jailor  for  jail  fees,  the  sheriff  is,  prima  facie,  a  competent  witness  for  the  plaintiff.  It  will  not  be 
intended  that  the  sheriff  is  interested,  as  a  sharer  in  the  fees,  merely  because  he  has  deputed  the 
plaintiff  to  keep  the  jaU.  Saxton  v.  Boyce,  1  Bail.  66.  The  plaintiff  took  a  note  of  T.,  oil  which 
C.  was  surety.  T.  assigned  property  to  the  plaintiff  in  payment,  which  one  TV.  seized  on  hia 
fi.  fa.  against  T.,  alleging  the  assignment  to  be  fraudulent ;  the  plaintiff,  therefore,  sued  the 
sheriff.  Held,  that  C.  was  a  competent  witness  for  the  plaintiff;  for  the  note  was  paid  by  the 
assignment,  whether  fraudulent  or  not.  Terry  v.  Belcher,  1  Bail.  568,  571.  In  an  action  on  a 
bond  against  an  administrator,  one  who  had  indorsed  for  the  accommodation  of  the  intestate, 
was  offered  as  a  witness  for  the  defendant.  He  was  held  competent,  though  he  admitted  the 
estate  was  insolvent,  and  that  a  recovery  on  the  bond  would  exhaust  the  assets.  Ogier  v. 
Holmes,  1  Bail.  473,  475,  476.  In  ejectment  by  a  devisee,  a  residuary  legatee  of  the  estate  is  com- 
petent for  the  plaintiff,  though  a  suit  in  favor  of  the  estate  be  pending  against  the  defendant,  for 
use  and  occupation  of  the  lams  in  quo.  Summer  v.  Murphy,  2  Hill,  488.  In  an  action  for  the 
infringement  of  T.'s  patent  of  a  machine,  the  defendant  relied  on  a  patent  to  P.  for  the  same 
machine,  who  assigned  it  to  the  defendant.  P.,  the  assignor,  was  held  to  be  a  competent  wit- 
ness for  the  defendant.  Treadwell  v.  Bladen,  4  Wash.  C.  0.  B.  703,  704.  And  see  Derosne  v. 
Fairlee,  1  Mood.  &  Rob.  457.  In  an  action  by  A.'s  administrator  against  B.'s  administrator,  for 
money  had  and  received  from  C.'s  administrator,  to  the  use  of  the  plaintiff's  intestate,  the  ad- 
ministrator of  C.  is  a  competent  witness  for  the  plaintiff.  Wiggin's  Adm'rs  v.  Pryor's  Adm'r,  3 
Porter,  430.  In  trover,  for  negroes,  by  a  tnistee,  claiming  them  under  a  bequest  to  the  plaintiff, 
in  trust  for  an  infant  for  life,  remainder  to  his  heirs,  the  uncles  of  the  infant,  now  next  of  kin, 
are  competent  witnesses  for  the  plaintiff.  High  v.  Stainback,  2  Stew.  R.  24.  In  assumpsit,  the 
defence  was,  that  the  plaintiff  had  received  a  note  made  by  A.  in  satisfaction.  Held,  that  A. 
was  a  competent  witness  for  the  plaintiff,  to  prove  the  note  a  forgery.  Hickman  v.  Nance,  1 
Stew.  B.  354,  373,  374.  In  detinue  for  a  slave,  the  defendant  offered  W.  as  his  witness,  who 
had  sold  the  slave  with  warranty,  to  M.,  from  whom  it  had  passed  with  warranty,  through 
several  sales  to  the  plaintiff.  Held,  that  W.  was  competent.  Martin  v.  KeUy,  1  Stew.  E.  198. 
The  father  is  a  competent  witness  for  his  son.  Smith  v.  Wiggins,  3  Stew.  R.  221.  Where  the 
defendant  contracted  with  A.,  B.,  C,  &o.,  severally ;  in  an  action  by  one  for  a  breach  of  the  con- 
tract, another  was  held  a  competent  witness  for  the  plaintiff.  Wadliams  v.  The  Litchfield,  &c., 
T.  P.  Co.,  10  Conn.  R.  416,  420,  421.  In  ejectment,  a  witness  is  not  incompetent  for  the  plain- 
tiff, merely  because  he  claims  other  land  depending  on  the  same  location  and  boundary,  which 
the  plaintiff  is  seeking  to  establish.  Woodard  v.  Speller,  1  Dana,  179,  181.  So  if  he  claim  as 
heir  of  B.,  and  be  offered  to  defeat  the  plaintiff,  who  also  claims  as  heir  of  B.  Doe  ex  deni.  Bath 
V.  Clarke,  3  Bing.  N.  C.  429.  In  Kentucky,  a  replevin  bond  with  surety,  duly  acknowledged, 
had  the  force  of  a  judgment.  In  an  action  against  a  constable  for  not  returning  an  execution  on 
such  a  bond,  the  surety  is  a  competent  witness  for  the  defendant.  Williams  v.  Hall,  2  Dana 
97.  In  an  action  against  an  administrator,  his  surety  is  admissible  as  a  witness  for  him,  there 
being,  in  the  cause,  no  suggestion  of  a  devastavit.  Bennington  v.  Parkin's  Adm'r,  1  Harringt. 
128  ;  Spencer's  Adm'r  v.  Brooks,  1  Wright,  178.  In  an  action  by  the  vendor  for  the  rescission 
ot  a  sale  of  land,  on  which,  upon  rescission,  a  judicial  mortgage  [judgment]  of  the  witness  would 
attach  and  become  a  lien ;  he  was,  notwithstanding,  held  competent  for  the  plaintiff.  Russell  v. 
Sprigg,  10  Lou.  R.  (Curry)  421,  424,  425.    In  an  action  by  a  holder  against  the  surety,  a  maker 
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of  a  note,  the  prinoipaJ,  a  co-maker,  not  sued,  was  received  as  a  competent  witness  for  the  de- 
fendant, the  court  saying  his  interest  was  balanced.  Freeman's  Bank  v.  Rollins,  1  Shepl.  202, 
205.  Qvfire.  In  a  hke  case,  he  was  released.  Harman  v.  Arthur,  1  Bail.  83.  In  case  for 
flowing  the  plaintiff's  land,  by  the  defendant's  dam,  the  owners  of  mUls  below,  though  benefited 
by  the  dam,  were  held  competent  witnesses  for  the  defendant.  Inhabitants  of  China  v.  South- 
wick,  2  Fau'f.  341. 

One  Tenny,  by  a  foreign  attachment,  recovered  judgment  against  M.,  and  a  debtor  to  M.  by 
note,  not  negotiable.  Afterward,  the  debtor  gave  Tenny  his,  the  debtor's,  note  for  the  judgment 
debt.  Then  one  A.  claiming  to  be  a  ionafide  assignee  of  the  first  note,  sued  the  debtor  upon  it 
in  M.'s  name.  Held,  that  Tenny  was  a  competent  witness  for  the  debtor,  now  defendant. 
Matthews  v.  Houghton,  2  Fairf  377,  380.  In  trover,  for  goods  sold  to  and  obtained  by  M.,  on  a 
fraudulent  pretence  that  he  woiild  pay  cash,  others  from  whom  he  had  obtained  goods  in  the 
same  way,  were  held  competent  witnesses  for  the  plaintiffs.  Eowley  v.  Bigelow,  1 2  Pick.  301, 
311.  In  assumpsit,  by  a  mortgagor  of  land,  for  use  and  occupation,  the  mortgagee  is  a  compe- 
tent witness  for  the  defendant,  to  prove  that  the  mortgage  has  been  foreclosed  by  his  entiy,  and 
that  he  demised  to  the  defendant.  Plympton  v.  Moore,  13  Pick.  191.  In  assumpsit  on  an 
account,  the  defence  was,  that  A.  sold  a  horse  to  the  plaintiff,  a  part  of  the  price  to  be  in  part 
satisfaction  of  the  account,  the  defendant  agreeing  to  pay  the  residue  to  A.,  which  he  had  done ; 
A,  was  held  a  competent  witness  for  the  defendant.  Burt  v.  Nichols,  16  Pick.  560.  In  an  action 
on  a  covenant  of  warranty,  one  who  had  conveyed  the  land  in  question  to  others  with  warranty, 
was  held  a  competent  witness  for  the  plaintiff,  to  prove  that  he  entered  as  the  agent  of  his 
grantees,  and  evicted  the  plaintiff.  Burrage  v.  Smith,  16  Pick.  56,  60.  A  witness  is  competent 
for  a  plaintiff  in  ejectment,  though  he,  being  in  possession  of  lands  depending  on  the  title  in 
question,  admits  that  he  prefers  the  plaintiff  should  succeed,  hoping  to  purchase  from  him  on 
better  terms  than  from  the  defendant.  Jackson  ex  dem.  Hopkins  v.  Leek,  12  Wend.  105,  108. 
An  attorney  sues  an  assignee  for  costs  upon  his  retainer ;  the  assignor  is  a  competent  witness  for 
the  plaintiff.  Watson  v.  Smith,  13  Wend.  51,  52.  On  a  bill  filed  to  avoid  a,  judgment  binding 
the  plaintiff's  land,  held,  that  persons  claiming  under  him,  as  purchasers  of  parts  of  the  same  land, 
were  competent  witnesses  for  him ;  because  the  decree  would  not  conclude  them.  Johnston  v. 
Hubbell,  1  Wright,  69.  Quare ;  for  a  perpetual  injunction  would  protect  them.  In  case,  for  a 
false  representation  against  the  vendor  of  land,  one  who  had  purchased  part  of  the  same  land 
from  the  plaintff,  at  the  original  price  of  his  purchase,  is  competent  for  him,  to  prove  the  fraud. 
Wilkinson  v.  Root,  1  Wright,  686.  In  replevin,  by  A.,  for  goods  distrained  by  the  defendant,  as 
those  of  B.  his  tenant,  and  issue  on  a  plea  of  property  in  A.,  the  tenant  B.  is  competent 
for  A.  to  prove  the  plea.  M'Conahy  v.  Kepler,  3  Pennsylv.  R.  46'?.  On  a  bUl  filed  by  a  surety, 
to  be  relieved  of  his  suretyship,  the  principal  was  held  to  be  a  competent  witness  for  the  com. 
plainant.  Gass  v.  Stinson,  2  Sumn.  453,  458.  Qusre.  See  Jordan  v.  Trumbo,  6  Gill  &  John. 
103,  contra.  However,  Freeman's  Bank  v.  Rollins  (supra)  supports  Gass  v.  Stinson,  on  the 
ground  that  the  witness's  interest  is  balanced.  Quere.  It  was  held,  that,  in  ejectment,  the 
defendant's  landlord  might  be  ^  witness  for  him.  M'Gee  v.  Eastis,  5  Stew.  &  Port.  426,  433. 
Quere.  By  a  successful  defence,  his  tenant  retains  his  possession,  which  is  his  landlord's,  and  by 
an  eviction,  the  landlord  loses  his  rent.  See  also  per  Ruffin,  C.  J.,  ia  Rogers  v.  Mabe,  4  Dev. 
197,  who  says,  "  nor  can  a  landlord  testify  for  his  tenant."  And  see  Lodge  v.  Patterson,  3  Watts, 
74,  76.  In  assumpsit,  to  recover  money  advanced  to  the  defendant,  on  his  contract  to  convey 
land  to  the  plaintiff,  on  the  ground  that  the  defendant  had  previously  conveyed  to  A.  who  had 
paid  the  purchase  money,  and  was  in  possession ;  A.  was  held  to  be  a  competent  witness  for  the 
plaintiff.  Devere  v.  Lloyd,  3  Watts,  94.  Prejudice  ui  the  witness's  mind  is  no  ground  of  exclu- 
sion, though  he  be  called  to  impeach  a  witness,  and  request  to  be  excused  because  he  is  preju- 
diced against  the  witness.  Cook  v.  Miller,  6  Watts,  507.  In  assumpsit  for  money  advanced  on 
ah  auction  purchase  of  two  lots  as  disincumbered,  on  the  ground  that  one  was  subject  to  common 
in  favor  of  the  inhabitants  of  a  parish ;  the  right  not  being  du'ectly  in  question,  Lord  Kenyon 
received  one  of  the  kihabitants  as  a  witness  for  the  plamtiff,  though  he  confessed  on  his  voir  dire 
that  he  claimed  a  right  of  common.  Gibson  v.  Spurrier,  Peake  Add.  Cas.  49.  See  Adams  v. 
Butts,  9  Conn.  R.  79.  In  trespass  qmre  clausum  fregit  against  a  mortgagor,  the  mortgagee  was 
held  competent  for  the  defendant  on  a  plea  of  Uberum  tenemenium.  Simpson  v.  Pickering,  5 
Tyrw.  143.    This  was,  of  course,  on  the  ground  that  the  verdict  could  not  affect  the  witness.    In 


6  Of  the  Incompetency,  of  Witnesses  from  Interest. 

To  render  the  person  called  incompetent  as  a  witness,  he  must  have  a 
legal  interest — a  direct  and  certain  interest  in  the  event  of  the  cause,  in- 
clining him  against  the  party  objecting.(l) 


ejectment  against  the  heir,  his  mother,  though  entitled  to  dower,  was  held  admissble  for  him. 
Doe  dem.  Nightingale  v.  Malsey,  1  Bam.  &  Adolph.  439.  See  TWard  y.  "Wilkinson,  4  Bam.  & 
Cress.  410. 

In  an  action  for  toll  of  a  public  road,  persons  who  have  rrfused  to  pay  are  competent  for  the 
defendant,  from  necessity.    Xancum  t.  LoveU,  9  Bing.  465. 

It  should  be  noted  as  to  exclusion  on  account  of  liability  over,  that  the  liability  must  be  legal, 
not  merely  honorary  or  moral ;  for  where  one  agreed  to  indemnify  the  defendant  against  the 
publication  of  a  libel.  Lord  Tenterden  yet  inclined  to  receive  him  as  competent  for  the  defmdant. 
Humphreys  v.  Miller,  4  Carr.  &  Payne,  1.  His  Lordship  hesitated;  but  can  there  be  a  doubt 
that  the  inclination  of  his  mind  accorded  with  settled  principles  1  An  illegal  contract  is  Toid  at 
'aw,  and  binds  only  in  honor ;  and  we  have  seen  at  several  stages  of  these  notes,  that  snch  an 
obligation  is  regarded  as  of  no  influence  in  working  the  exclusion  of  witaesses.  It  has  been  so 
considered  by  several  late  cases  in  the  Supreme  Court  of  New  York,  arising  out  of  transfers  of 
property  to  defraud  creditors.  And  see  our  remarks,  passim,  on  the  admissibilrty  of  execution 
debtors  on  questions  of  property  between  their  vendees,  sheriffs,  &c. 

An  officer  who  takes  a  statute  bond  to  the  plaintiff  for  the  defendant's  appearance  in  a  suit,  is 
a  competent  witness  for  the  plaintiff  in  an  action  on  the  bond,  though  he  may  be  personally  liable 
to  tihe  plaintiff,  for  neglect  in. his  proceedings  as  an  officer.  SmaUey  v.  VamordeB,  2  South.  811 ; 
Day  V.  Hall,  1  Halst.  303  ;  Graecen  v.  Allen,  2  Green,  74. 

In  detinue  by  a  mortgage  of  slaves,  against  the  vendee  of  the  mortgagor,  the  latter  was  heW 
to  be  a  competent  witness  for  the  plaintiff.     Miller  v.  Dillon,  2  Monroe,  73. 

(1)  Note  621. — That  is  to  say,  has  an  interest  which  may  incline  him  to  testify  favorably  to 
the  party  who  calls  him.     See  Cotchet  v.  Dixon,  4  M'Cord,  311. 

A  person  interested  in  the  event  of  the  cause  is  competent,  when  his  interest  is  adverse  to  tbe 
party  calling  him.  Thus,  in  an  action  of  ejectment,  the  defendant  claimed  the  premises  under  a 
deed  from  J.  S.  The  plaintiff  then  called  J.  S.  to  invalidate  the  deed ;  and  it  was  held,  that 
although  interested,  his  interest  was  against  the  party  who  called  him ;  that  a  person  interested 
in  a  cause,  is  an  objectionable  witness,  only  when  he  comes  to  prove  a  fact  consistenit  with  his 
interest ;  but  if  he  be  called  to  give  evidence  contrary  to  that  interest,  he  is  the  best  possible 
witness,  and  no  objection  can  be  made  to  him.  Jackson  ex  dera.  Youngs  v.  Vredenborgh,  1 
John.  Rep.  159.  And  see  Work  v.  Maolay's  Lessee,  2  Serg.  &  Rawle,  415 ;  Salmon  v.  Eance,  $ 
Id.  311;  Scott  V.  Shepherd,  3  Verm.  Rep.  104,  109.  So  where  the  plaintiff  brought  an  a«tion 
of  trespass  against  the  defendant  for  taking  away  a  number  of  sheep,  claiming  them  as  his  own. 
D.,  who  had  sold  them  to  the  plaintiff,  was  held  to  be  a  competent  witness  for  the  defendant ;  for 
being  interested  to  support  the  title  of  the  plaintiff,  his  vendee,  his  interest  was  hostile  to  the 
defendant  who  called  him.  Hurd  v.  "West,  1  Cowen's  Rep.  752.  So  the  indorse?  of  a  promis- 
sory note  is  admissible  for  the  maker,  in  an  action  brought  by  the  indorsee,  to  prove  that  before 
the  indorsement  to  the  plaintiff,  the  witness  and  the  defendant  submitted  all  matters  of  difference 
between  them,  including  the  note,  to  arbitrators,  who  had  awarded  thereon.  "Webster  v.  Lee,  5 
Mass.  Rep.  334.  So  the  indorser  of  a  bill  is  competent  for  the  drawer,  to  prove  that  the  plaintiff, 
the  indorsee,  had  no  interest  in  the  bill.  Barker  v.  Prentiss,  6  Mass.  Rep.  430.  So  in  an  action 
against  one  of  two  joint  debtors,  the  debtor  not  sued  is  a  competent  witness  for  the  defendant, 
after  being  released  by  him ;  for  his  interest  is  manifestly  hostile  to  the  party  calling  him ;  since 
a  recovery  and  satisfaction  against  his  co-debtor  would  be  a  bar  to  a  future  action  against  the 
witness,  and  the  release  will  protect  him  against  a  claim  by  his  co-debtor  for  contribution.  Leroy 
T.  Johnson,  2  Pet.  Rep.  186.  So  a  widow  is  competent  to  prove  the  promise  of  her  husband  in 
an  action  against  his  executors ;  for  her  interest  is  against  the  plaintiff".  Beveridge  v.  Minter,  1 
Carr.  &  Payne,  364.  So  a  member  of  a  society,  for  whose  benefit  a  suit  is  brought,  may  testify 
for  the  defendant  that  he,  as  a  party  in  interest,  received  the  money  in  question.    Field  v.  Field, 


General  Inier.est  or  Bias  of  Feeling.  7 

9  'WenSell,  394.  So  a  seooBd  indacaer  of  a  pramisBory  note  is,  in  poiat  of  interest,  an  adimissible 
witness  for  the  first  indorser,  in  an  action  against  him  by  the  seeond  indorsee,  for  his  interest  is 
adverse  to  the  party  calling  him.  Powell  v.  Waters,  8  CJowen's  Rep.  669.  The  principal  is  com- 
petent for  the  creditor  against  the  surety ;  having  either  a  balanced  interest,  or  one  against  the 
creditor.  Bigelow  v.  Benedict,  6  Conn.  Rep.  116.  So  a  distributee  called  to  testify  against  the 
admiuistrator.  Levesque  v.  Anderson,  6  Mart.  Lou.  Rep.  293.  In  North  Carolina,  on  an  issue 
to  try  whether  a  husband  gave  an  instrument  intended  as  a  deed  or  a  mortgage,  the  widow  is 
competent  to  prove  that  he  intended  to  give  a  mortgage ;  for  either  would  cut  off  her  dower  ; 
and  her  interest  would  be  to  swear  in  favor  of  the  deed,  for  the  personal  estate  must  go  to  pay 
the  mortgage ;  and  her  interest  therein  thus  be  diminished.  Price  v.  Joiner,  3  Hawks,  418. 
The  indorser  is  competent  for  the  maker  in  a  suit  by  the  indorsee  against  the  maker.  Smith  v. 
M'Bow,  1  Rep.  Const.  Court,  217 ;  Crayton  v.  CoUins,  2  M'Cord,  45T  ;  Nichols  v.  Artman,  1  Harp. 
285,  287.  On  a  feigned  issue  ihetween  A.  &,  B.,  judgment  careditors  of  C,  awarded  to  try  whether 
certain  moneys  raised  by  sale  of  land  and  paid  into  court,  should  be  paid  over  to  A.,  the  elder,  or 
B.,  the  junior  judgment  ereditoi,  it  was  held,  that  the  constable  Who  had  levied  on  goods  of  C. 
and  paid  the  money  to  A.  In  satisfaction  of  his  judgment,  was  a  ctwnpetent  witness  for  B.  to  show 
that  fact ;  for  his  interest  was  rather  against  B.  than  for  him,  he,  the  constable,  being  liable  for 
the  money  to  A.  should  it  turn  out  that  he  had  not  paid  it  over.  Johnson  v.  Ramsay,  16  Serg_ 
&  Rawle,  115,  116,  117.  In  a  Pennsylvania  ejectment  by  the  v«ndee  on  an  agreement  to  convey 
to  him,  against  one  claiming  by  deed  of*  date  subsequent  to  the  agreement,  both  instruments 
being  executed  by  the  same  vendor,  the  surety  for  the  perfoTMianee  of  the  agreement  was  held  to 
be  a  competent  witness  for  the  defendant  to  show  that  the  first  vendee  had  relinquished  the 
agreement ;  for  his  interest  was  against  the  paity  oaUlmg  him,  and  in  favor  of  the  plaintlfC  Haw- 
thorn V.  Bronson,  16  Serg.  &  Bawle,  269,  280.  It  is  said  in  Lampton  v.  Lampton's  Ex'rs  (6 
Monroe,  618),  that  a  defendant  in  an  execution  is  competent  to  prove  that  property  seized  under 
it  does  not  belong  to  hlmseli^  but  to  another.  A  witness,  in  an  action  on  contract.  Is  admissible 
for  the  defendant,  to  prove  that  the  contract  was  made  wi&  hdm  (the  witness),  not  with  the  de- 
fendant.    Carman  v.  Boater,  1  Ashm.  Rep.  133. 

Where  one  of  several  joint  debtors  was  sued,  on  the  trial  the  plaintiff  offered  another  of  the 
joint  debtors  as  a  witness.  The  defendant  objected  to  his  competency,  and  proved  that  the  wit- 
ness was  one  of  a  stage  company  to  which  the  defendant  belonged,  and  that  in  a  settlement  with 
the  company  the  witness  had  charged,  and  was  credited,  for  money  paid  the  plaintiff,  on  aocojmt 
of  the  plaintiff's  demand.  .  The  court  said,  if  the  witness  had  any  interest,  it  was  In  favor  of  the 
defendant.  If  he  had  received  the  money  from  the  company  to  pay  the  plaintiff's  demand,  and 
the  plaintiff  recovered  it  of  the  defendant,  the  witness  would  be  obliged  to  refund.  Gay  v.  Cray, 
9  Cowen's  Rep.  44. 

Though  the  civil  code  of  Louisiana  declared  that  all  witnesses  interested  directly  or  indirectly, 
should  be  excluded,  yet  held  that  the  statute  could  not  have  Intended  witnesses  who  were  in- 
terested to  swear  against  the  party  calling  them;  or,  in  other  words,  witnesses  called  to  swear 
against  their  own  mterests.  Rochelle  v.  Musson,  3  Mart.  Lou.  Rep.  73,  86.  Thus,  m  an  action 
as  heirs  for  property  which  the  defendant  claimed  as  purchaser  adversely  to  the  plaintiffs,  a 
witness  who  had  purchased  other  property  as  belonged  to  the  deceased,  was  held  competent  for 
the  defendants,  as  she  was  interested  to  show  that  the  title  was  in  the  deceased,  and  so  far  to 
defeat  the  defendant's  claim.  White  v.  Holsten,  4  Mart.  Lou.  Rep.  471,  472,  473.  So  the  plain- 
tiff cannot  object  that  his  own  agent  is  called  by  the  defendant,  on  the  ground  that  the  agent  la 
answerable  to  the  plamtlff  for  an  excess  of  his  authority.  Peytavin  v.  Hopkins,  6  Mart.  Lou  B. 
256,  258,  259.  So  in  an  action  against  an  executor  or  administrator,  the  plaintiff  may  call  any 
one  Interested  to  prevent  a,  recovery  agamst  the  estate.  M'Mlcken  v.  Fair,  4  Mart  Lou  Rep. 
(N.  S.)  172. 

In  an  action  against  the  personal  representatives  of  a  deceased  partner,  on  a  contract  made  by 
the  firm,  a  surviving  partner  is  a  competent  witness  for  the  defendants  to  prove  the  partnership; 
for  the  personal  representatives  of  a  deceased  partner  are,  at  law,  discharged  from  all  liability  fbr 
the  debt  of  the  firm,  and  the  survivor  alone  can  be  sued;  therefore,  the  interest  of  the  witness 
is  adverse  to  the  defendant ;  as,  by  establishing  the  partnership,  and  thus  defeating  the  plaintiff's 
action,  he  makes  hhnself  personaUy  responsible.  Grant  v.  Shurter,  1  Wend.  Rep.  148.  And  so 
when  nine  persons  signed  a  bond,  to  be  delivered  on  certain  terms  and  conditions,  and  five  of 
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them  subsequently  delivered  the  bond  without  the  knowledge  or  consent  of  the  remaining  four, 
on  terms  and  conditions  different  from  those  originally  stipulated ;  and  an  action  was  brought  on 
the  bond  against  the  four  who  did  not  participate  in  the  deUvery,  without  joining  the  five  obli- 
gors who  did  deliver  the  bond  f  it  was  held,  that  one  of  the  five  not  sued  was  a  competent  wit- 
ness for  the  defendants,  to  prove  the  circumstances  of  the  delivery ;  for  by  establishing  the  facts 
he  was  called  to  prove,  he  would  increase  his  own  liability,  and  was  therefore  interested  against 
the  party  calling  him.  Lovett  v.  Adams,  3  'Wend.  Hep.  380.  And  in  an  action  against  an  offt- 
cer,  for  a  voluntary  escape  of  a  defendant  in  execution,  the  latter  is  a  competent  witness  for  the 
officer ;  for  his  interest,  if  any,  is  against  the  party  calling  him.  Waters  v.  Burnet,  14  John.  R. 
362.  In  this  case  the  court  said,  if  the  escape  was  voluntary,  the  officer  could  not  recover  against 
the  prisoner,  who  was  therefore  interested  to  procure  a  verdict  in  favor  of  the  plaintiff,  by  which 
he  would  be  discharged  from  all  liabUity  to  the  plaintiff,  on  the  original  indebtedness.  So  in  an 
action  brought  by  a  creditor  upon  his  debtor's  bond,  given  for  the  jail  liberties,  the  sheriff  is  a 
competent  witness  for  the  defendant  to  prove  he  was  discharged  from  imprisonment  by  consent 
of  the  creditor.  If  the  creditor  should  bring  an  action  against  the  sheriff'  for  the  escape  of  the 
prisoner,  he  could  not  make  use  of  the  verdict  in  this  cause  to  prove  the  consent  of  the  creditor, 
but  would  be  obliged  to  make  out  that  fact  by  other  testimony ;  but  a  recovery  by  the  plaintiff 
in  this  cause  would  protect  the  sheriff  against  any  future  action  for  the  escape ;  therefore  his 
interest  was  against  the  defendant.     Bridge  v.  M'Lane,  2  Mass.  Rep.  520. 

And  so  as  to  husband  and  wife,  though  where  one  is^  party,  the  other  cannot  be  received  to 
testify  against  him  or  her,  yet  where  the  one  is  competent  by  reason  that  his  or  her  interest  is 
against  the  party  calling  the  witness,  the  other  is  equally  so.  Per  'Walworth,  Ch.,  in  City  Bank 
T.  Bangs,  3  Paige,  ST,  38.  Thus  where  the  husband  had  indorsed  his  wife's  note,  given  to  her 
d/rnn  sola,  and  guarantied  the  payment,  she  was  yet  held  receivable  for  the  maker  to  prove  pay- 
ment to  her  dwmsola.    Mtoh  v.  Hill,  11  Mass.  Rep.  286. 

In  foreign  attachment,  the  debtor  is  a  competent  vritness  for  the  garnishee.  His  interest  is 
against  the  garnishee ;  for  if  the  latter  be  compelled  to  pay,  this  discharges  the  debtor.  But  he 
is  not  competent  against  the  garnishee.    Enos  v.  Tuttle,  3  Conn.  Rep.  24Y. 
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[From  the  former  edition.    Sections  IV,  V,  VI,  and  Vn  of  Chapter  V.] 

SECTION   IV. 

Of  the  Eule  on  the  Subject  of  Interest,  considered  with  Reference  to  Persons  not 

Parties  to  the  Suit. 

The  genera]  principle,  on  wHicli  a  witness  interested  in  tlie  event  of  a 
cause  is  incompetent  to  give  evidence  in  support  of  sucli  interest,  has  al- 
ready been  stated,  and  we  liave  examined  into  tlie  application  of  this  rule, 
with  regard  to  the  persons  who  are,  in  general,  most  obviously  and  imme- 
diately interested  in  the  event  of  a  suit.  We  have  now  to  consider  tbe 
application  of  the  rule  with  regard  to  ordinary  witnesses ;  which  will  lead 
to  a  more  extensive  and  complicated  inquiry. 

On  this  subject,  it  is  scarcely  possible  to  reconcile  the  earlier  cases  with 
those  of  a  more  recent  date.  "The  old  cases  on  the  competency  of  wit- 
nesses," said  Lord  Mansfield,  "have  gone  upon  very  subtle  grounds :  but 
of  late  years,  the  courts  have  endeavored,  as  far  as  possible,  consistently 
with  those  authorities,  to  let  the  objection  go  to  the  credit  rather  than  the 
competency  of  the  witness."{l) 

The  general  rule  is  laid  down  by  Gilbert,  C.  B.,  in  these  words,  "  The 
law  looks  upon  a  witness  as  interested,  where  there  is  a  certain  benefit  or  dis- 
advantage attending  the  consequence  of  the  cause  one  way."(2)  And  Mr- 
Justice  BuUer,  in  the  case  of  The  King  agt.  Prosser,  says,  "  I  take  the  rule 
to  be  this,  if  the  witness  can  derive  no  benefit  from  the  cause  before  the 
court,  he  is  competent."(3) 

In  inquiring  into  the  competency  of  the  parties  to  the  record  in  civil 
suits,  it  has  been  seen,  that  in  general  they  are  incompetent  to  give  evi- 
dence, by  reason  of  a  direct  interest  in  the  event  of  the  suit.  Many  cases 
arise,  in  which  persons  not  being  parties  to  the  record  are  open  to  tlie 
same  objection.  Thus,  th.e  nominal  plaintiff  on  the  record  may  sometimes 
have  no  real  interest  in  the  question  at  issue,  and  the  action  may  be  pros- 
ecuted solely  for  the  benefit  of  a  third  person  who  is  not  a  party  to  the 
record :  and  if  at  the  trial  such  person  were  tendered  as  a'witness  for  the 
plaintiff  on  the  record,  he  would  be  obviously  incompetent,  by  reason  of 
the  direct  interest  which  he  would  have  in  obtaining  a  verdict  for  him  ; 
for  such  verdict,  when  obtained,  would  enure  to  his  own  benefit,  and  the 
witness  therefore  would  have  a  much  stronger  interest  than  the  plaintiff 
himself,  in  obtaining  a  favorable  termination  of  the  cause.     The  'same 


(1)  1  T.  R.  300  ;  Walton  v.  Shelley,  oit.  by  Lord  Kenyon,  3  T.  R.  32.   And  see  R.  t.  Bray,  Ca. 
temp.  Hardw.  360  ;  Burroughs  v.  U.  States,  2  Paine  C.  C.  569. 

(2)  Gilb.  Evid.  106,  107  ;  Bogert  v.  Chrystie,  4  Zabr.  (K  J.)  51. 

(3)  4  T.  R.  20,  and  see  B.  N.  P.  284. 
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principle  would  of  course  be  equally  applicable  with  regard  to  the  defen- 
dant, as  with  regard  to  the  plaintiff.  And  it  would  hold  equally  in  the 
case  of  a  partial,  as  well  as  an  entire  interest  in  the  subject  matter  of  the 
action.  In  all  such  cases,  there  would  he  a  certain  benefit  or  disadvantage 
directly  resulting  to  the  witness  from  a  favorable  or  unfavorable  verdict, 
and  he  would  therefore  be  incompetent  to  .give  evidence,  by  reason  of  this 
direct  interest  in  the  event  of  the  suit. 

But  a  direct  and  immediate  benefit  or  disadvanta,ge  from  the  result  of 
the  suit  was  not  the  only  species  of  interest,  which  at  one  time  rendered  a 
witness  incompetent  to  give  evidence.  For  until  the  passing  of  a  recent 
statute,  which  has  effected  a  material  alteration  in  the  law  in  this  respect, 
and  the  provisions  of  which  will  be  fully  stated  hereafter,  (1)  witnesses  who 
■were  neither  parties  to  the  record,  nor  had  any  direct  interest  in  the  event 
of  the  suit,  were  often  rendered  incompetent,  by  reason  of  a.n  indirect  in- 
terest in  the  record  with  regard  to  some  subsequent  suit.  This  description 
of  interest  has  already  been  adverted  to,  in  treating  of  the  competency  of  a 
prosecutor,  or  party  grieved,  to  give  evidence  in  a  criminal  prosecution  ,• 
with  respect  to  whom  an  objection  was  formerly  supposed  to  exist,  on  the 
ground  that  he  might  be  able  to  avail  himself  of  the  record  of  a  conviction 
as  evidence  in  support  of  his  own  interest  in  some  subsequent  civil  suit. 
But  when  it  became  a  settled  rule,  that  a  judgment  in  a  criminal  prosecu- 
tion, could  in  no  case  be  used  as  evidence  in  a  subsequent  civil  suit,  on 
behalf  of  a  party  who  had  been  a  witness  for  the  prosecution,  the  founda- 
tion of  this  objection  failed,  and  it  was  then  adjudged  that  the  prosecutor 
and  party  injured  were  not  disqualified  by  reason  of  this  supposed  indirect 
interest  in  the  record.  In  like  manner,  with  regard  to  the  parties  to  civil 
suits,  it  will  be  found,  upon  an  examination  of  the  cases  that  have  been 
decided  with  respect  to  their  competency,  that  they  are  generally  disqual- 
ified, by  reason  of  a  direct  and  immediate  interest  in  the  event  of  the  suit, 
and  that  when  they  are  free  from  this  direct  interest,  no  objection  can  be 
raised  to  their  competency  on  the  ground  of  such  an  indirect  interest  in 
the  record. 

But  with  respect  to  ordinary  witnesses  the  case  was  often  different,  and 
they  were,  in  many  instances,  open  to  the  objection  of  an  indirect  interest, 
and  on  that  ground  excluded,  in  cases  where  they  could  derive  no  imme 
diate  benefit  or  disadvantage  from  the  termination  of  the  particular  suit. 
Thus,  if  an  action  was  brought  by  or  against  one  of  several  persons  claim 
ing  a  customary  right  of  common,  or  some  other  species  of  customary  right 
and  the  question  of  the  existence  and  validity  of  the  custom  would  be  de 
termined  by  the  record,  the  judgment  obtained  in  the  action  would  be 
admissible  evidence  in  a  subsequent  action,  for  or  against  a  person  claim- 
ing under  the  same  general  customary  right,  although  he  was  a  stranger  to 


(1)  Stat.  3  &  4  "Vfm.  lY,  o.  42,  §§  26,  27. 
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the  record  in  the  former  action :  and  therefore  (before  the  passing  of  the 
above-mentioned  act),  if  a  person  so  situated  were  tendered  as  a  witness  in 
the  first  action,  the  courts  used  to  hold  that  this  circumstance,  of  the  re- 
cord being  admissible  evidence  for  or  against  his  own  claims  in  a  subse- 
quent suit,  was  an  interest  which,  in  general,  would  render  him  an  incom- 
petent witness. (1) 

Thus,  there  used  to  be  two  distinct  modes,  in  which  a  person,  not  a 
party  to  the  record,  might  derive  a  benefit  or  advantage  from  the  event  of 
the  suit,  and  in  either  case  he  became  incompetent  to  give  evidence. 
"  This  benefit,"  says  Lord  Chief  Justice  Tindal,  in  a  late  case  (after  citing 
the  general  rule  in  the  words  of  Chief  Baron  Gilbert,  already  quoted  in  the 
text),  "  this  benefit  may  arise  to  the  witness  in  two  cases  :  first,  where  he 
,has  a  direct  and  immediate  benefit  from  the  event  of  the  suit  itself;  and 
secondly,  when  he  may  avail  himself  of  the  benefit  of  the  verdi-ct  in  support 
of  his  own  claims  in  a  future  action."(2) 

These  were  the  only  grounds,  upon  which  a  witness  became  incompe- 
tent from  interest,  and  it  was  fully  settled  by  many  decisions,  that  all 
other  objections  on  the  ground  of  a  supposed  interest  would  not  affect  his 
competency,  although  they  might  affect  his  credit.  This  was  the  rule  laid 
down  and  acted  on  in  the  case  of  Bent  v.  Baker,(3)  which  has  always  been 
considered  a  leading  authority  on  this  subject.  And  in  the  subsequent 
ease  of  Smith  v.  Prager,  Lord  K^nyon,  referring  to  the  rule  there  estab- 
lished, said :  "  That  case  laid  down  a  clear  and  certain  rule,  by  which  I 
have  ever  since  endeavored  to  regulate  my  opinion.  The  rule  there  laid 
down  was,  that  no  objection  could  be  made  to  the  competency  of  a  witness 
OQ  the  ground  of  interest,  unless  he  were  directly  interested  in  the  event 
of  the  suit,  or  could  avail  himself  of  the  verdict  in  the  cause,  so  as  to  give 
it  ia  evidence  on  any  fatare  occasion  in  support  of  his  own  interest."(4) 
So  also  Lord  Ellenborough,  in  giving  judgment  in  a  case  which  has  been 
eited  in  the  preceding  chapter,(5)  recognizes  the  authority  of  Bent  v. 
Baker  and  Smith  v.  Prager,  and  observes,  that  the  rule  was  well  laid 
down  and  established  in  those  cases,  "  That  where  a  party  is  not  imme- 
diately interested  in  a  cause,  nor  has  any  interest  in  the  event,  in  support 
of  which  the  verdict  in  that  cause  may  be  given  in  evidence  by  him  in  any 
other  proceeding  instituted  by  or  against  him,  he  is  a  competent  witness.'' 


(1)  See  1  T.  R.  302;  3  T.  R.  32;  B.  K.  P.  283;  Hookley  v.  Lamb,  1  Lord  Eaym.  731;  Ana- 
comb  y.  Shore,  1  Taunt.  261 ;  Lord  Falmouth  v.  George,  5  Bing.  286.  The  rale  had  an  excep- 
tion where  all  the  subjects  of  the  king  are  interested,  and  where  no  othea-  evidemee  can  reasona- 
bly be  expected.  iSee  Lanoum  v.  LoveU,  9  Bing.  470;  B.  N.  P.  289-.  See  Hill  y.  MiUer,  2  Swan, 
(Temi.),  659. 

(2 1  Doe  V.  Tyler,  6  Bing.  394;  Harvey  v.  Anderson,  12  Geo.  69  ;  Green  v.  Pickering,  8  Poster 
(N.  H.),  360. 

(3)  3  T.  R.  27. 

(4)  7  T.  R.  62. 

(5)  R.  V.  Boston,  4  East,  581,  supra. 
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A  material  alteration  has  lately  been  effected  in  the  law  of  evidence, 
with  regard  to  witnesses,  who  were  once  considered  incompetent  on  the 
ground  of  an  indirect  interest  which  might  accrue  from  the  use  of  the  re- 
cord as  evidence  for  or  against  them  in  some  subsequent  suit.  By  the 
Stat.  3  and  4  Wm.  IV,  c.  42,  §  26,  it  is  provided,  that  in  cases  where  wit- 
nesses are  objected  to  upon  this  ground,  they  shall  nevertheless  be  ex- 
amined, but  that  in  such  a  case  a  verdict  or  judgment  by  or  against  the 
party  for  whom  the  witness  shall  be  examined,  shall  not  be  admissible  in 
evidence  by  or  against  the  witness  or  any  person  claiming  under  him. 
The  effect  of  this  enactment  is  to  remove  the  objection  to  the  competency 
of  the  witness  in  civil  suits,  by  removing  the  interest  out  of  which  the  ob- 
jection arises ;  and  the  principle  upon  which  the  statute  is  founded,  ap- 
pears to  be  in  some  degree  analogous  to  that  of  the  rule  adverted  to  in  the 
preceding  chapter  with  reference  to  criminal  proceedings — namely,  that  a 
witness  in  a  criminal  prosecution  shall  in  no  case  be  allowed  to  avail  him- 
self of  a  conviction,  where  he  has  himself  been  called  as  a  witness  in  sup- 
port of  the  indictment.  The  supposed  interest  of  the  witness  is  removed 
by  putting  an  end  to  all  possible  interest  in  the  record,  and  by  preventing 
his  deriving  any  benefit  or  sustaining  any  loss  with  reference  to  the  use  of 
the  record,  and  the  termination  of  the  suit  in  favor  of  either  party. 

The  particular  provisions  of  this  statute,  and  the  cases  that  have  been 
decided  upon  it,  will  be  subsequently  stated.  It  is  sufficient  to  observe  at 
present,  that  the  effect  of  it  appears  to  be  to  remove  one  of  the  grounds  of 
incompetency  from  interest  which  existed  before  the  passing  of  the  act ; 
and  to  render  all  witnesses  competent,  as  far  as  regards  objections  from 
interest,  unless  it  can  be  shown  that  they  have  a  direct  interest  in  the  event 
of  the  particular  suit. 

In  pursuing  the  inquiry  into  the  present  state  of  the  law  with  respect  to 
the  incompetency  of  witnesses  from  interest,  it  is  proposed  to  show,  in  the 
first  place,  in  what  cases  a  witness  will  be  disqualified ;  and  secondly,  in 
what  cases  he  will  not  be  disqualified  from  this  cause.  The  first  of 
these  subjects  of  inquiry  will  occupy  the  remainder  of  the  present  section. 

What  is  such  an  interest  as  will  disqualify. 

It  is  proposefi  now  to  show  in  what  particular  cases  persons,  not  being 
parties  to  the  suit,  are  incompetent  on  account  of  a  direct  interest  in  the 
event  of  a  suit. 

It  is  a  general  rule,  that  a  witness  will  not  be  incompetent  on  the 
ground  of  interest,  unless  the  alleged  interest  be  certain  in  its  nature  ;  for 
if  it  be  a  matter  of  uncertainty  whether  the  witness  will  gain  or  lose  by 
the  event  of  the  cause,  it  cannot  be  said  of  him  that  he  is  in  fact  interested, 
and  his  testimony  will  therefore  be  received.(l) 


(1)  R.  V.  Cole,  1  Eap.  98. 
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It  is  also  a  rule,  tliat  the  interest  must  be  a  legal  existing  interest ;  if  it 
exist  merely  in  the  imagination,  or  belief,  or  expectation  of  the  witness, 
he  will  not  be  incompetent,  however  strongly  the  objection  may  be  urged 
with  respect  to  his  credibility. (1) 

In  all  cases  in  which  an  objection  is  raised  to  the  competency  of  a  wit- 
ness on  the  ground  of  interest,  it  lies  upon  the  party  making  the  objection 
to  estabhsh  its  existence  and  validity.  The  competency  of  a  witness 
ought  to  be  presumed,  until  the  contrary  be  clearly  shown  ;  and  in  cases 
of  doubt  the  courts  are  always  disposed  to  receive  the  witness  and  to  let 
the  objection  go  to  his  credibility  rather  than  to  his  competency. 

If  it  be  made  to  appear  clearly  that  the  witness  is  directly  interested  in 
the  event  of  the  particular  suit,  the  exact  amount  of  his  interest  is  imma- 
terial ;  however  small  and  inconsiderable  it  may  be,  the  witness  is  incom- 
petent.(2)     A  person  who  loses  or  gains  the  smallest  sum  by  the  event  of 


(1)  See  cases  on  this  subject,  post,  Sect.  5,  p.  81. 

(2)  Burton  v.  Hinde,  5  T.  R.  574;  per  Cur.  Do-wdeswell  v.  Nott,  2  Vera.  31T. 

Note  622. — Per  Spencer,  J.,  in  Marquand  v.  "Webb,  16  John.  R.  93.     And  see  Gage  v.  Stew- 
art, 4  John.  R.  293. 

In  respect  to  the  interest  of  witnesses,  the  leading  rule  has  been  but  recently  established. 
Bent  T.  Baker,  3  T.  R.  27,  A.  D.  1789.  Its  object  was  to  rescue  the  law  from  the  dominion  of  the 
old,  and  somewhat  arbitrary  authorities,  and  bring  it  back  to  the  principle  of  a  certain  interest  in 
the  event  of  cause,  to  testify  for  the  party  calling- the  witness.  Since  that  time,  the  courts,  both 
English  and  American,  have  been  engaged  in  reducing  decisions,  both  old  and  new,  to  the  line 
thus  established.  In  performing  this  office,  they  have  done  much ;  but  they  have  often  encoun- 
tered unforeseen  difficulties,  and  occasionally  been  inconsistent.  Perhaps  no  branch  of  judicial 
duty  has  proved  more  perplexing.  The  disproportion  between  the  apparent  simplicity  of  the 
rule,  and  that  of  the  doctrine  which  has  arisen  from  its  practical  apphcation,  may  be  collected  in 
a  general  way,  from  the  remarks  of  Senator  Tracy,  in  Gregory  v.  Dodge  (14  Wend.  607).  These 
should,  however,  in  their  result,  be  taken  with  considerable  quaUfication.  When  the  learned 
senator  throws  out  a  doubt  whether  we  are  advanced  "one  inch  beyond  the  original  proposition," 
laid  down  in  Bent  v.  Baker,  he  by  no  means  appreciates  the  certainty  which  subsequent  cases 
have  already  introduced  into  those  branches  of  judicial  business,  where  the  proposition  has  come 
to  be  most  frequently  considered ;  nor  the  promise  given  by  other  cases,  however  conflicting,  that 
the  dominion  of  a  certainty  is  in  the  steady  progress  of  enlargement.  This  progress  has  been 
attended,  in  most  respects,  with  the  same  discouragements  which  mankind  have  witnessed  in 
every  branch  of  the  law,  in  every  art,  in  every  science.  It  is  of  the  nature  of  each,  to  be  pro- 
gressive ;  to  present  its  professors  with  perplexing  points.  These  must  be  Ikidied  and  under- 
stood and  brought  in  as  parts  of  the  general  system.  Becoming  discouraged  in  such  a  degree  as 
to  turn  back  and  start  on  a  new  route,  would  be  but  to  estrange  us  from  those  things  with  which 
the  profession  have  become  familiar,  without  clearing  any  single  obscurity  that  would  otherwise 
have  attended  them  on  their  way.  If  the  greatest  minds  have,  in  some  measure,  failed,  after 
many  years  of  labor,  let  us  not  too  readily  give  in  to  the  belief,  that  mankind  can  do  better  by 
starting  on  first  principles ;  or  complain  that  nothing  has  been  done.  If  the  profession  can  now 
with  ordinary  application,  advise  with  tolerable  certainty  in  nine  hundred  and  ninety  cases  out 
of  one  thousand,  let  us  rather  try  to  secure  the  same  degree  of  certainty  in  the  ten  remaining 
cases,  than  introduce  the  same  degree  of  doubt,  for  many  years,  into  the  nine  hundred  and  ninety, 
or  a  great  part  of  them.  While  the  principles  of  human  veracity  and  credence  are  everywhere 
the  same,  the  general  rules  of  competency  are  widely  different,  under  different  systems  of  law 
The  civil  law  excludes  witnesses  for  many  causes,  which  the  common  law  regards  as  merely 
affecting  their  credibility,  while  some  speculative  writers  have  advocated  theu-  indiscriminate  ad- 
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mission.  See  Best,  C.  J.,  in  Hovill  t.  Stephenson,  6  Blng.  493.  Mankind  have  so  long  adhered 
to  a  degree  of  exclusion,  as  to  evince  an  opinion  that  the  cause  of  truth  and  justice  would,  in  the 
aggregate,  suffer  more  from  the  falsehood  of  such  as  are  directly  interested,  than  it  vrould  gain  by 
that  occasional  elucidation  now  lost  by  their  incompetency.  This  is,  perhaps,  the  highest  evi- 
dence we  can  have,  that  human  lights  are  not  reasonably  safe,  unless,  in  some  instances,  they 
shall  be  placed  beyond  the  reach  of  temptations  to  testify  falsely.  These  instances  must  be 
pointed  out  by  the  general  rules  of  law,  as  declared  and  applied  by  the  courts.  The  common  law 
has  adopted  the  medium  ground ;  and  its  decisions  have  already  introduced  such  a  degree  of  cer 
tainty,  that,  with  forecast  and  diUgence,  aided  by  professional  advice,  the  citizen  can  rarely  fail  in 
exhibiting  the  facts  of  his  case  to  a  court  and  jury.  And  see  ante,  for  a  further  discussion  of  the 
principle  on  which  interest  should  disqualify  a  witness. 

We  saw  ante,  that  the  cases  which  respect  the  competpnoy  of  a  witness  believing  himself  inter, 
ested,  without  being  so  in  law,  are  conflicting.  That  he  is  incompetent,  see  the  following  cases : 
Sentney  v.  Overton,  4  Bibb,  445 ;  Elliott  v.  Porter,  5  Dana,  304,  306 ;  Ewing,  J.,  in  Common- 
wealth V.  Gore,  3  Dana,  476;  Phebe  v.  Prince,  "Walker's  Eep.  131 ;  per  Robertson,  Ch.  J.,  in 
Commonwealth  v.  Moore,  5  J.  J.  Marsh.  656.  That  he  is  not  incompetent,  see  the  following : 
Dellone  v.  Rehraer,  4  Watts,  9,  10 ;  Commercial  Bank  of  Albany  v.  Hughes,  17  Wend.  94,  101, 
102 ;  Stall  V.  The  Oatskill  Bank,  17  Wend.  466.  If  he  conceive  himself  disinterested  when  he 
is  in  fact  interested,  he  is  not  competent.  Per  Gw.  in  Dellone  v.  Rehmer,  4  Watts,  10,  note  to 
Phebe  v.  Prince,  Walker's  Rep.  134. 

A  mere  honorary  obUgati'on  should  not  disqualify  him.  To  this  the  cases  are  almost  without 
exception,  as  we  saw  <mte,  and  as  may  be  seen  by  other  cases :  Tilford  v.  Hayes,  2  Terg.  89  • 
Dellone  v.  Rehmer,  supra;  M'Causland  v.  Neal,  3  Stewart  &  Port.  131,  133;  Mulheran's  Ex'rs 
V.  Gillespie,  12  Wend.  349,  351;  Commercial  Bank  of  Albany  v.  Hughes,  17  Wend.  94,  101,  102. 
Commonwealth  v.  Gore,  3  Dana,  474,  476;  Stall  v.  The  CatskUl  Bank,  18  Wend.  466;  Phebe  v! 
Prince,  Walker's  Rep.  131,  and  Id.  134,  note. 

Note  623. — The  following  are  some  of  the  oases  which  have  been  decided  in  pursuance  o^ 
the  principles  laid  down  in  the  text,  that  in  order  to  disqualify  a  witness,  he  must  have  some 
certain  benefit  or  advantage  depending  upon  the  event  of  the  suit,  or  the  verdict  to  be  rendered 
must  be  available  by  him,  either  as  a  defence  to  some  action  which  may  be  brought  against  him, 
or  in  support  of  S)me  claim  to  be  made  by  him,  or  must  be  such  as  can  be  given  in  evidence 
against  him  in  some  action.  Where  the  circumstances  of  the  case  do  not  bring  the  witness  within 
some  one  of  these  principles,  he  is  not  incompetent  on  the  ground  of  interest,  as  will  abundantly 
appear  from  a  perusal  of  the  cases  which  follow. 

In  an  action  to  recover  the  possession  of  lands,  it  was  proved  that  the  lands  in  question  were 
conveyed  to  the  wife  of  the  tenant  by  E.  B.,  widow  of  B.  B.,  with  a  covenant  of  authority  to 
sell,  under  a  power  contained  in  the  will  of  B.  B.,  to  be  exercised  on  complying  with  certain 
conditions.  After  the  death  of  the  wife  of  the  tenant,  the  plaintiff  caused  the  premises  to  be 
levied  on  and  sold  by  virtue  of  an  execution  in  his  favor  against  the  tenant,  on  the  ground  that 
the  tenant  was  entitled  to  a  life  estate  in  the  premises,  as  tenant  by  the  curtesy,  and  the  plain- 
tiff became  the  purchaser.  On  the  trial,  it  became  a  question  whether  the  conditions  mentioned 
in  the  will  had  been  complied  with  by  E.  B.,  and  it  was  held  that  she  was  a  competent  witness 
for  the  plaintiff  to  prove  that  she  had  compUed  with  the  conditions,  as  she  could  not  be  affected 
by  the  verdict  in  any  action  which  might  be  brought  against  her  ou  her  covenants.  Roberts  V. 
Whiting,  16  Mass.  R.  186.  It  is  no  objection  to  one,  as  a  witness  for  the  defendant  in  a  suit  for 
land  purchased  by  the  plaintiff  of  another,  that  the  witness  had  released  a  mortgage  which  he 
held  against  the  premises,  on  receiving  payment  thereof  from  the  plaintiff.  Thompson  v.  Chau- 
veau,  6  Miirt.  Lou.  R.  (N.  S.)  458.  A  grantor,  with  covenants  of  warranty,  is  a  good  witness  for 
his  grantee,  who  has  never  been  in  possession  of  the  premises  under  the  deed,  in  an  action  by 
the  grantee  te  recover  the  possession  of  the  lands  conveyed  ;  for  a  failure  in  the  suit  could  not 
subject  the  grantor  to  any  liability  to  the  grantee.  He  would  not  be  liable  on  his  covenant  of 
warranty,  even  if  it  appeared  that  he  had  no  title  when  he  conveyed,  his  Mability  attaching  only 
in  case  of  an  eviction  of  the  grantee  after  obtaining  possession.  But  if  the  grantee  had  gone 
into  possession  under  the  deed,  and  an  action  had  been  brought  against  him  by  a  third  person 
for  the  premises,  the  grantor  could  not  have  been  admitted  to  support  the  title  of  his  grantee. 
Jackson  ex  dem.  Montressor  v.  Rice,  3  Wend.  R.  180.    So  where  the  grantor  covenanted  that 
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he  had  good  right  to  sell  the  land,  and  to  -wairant  the  same  against  all  persons  elaiming  under 
him,  in  an  action  brought  by  the  grantee  against  one  who  does  not  daim  under  the  grantor,  he 
is  an  admissible  witness  for  the  grantee,  not  having  covenanted  to  warrant  the  land  against 
those  not  claiming  under  him.  Twambly  v.  Henley,  4  Mass.  R.  441 ;  Gratz's  Lessee  v. 
Kwalt,  2  Binn.  95  ;  Cain's  Lessee  v.  Kinderson,  Id.  108 ;  Henry's  Lessee  v.  Morgan,  Id.  500.  So 
with  warranty  against  himself  and  one  other.  Sweitzer's  Lessee  v.  Meese,  6  Binn.  500.  So 
wherever  the  grantor  is  not  bound  by  his  covenant,  or  is  released  by  the  party  in 
whose  favor  he  is  interested.  Bridge  v.  Eggleston,  14  Mass.  Eep.  245.  So  where  the 
grantor,  who  was  a,  mere  trustee,  released  and  conveyed  the  legal  estate  to  the  cestui  que 
trust,  he  was  held  competent  to  establish  the  title,  although  his  deed  contained  words  of  im- 
plied warranty.  Shield's  Lessee  v.  Buchanan,  2  Yeates,  219.  The  fatherwas  received  to  prove 
a  gift  by  him  to  his  son,  and  to  support  it  against  the  claim  of  his  (the  father's)  creditors.  Smith 
V.  Littlejohn,  2  M'Cord,  362.  A  widow,  who  had  executed  a  deed  with  her  husband,  is  a  com- 
petent witness  to  prove  that  the  deed  had  been  ante-dated ;  for,  if  ante-dated,  an  acknowledgment 
made  by  her  at  any  time  would  bar  her  right  to  dower ;  and  if  not  acknowledged,  her  signing 
was  no  bar,  so  that  neither  way  was  she  interested.  Jackson  ex  dem.  Griswold  v.  Bard,  4  John. 
R.  230.  A  widow  is  a  competent  witness  for  the  plaintiff  in  an  action  of  ejectment,  to  recover 
the  possession  of  land  claimed  by  the  plaintiff  under  her  husband,  though  she  be  entitled  to 
dower  in  the  premises.  The  verdict  could  not  be  given  in  evidence,  in  a  suit  brought  by  her 
for  the  recovery  of  her  dower.     Id. ;  Jackson  ex  dem.  Van  Dusen  v.  Van  Dusen,  5  John.  E. 

144 ;  Den  ex  dem.  Beatty  v. ' ■ — ,  TayL   9 ;  per  Brackenridge,  J.,   in  Sweitzer's  Lessee  v. 

Meese,  6  Binn.  505.  A  judgment  debtor,  whose  goods  had  been  seized  and  sold  on  execution, 
was  held  competent  in  trespass  against  a  third  person  who  claimed  and  took  away  the  goods 
to  testify  for  the  plaiBtiff,  he  not  standing  in  the  relation  of  a  vendor,  and  the  record  being,  no 
evidence  for  or  against  him.  Lothrop  v.  Muzzy,  5  Greenl.  450.  The  grantor  in  a  quit-claim 
deed  is  a  competent  witness  for  the  grantee  in  support  of  the  grantee's  title.  Jackson  ex  dem. 
Weidman  v.  Hubble,  1  Cowen  E.  613;  Jackson  ex  dem.  Howell  v.  Delancey,  4  Cow- 
en's  R.  427  ;  Cain's  Lessee  v.  Henderson,  2  Binn.  108 ;  Baillot's  Lessee  v.  Bowman,  2  Binn.  162, 
n.  a  ■  Johnston's  Lessee  v.  Eckart,  3  Yeates,  427  ;  Dorsey  v.  Jackman,  1  Serg.  &  Rawle, 
48.  And  in  trespass,  guare  cUmsum  fre^it,  a  grantor  with  warranty  is  competent  for 
his  grantee,  the  plaintifr,  to  prove  the  trespass,  though  the  defendant  justify  under  a  plea  of  right 
to  the  freehold.  Van  Nuys  v.  Terhune,  3  Johnson's  Cases,  82.  A  father  buUt  a.  grist  miU  and 
made  a  parol  gift  of  it  to  his  sons,  who  took  possession  and  occupied  under  the  gift.  They  brought 
an  action  against  the  owhers  of  a  miU  below  for  flowing  the  water  back  so  as  to  injure  their 
mill.  Held,  that  the  father  was  a  competent  witness  in  such  action  for  the  sons,  on  the  ground 
that  he  was  not  entitled  to  any  part  of  the  damages  recovered  in  this  action.  Held,  also,  that 
the  miller  who  attended  the  miU,  receiving  half  the  toUs  for  his  compensation,  was  a  competent 
witness  for  the  sous  for  the  same  reason.  Stiles  v.  Hooker,  7  Cowen's  R.  266.  To  the  latter 
point,  see  Sumner  v.  Tileston,  7  Pick.  R.  198.  In  assumpsit  for  work  and  labor,  a  witness  is 
competent  for  the  defendant  to  prove  that  he,  the  witness,  was  the  person  employed  by  the 
defendant  to  do  the  work,  and  not  the  plaintiff;  and  this,  though  the  witness's  (a  bankrupt) 
assignees  have  received  the  money  of  the  defendant ;  for  the  record  will  not  be  evidence  in 
an  action  to  recover  the  money  of  the  assignees.  Wilson  v.  Gallatly,  2  Carr.  &  Payne,  467. 
D.  having  purchased  land  of  R.  for  which  he  had  not  paid,  sold  part  of  the  land  to  W.,  from 
whom  he  took  two  mortgages  of  equal  date  for  parts  of  the  consideration,  intending  that 
one  of  the  mortgages  should  be  assigned  to  E.  to  secure  the  original  consideration  of  the  land, 
and  that  it  should  have  priority,  pursuant  to  an  arrangement  between  R.  and  D.  when  the  for- 
mer conveyed.  The  mortgages  were  registered  concurrently;  but  the  one  intended  for  R. 
was  first  assigned  to  him,  and  afterwards  the  other  was  assigned  to  S.  in  good  faith  for  full  value. 
Held,  that  in  a  suit  by  R.  against  S.  to  enforce  the  priority  of  the  mortgage  assigned  to  R.  B. 
was  a  competent  witness  for  hun.  Stafford  v.  Van  Rensselaer,  9  Cowen's  R.  316.  The  alleged 
assignee  of  the  plaintiff  of  a  preemption  warrant  in  Kentucky,  is  a  competent  witness  for  the 
plaintiff  to  prove  that  the  witness  never  was  entitled  to  the  land  in  controversy,  and  had  never 
made  an  assignment  of  the  survey  purportmg  to  have  been  made  by  him.  "Wikon  v.  Speed  3 
Cranch,  283.  One  of  two  lessees,  after  the  expiration  of  the  term,  is  a  competent  witness  for 
the  landlord  to  prove  that  the  witness  had  no  beneficial  interest  in  the  lease,  but  joined  in  its 
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execution  merely  as  a  surety  for  the  payment  of  the  rent  by  the  oo-lessee,  who  took  possession 
under  the  lease  and  occupied  during  the  term,  and  that  the  witness  had  never  occupied  the  prem- 
ises. Jones  V.  Clark,  20  John.  E.  51.  Held  in  assumpsit  for  use  and  occupation  by  the  land- 
lord against  the  real  tenant,  who  held  over  under  an  agreement  to  continue  at  the  same  rent  for 
which  the  witness  was  surety.  A  tenant  who  has  fully  executed  the  trust,  and  re-conveyed  the 
estate  to  the  cestui  que  trust,  is  a  competent  witness  to  prove  the  loss  of  the  trust  deed,  in  an  ac- 
tion brought  by  the  cestv/i  que  trust,  against  a  third  person.  Bayard's  Lessee  v.  Ryerson,  C.  C.  U. 
S.  N.  J.  April,  1820,  MS.  TS.  B.— ^In  New  York  and  some  other  states,  this  question  cannot 
arise ;  for  a  party  may  prove  the  loss  of  his  own  paper ;  o  fortiori,  a  third  person,  though  inter- 
ested. An  executor  who  has  accepted  the  trust  and  acted  under  the  will,  but  derives  no  benefi- 
cial interest  under  it,  is  a  competent  witness  to  establish  it.  Comstock  v.  Hadlye  Ecclesiastical 
Society,  8  Conn.  R.  254. 

Where  the  plaintiff  intrusted  the  defendant  with  a  sum  of  money  which  he  promised  to  ac- 
count for  'and  pay  over  to  the  plaintiff's  daughter,  but  which  he  neglected  to  do,  it  was  held  that 
the  husband  of  the  daughter  was  competent  to  testify  for  the  plaintiff,  in  an  action  to  recover 
the  money.  Jackson  v.  Mayo,  11  Mass.  Rep.  14'7.  Where  A.  and  B.  signed  a  joint  note  to  C. 
for  goods  sold  to  A.,  who  brought  an  action  against  C.  for  an  alleged  deficiency  in  the  goods,  B_ 
was  held  competent  to  prove  that  he  signed  the  note  as  surety  only,  and  not  as  partnel- ;  for,  the 
note  not  being  in  question,  he  had  no  interest  in  the  event  of  the  suit.  Hopkins  v.  Smith,  11 
John.  Eep.  161.  A  joint  maker  of  a  promissory  note,  who  signed  as  surety  merely,  is  a  com- 
petent witness  for  the  other  joint  maker,  in  an  action  against  him  by  the  payee ;  for  being  a 
surety,  he  cannot  be  compelled  to  contribute,  if  the  plaintiff  should  recover ;  and  the  verdict 
could  not  be  used  in  evidence  in  an  action  against  him.  Fox  v.  Whitney,  16  Mass.  Rep.  118. 
Where  a  note  or  bill  is  specially  indorsed,  to  be  at  the  risk  of  the  indorsee,  the  indorser,  not 
being  responsible  on  his  indorsement,  is  an  admissible  witness  for  the  indorsee ;  as  where  he  in- 
dorsed it  thus :  "J.  H,,  agent"  (Mott  V.  Hicks,  1  Cowen's  Eep.  513);  or  thus:  "For  value  re- 
ceived, I  order  the  contents  of  this  note  to  be  paid  to  M.  R.,  at  his  own  risk"  (Rice  v.  Stearns,  3 
Mass.  Eep.  226);  or  thus:  "Pay  J.  B.  or  order,  without  recourse  to  us."  Barker  v.  Prentiss, 
6  Mass.  Rep.  430.  Where  a  note  was  made  to  J.  H.  or  order,  who  indorsed  it  thus,  "J.  H., 
agent,"  though  nothing  appeared  to  show  that  he  was  in  fact  agent,  it  was  held  that  he  was  not 
liable  as  indorser ;  that  it  was  a  special  indorsement,  and  equivalent  to  declaring  that  the  note 
should  be  at  the  risk  of  the  indorsee ;  and  therefore  he  was  a  competent  witness  for  his  indorsee, 
in  an  action  by  him  against  the  maker.  And  one  W.  H.  having  agreed  with  M.  (the  indorsee) 
that  if  he  would  indorse  the  note  to  R.,  he  (W.  H.),  on  receiving  certain  glass  of  the  makers, 
would  deliver  the  same  to  M.  to  hold  as  an  indemnity  for  his  indorsement,  and  M.  having  in- 
dorsed the  note  accordingly ;  in  a  suit  by  M.  against  W.  H.  upon  the  guaranty,  it  was  held  that 
J.  H.  not  being  liable  as  indorser,  was  a  competent  witness  for  M. ;  but  if  he  had  beeu,  liable  as 
indorser,  he  would  not  have  beeu  competent  in  either  case ;  for,  in  the  first  case,  if  his  indorsee 
should  faU  in  his  suit  against  the  makers,  he  would  be  liable  on  his  indorsement ;  and  in  the 
latter,  he  would  not  be  indifferent  between  M.  &  W.  H.  on  the  ground  that  W.  H.  was  a  surety, 
and  entitled  to  stand  in  the  place  of  M.,  on  paying  the  debt,  and  he  would  thus  be  liable  to  one 
of  them,  at  all  events ;  for  W.  H.  would  only  be  hable  upon  the  condition  of  receiving  the  glass, 
as  a  fund  for  the  payment  of  the  note,  which  would  bar  a  recovery  by  liim  against  J.  H.  He, 
the  witness,  therefore,  could  not  be  liable  to  W.  H.,  in  any  event;  but  his  liability  to  M.,  in  case 
M.  should  faU,  in  his  recovery  against  W.  H.,  would  be  direct  and  certain.  Mott  v.  Hicks,  1 
Cowen's  Eep.  513.  In  an  action  against  tlie  owners  of  a  vessel  for  unskillful  stowage  of  a  cargo 
by  the  mariners,  the  master  and  mariners  are  competent  witnesses  for  the  owners.  The  master 
was  released  by  the  owners.  But  the  mariners  were  not.  Arnold  v.  Anderson,  2  Yeates,  93. 
The  master  of  a  vessel,  by  whom  stores  had  been  purchased,  and  against  whom  an  action  waa 
depending  for  the  price,  was  held  to  be  a  competent  witness  to  prove  the  sale  and  dehvery,  in  an 
action  against  the  owner  of  the  vessel.  M'Indoe  v.  Lunt,  1  Browne,  85.  In  an  action  on  a 
policy  of  insurance,  the  master  of  the  ship  owning  part  of  the  cargo,  which  was  insured  by  other 
underwriters,  who  refused  to  pay  until  the  determination  of  this  suit,  was  sworn  on  his  voir 
dire,  and  declaring  himself  disinterested,  was  admitted  as  a  witness.  Wallace  v.  Child,  1  Dall.  7. 
Where  the  defendant  had  claimed  and  received  a  sum  of  money  from  the  owner  of  a  vessel  as 
having  been  shipped  in  the  vessel  of  which  the  plaintiEf  was  master,  which  sum  the  plaintiff  sub- 
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aequently  reimbursed  the  owner,  and  brought  his  action  against  the  defendant,  on  the  ground 
that  the  money  had  never  been  shipped  in  the  vessel,  nor  received  by  the  plaintiff;  it  was  held, 
that  the  owner  was  a  competent  witness  for  the  plaintiff;  for  although  the  owner  of  a  vessel  is 
liable  in  the  first  instance  for  the  default  of  the  master,  yet  having  paid  the  money  claimed  by 
the  defendant,  he  was  no  longer  liable  to  him;  and  the  master,  having  voluntarily  reimbursed  the 
money  to  the  owner,  had  no  claim  upon  him.    He  must  be  considered  as  having  acted  as  the 
agent  of  the  master,  who,  by  the  payment  of  the  money,  had  recognized  his  acta,  and  discharged 
him  from  aU  responsibility  and  from  aU  interest,  either  as  a  party  or  witness.     Cortes  v.  BiffingSj 
1  John.  Cas.  270.     Action  against  the  defendant  as  an  underwriter  on  a  valued  policy  of  Lasur- 
ance,  effected  on  goods  shipped  on  board  a  vessel  which  was  captured  on  her  passage.   To  prove 
the  loss  and  the  other  facts,  the  plaintiff  offered  the  deposition  of  one  of  the  joint  owners  of  the 
vessel,  which  was  objected  to  by  the  defendant  on  two  grounds:  first,  that  this  being  a  valued 
policy,  it  was  to  be  presumed  that  the  freight  was  included  in  the  insurance,  and,  therefore,  the 
witness  was  interested ;  second,  that  he  was  mterested  to  fix  the  loss  on  the  underwriters,  in 
order  to  get  rid  of  the  obligation  imposed  on  him  by  the  biU  of  lading,  to  deliver  the  goods  at 
the  port.     By  the  court:  There  is  nothing  in  the  first  objection,  because,  whether  the  freight  was 
covered  by  the  poUcy  or  not,  the  witness  has  no  interest  in  the  recovery  of  the  plaintiff  or  his 
failure,  since,  if  he  has  insured  the  freight,  his  right  to  recover  cannot  be  affected.     As  to  the 
second,  should  the  plaintiff  sue  the  owners  on  the  bill  of  lading,  the  verdict  would  not  be  evi- 
dence in  favor  of  the  owners.     Euan  v.  Gardner,  1  "Wash.  C.  C.  Rep.  145.     So  the  captain  is 
competent  for  the  same  purpose.     Hicks  v.  Fitzsimmons,  1  "Wash.  C.  C.   R.  219.     "W'here  an 
agent  effected  a  policy  of  insurance  for  the  plaintiff  in  his  own  name,  on  goods  shipped  on  board 
a  vessel  which  was  captured  on  her  passage,  and  being  examined  on  the  voir  dire,  said  he  had 
no  interest  in  the  event  of  the  cause,  he  was  received  to  testify.    Euan  v.  Gardner,  1  Wash. 
C.  C.  R.  145.    Where  a  broker  lent  money  and  took  a  check  for  his  principal,  including  his  com- 
missions in  the  check,  he  was  held  a  competent  witness  for  the  principal  in  an  action  on  the 
checlc.     The  recovery  or  failure  of  the  plaintiff  would  not  affect  the  claim  of  the  broker  on  him 
for  the  commissions.     Mauran  v.  Lamb,  1  Oowen'a  R.  lli.     The  authorized  agent  of  the  plain- 
tiffs contracted  with  the  defendant,  but  without  disclosing  the  names  of  his  principals,  for  a 
quantity  of  goods  for  the  plaintiffs;  who  brought  this  action  against  the  defendants  for  the  non- 
delivery of  the  goods.     Held,  that  the  agent  had  no  interest,  tlie  plaintiffs  (his  principals)  having 
affirmed  the  contract ;  and  he  was  therefore  admitted  to  testify  for  the  plamtiffs.    Sewall  v.  Fitch, 
S  Co  wen's  Eep.  215. 

A  consignee  of  goods,  refusing  to  receive  them  on  his  own  account,  and  afterwards  selling  them 
as  agent  for  the  coDsignors,  is  a  competent  witness  for  the  consignors,  in  an  action  by  them 
against  the  purchasers  for  the  price  of  the  goods  sold,  although  he  have  indorsed  the  bill  of  lad- 
ing blank ;  especially  if  the  plaintiffs,  ia  their  declaration,  should  admit  him  to  be  agent  in  the 
sale  of  the  goods ;  for,  in  that  case,  they  could  not  afterwards  have  recourse  to  him  as  the  pur- 
chaser. Brown  v.  Babcock,  3  Mass.  Eeports,  29.  Goods  were  consigned  to  W.,  an  auctioneer, 
to  sell.  He  sold  the  goods  to  the  defendant,  and  committed  them  to  the  care  of  the  plaintiff, 
to  be  delivered  to  the  defendant  on  his  performing  certain  conditions.  The  defendant,  by 
artifice  and  without  performing  the  conditions,  obtained  the  possession.  Held,  that  the  auction- 
eer might  be  a  witness  for  the  plaintiff  in  an  action  for  the  goods.  It  was  admitted  by  the 
court  that  the  auctioneer  was  liable  to  the  owner  of  the  goods;  but  they  said  that  the 
plaintiff  and  defendant  were  equally  liable  to  the  auctioneer ;  the  former  for  having  parted  with 
the  goods  contrary  to  his  iastructions,  and  the  latter  because  the  auctioneer  had  still  the  right  of 
property,  the  property  not  having  been  changed  by  the  fraudulent  possession  of  the  defendants ; 
and  the  auctioneer  was  wholly  unconcerned  in  any  suit  between  the  present  parties.  Harris  v. 
Smith,  3  Serg.  &  Rawle,  20.  In  New  York,  an  attorney  who  appears  for  a  party  in  a  justice's 
court,  is  a  competent  witness  to  prove  his  authority,  if  by  parol ;  and  to  prove  its  execution,  if  in 
writing.  Caniff  v.  Myers,  15  John.  R.  246 ;  G^ul  v.  Groat,  1  Cowen's  R.  113  ;  Tullock  v.  Cun- 
ningham, Id.  256.  An  attorney  who  indorsed  an  original  writ,  according  to  the  practice  in 
Massachusetts,  though  liable  for'  costs,  is  a  competent  witness  for  the  original  plaintifi;  in  the 
trial  of  the  action  on  a  writ  of  review ;  for  the  liabiUty  of  the  indorser  of  the  original  writ  carmot 
be  affected  by  any  judgment  on  a  writ  of  review  which  he  did  not  indorse.  Ely  v.  Forward, 
7  Mass.  Rep.  25,    So,  where  there  are  cross  actions,  the  indorser  of  the  writ  in  one  action 
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may  be  a  witness  for  the  party  for  whom  he  indorsed  when  defendant  in  the  cross  suit.  Id. 
S.  and  T.  being  connected  as  partners  in  a  contract,  T.  sold  out  his  interest  in  the  contract  to  S. 
and  subsequently  acted  as  the  agent  of  S.,  receiving  an  allowance  of  two  dollars  a  day  for  his 
services.  It  was  held,  in  an  action  in  which  S,  was  plaintiff,  growing  out  of  this  contract,  that  T. 
was  a  competent  witness  lor  S.,  having  parted  with  all  his  interest  in  the  contract.  Smith  v. 
Allen,  18  John.  E.  245 ;  Clarkson  v.  Carter,  3  Cowen's  E.  84.  A  partner  is  a  competent  witness 
for  his  copartner,  in  an  action  to  recover  a  penalty  for  the  violation  of  a  penal  statute ;  thus,  the 
society  of  Shakers,  although  they  are  partners  in  interest  as  to  their  concerns  as  a  religious  com- 
munity, yet  that  copartnership  cannot  extend  to  such  a  case,  and  therefore  any  member  would  be 
admissible  to  testify  for  another  in  a  penal  action.  Wells  v.  Lane,  8  John.  E.  462.  So  a  stock- 
holder in  a  bank,  who  has  assigned  his  stock,  is  a  competent  witness  for  the  bank,  although  a 
provision  in  the  charter,  requiring  a  transfer  to  be  recorded  in  the  books  of  the  bank,  and  all  debts 
due  fi-om  the  vendor  to  the  bank  to  be  paid,  before  such  transfer  shall  be  valid,  has  not  been 
complied  with.  This  provision  being  intended  solely  for  the  benefit  of  the  bank,  the  sale  is  valid 
as  between  the  vendor  and  vendee.  Utica  Bank  v.  Smalley,  2  Cowen's  R.  tVO;  TJtica  Ins.  Co. 
V.  Caldwell,  3  "Wend.  E.  296,  S.  P.  In  an  action  of  assumpsit,  grounded  not  on  a  promise  to  the 
plaintiff's  partner,  nor  to  any  implied  promise  resulting  from  the  copartnership,  but  upon  the 
express  promise  of  the  defendant  to  the  plaintiff,  the  partner  is  a  competent  witness.  Thus, 
where  A.  and  B.  were  jointly  interested  in  an  adventure  on  board  a  ship,  which  adventure  was 
consigned  to  the  master  for  sales  and  returns,  B.  not  being  known  to  the  master  as  a  partner  at 
the  time  of  the  shipment ;  and  after  the  ship's  departare,  A.  and  B.  had  agreed  to  sever  their 
interest  in  the  adventure,  and  A.  had  given  a  written  direction  to  the  master  to  account  with  B. 
for  a  moiety,  and  upon  the  ship's  return,  B.  showed  the  written  direction  to  the  master  and  de- 
manded payment  of  him,  who  promised  B.  to  pay  him  a  moiety  of  the  proceeds,  if  it  belonged  to 
him;  in  an  action  of  assumpsit  by  B.  against  the  master  for  the  moiety,  founded  on  this  express 
promise,  it  was  held  that  A.  was  a  competent  witness  for  B.  to  prove  the  partnership,  and  their 
agreement  to  sever  their  interest,  and  also  the  master's  confession  of  the  amount  of  the  profits  of 
the  adventure.  Austin  v.  Walsh,  2  Mass.  E.  401.  Where  a  part  owner  of  goods,  which  were 
attached  as  the  property  of  a  third  person,  sold  his  share  to  the  other  part  owner  while  they  were 
under  attachment,  who  brought  an  action  against  the  attaohuig  officer  for  the  goods,  it  was  held 
that  the  former  was  a  competent  witness  for  the  plaintiff  to  prove  his  title  in  the  property.  Smith 
V.  Dennie,  6  Pick.  R.  262.  A  dormant  partner  who,  before  the  commencement  of  the  suit,  has 
sold  to  his  copartner  aH  his  interest  in  the  subject  matter  of  the  suit,  is  a  competent  witness  for 
the  copartner.  Thus,  where  A.  sold  to  C.  a  quantity  of  flour,  of  which  sale  a  memorandum  was 
made,  and  the  purchaser  afterwards  refused  to  pay  for  the  flom-  and  take  it  away,  on  which  A. 
sold  it  to  another  at  a  less  price,  and  brought  his  action  for  the  difference ;  B.,  who,  at  the  time 
of  the  sale,  was  jointly  interested  with  the  plaintiff  in  the  flour,  but  sold  his  interest  in  it  to  the 
plaintiff  before  the  commencement  of  the  suit,  was  held  admissible  for  the  plaintiff  Clarkson  v 
Carter,  3  Cowen's  R.  84.  Where  an  attorney  had  collected  a  debt,  in  a,  suit  against  him  by  hia 
client  for  the  money,  the  debtor  was  admitted  to  prove  payment  to  the  attorney.  Gifford  v. 
Coffin,  5  Pick.  R.  441.  So,  in  an  action  by  a  surety  against  the  co-surety  for  contribution,  it  was 
held  that  the  principal  debtor  had  no  concern  in  the  controversies  of  the  sureties  between  them- 
selves, and  was  therefore  competent  to  prove  a  settlement  between  them  as  to  the  debt  of  the 
principal.  Leavenworth  v.  Pope,  6  Pick.  E.  419.  In  an  action  by  the  assignees  of  B.,  a  dis- 
charged bankrupt,  to  recover  a  debt  due  B.,  it  appeared  that  A.,  who  was  offered  by  tlie  assignees 
as  a  witness,  had  proved  a  debt  due  him  under  the  commission  against  B. ;  that  A.  had  subse- 
quently been  discharged  under  a  commission  of  bankruptcy,  and  that  his  estate  would  not  pay 
more  than  twenty-flve  per  cent,  on  the  amount  of  his  debts.  Held,  that  his  interest  depending 
on  thei'e  remaining  a  surplus  of  his  estate  after  the  payment  of  his  debts,  was  too  remote  and 
contingent  to  affect  his  competency.  Phoenix  v.  The  Assignees  of  Ingraham,  5  John.  R.  412. 
But  it  would  have  been  otherwise,  if  his  estate  had  not  been  assigned  and  he  discharged ;  for  in 
that  case  he  would  have  had  a  direct  interest  to  increase  the  fund  for  the  payment  of  B.'s  debts. 
Id.  A  creditor  of  a  bankrupt  is  a  competent  witness  to  prove  his  debt  in  an  action  between 
third  persons,  in  the  event  of  which  he  is  not  interested  ;  as  where,  in  a  real  action,  the  tenant 
claimed  under  a  sale  by  the  assignee  of  a  bankrupt,  the  creditor  on  whose  debt  the  couimissiou 
of  bankruptcy  was  awarded,  was  held  to  be  a  competent  witness  to  prove  his  debt,  in  order  to 
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support  the  commissioii.  Farrington  v.  Farrington,  4  Mass.  R.  ast.  A  creditor  in  a  domestic 
attachment,  wherein  the  creditors  have  sold  and  conveyed  lands  to  another  creditor  under  the 
attachment,  and  subscribed  a  receipt  for  the  consideration  money,  may  be  a  witness  in  ejectment 
by  the  other  creditors  to  show  that  a  former  sale  of  the  same  lands  by  the  debtor  was  fraudulent. 
Erb  T.  Underwood,  3  Yeafces,  172.  Held,  though  the  witness  declared,  that  Ms  receiving  of  the 
rttoney  due  to  him  depended  on  the  success  of  the  ejectment  suit.  Qnere.  In  ejectment,  one 
who  held  an  unsatisfied  judgment  against  the  plaintiff's  intestai  e,  and  had  taken  out  a  scire  facias 
which  had  been  served  on  the-tenants  of  the  land  in  dispute,  was  held  to  be  a  competent  witness 
for  the  plaintiff,  it  appearing  that  the  personal  property  was  much  more  than  sufficient  to  pay 
the  debt,  and  there  being  no  proof  how  the  estate  had  been  administered.  Bat  if  it  had  clearly 
appeared  that  the  payment  of  his  debt  depended  on  the  plaintiff's  recovery,  as  that  there  was  no 
other  property  except  the  land  in  dispute  for  the  payment  of  his  debt,  it  seems  he  would  have 
been  Incompetent     Youst  v.  Martin,  3  Serg.  &  Rawle,  423. 

In  an  action  qui  taw,,  brought  to  recover  the  excess  of  interest  above  the  legal  rate,  the  bor- 
rower, having  returned  the  loan,  and  the  agreement  having  been  canceled,  is  admissible  for  the 
plaintiff  to  prove  the  usury.  Pettingall  v.  Brown,  1  Cain.  R.  168.  And  see  Commonwealth  v. 
Frost,  5  Mass.  R.  53.  In  Pennsylvania,  it  has  been  held  that  a  witness,  who  is  liable  to  an 
action  by  the  party  for  whom  he  is  called,  in  case  he  should  not  recover,  but  who  is  protected 
from  such  action  by  the  Statute  of  Limitations,  is  competent.  Ludlow  v.  Union  Ins.  Co.,  2  Serg. 
&  Rawle,  119.  It  was  objected  in  this  case,  that  the  Statute  of  Limitations  was  not  an  extin- 
guishment of  the  cause  of  action  against  the  witness,  and  he  consequently  remained  liable  and 
interested.  But,  per  Tilghman,  C.  J. :  "  True,  it  is  not  an  extinguishment,  but  it  puts  it  in  wit- 
ness's power  to  defeat  it,  and  that  is  sufficient  to  take  off  his  interest.  If  a  witness  is  interested, 
and  the  party  who  produces  him  offers  a  release,  which  the  witness  refuses  to  accept,  his  inter- 
est is  no  longer  an  objection,  because  it  is  owing  to  himself  that  he  remains  interested.  On  the 
same  principle,  he  ought  not  to  be  rendered  incompetent  by  liability  to  an  action  which  he  has 
the  means  of  defeating ;  there  is  no  reason  to  suppose  that  his  testimony  will  be  influenced  by 
the  fear  of  such  an  action."  F.  S.  conveyed  all  his  real  estate  to  the  plaintiffs,  and  afterwards 
made  his  will,  in  which  he  bequeathed  a  legacy  to  M.  S.,  payable  out  of  his  real  estate  by  the 
plaintiff.  This  action  was  brought  by  the  grantees,  to  obtain  possession  of  the  lands  which  were 
in  the  possession  of  the  defendant,  who,  on  the  trial,  offered  M.  S.  to  prove  the  conveyance  to 
the  plaintiff  fraudulent,  and  to  have  been  unfairly  obtained.  Held,  that  she  was  competent,  as 
on  examination  of  the  will,  it  appeared  evidently  to  have  been  predicated  on  the  supposition 
that  the  deeds  were  valid,  and  that  the  legacy  to  the  witness  could  amount  to  no  more  than  a 
recommendation,  which  was  not  binding  on  the  plaintiff.  Shultz's  Lessee  v.  Hahn,  4  Yeates, 
299.  Note. — The  objection  was  that  the  witness  was  interested  in  setting  aside  the  deed,  so  as 
to  let  in  her  legacy  upon  the  land. 

See  also  the  following  cases :  Porter  v.  M'Clure,  1  Hayw.  360 ;  Jacobson  v.  Fountain,  2  John. 
R.  IIO ;  and  Bridge  v.  M'Lane,  2  Mass.  R.  520. 

That  to  disqualify  the  witness,  the  verdict  must  be  directly  evidence  against  him,  and  not  in- 
directly through  another,  see  Clark  v.  Lucas,  1  Carr.  &  Payne,  156,  and  per  Best,  C.  J.,  in 
Radburn  v.  Morris,  1  Mo.  k  Payne,  653,  654. 

On  this  general  principle  it  is  that  a  grantor  or  vendor  who  has  conveyed  or  sold  with  express 
or  implied  warranty,  is  not  competent  for  his  grantee  or  vendor  to  support  the  title.  Jackson 
ex  dem.  Caldwell  v.  Hallanbeck,  2  John.  R.  394;  Swift  v.  Dean,  6  Id.  523;  Moon  v.  Campbell, 
1  Munf.  600 ;  Abby  v.  Goodrich,  3  Day,  433  ;  Heermance  v.  Vemoy,  6  John.  R.  5. 

A  witness  who  is  competent  to  answer  any  question,  ought  not  to  be  rejected  generally.  Per 
Ashurst  &  BuUer,  J's,  in  Bent  v.  Baker,  3  T.  R.  35,  36.  Thus  a  witness  who  is  interested  to 
diminish  certain  items  of  the  plaintiff's  demand,  but  which  are  admitted  by  the  defendant,  is  a 
competent  witness  for  the  defendant,  to  disprove  other  items  of  the  plaintiff's  account.  Smith 
V.  Carrington,  4  Crancli,  62. 

In  New  York,  however,  an  interest  in  any  one  item  of  the  claim  in  controversy  disqualifies 
the  witness  totally.     Thus,  in  an  action  of  trespass  for  taking  several  articles  of  personal  prop- 
erty, it  was  held  that  a  witness  who  was  interested  in  one  of  the  articles  for  which  the  action  ■ 
was  brought,  could  not  be  admitted  to  testify  as  to  any  other  in  which  he  was  not  interested ; 
for  having  an  interest  in  the  event,  however  small,  he  was  whoUy  incompetent.    Gage  v  Stew- 
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art,  4  John.  E.  293.  But  see  'Williams  v.  Mathews,  3  Cowen's  E.  252,  and  Earretto  v.  Snow- 
den,  5  "Wend.  181. 

In  M'Teaugh  v.  Goods  (1  Dall,  62),  which  was  an  infonnation  filed  against  certain  goods,  one 
Scull  was  called  as  a  witness  for  the  infonnaut.  On  being  examined  on  his  voir  dire,  he  stated 
that  he  assisted  in  making  a  seizure  of  the  goods;  and  in  case  they  were  condemned,  hut  not 
otherwise,  he  expected  some  compensation  from  M'Veaugh's  generosity,  though  he  had  recelTeS 
no  certain  promise  of  that  kind.  By  the  court :  "  It  nearly  concerns  the  administration  of  justice 
that  witnesses  shouldhe  free  from  every  kind  of  bias.  It  is  true  that  Smll  has  no  positive  promise 
of  reward ;  but  we  think  the  expectation  which  he  acknowledges,  in  case  the  goods  shall  be 
condemned,  must  create  such  an  influence  in  his  mind  as  renders  it  improper  for  him  to  give 
testimony  on  this  occasion."  So  in  Innis  v.  Miller  (2  Dall.  50),  which  was  an  action  of  replevin, 
the  witness,  on  his  toir  dire,  said  that  he  was  a  creditor  of  the  defendant ;  that  he  expected,  if 
the  defendant  recovered,  to  be  paid,  at  least  a  part  of  his  debt;  and  that  he  did  not  know  that 
the  defendant  had  any  other  property  than  what  was  involved  in  the  replevin  to  satisfy  him ; 
but,  on  the  contrary,  he  believed  that  his  payment  depended  on  the  defendant's  recovery.  And 
he  was  rejected  by  the  court  for  the  same  reasons  as  stated  in  M'Veaugh  v.  Goods. 

In  a  subsequent  case,  however,  iu  the  same  state,  it  was  held,  that  the  attorney  of  the  party, 
who  expected  a  larger  fee  in  case  of  a  recovery,  was  competent  for  his  client.  Miles  v.  O'Hara, 
1  Serg.  &  Eawle,  32.  And  see  Griswold  v.  Sedgwick,  1  "Wend.  R.  126.  And  in  Boulden  v. 
Hebel  (17  Serg.  &  Rawle,  312),  it  was  held  that  the  attorney  was  competent,  though  he  had  con- 
tracted with  the  party  calling  him  for  a  certain  sunj  in  case  of  recovery,  it  npt  appearing  that  the 
contract  was  under  seal,  or  capable  of  being  enforced.  In  an  action  against  the  defendant  in  an 
execution,  by  a  third  person,  who  being  a  creditor  of  the  plaintiff  in  the  execution,  caused  it  to 
be  returned  satisfied  by  an  arrangement  around,  in  consideration  of  the  assumpsit  of  the  defend- 
ant to  pay  him  the  amount,  the  sheriff  is  a  competent. witness  for  tlie  plaintiEf.-  Caldwells  v. 
Harlan,  3  Monroe,  349,  350.  It  was  said  he  could  not  be  affected  by  the  record,  or  anything 
done  in  this  suit. 

In  an  action  against  a  sheriff  for  not  assigning  a  bail  bond  taken  on  mesne  process,  to  an  exe- 
cution creditor,  the  debtor  being  the  principal  in  the  bond,  is  a  competent  witness  for  the  defend- 
ant.    Newall  V.  Hoadley,  8  Conn.  R.  381. 

And  see  Broussard  v.  Duhamel,  3  Mart.  Lou.  R.  (N.  S.)  11 ;  and  Flanagan  v.  Drake,  2  Fox  & 
Smith,  200,  205,  206.  In  the  Supreme  Court  of  the  state  of  New  York,  this  rule  has  been 
adopted  to  the  full  extent  laid  down  in  the  text.  In  the  ease  of  Tan  Nuys  v.  Terhune  (3  John. 
Cas.  82),  the  court  held  the  following  language :  "  The  rule  by  which  a  witness  is  excluded  on 
the  ground  of  interest  seems  to  have  fluctuated  at  different  periods;  but  on  a  careful  examina- 
tion of  aU  the  authorities,  ancient  and  modern,  the  general  rule  will  be  found  to  be,  that  if  a  wit- 
ness will  not  gain  or  lose  by  the  event  of  the  cause,  or  if  the  verdict  cannot  be  given  in  evidence 
for  or  against  him  in  another  suit,  the  objection  goes  to  his  credit  only,  and  not  to  his  compe- 
tency. Generally,  therefore,  an  interest  in  the  question  alone  will  not  disqualify  the  witness, 
but  the  objection  goes  to  his  credit  only.''  And  iu  Stewart  v.  Kip  (5  John.  R.  256):  "The  gen- 
eral rule  has  been  repeatedly  recognized  by  this  court,  that  an  interest  in  the  question  is  not  an 
objection  to  the  competency  of  a  witness,  but  goes  to  his  credit ;  and  the  test  to  decide  whether 
he  may  testify,  is  whether  the  verdict  can  be  given  in  evidence  in  another  suit  to  be  brought  against 
the  witness.'^  And  see  Lewis  v.  Manly,  2Yeate3,  'JOO,  and  Fernesler  v.  Carliu,  3  Serg.  &  Rawle,  130. 

Where  an  action  was  brought  against  the  master  of  a  vessel,  for  negligently  running  foul  of 
and  injuring  the  plaintiff's  vessel,  the  owner  was  admitted  as  a  competent  witness  for  the  de- 
fendant. Case  V.  Reeve,  14  John.  R.  19.  And  in  an  action  or  reconvention  by  one  owner 
against  the  master  for  negligence,  any  of  the  other  owners  are  competent  witnesses  for  the  one 
who  claims  damages.  Jordan  v.  White,  4  Mart.  Lou.  R.  (N.  S.)  335,  337,  338.  And  in  an  action 
for  the  infringement  of  the  plaintiff's  patent  for  a  machine,  the  question  was  whether  the  patent 
was  valid ;  a  witness  who  had  used  the  same  machine,  and  so  was  liable  to  an  action  for  an  in- 
fringement of  the  same  patent,  was  offered  on  the  part  of  the  defendant,  and  was  held  to  be  com- 
petent. ^ Story,  J.,  says:  "It  is  perfectly  clear,  that  a  person  having,  an  interest  only  in  the  ques- 
tion, and  not  in  the  event  of  the  suit,  is  a  competent  witness ;  and,  in  general,  the  liability  of  a 
witness  to  a  like  action,  or  his  standing  in  the  same  predicament  with  the  party  sued,  if  the  ver- 
dict cannot  be  given  in  evidence  for  or  against  hhn,  is  an  interest  in  the  question,  and  does  not 
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exdude  him."  Evans  v.  Eaton,  1  Wheat.  356.  And  see  the  report  of  the  trial  of  this  cause  in 
1  Peters'  C.  0.  K.  222.  So  where  the  defendant  oifered  a  witness  to  prove  the  nature  and  cha- 
racter of  the  machine  for  which  the  plaintiff  claimed  a  patent,  with  a  view  of  showing  that  the 
machine  had  been  in  use  before  the  plaintiff's  alleged  discovery,  and  consequently  to  invalidate 
the  plaintiff's  patent,  and  it  appeared  that  an  action  in  favor  of  the  plaintiff  against  the  witness 
for  using  the  same  machine  was  then  pending,  it  was  held  that  he  had  an  interest  only  in  the 
question,  and  therefore  was  competent  Evans  v.  Hettick,  7  Wheat.  453.  And  where  a  vessel 
was  libeled  for  seamen's  wages,  and  the  defence  was  that  certain  property  shipped  on  board  the 
vessel  had  begn  embezzled,  for  which  the  respondents  claimed  a  right  in  the  master  to  retain  the 
wages  of  the  crew  by  way  of  indemnity  for  the  embezzlement,  some  of  the  crew  were  introduced 
as  witnesses  for  the  hbelants,  and  were  held  to  be  competent.  Spurr  v.  Pearson,  1  Mason,  104. 
So  where  the  defence  was  that  tlie  wages  of  the  complainant  were  withheld  as  a  penalty  for  not 
rendering  himself  on  boajd  at  the  hour  set  down  in  the  articles,  another  seaman,  who  also  had  a 
controversy  with  the  owners  for  the  same  offence,  was  held  to  be  a  competent  witness  for  the 
complainant    Thompson  v.  The  Philadelphia,  1  Adm.  Decis.  210,  211. 

In  a  suit  in  the  admiralty  for  wages,  the  master  was  held  a  competent  witness  for  the  owners, 
though  the  manners  had  their  election  to  proceed  against  him  or  the  owners.  Lady  Ann,  War- 
dell,  1  Edw.  Adm.  R.  235.  And  in  replevin  against  one  of  two  brokers,  partners,  who  took  the 
goods,  the  partner  not  sued  was  held  competent  for  the  defendant  Duncan  v.  Meikleham,  3 
Carr.  &  Payne,  1'72.  And  in  case  for  a  Kbel  against  a  member  of  a  society  whosS  members  had 
mutually  agreed  to  contribute  to  all  law  expenses,  though  the  libel  was  published  in  the  course 
of  the  business  of  the  society.  Lord  Tenterden  strongly  inclined  to  receive  another  member  as  a 
witness  for  the  defendant.  Humphreys  v.  Miller,  4  Carr.  &  Payne,  1.  So  where  process  was 
issufed  against  three  joint  trespassers  and  two  only  served,  the  other  trespasser  never  Saving  ap- 
peared or  pleaded,  he  was  held  to  be  an  admissible  witness  for  the  defendants ;  and  the  court 
say  that  "  the  incompetency  of  a  witness  on  the  ground  of  interest  must  be  confined  to  a  legal, 
fixed  interest  in  the  event  of  the  suit"  Stoekham  v.  Jones,  10  John.  E.  21.  So  if,  after  service 
of  process,  the  plaintiff  proceeds  to  issue  and  trial  against  some  without  ruling  the  others  to 
plead,  the  latter  may  be  witnesses  for  the  former.  Wakely  v.  Hart,  6  Binn.  316.  But  quere  in 
those  states  where  the  rule  is  to  exclude  parties,  unless  indeed  there  be  no  evidence  against  those 
who  do  not  plead. 

In  trespass,  the  father  of  the  defendant  (an  infant),  by  whose  order  the  trespass  was  committed, 
is  a  competent  witness  for  the  defendant ;  for  the  son  can  have  no  suit  over  against  him  as  a  co- 
trespasser,  nor  for  obeying  his  illegal  order.  Alderman  v.  TiiTel,  8  John.  R.  418 ;  Hasbrouck 
V.  Lown,  Id.  317,  S.  P.  And  the  rule  is  general  that  one  Co- trespasser,  or  indeed  any  joint 
wrongdoer  not  sued,  is  a  good  witness  for  another.  Curtis  v.  Graham,  12  Mart.  Lou.  R.  289 ; 
Harang  v.  Dauphin,  4  Id.  27  ;  Duncan  v.  Meikleham,  3  Carr.  &  Payne,  172 ;  Humpheys  v.  Mil- 
ler, 4  Id.  7  ;  Flanagan  v.  Drake,  2  Pox  k  Smith,  200,  205,  206 ;  State  v.  M'Donald,  1  Coxe,  332, 
333.  And  so  where  the  plaintiff  has  brought  separate  actions  against  several  joint  trespassers  or 
wrongdoers,  one  is  competent  for  the  other.  Johnson  v.  Bourn,  1  Wash.  Virg.  R.  187  ;  Wilson 
v.  Clark,  1  South.  R.  385  ;  Holler  v.  Pfirth,  2  Penningt.  R.  723  ;  Reid  v.  Powell,  2  Murph.  53 ; 
Curtis  V.  Graham,  12  Mart.  Lou.  R.  289,  290.  See  the  case  of  Cuthbert  v.  Gostling,  in  connec- 
tion with  what  was  said  in  Flanagan  v.  Drake,  2  Fox  &  Smith,  205,  206,  by  Bushe,  C.  J. 

In  one  case  it  was  held,  that  only  one  partner  being  served  with  process,  though  both  were 
sued,  the  plaintiff  might  use  the  one  not  served  as  a  witness,  though  he  was  not  compellable  to 
swear.  Norman  v.  Norman,  2  Teates,  154.  But  quere  of  this,  unless  it  be  to  prove  matter  other 
than  the  joint  liability.  Purviance  v.  Dryden,  3  Serg.  k  Rawle,  -42.  Yet,  in  England,  in  assumpsit 
againat  one  of  two  partners,  the  plaintiBf  may  call  the  other.  Fawcett  v.  WrathaU,  2  Carr.  & 
PajTie,  305 ;  Hall  v.  Curzon,  9  Barnw.  &  Cressw.  646.  And  one  of  several  contractors  is  of  course 
competent  against  another,  on  a  separate  agreement  with  the  plaintiff  to  pay  him  in  several  pro- 
portions, they  being  individually  and  not  jointly  liable.     Taylor  v.  Cohen,  12  Mo  219. 

In  an  action  by  a  mariner  against  the  owner  of  a  vessel  for  wages,  another  seaman  who  served 
on  board  the  same  vessel  is  a  competent  witness  for  the  plaintiff,  though  he  may  have  a  common 
interest  with  the  plaintiff  as  to  the  point  in  controversy.  The'  objection  goes  only  to  his  credit. 
Hoyt  V.  Wildfire,  3  John.  R.  518.  And  see  PoweU  et  al.  v.  Ship  Betsey,  2  Browne's  R.  335. 
So  where,  in  an  action  of  ejectment,  the  question  as  to  the  validity  of  a  will,  under  which  the  de- 
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fendaot  claimed  as  devisee,  a  co-devisee,  not  im  actjual  possession,  was  held  to  be  a  competent 
■witness  for  the  defendant.  Jackson  ex  dem.  Hogarth  v.  Neilson,  6  Cowen's  R.  248.  See  also, 
Owings  V.  Speed,  5  Wheat.  420. 

Although  a  commoner  cannot  be  a  witness  to  support  the  right  of  his  fellow  commoner,  nor 
an  inhabitant  of  a  particular  place  to  prove  a  prescriptive  right,  common  to  aiLl  the  inhabitants  of 
that  place,  yet  one  may  be  a  witness  to  support  a  right  by  prescription,  in  respect  to  another's 
estate,  though  the  witness  claim  to  prescribe  for  a  like  right,  in  respect  to  his  own  estate,  upon 
the  same  facts  he  is  called  to  estabhsh.  Thus,  the  inhabitants  of  Lloyd's  Neck  claimed  mdividvr- 
ally  by  prescription  an  exclusive  right  of  fishing  for  oysters  opposite  their  resipeciive  farms,  in  an 
arm  of  the  sea ;  in  an  action  by  one  of  them  for  a  violation  of  this  right,  another,  who  was  inte- 
rested as  a  remainderman,  in  a  farm  adjoining  the  locus  in  quo,  at  Lloyd's  Neck,  was  offered  as  a 
witness  for  the  plaintiff,  and  held  to  be  competent.  Gould  v.  James,  6  Cow.  E.  SSS.  And  see 
Lufkin  V.  Haskell,  3  Pick.  E.  356;  and  Jacobson  v.  Fountain,  2  John.  R.  110.  So  in  trespass, 
on  the  general  issue,  and  a  justification  by  pleading  common  of  estovers,  a  commoner  was  re- 
ceived for  the  defendant,  to  prove  a  title  to  the  exclusive  possession  in  him.  Pearce  v.  Lodge, 
12  Mo.  50.  The  rule  excluding  the  inhabitants  of  a  particular  place  or  town  from  being  wit- 
nesses to  establish  a  right  common  to  all  the  inhabitants  of  that  place,  does  not  apply  to  the 
case  of  a  public  right  in  all  the  inhabitants  of  a  state,  any  citizen  of  which  is  a  competent  wit- 
ness to  establish  such  right.  Thus,  in  an  action  of  trespass,  the  plaintiff  claimed  by  prescription 
an  exclusive  right  in  all  the  inhabitants  of  Lloyd's  Neck  to  fish  for  oysters  opposite  their  respec- 
tive farms,  in  an  arm  of  the  sea.  The  defendant,  an  inhabitant  of  the  town  of  Huntington,  lying- 
opposite  Lloyd's  Neck,  claimed  that  the  Iccus  in  quo  was  a  free  fishery  of  any  of  the  inhabitants 
of  the  state.  On  the  trial,  the  defendant  offered  to  introduce  other  inhabitants  of  the  town  of  H. 
to  establish  a  public  right  of  fishery  in  the  locus  in  quo,  in  all  the  citizens  of  the  state,  and  they 
were  held  to  be  competent  witnesses  for  that  purpose.  The  reason  for  this  distinction  is  stated 
to  be,  that  in  the  case  of  a  prescriptive  right  in  all  the  inhabitants  of  a  town  or  particular  place, 
the  right  is  claimed  by  them,  not  in  their  individual  capacity,  but  as  inhabUanis  oS  that  particu- 
lar place  or  town ;  and  the  right,  if  it  exists  at  all,  depends  on  residence  exclusively.  But  where 
a  public  right  in  the  inhabitants  of  a  whole  state  is  set  up,  there  is  no  right  of  common,  no  right 
of  fishery,  in  the  inhabitants  of  one  town  or  place,  more  than  in  those  of  any  other  in  the  state. 
The  right  set  up  by  the  defendant  is  claimed  by  him  in  his  individual  capacity,  and  does  not 
depend  at  all  on  residence.  The  witnesses  in  thig  ease  were  no  more  interested  than  any  other 
citizens  of  the  state,  or  of  the  United  States.  And  see  State  of  Connecticut  v.  Bradish,  14  Mass. 
R.  296.  The  rule  is  the  same,  although  the  witnesses  offered  had  fished  in  the  same  place, 
and  were  liable  to  an  action  for  so  doing,  if  the  plaintiff  should  succeed  in  estabUshing  his  right ; 
and  the  rule  is  general,  that  in  trespass  qua/re  clausum /regit  against  one,  other  trespassers  on  the 
locus  in  quo,  or  in  other  places,  the  title  to  which  depends  on  the  same  question,  may  be  wit- 
nesses for  the  defendant ;  for  the  verdict  will  not  be  evidence  for  or  against  them,  and  their 
interest,  if  they  have  any,  is  in  the  question  alone,  and  not  in  the  event  of  the  suit.  Gould  v. 
James,  6  Cowen's  R.  369.  The  latter  question  arose  in  the  case  of  Marsh  v.  Berry,  1  Cowen's 
R.  344.  The  plaintiff  there  brought  an  action  of  trespass  quare  clausum  fregit  against  two  tres- 
passers, who  acted  under  B.  At  the  trial,  B.  was  offered  as  a  witness  by  the  defendant,  and  it 
was  held  that  he  was  admissible,  although  liable  to  an  action  for  tlie  same  trespass ;  for  the  ver- 
dict and  judgment  against  the  defendants,  without  satisfaction,  would  not  be  a  defence  in  an 
action  against  him.  And  see  Fowler  v.  Collins,  2  Root,  231 ;  and  Phelps  v.  Wincbel,  1 
Day,  269. 

A  person  who  is  connected  with  the  plaintiff  in  the  same  transaction  out  of  which  the  action 
arose,  and  who  has  actually  commenced  an  action  against  the  same  defendant  foa-  the  same  in- 
jury, is,  notwithstanding,  a  competent  witness  for  the  plaintiff.  Bhss  v.  Thompson,  4  Mass.  R. 
488.  In  this  case,  A.,  B.  and  C.  held  land  as  tenants  in  common,  the  title  to  wliich  failed.  C. 
was  deputed  by  A.  and  B.  to  settle  with  the  grantor,  who  had  warranted  the  title,  and  received 
from  him  the  value  of  the  land,  on  agreeing  to  procure  from  the  other  grantees  a  release  of  the 
covenants  in  the  deed.  This  release  he  obtained  from  A.  and  B.,  but  paid  to  them  but  a  small  por- 
tion of  the  money  he  had  received  from  the  grantor,  representing  to  them  that  the  grantor  was  in- 
solvent, and  that  he  had  not  been  able  to  obtain  from  him  a  larger  sum.  A.  and  B.  having 
discovered  the  fraud,  brought  separate  actions  against  C,  and  the  court  held  that  they  were  com- 
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potent  witnesses  for  each  other.  "No  objection,"  say  .the  court,  "on  an  account  of  interest,  can 
exclude  a  witness,  unless  he  be  interested  in  the  event  of  the  suit.  In  this  action  the  witness 
had  no  such  interest,  and  the  yerdiot  cannot  be  given  in  evidence  for  or  against  him,  in  any 
action  in  which  he  may  be  a  party ;  and  though  his  demand  may  arise  out  of  the  same  transac- 
tion, this  case  cannot  be  stronger  than  that  of  an  action  against  one  underwriter  on  a  policy  of 
insurance,  in  which  another  underwriter  on  the  same  policy  may  be  a  witness  for  the  de- 
fendant." See  also  Fairchild  v.  Beach,  1  Day,  266.  So  in  an  action  against  a  certificated 
conveyancer  for  negligence  in  managing  the  purchase  of  an  annuity  for  the  plaintiff',  a 
joint  purchaser  is  a  competent  witness  for  the  plaintiff'.  Rothery  v.  Howard,  2  Stark.  R. 
68.  And  in  a  case  of  Cornogg  v.  Cornogg's  Ex'rs  (1  Teates,  84),  the  plaintiff  claimed  a 
specific  legacy,  devised  to  him  by  his  father's  will.  The  defence  was,  that  the  plaintiff  and 
the  other  children  and  the  devisees  had  submitted  the  distribution  of  the  testator's  estate 
to  arbitrators,  who  had  made  their  award,  by  which  the  plaintiff  ought  to  be  concluded. 
The  plaintiff  contended  that  the  arbitrators  had  made  a  prior  award,  diff'erent  from  that 
set  up  by  the  defendants,  and  that,  understanding  that  the  arbitrators  were  about  to  recon- 
sider the  same  and  make  a  new  award,  the  plaintiff,  and  one  Francis,  who  had  married  a 
daughter  of  the  testator,  had  revoked  the  authority  of  the  arbitrators,  and  directed  them  not  to 
proceed  further.  Francis  being  offered  by  the  plaintiff  as  a  witness  to  prove  these  facts,  he  was 
objected  to  by  the  defendants,  but  held  competent  by  the  court ;  for  although  he  was  interested 
in  the  question  to  be  tried,  yet,  having  no  interest  in  the  event  of  the  suit,  the  objection  went  to 
his  credit,  and  not  to  his  competency. 

In  an  action  of  ejectment  to  recover  possession  of  an  undivided  third  part  of  certain  lands, 
plaintiff  offered  to  introduce  a  witness  who  claimed  another  undivided  third  part  of  the  same 
premises,  but  was  not  in  possession  ;  held,  that  he  was  an  admissible  witness  for  the  plaintiff. 
Gibson,  0.  J.,  who  deUvered  the  opinion  of  the  court,  said  that,  "  Although  the  case  of  the  wit- 
ness be,  in  every  point  and  particular,  the  case  of  the  party  by  whom  he  is  called  to  testify ; ,  al- 
though he  expect  a  benefit  from  the  event ;  and,  in  short,  although  he  be  subject  to  as  strong  a 
bias  as  can  influence  the  undersitanding  and  actions  of  men ;  yet,  if  he  be  not  implicated  in  the 
legal  consequences  of  the  judgment,  he  is  competent.  The  plaintiff  having  elected  to  sue  alone, 
what  would  the  witness  gain  by  his  recovery  ?  Not  possession  of  his  own  freehold ;  but  for 
that  he  would  be  driven  to  his  separate  action,  in  which  the  verdict  in  this  cause  would  not  be 
competent  evidence."  Bennett  v.  Hethington,  16  Serg.  4  Rawle,  193.  And  a  tenant  by  the 
curtesy  is  competent  for  the  plaintiff  who,  as  heh  at  law,  brings  ejectment.  Jackson  ex  dem. 
Bradt  v.  Brooks,  8  Vi'end.  426.  So  a  tenant  in  dower.  Doe  ex  dem.  Nightingale  v.  Malsey,  1 
Barnw.  &  Adolph.  439.  But  see  Gully  v.  Bishop  of  Exeter,  2  Moor.  &  Payne,  266.  In  an  action 
for  the  recovery  of  lands,  the  defendant  introduced  two  witnesses  to  prove  the  lines  and  corners 
by  which  he  claimed,  and  it  was  objected  by  the  plaintiff  that  the  witnesses  claimed  land  by  the 
same  hues  and  corners,  and  were  therefore  interested  to  establish  them  as  true ;  but  the  Court  of 
Appeals  of  \''irginia  held  that  they  were  not  by  that  circumstance  disqualified;  for  the  judgment 
In  tliis  cause  could  not  be  evidence  for  them  in  any  other  suit  in  which  they  might  be  parties. 
They  had  an  interest  in  the  question  alone.  Richardson  v.  Carey,  2  Rand.  R.  87 ;  King  v. 
Tarleton,  3  Har.  &  M'Hen.  473  ;  and  Green  v.  "Watson,  1  Bibb's  R.  105,  S.  P. 

On  the  trial  of  a  complaint  for  flowing  the  complainant's  land  by  means  of  a  milldam,  it  ap- 
peared that  the  respondent  owned  one  half  of  the  dam  in  question,  and  that  0.,  a  witness  for 
him,  owned  the  other  half.  They  held  m  severalty,  each  owning  the  dam  on  his  own  side  of  the 
stream  to  the  centre.  This  witness  was  objected  to  by  the  complainant  on  the  ground  of  inter- 
est. Held,  that  he  was  not  interested  in  the  event,  and  therefore  competent.  Clement  v.  Dur- 
gin,  5  Greenl.  R.  9. 

In  an  action  of  slander,  the  defendant  introduced  a  witness  against  whom  the  plaintiff  had  an 
action  pending  for  speaking  the  same  words,  and  he  was  held  competent.  Fowler  v.  Collins,  2 
Root,  231.  See  contra,  the  previous  oases  of  Bacon  v.  Jitinor,  1  Root,  258;  Merriman  v.  Way, 
Id.  283;  Pride  v.  Peters,  Id.  331  ;  Talmadge  v.  Northrop,  Id.  455  ;  the  principle  of  which  is 
overruled  by  Fowler  &  CoUins  and  the  subsequent  cases  in  the  Supreme  Court  of  Errors  of  Con- 
necticut. Tiius,  where  in  an  action  for  a  fraud,  the  plaintiff  offered  a  witness  who  had  similar 
claim  against  the  defendants  for  the  same  fraud  (PairchUd  v.  Beach,  1  Day,  266),  and  where  a 
witness  offered  by  the  defendant  had  been  connected  with  the  defendant  in  the  same  fraudulent 
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acts  complained  of  by  the  plaintiff  (Phelps  v.  Winohel,  1  Bay,  269),  the  witness  in  Iboth  oases 
were  held  competent.  The  court,  referring  to  the  previous  oases  in  the  Superior  Court,  where 
the  contrary  doctrine  had  been  held,  aaid  that  the  error  wliieh  had  crept  into  practice  was  that 
of  mistaking,  in  certain  cases,  bias  for  interest.  In  this  case,  the  witness  offered  was  neither  to 
gain  nor  lose  by  the  event  of  the  suit.  The  verdict  which  his  testimony  might  have  affecte4r, 
could  never  have  been  given  in  evidence  for  or  against  him. 

"Where  a  witness  was  called  by  the  defendant  to  prove  the  soundness  of  a  slave  sold  by  the 
defendant  to  the  plaintiff,  it  appeared  that  the  plaintiff  had  sold  the  slave  to  the  husband  of  the 
witness,  and  he  had  sold  her  to  another  person,  and  it  was  contended  by  the  plaintiff  that  th« 
witness  was  interested  to  establish  the  soundness  of  the  slave,  as  her  husband  might  be  sued  for 
a  fraud  in  selling  the  same  slave ;  but, ,  ly  the  court,  the  verdict  in  this  cause,  to  which  the  hus- 
band of  the  witness  is  no  party,  cannot  possibly  ever  be  given  in  evidence  for  or  against  him  in 
any  cause  to  which  he  shall  be  a  party,  and  therefore  she  is  clearly  a  competent  witness.  Porter 
V.  M'Clure,  1  Hayw.  R.  360;  contra,  Madox  v.  Hoskins,  Id.  4,  overruled. 

In  an  action  for  fraudulently  procuring  the  plaintiff  to  bet  on  a  horse  race,  another  who  bet 
on  the  same  side  is  a  competent  witness  for  the  plaintiff.  CrisweH  v.  Gaster,  5  Mart.  Lou.  R.  (S. 
S.)  129. 

In  an  action  by  the  warrantee  against  the  warrantor  of  title  to  personal  property,  the  vendee  of 
the  warrantee  is  a  competent  witness  for  him,  especially  where  he  has  settled  and  paid  the 
witness  all  damages  for  the  breach  of  the  like  warranty  to  him.  Armstrong  v.  Percy,  5 
"Wend.  535. 

An  owner  of  goods,  who  permits  his  agent  to  sell  them  as  the  agent's  own  goods,  is  a  compe- 
tent witness  for  the  agent  in  an  action  in  his  own  name  for  the  price,  the  agent  having  paid  the 
owner  for  the  goods.     Cutwater  v.  Dodge,  6  "Wend.  39T. 

It  was  held  in  Fitch  v.  Hill  (11  Mass.  R.  286),  that  the  wife  might  be  a  witness  for  the 
plaintiff,   although   her  husband  had  guarantied  the  recovery  of  the  demand   sued  for.     But 


In  chancery,  where  a  biU  was  filed  against  several  persons,  but  no  relief  was  prayed  against 
some  of  them,  those  against  whom  no  relief  was  sought  were  held  competent  witnesses  for 
the  others.  M'Donald  v.  Neilson,  2  Cowen's  R.  139.  So  if  it  appear  that  some,  made  defend- 
ants in  the  bill,  have  no  interest  in  the  controversy.  "Warren  v.  Sproule,  2  Marsh.  Kent'y 
R.  529. 

There  must  be  a  legal  and  fixed  interest,  a  certaui  benefit,  in  order  to  disqualify  a  witness. 
Stockham  v.  Jones,  10  John.  R.  21 ;  Marquand  v.  Webb,  16  John.  R.  89.  A  remote  or  contin- 
gent interest  affects  his  credit  only.  Stewart  v.  Kip,  5  John..R.  256;  Falls  v.  Belknap,  1  John. 
E.  491 ;  per  Kent,  J.,  in  Baker  v.  Arnold,  1  Cain.  R.  276 ;  Peterson  v.  "Wilhug,  3  DaU.  508 ; 
Phelps  V.  Hall,  2  Tyl.  399 ;  Carman  v.  Foster,  1  Ashm.  E.  133 ;  li'Call  v.  Smith,  2  M'Cord's  R 
376,  per  Johnson,  J.;  Pratt  v.  Flowers,  2  Mart.  Lou.  E.  (N.  S.)  333,  334;  Ten  Byck  v.  BiU,  5 
"Wendell,  55. 

To  disqualify  a  witness  because  the  verdict  will  be  evidence  against  him,  it  must  be  directly 
so,  and  not  against  another,  a  record  against  whom  would  be  evidence  over  against  the  witness. 
Thus,  in  an  action  against  a  sheriff  for  a  false  return  of  mdla  honat,  the  servant  of  the  deputy, 
who  had  charge  of  certain  goods  levied  on,  but  who  let  them  go,  was  held  competent  for  the 
sheriff,  though  he  would  not  be  in  an  action  by  the  sheriff  over  against  the  deputy ;  and  though 
the  record  in  the  action  now  pending  would  be  evidence  against  the  deputy,  and  thus  over 
against  the  servant.  Clark  v.  Lucas,  1  Carr.  &  Payne,  156.  So,  if  the  witness  be  interested  as 
vendor,  the  verdict  must  he  evidence  against  him  as  immediate  vendor;  not  first  against  A.,  who 
may  recover  over  against  the  witness  as  a  remote  vendor.  Per  Best,  C.  J.,  in  Radburn  v.  Mor- 
ris,  1  Mo.  &  Payne,  653,  654.  In  an  action  against  a  sheriff  for  a  false  return  of  nidla  bona, 
the  party  against  wliom  the  execution  issued  is  a  competent  witness  for  the  plaintiff,  to  show 
that  the  witness  has  property  sufflcient ;  for  a  recovery  against  the  sheriff  win  not  necessarily 
bar  a  further  proceeding  against  the  party.  Taylor  v.  The  Commonwealth,  3  Bibb,  356.  The 
liability  of  ratable  inhabitants  has  often  been  held  to  raise  too  remote  and  contingent  an  interest 
to  preclude  their  being  witnesses  for  the  town,  e.  g.  in  actions  on  bastardy  bonds  (Falls  v.  Bel- 
knap, 1  John.  R.  491),  and  in  qui  tarn  aptions  for  penalties.  Corwein  v.  Hames,  11  John.  E.  76; 
Bloodgood  V.  Overaoera  of  Jamaica,  12  Id.  285.    This  was  formerly  held  otherwise  in  England 
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as  to  rated,  though  not  as  to  ratable  inhahitants,  or  those  liahle  to  he  rated.  But  the  former  are 
now  competent  by  stat.  54,  Geo.  Ill,  i;.  170,  §  9,  set  forth  1  Mann.  &  Ryl.  650,  note,  and  cited 
post,  128.     M  irsdeu  v.  Stansfleld,  1  Mann.  &  Ryl.  669  ;  S.  C,  7  Barnw.  *  Oressw.  815. 

Where  the  plaintiff,  being  mdehted  to  the  witness,  promised  him  an  order  on  the  fund  in  ques- 
tion when  recovered,  this  was  held  not  to  render  him  incompetent;  otherwise,  it  seems,  where 
an  order  is  given.     Ten  Eyck  v.  Bill,  5  Wend.  55. 

Where,  in  an  action  against  a  sheriff  for  the  default  of  his  deputy,  the  question  was  whether 
the  execution  had  been  deUvered  to  the  deputy  in  due  season,  the  plaintiff  offered  the  attorney 
who  issued  the  execution  as  a  witness  to  prove  the  delivery.  To  his  admission  the  defendant 
objected  that  the  attorney  must  answer  to  the  plaintiff  for  his  negligence,  if  the  execution  was 
not  delivered  in  due  season.  But,  held,  that  his  interest  was  too  contingent  and  remote  to  affect 
his  competency.  Phillips  v.  Bridge,  11  Mass.  R.  242.  And  in  an  action  against  the  sherifif  for 
the  escape  of  the  defendant  in  an  execution,  the  latter  is  competent  for  the  sheriff.  Waters  v. 
Burnet,  14  John.  R.  362.  On  the  defence  of  lunacy  to  an'action  on  a  bond,  the  lunatic's  cred- 
itors are  competent  for  him,  unless  indeed  where  both  the  plaintiff  and  creditors  have  judgments 
for  their  respective  claims,  or  the  like,  and  the  event  may  thus  let  in  specific  liens  of  creditors. 
Hart  V.  Deamer,  6  Wend.  497.  And  a  creditor  of  a  decedent's  estate  was  received  as  a  witness 
in  behalf  of  the  estate,  to  protect  it  against  a  recovery  which  would  diminish  the  fund,  he  stating 
that  he  believed  the  estate  amply  sufficient  to  pay  all  debts.  Thompson  v.  Chauveau,  6  Mart. 
Lou.  R.  (N.  S.)  458.  And  see  Hewes  v.  Lauve,  6  Mart.  Lou.  R.  (1st  series)  502.  In  an  action 
on  a  mortgage  bond,  a  subsequent  mortgagee  is  competent  for  the  defendant ;  for  that  the  judg- 
ment will  be  levied  on  the  land,  depends  on  the  contingency  of  a  defect  in  the  personal  prop- 
erty;  otherwise,  had  the  suit  been  directly  on  the  mortgage.  Enters  v.  Peres,  2  Rawle,  279.  Ill 
an  action  against  the  principal,  the  surety  is  a  competent  witness  for  the  former.  Baker  v.  Briggs, 
8  Pick.  122.  The  interest  of  witnesses  to  a  will  which  devises  for  the  benefit  of  a  church  dnd 
school,  to  be  formed  by  persons  residing  in  a  particular  place,  the  devise  to  take  effect  after  the 
death  of  another,  they  residing  in  that  place  when  the  wiU  is  executed,  is  contingent ;  for  the 
institutions  may  not  be  formed,  or,  if  formed,  the  witnesses  may  not  he  members,  or  in  any  way 
benefited,  and  they  may  neither  survive  nor  reside  in  the  place,  so  that  the  devise  can  take  efiffect 
as  to  them.     Hawes  v.  Humphrey,  9  Pick.  360. 

In  replevin  for  a  negro,  held  no  objection  to  a  witness  for  the  plaintiff,  that  he  had  formerly 
been  the  plaintiff's  guardian,  and  once  had  the  negro  in  possession.  Watts  v.  Garrett,  3  GiU  & 
John.  355. 

The  liability  of  an  assignee  of  a  chose  in  action  to  pay  the  defendant's  costs  is  too  remote  to 
disqualify  him  as  a  witness  for  the  plaintiff,  if  his  interest  be  otherwise  removed,  e.  g.,  by  assign- 
ment over  to  a  third  person,  althor^h  he  may  have  commenced  the  action  himself;  for  his  liabil- 
ity is  contingent.     Soulden  v.  Van  Rensselaer,  9  Wendell,  293. 

The  plamtiff  declared  that  the  defendant,  knowingly  and  fraudulently,  induced  the  plaintiff  to 
enter  into  a  copartnership  with  J.  B.,  representing  him  to  be  solvent,  when  in  fact  he  was  utterly 
insolvent  and  owed  the  defendant  a  large  amount,  and  that  the  defendant,  after  the  copartnership 
was  formed,  procured  J.  B.  fraudulently  to  make  notes  under  the  partnership  name,  for  debts 
from  him  to  the  defendant  before  the  partnership,  whereby  the  plaintiff  was  ruined  in  his  circum- 
stances ;  and  offered  J.  B.  to  prove  these  facts.  Held,  admissible  on  the  ground  that  he  would 
have  no  right  to  share  in  the  damages  which  might  be  recovered  by  the  plaintiff  in  this  Stlit ; 
nor  would  the  judgment  in  this  suit  be  a  bar  to  an  action  by  the  plaintiff  against  the  witness  for 
the  frauds  complained  of;  and  although  the  amount  recovered  in  this  suit  might  possibly  go  to 
mitigate  the  damages  in  an  action  against  the  witness,  yet  such  an  interest  was  too  contingent 
and  uncertain  to  exclude  him.    Bean  v.  Bean,  12  Mass.  R,  20. 

But  the  uncertainty  whether  the  judgment  wiU  be  used  against  the  witness  will  not  make  him 
competent.  His  competency  does  not  depend  on  the  certainty  of  using  the  evidence  against  him 
hereafter ;  but  on  the  certainty,  that  it  may  be  used,  if  wanting.  Per  Mills,  J.,  in  Lampton  v. 
Lampton's  Ex'rs,  6  Monroe,  619.  And  vide  Wallace's  Ex'rs  v.  Twyman,  3  J.  J.  Marsh.  461 ;  and 
CoUett  V.  Wiley's  Heirs,  2  Bibb,  467. 

In  an  action  against  a  sheriff  for  the  escape  of  a  prisoner  in  execution  from  the  jail  liberties, 
the  deputy  sheriff  and  jailer  who  had  taken  the  bond  for  the  hberties^  was  held  to  be  competent 
for  the  defendant.    Stewart  v.  Kip,  5  John.  R.  256. 
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So,  where  a  bill  was  filed  against  several  persons,  but  no  relief  was  prayed  except  against 
one,  the  defendants  against  whom  no  relief  is  sought,  are  competent  witnesses  for  the  other  de- 
fendant. M'Donald  v.  N  ilson,  2  Cowen's  R.  139.  Whether  a  decree  could  pass  against  the 
defendants  who  were  admitted  as  witnesses  is  extremely  doubtful ;  but  admitting  that  it  might, 
it  would  still  be  a  contingent  liability,  and  therefore  not  such  an  interest  as  will  disquaUfy  a  wit- 
ness.    See  also  Beebe  v.  The  Bank  of  New  York,  1  John.  E.  529. 

K.  and  another,  as  the  agents  of  "W".  and  P.,  gave  a  no  e  to  C.  for  merchandise,  in  which  K. 
was  interested ;  0.  brought  an  action  on  the  note  against  W.  and  P.,  alleging  it  to  have  been 
made  by  them,  by  the  procurement  of  their  agents.  "W.  and  P.  also  had  an  action  depending 
against  0.  for  damages  on  the  same  goods  for  which  the  note  was  given,  and  it  was  agreed  that 
whatever  damages  W.  and  P.  might  recover  should  be  set  off  against  the  note;  It  was  held  that 
the  interest  of  K.  in  the  suits  between  "W.  and  P.  and  C.  was  too  remote  to  exclude  him  from 
being  a  witness ;  and  that  the  objection  went  to  his  credit,  and  not  to  his  competency.  Willings 
v.'Consequa,  1  Pet.  0.  C.  R.  301.  In  this  case  it  was  contended  by  C,  who  objected  to  the  com- 
petency of  the  witness,  that  being  interested  in  the  goods  purchased,  he  was  a  dormant  partner 
of  W.  and  P.,  and  that  if  W.  and  P.  should  not  succeed  in  recovering  against  0.  damages  sufficient 
to  discharge  the  note,  and  if  W.  and  P.  should  be  unable  to  pay  it,  the  witness  would  be  liable 
to  be  sued  by  C.  as  such  dormant  partner,  and  be  compelled  to  pay  all  that  should  remain  due 
on  the  note ;  and  that  he  was,  therefore,  interested  to  increase  the  damages  in  this  suit.  But  it 
was  held,  that  a  recovery  against  a  part  of  the  persons  jointly  liable  to  pay,  would  be  a  bar  to 
any  future  action  to  be  brought  against  all  the  joint  debtors,  and  if  an  action  should  be  brought 
against  K.  alone,  he  might  plead  the  non-joinder  of  the  others  in  abatement,  and  so  deeat 
the  action.  He  was  therefore  not  interested  in  that  point  of  view.  It  should  be  observed, 
that  he  had  been  released  by  the  plaintiffs,  W.  and  P.,  and  so  was  not  liable  to  them  for  con- 
tribution. 

Where  a  witness  was  a  partner  of  the  attorney  of  the  plaintiff,  interested  in  the  costs,  and 
probably  expecting  higher  fee  as  counsel,  in  case  of  success ;  it  was  held  that  his  interest  was 
too  uncertain  and  contingent  to  affect  his  competency.  Uriswold  v.  Sedgwick,  1  Wend.  E.  126; 
Miles  V.  O'Hara,  1  Serg.  &  Eawle,  32,  S.  P.  In  this  latter  case  the  attorney  was  sworn;  and  in 
an  older  case  it  was  held  that  the  counsel  of  the  party  was  competent,  although  his  judgment 
fee  depended  on  his  success.  Newman  v.  Bradley,  1  Dall.  2i0.  The  reason  of  this  decision  is 
not  stated,  and  it  is  difficult  to  perceive  why  the  witness  was  not  incompetent,  if,  as  the  case 
states,  his  judgment  fee  depended  on  the  event  of  the  cause.  In  Massachusetts  and  New  York, 
it  has  been  frequently  held,  that  the  attorney  was  not  competent,  when  he  was  liable,  as  he  is  in 
certain  cases  in  those  states,  for  costs.  See  Ohadwick  v.  Upton,  3  Pick.  Rep.  442 ;  Brandigee  v. 
Hale,  13  John.  Eep.  125 ;  Chaffee  v.  Thomas,  1  Cowen's  Eep.  358.  Agents  are  admitted  from 
necessity,  but  that  necessity  cannot  exist  in  regard  to  the  counsel  of  the  party. 

The  defendants  and  R.  conveyed  lands  to  the  plaintiff,  and  also  certain  privileges  of  using 
water  on  other  lands  belonging  to  the  grantors.  Subsequently  R.  sold  his  share  of  the  land  re- 
maining to  them  to  the  defendants,  who,  by  erecting  dams,  obstructed  the  water,  and  injured  the 
plaintiff,  for  which  he  brought  his  action.  R.  was  held  a  competent  witness  for  the  defendants, 
having  no  interest  in  the  land,  and  not  having  participated  in  the  defendants'  act.  Revere  v. 
Leonard,  1  Mass.  Eep.  01.  ^ 

Where  a  devise  of  lands  to  A.  provided  that  if  he  aliened  the  lands  to  any  other  than  certain 
persons  named  in  the  will,  he  should  pay  one-fourth  of  the  value  of  the  lands  devised,  to  the 
testator's  residuaiy  legatee,  in  an  action  between  A.  and  one  claiming  a  title  paramount  to  the 
devise,  it  was  held  that  the  residuary  legatee  was  a  competent  witness  for  the  plaintiff.  Lessee 
of  Galbraith  v.  Scott,  2  Dall.  95. 

In  an  action  by  a  wife's  trustee  to  recover  moneys  belonging  to  her,  and  vested  for  her  sepa- 
rate aso,  her  husband  was  held  a  competent  witness  for  her,  for  his  interest  was  contingent. 
Richardson  v.  Learned,  10  Pick.  261.  But  quere  whether  this  case  can  be  supported ;  and  espe- 
cially on  the  principle  not  adverted  to  there,  that  the  husband  shall  not  be  a  witness  for  the  wife. 
She  was  the  cestui  que  trust,  the  real  party,  and  yet  her  husband  was  received  to  testify  for  her. 

Altho  gh  the  verdict  may  not  aifect,  in  another  suit,  the  person  offered  as  a  witness,  yet 
wherever  the  verdict  may  create  a  new  responsibility,  which  the  law  would  recognize  and  render 
available,  in  favor  of  or  against  the  witness,  or  increase  or  decrease  an  existing  one,  he  ought  to 
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be  rejected.  Per  Gibson,  J.,  in  Conrad  v.  Keyset,  5  Serg.  &  Rawle,  371.  And  see  Hinhouse  v. 
Smith.  5  Day,  432.  The  plaintiff  promised  the  witness,  his  vendee,  that  if  any  one  succeeded  in 
obtaining  his  land  on  the  Wallace  contract,  which  the  plaintiff  was  contesting  in  the  suit,  he 
would  make  a  deduction  from  the  agreed  price.  The  witness  was  held  incompetent  for  the  de- 
fendant. Robinson  v.  Eldridge,  10  Serg.  &  Eawle,  140,  143.  In  an  action  against  one  who 
became  surety  to  stay  execution,  the  principal  is  not  a  competent  witness  for  the  defendant. 
Millilsen  v.  Brown,  10  Serg.  &  Eawle,  188.  The  defendants'  intestate  had-  promised  to  pay  back 
to  the  plaintiff  the  amount  of  a  bond  gainst  E.,  if  the  plaintiff  failed  in  any  attempt  to  set  it  off' 
against  R.  In  a  suit  brought  on  the  ground  that  it  was  disallowed  as  a  set-off,  held  that  W., 
who  was  a  surety  in  the  bond,  was  not  a  competent  witness  for  the  defendants ;  for  their  success 
would  prove  that  the  bond  had  been  paid  by  a  set-off;  and  their  failure  would,  as  a  consequence, 
subject  the  witness  as  a  surety  at  their  suit.  Reigart  v.  Bicks,  14  Serg.  &  Eawle,  134.  One 
who  has  given  his  bond  and  judgment  as  collateral  security  for  an  indorser,  is  not  competent  for 
him.  Sterling  v.  Marietta,  &c.,  Trading  Co.,  11  Serg.  &  Eawle,  l'J9.  In  assumpsit  by  the  county 
treasurer,  for  taxes  paid  to  his  agent,  by  B.,  the  person  assessed,  he  was  held  incompetent  for 
the  plaintiff.  Hayes  v.  Grier,  4  Binn.  80.  In  assumpsit  for  use  and  occupation,  C,  the  plaintiff's 
witness,  swore  that  the  plaintiff  had  demised  to  Mm,  the  lease  not  being  yet  ended.  Held  he 
was  incompetent  to  prove  that  he  had  let  the  defendant  into  possession ;  for  the  plaintiff's 
recovery  would  discharge  him  of  so  much  as  should  be  recovered.  Hodgson  v.  Marshall,  1  Carr. 
&  Payne,  16. 

In  an  action  by  a  lessee  for  market  toll,  whether  one  who  has  refused  to  pay  toU,  be  a  witness 
for  the  defendant,  quere;  for  the  verdict  may  be  evidence  against  him.  Laucum  v.  Lovell,  6  Carr 
&  Payne,  437. 

That  a  vendor  of  goods  is  not  competent  to  support  the  title  of  his  vendee,  on  account  of  his 
implied  warranty,  we  saw  in  note  636,  post.  There  are  various  other  cases  to  the  same  effect, 
as  also  in  regard  to  an  express  warrdbtor  of  goods  or  land.  Mockbee's  Adm'r  v.  Gardner,  2 
Harr.  &  Gill,  176;  Giese  v.  Thomas,  7  Har.  k  John.  458;  Hale  v.  Smith,  6  Greenl  416,  420; 
Harwood  v.  Murphy,  4  Halst.  215;  per  Nott,  J.,  in  Duncan  v.  Bell,  2  Nott  &  M'Cord,  153,  156; 
Lowrey  v.  Summers,  7  Halst.  240 ;  Brewster  v.  Curtis,  3  Pairf  51 ;  Baxter  v.  Graham,  5  Watts, 
418;  Saunders  v.  Addis,  1  Bail.  49,  50;  Richardson  v.  Dorr,  5  Term.  Rep.  9;  Swisher's  Lessee 
V.  "Williams'  Hens,  1  "Wright,  754.  But  it  should  be  noted  that  the  doctrine  of  implied  warranty 
of  title  does  not  extend  to  sales  by  sheriffs,  executors,  administrators,  and  other  trustees,  who 
are  therefore  competent.  Stone  v.  Pointer,  5  Munf  287 ;  Brent  v.  Green,  6  Leigh,  29 ;  Mock- 
bee's  Adm'r  v.  Gardner,  2  Harr.  &  GUI,  176 ;  Petermans  v.  Laws,  6  Leigh,  553,  529.  Though 
they  may  make  themselves  Uable  by  an  express  warranty.  Richardson  v.  Dorr,  5  Venn.  Rep.  9,  17. 

In  assumpsit,  a  witness  offered  by  the  defendant  was  held  incompetent  to  prove  that  he,  the 
witness,  had  paid  the  debt  for  the  defendant,  by  drawing  an  order  on  the  plaintiff  in  favor  of  the 
defendant,  which  was  accepted  by  the  plaintiff  as  payment.  Huntington  v.  Champlin,  Kirb.  166- 
Quere ;  for  the  record  would  not  be  evidence,  for  or  against  the  witness.  All  his  rights  would 
stUl  depend  on  other  proof  as  before. 

Indemnitors  of  an  officer  levying  on  goods  under  their  respective  executions  are  not  competent 
for  him  in  an  action  for  the  levy.  And  it  was  held  that  a  direction  by  them  to  levy  on  specific 
goods,  raised  a  contract  of  indemnity ;  and  neither  was,  therefore,  competent,  though  his  debt 
were  afterwards  satisfied  out  of  otlier  estate.  Bulkley  v.  Richards,  Kirb.  203.  Bnt  an  indem- 
nitor against  neglect  to  serve  an  execution  was  held  competent;  for  his  contract  is  void  for  the 
illegal  consideration.     Hodson  v.  Wilkius,  8  Greenl  113. 

In  a  suit  to  recover  of  B.  on  the  ground  of  a  lien  by  the  plaintiff  on  money  in  the  defendant's 
hands  for  a  debt  of  A.  due  to  the  plaintiff,  A.  was  held  incompetent  as  a  witness  for  the  plaintiff. 
Alsop  V.  Magill,  4  Day,  42. 

In  ejectment  [disseizin]  by  one  tenant  in  common,  held  that  another  was  incompetent  for  the 
plaintifE  Barrett  v.  French,  1  Conn.  Rep.  354,  Reasons  given  by  Swift,  Chief  Justice, 
page  364,  which  compare  with  ante,  note  623,  a  case  contra  with  the  reasons  by  Gibson,  Chief 
Justice,  there  given,  and  Nass  v.  Van  Swearingen,  7  Serg.  &  Eawle,  192.  Swift,  C.  J.,  says : 
"  One  tenant  in  common  recovers  for  the  benefit  of  the  whole."  So  a  tenant  in  common  with 
the  defendant  cannot  be  a  witness  for  him.  Den  ex  dem.  Eogers  v.  Mabe,  4  Dev.  180,  196.  At 
page  197,  the  same  reason  is  given  as  by  Swift,  C.  J.,  supra.    So  it  was  held  that  the  defendant's 
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setting  up  an  outstanding  title  in  A.  and  B.  neither  of  tliese  were  competent  as  witnesses  in 
support  of  it.  Lodge  t.  Patterson,  3  'Watts,  V4.  A  tenant  in  common  witli  the  defendant  is 
admissible,  e.  g.  a  co-devisee. 

In  a  scire  facias  against  the  defendant  as  the  debtor  of  A.  to  compel  the  defendant  to  pay  to 
the  plaintiff  his  judgment  against  A.,  the  defendant  contended  that  he  owed  the  debt  in  question 
to  one  P.,  in  his  own  right.  The  plaintiff  insisted  that  it  was  due  to  P.  in  trust  for  A.,  and  the 
wife  of  the  latter  was  held  incompetent  as  a  witness  for  the  defendant ;  because,  though  her 
husband  A.'s  interest  was  balanced  as  to  the  principal  sum,  yet  he  was  moreover  Hahle'to  the 
plaintiff  for  costs.  Beach  v.  Swift,  2  Conn.  R.  269,  215.  On  a  bill  filed  by  the  principal,  for  re- 
lief against  a  judgment  on  a  bond,  the  surety  in  the  bond  is  not  a  competent  witness  for  him. 
Shelby  v.  Smith's  Heirs,  2  A.  K.  Marsh.  508.  In  an  action  by  a  town  treasurer  on  collector's 
bond  given  to  his  predecessor  for  moneys  received  by  the  collector,  the  defendants  produced  the 
receipt  of  the  plaintiff's  predecessor  for  the  money.  Held,  that  the  predecessor  was  not  a  com- 
petent witness  for  the  plaintiff  It  was  likened  to  an  indorser  offered  as  a  witness  for  the  in- 
dorsee against  the  maker.  Pingree  v.  Warren,  6  Greenl.  457.  In  a  suit  commenced  by  attach- 
ment of  the  defendant's  land,  the  defendant's  grantee  pending  the  suit  is  not  competent  for  him. 
SehiUinger  v.  McCann,  6  Greenl.  364.  The  party  injured  is  not  a  competent  witness  for  the 
state,  in  a  prosecution  for  a  forcible  entry  and  detainer  under  a  statute  ;  for,  on  a  conviction,  he 
is  entitled  to  restitution.  State  v.  Fellows,  2  Hayw.  340.  In  assumpsit  by  a  levying  officer 
against  a  receiptor  of  property,  who  left  it  with  the  person  against  whom  the  attachment  issued, 
the  latter  was  held  incompetent  as  a  witness  for  the  defendant,  because  he  was  bound  to  indem- 
nify him,  not  only  against  damages,  but  all  costs.  Davis  v.  Miller,  1  Term.  R.  9,  13.  One  who 
has  contracted  to  pay  a  part  of  the  costs  of  the  suit,  if  the  plaintiff  should  fail,  is  incompetent  aa 
a  witness  for  the  plaintiff.  Lowrey  v.  Summers,  7  Halst.  240  ;  Bell  v.  Smith,  7  Dowl.  &  Ryl. 
846 ;  S.  C,  5  Barn.  &  Cress.  188  ;  Benedict  v.  Brownson,  Kirb.  70.  One  owing  taxes  turned  out 
a  cow  to  the  collector,  as  his  own.  Held,  that  he  should  b'e  holden  to  warrant  the  title,  and  was 
therefore  incompetent  as  a  witness  for  the  collector,  in  an  action  of  replevin  against  him,  by  one 
claiming  to  be  the  true  owner.  Brewster  v.  Curtis,  3  Fairf  51,  63.  In  an  action  by  the  assignee 
of  a  bail  bond,  the  sheriff  (the  assignor)  was  held  incompetent  for  the  plalntifif,  the  court  saying 
that  he  was  a  warrantor  by  implication,  that  the  bond  was  regularly  taken,  and  executed  prop- 
erly. Baxter  v.  Graham,  5  WattSj  418,  419.  In  assumpsit  for  work  and  labor,  the  defence  was 
that  one  hundred  dollars  had  been  paid  by  the  defendant  on  the  demand  in  question ;  to  which 
the  plaintiff  answered,  that  the  one  hundred  dollars  had  been  paid  by  the  defendant,  not  on  the 
demand  in  que3ti6n,  but  was  paid  to  the  plaintiff  to  reimburse  him  that  sum  paid  by  him  as  & 
second  indorser  of  a  note  of  three  hundred  dollars.  This  note,  he  averred,  was  made  by  the 
now  defendant,  and  indorsed  first  by  one  W.,  and  then  by  the  plaintiff,  both  indorsements  being 
for  the  defendant's  accommodation ;  that  the  note  being  protested,  the  now  plaintiff  paid  one 
hundred,  and  W.  the  other  two  huhdred  dollars.  W.  being  offered  by  the  plaintiff  to  prove  that 
the  one  hundred  dollars  in  question  was  intended  and  applied  by  the  defendant  to  satisfy  the 
same  sum  so  paid  by  the  plaintiff,  as  indorser,  and  having  disclosed  his  situation  in  respect  to  it, 
on  his  voifr  dire,  was  held  incompetent,  because  such  an  appUcation  of  the  payment,  sealed  by 
the  verdict  and  judgment,  would  discharge  himself  as  first  indorser  for  so  much.  Rhodes  v. 
Lent,  3  Watts,  364.  In  an  action  against  a  town  for  special  damage  arising  from  the  non-repair 
of  a  bridge,  thiS  surveyor  of  highways  in  the  district  where  the  bridge  is  situate  is  an  incompe- 
tent witiiess  for  the  defendant.  Turan  v.  Inhabitants  of  Randolph,  6  Verm.  R.  369,  373. 
Whether,  on  trial,  for  a  capital  offence,  one  entitled  to  an  estate  expectant  on  the  prisoner's 
death,  be  a  competent  witness  against  him  ?  Quere.  State  v.  Elimbrough,  2  Dev.  431, 
438,  439. 

A  direct  Interest  merely  in  the  costs  renders  the  witness  incompetent.  Lowrey  v.  Summers 
and  Bell  v.  Smith,  supra ;  Beach  v.  Swift,  2  Conn.  R.  269,  275,  also  stated  supra  ;  Barnwell  v. 
Mitchell,  3  Conn.  R.  101,  105, 106 ;  Bill  v.  Porter,  9  Id.  23,  29 ;  Seymour  v.  Harvey,  11  Id.  275. 
In  case  for  a  false  return  to  the  plaintiff's  fi.  fa.,  the  sheriff  defended,  on  the  ground  that  he  had 
properly  applied  the  proceeds  of  goods,  partly  on  a  prior  fi.  fa.  of  A.  and  B.,  and  partly  in  pay- 
ing the  debtor's  landlord  his  rent.  Although  B.  assigned,  and  was  released  as  between  him  A. 
and  the  sheriff,  he  was  still  held  incompetent,  because  he  was  a  real  party,  liable  over  to  the 
pWntiff  for  costs.     Quere  of  thiSj  since  MiHor  v.  Adsit,  19  Wend.  612.    And  as  to  the  landlord, 
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it  was  doubted  whether  he  was  not  competent,  although  a  different  opinion  was  entertained  at 
Nisi  Prius  in  England  (3  Camp.  593).     Benjamin  v.  Smith,  12  "Wend.  404,  406,  40t. 

In  an  action  against  the  principal  alone,  the  surety  is  not  competent  for  the  defendant.  This 
was  said  in  Cochran  v.  Dawson  (1  Miles,  2T8,  219).  But  quere.  In  trespass  against  the  sheriff 
for  levying,  the  surety  in  a  bond  to  indemnify  him  is  not  a  competent  witness  for  the  defendant. 
Terry  v.  Belcher,  1  Bail.  668,  511.  In  trover,  one  claiming  the  property  as  delivered  to  him  and 
the  defendant  under  a  contract  by  the  plaintiff  to  deliver  it  absolutely  in  payment  to  them,  but 
the  plaintiff  claiming  that  the  delivery  was  on  a  condition  not  fulfilled,  and  taking  this  as  the 
ground  of  his  action,  such  joint  claimant  is  not  a  competent  witness  for  the  defendant.  Caldwell 
V.  Cole,  1  Shepl,  120.  In  assumpsit  for  goods  sold,  a  witness  for  the  plaintiff  said  he  received 
the  goods  from  the  plaintiff  on  account,  and  in  pursuance  of  directions  by  the  defendant;  but  it 
appearing  that  the  goods  never  came  to  the  hands  or  use  of  the  defendant,  the  witness  was  re- 
jected as  incompetent.  Winslow  v.  Kelley,  3  Fairf.  513.  In  trespass  and  plea  of  a  right  of  way 
for  all  the  inhabitants  of  M.,  one  of  the  inhabitants  is  not  a  competent  witness  to  prove  the  plea. 
Odiorne  v.  Wade,  8  Pick.  518.  In  trespass  against  a  deputy  sheriff,  for  attaching  and  selling  horses, 
&c.,  at  the  suit  of,  and  by  direction  from,  several  creditors  under  their  several  and  respective  process, 
one  of  them,  though  his  suit  be  discontinued,  is  still  incompetent ;  for,  though  it  may  be  doubtful 
whether  he  be  an  indemnitor,  yet  by  losing  the  property  he  loses  a  fund  which  will  pay  the  ex- 
penses of  the  sale.  Boyden  v.  Moore,  11  Pick.  362,  366.  But  ho  was,  beside,  an  indemnitor  by 
joining  in  the  request.  Bulkley  v.  Richards,  supra.  It  seems,  that  in  a  suit  against  the  admin- 
istrator, the  heir  is  not  a  competent  witness  for  the  defendant,  in  a  case  where  the  exhaustion  of 
the  personal  assets  is  necessary,  before  the  plaintiff  can  resort  to  the  real  estate.  Scott  v.  Young, 
4  Paige,  542.  In  assumpsit  by  a  bank  for  alleged  overdrawing  by  the  defendant,  through  the 
carelessness  of  the  cashier,  the  surety  of  the  cashier  was  rejected  as  an  incompetent  witness  for 
the  plaintiff,  as  a  recovery  would  diminish  pro  tcmto  his  hability  as  surety.  State  Bank  v.  Little- 
john,  2  Dev.  381.  The  defendant  in  ejectment  having  taken  a  conveyance  of  the  hcus  in  quo 
under  an  agreement  to  pay  the  debts  of  A.  and  B.,  their  creditor  is  not  a  competent  witness  for 
the  defendant.  Paullv.  Mackey,  3  Watts,  110,  124.  In  case  for  a  nuisance  on  the  defendant's 
land  by  damming  and  flowing  water  back  upon  the  plaintiff,  it  was  held  that  one  who,  pending 
the  suit,  purchased  the  land  and  succeeded  to  the  defendant's  right  of  possession,  was  not  a  com- 
petent witness  for  him ;  and  so  of  one  who  is  special  bail  for  the  defendant  in  a  subsequent  action 
for  continuing  the  nuisance ;  for  the  record  would  be  evidence  against  the  first  in  respect  to  his 
privity  of  estate,  and  against  the  principal  of  the  bail  in  respect  to  the  identity  of  parties  and 
subject  matter.  MiUer  v.  Prazier,  3  Watts,  456,  458,  459.  In  assumpsit  by  a  legatee  to  charge 
the  estate  of  one  out  of  two  execulors,  because  assets  had  come  to  the  hands  of  the  former,  the 
other  executor  is  not  a  competent  witness  for  the  plaintiff.  Doebler  v.  Snavely,  5  Watts,  225, 
228,  229.  In  trespass  de  bonis,  Sec,  a  witness  offered  by  the  plaintiff  had  purchased  the  goods 
from  the  defendant  with  condition  not  to  pay,  if  the  defendant  failed  to  establish  his  title  in  the 
action,  and  was  therefore  rejecled  as  incompetent.  Jones  v.  M'Neil,  2  Bail.  466,  4^,  472,  473. 
In  assumpsit  for  money  received  under  pretence  of  being  the  plaintiff's  assignee  of  a  debt,  the 
debtor  was  held  incompetent  as  a  witness  for  the  plaintiff.  Penniman  v.  Patchin,  5  Yerm.  R. 
346,  354.  In  an  action  by  the  vendee  on  a  warranty  that  a  vessel  was  seaworthy,  the  plaintiff 
offered  the  master  to  prove  her  not  so,  in  consequence  of  which  she  was  lost  whhe  under  his 
care.  Held  incompetent.  Newbold  v.  Wilkins,  1  Harringt.  43.  In  ejectment,  one  who  occu- 
pies a  part  of  the  premises  in  question,  though  not  a  party,  is  not  a  competent  witness  for  the 
defendant ;  for  one  result  of  a  recovery  would  be  a  liabihty  of  the  witness  for  mesne  profits. 
Boyer  v.  Smith,  5  Watts,  55.  See  Doe  v.  Preece,  1  Tyrwh.  410.  The  defendant  holding  as  les- 
see under  the  witness,  the  latter  is  of  course  not  a  competent  witness  for  the  defendant.  Tindal, 
C.  J.,  in  Doe  ex  dem.  Bath  v.  Clarke,  3  Bing.  N.  C.  429. 

We  saw  ante  (note  639),  that  in  ejectment  by  a  grantee  with  general  warranty,  who  had  never 
been  in  possession,  his  grantor  was  said  to  be  competent  for  him ;  because,  though  he  might  fail, 
it  would  not  be  a  breach  of  the  warranty,  which  can  only  be  broken  by  ouster  from  a  posses- 
sion actually  taken.  The  contrary  was  held  in  Randolph  v.  Meek,  Mart.  &  Terg.  58,  61.  The 
court  rely  on  Hamilton  v.  Cutts,  4  Mass.  R.  349 ;  and  Duval  v.  Craig,  2  Wheat.  46,  61,  62. 

In  the  case  of  Briggs  v.  Crick  (5  Esp.  R.  99),  it  was  held  that  the  former  proprietor  of  a  horse, 
who  had  sold  with  warranty  of  soundness,  was,  m  an  action  against  his  vendee  on  a  like  war- 
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a  suit,  wliatever  may  be  bis  rank,  fortune,  or  cbaracter,  is  incompetent  to 
give  evidence,  as  one  wbo  may  be  interested  to  the  amount  of  thousands.(l) 


ranty,'  competent  to  prove  the  soundness  without  a  release,  ag  a  witness  for  his  vendee.  Bald- 
win V.  Dixon,  1  Mood.  &Rob.  59,  S.  P;  Duncan  v.  Bell,  1  Nott  &  M'Cord,  153,  156,  S.  P.;  Light- 
ner  v.  Martin,  2  M'Cord,  214,  S.  P. ;  per  Harper,  J.,  in  Johnson  v.  Harth,  2  Bail.  185,  S.  P.  But 
Aldersou,  J.,  held  conirffi  in  Biss  v.  Mountain,  1  Mood.  &  Rob.  302.  And  see  post,  note  636.  The 
cases  cited  in  these  notes  are  those  of  a  warranty  of  title.  The  reason  given  in  Biss  v.  Mountain 
wag,  that  the  effect  of  a  verdict  for  the  defendant  woald  be  to  relieve  the  witness  from  an  action 
at  his  suit ;  a  result  obvious  enough  if  unsoundness  in  the  hands  of  the  witness  be  in  issue.  If 
it  confessedly  occurred  after  he  had  parted  with  the  horse,  the  verdict  could  in  no  event  affect 
the  witness.     See  per  Harper,  J.,  ui  supra. 

"When  a  suit  is  commenced  by  attaching  property  which  the  debtor  has  sold  after  the  levy, 
though  with  warranty,  the  vendee  is  not  a  competent  witness  for  the  defendant  in  the  cause, 
even  though  he  may  have  sold  to  another  with  warranty.  The  result  of  the  suit  may  deprive 
his  vendee  of  the  specific  property,  and  he  would  be  liable  on  his  warranty ;  and  the  court  in 
Maine  wiU  not  allow  that  his  interest  shall  stand  balanced  by  his  remedy  over  against  his  own 
warrantor.     KendaJl  v.  Field,  2  Shepl.  30. 

It  is  not  necessary,  in  order  to  render  a  witness  incompetent,  that  the  record  in  the  pending 
cause  should  be  evidence  for  or  against  him  in  a  subsequent  suit.  It  is  enough  that  a  decision 
of  the  cause  in  favor  of  the  party  calling  him  will  prevent  the  witness's  HabUity  to  a  subsequent 
suit.  See  the  several  cases  cited  by  Chancellor  Walworth,  6  Paige,  81.  Accordingly,  where  two 
of  three  copartners  in  a  mercantile  firm  sold  and  assigned  all  the  partnership  property  and  effects 
to  W.,  their  copartner,  and  D.  W.,  as  his  surety,  joined  with  him  in  a  bond  to  B.,  one  of  the  re- 
tiring partners,  to  pay  the  debts  of  the  firm,  and  indemnify  him  against  any  liability  on  account 
of  such  debts;  and  a  bill  in  chancery  was  afterwards  filed  by  "W".,  as  such  assignee,  against  S., 
to  recover  a  demand  claimed  to  be  due  from  him  to  the  firm,  and  also  to  bar  a  claim  against  the 
firm  on  the  part  of  S.;  which  he  by  his  answer  alleged  to  be  due  and  claimed  to  have  allowed  to 
him  against  the  copartnership ;  held  that  D.  W.  was  not  a  competent  witness  for  the  complain- 
ant, to  establish  his  claim  against  S.,  and  to  disprove  the  claim  set  up  by  the  latter  against  the 
firm;  as  a  decision  in  favor  of  the  complainant  establishing  or  increasing  the  amount  of  the  com- 
pany claim  against  S.,  or  diminishing  the  amount  of  the  claim  sought  to  be  offset  by  the  defend; 
ant,  would  discharge  or  diminish  the  liability  of  the  witness' on  the  indemnity  bond  pro  tanto. 
Woods  V.  Skiuuer,  6  Paige,  76.  Quere.  Would  not  the  witness  be  competent  as  having  a 
remedy  over  against  his  principal  for  whatever  he  might  have  lost  by  a  decree  against  his  surety, 
within  the  principle  of  Benedict  v.  Hecox  (18  Wend.  490)?  We  have  adverted  to  this  principle 
several  times  in  the  course  of  these  notes. 

(1)  Note  624. — ^Where  a  corporation  is  a  party,  or  immediately  interested  in  the  event  of  a  suit, 
no  member  of  it  can  be  a  wituess  to  support  tlie  interests  of  the  corporatioru  Doe  ex  dem. 
Mayor  &  Burgesses  of  Stafford  y.  Tooth,  3  Tounge  &  Jervis,  19 ;  Kespublica  v.  llichards,  1 
Teates,  480.  Held  contra,  in  a  suit  by  The  City  Council  of  Charleston  v.  King,  for  the  penalty 
due  to  tlie  corporation;  and  this  on  common-law  principles.  City  Council  v.  King,  4  M'Cord, 
481.  And  vid.  Palls  v.  Belknap,  1  John.  B.  486;  Bloodgood  v.  The  Overaeers  of  the  Poor  of 
Jamaica,  12  Id.  285,  S.  P.  And  see  also  Corwein  v.  Hames,  11  John.  R.  76.  In  New  York,  a 
member  of  a  corporation  aggregate,  not  named  on  the  record,  Is  admissible  to  testify  against  the; 
corporation.  2  R.  S.  407,  §  81.  A  stockholder  in  a  bank  was  held  incompetent  as  a  witness 
for  the  bank.  Bank  of  Kentucky  v.  M'VVilliams,  2  J.  J.  Marsh.  256,  260,  261.  A  sui-oty  for  a 
corporation  was  held  competent  to  testify  for  the  corporation,  in  respect  to  another  debt,  for 
which  they  were  sued.  Miller  v.  Mariner's  Church,  7  Greenl.  51.  And  the  member  of  an  elee- 
mosynary corporation,  having  no  pecuniary  interest,  seems  to  be  competent  for  the  corporation 
in  a  suit  diroclly  against  it.  Id.  lu  Louisiana,  members  of  certain  corporations  are  by  statute 
admitted  tor  the  corporation.  Policti  Jury  v.  M'Donougli,  7  Mart.  Lou.  R.  8,  19,  (N.  S.);  and  3 
Mart.  Dig,  482.  But  a  stockholder  is  not  so  admissible.  Lynch  v.  Postlethwaite,  7  Mart,  Louisi- 
ana R.  (1st  series],  69,  211. 


SEC.  IV.]  What  Interest  Disqualifies  a  Witness.  31 

This  is  tlie  unavoidable  consequence  of  the  general  rule.  If  interest  be 
allowed  to  disqualify  in  any  case,  it  must  in  all ;  as  it  is  impossible  by 
any  scale  to  measure  the  different  effects  which  it  may  have  on  different 
minds. 

The  interest  may  be  either  in  the  subject,  in  issue,  in  the  action,  or  in 
the  costs ;  for,  as  we  have  seen,  in  treating  of  the  evidence  of  the  parties 
to  the  suit,  a  plaintiff  or  defendant,  who  has  no  actual  interest  in  the  ac- 
tion, but  merely  sues  or  defends  for  the  benefit  of  a  third  party,  will  be 
incompetent,  if  he  be  liable  to  be  called  on  for  costs.  And,  of  course,  the 
same  rule  applies  to  witnesses  not  being  parties  to  the  suit.(l) 

Where  the  witness  is  so  situated,  that  he  is  interested  on  both  sides,  his 
competency  will  depend  upon  the  equality  or  inequality  of  the  adverse 
interest.  If  they  should  be  exactly  equal,  one  will  counterbalance  the 
other,  and  the  witness  will  be  competent  ;(2)  but  if  there  should  be  any  ex- 


As  to  what  are  called  quasi  corporations,  or  the  civil  divisions  of  the  country,  where  the  ques- 
tion to  be  decided  involves  an  increase  or  diminution  of  the  corporate  means  or  funds,  so  as  to 
add  to  or  lighten  the  hurden  of  taxation  upon  the  individual,  the  Enghsh  courts  have  holden 
that  his  mere  Kabiliiy  to  be  rated  constitutes  an  interest  too  remote  and  contingent  to  operate 
as  the  ground  of  exclusion,  though  it  is  said  to  be  otherwise  if  he  be  acHally  raied.  Bex  y. 
Prosser,  4  T.  E.  1 7,  19,  20 ;  Rex  v.  South  Lynn,  5  Id.  664,  667 ;  Eex  v.  Little  Lumley,  6  Id. 
157.  Several  cases  in  New  Tork  profess  to  go  on  the  same  ground;  and  'they  no  doubt  go  as 
far.  Falls  v.  Belknap,  1  Johns.  R.  486,  491;  Corwein  v.  Hames,  11  Id.  76.  And  in  Bloodgood 
V.  Jamaica  (12  Id.  285),  the  objection  was  disregarded,  though  the  witness  was  actually  rated 
for  the  general  support  of  the  poor,  but  not  for  the  particular  pauper  in  question.  These  cases 
go  very  far  towards,  if  not  quite  up  to  the  cases  in  Connecticut,  stated  quere,  which  receive  the 
inhabitant  without  regard  to  the  question  whether  he  be  ratable  or  actually  rated.  The  City 
Council  V.  King  (4  M'Cord,  487),  went  on  the  cases  of  Johnson  {supra),  and  seems  to  go  the 
whole  length  with  the  Connecticut  authorities.  (See  Trustees,  &c.,  v.  Cowen,  4  Paige,  610  ■ 
Hunter  v.  Trustees,  &c.,  6  Hill  r!  407.) 

(1)  Note  623. — One  having  given  bnnd  to  indemnify  the  plaintiff  against  the  costs  of  the  suit 
is  not  competent  for  him.  Butler  v.  Warren,  11  John.  Uep.  57.  And  an  executor  plaintiff,  in  a 
feigned  issue  to  try  the  validity  of  a  will,  is  not  a  competent  witness  in  its  support,  being  liable 
for  costs.  Vansant  v.  Boileau,  1  Bmn.  444 ;  (Ware  v.  Jordan,  21  Ala.  837 ;  Wills  v.  Judd,  26 
Verm.  617.) 

(2)  Note  626.— See  Marquand  v.  Webb,  16  John.  Rep.  89  ;  Baring  v.  Reeder,  1  Hen.  &  Munf. 
15 J,  164;  Field  v.  Field,  9  WendeU,  394,  398;  Smyth  v.  M'Dow,  1  Rep.  Const.  Court,  277. 

D.  lent  a  horae  to  V.,  to  be  re-dehvered  whenever  D.  thought  proper.  V.  sold  the  horse  to 
M. ;  and  in  an  action  by  D.  against  M.,  the  wife  of  V.  was  declared  to  be  a  competent  witness  for 
D. ;  V.  being  at  all  events  liable  to  tlie  losing  party,  his  interest  was  balanced,  and  his  wife  was 
competent  to  testify  whenever  he  himself  would  have  been.  Marshall  v.  Davis,  1  Wend.  Rep 
109.  The  principal  is  competent  for  the  creditor  against  the  surety,  having  either  a  balanced 
interest  or  one  against  the  creditor.  Bigelow  v.  Benedict,  6  Conn.  Rep.  116.  So,  on  offering  a 
will  for  probate,  the  surety  m  a  bond  given  by  an  administrator,  jpem?enfe  lite,  is  competent  to  sup- 
port the  will;  for  he  is  hable  equally  to  the  executors,  if  the  will  be  established,  or  to  the  ad- 
ministrators, if  not.  Martin  v.  Hough,  2  Hawks,  368.  And  on  an  issue  to  try  whether  the 
husband  had  deeded  or  only  mortgaged  the  land,  ihe  widow  was  received  for  the  complamants 
who  set  up  that  it  was  mortgaged,  because,  whether  deeded  or  mortgaged,  her  right  to  dower 
(say  the  court)  was  gone.  Price  v.  Joiner,  3  Hawks,  418.  Note.— This  case  went  on  the  law 
of  dower  in  North  Oarolma,  which  would  seem  to  differ  from  that  in  some  of  the  other  states.  A 
debtor,  who  had  made  a  general  assignment  of  his  property,  was  received  as  competent  in  a  suit 


82  Of  the  Rule  Concerning  Interest.  [CH.  V. 

between  creditors,  in  which  one  sought  preference  6!  another  on  the  ground  of  usury.  Moffat  v. 
Cochran,  1  M 'Cord's  Ch.  Rep.  434.  An  agent  of  A.,  to  draw  hills  on  A.,  who  promised  to  accept, 
was  held  to  possess  a  balanced  interest  between  the  payee  and  A.,  in  an  action  on  a  bUl  drawn 
by  the  agent  on  A. ;  and  it  was  held  that  he  might  show  A.'s  constructiTe  acceptance ;  for  if  he 
acted  without  authority,  he  would  be  liable  to  A.,  if  the  sum  be  recovered  of  A. ;  and  if  not,  he 
would  be  liable  to  the  payee.  Lowber  v.  Shaw,  5  Mason,  241.  A  debtor  assigned  property  to 
his  creditor  with  warranty,  which  was  afterwards  attached  by  another  creditor;  the  witness  waa 
held  competent  between  them,  his  interest  being  balanced.  And  such  seems  to  be  the  usual  case 
of  a  debtor  assigning  his  effects  to  a  favored  creditor,  and  which  are  afterwards  attached  by  an- 
other creditor  on  the  ground  of  fraud.  Here  is  the  implied  covenant  of  the  right  to  assign  or  sell. 
If  the  assignment  stands,  it  pays  his  debt,  but  leaves  him  in  debt  to  the  attaching  party.  If  it  be 
avoided,  he  is  stiE  indebted.  It  only  changes  the  creditor.  M"or  is  his  liability  to  costs  greater 
or  other  than  in  the  usual  case  of  transfer  of  property  by  failing  debtors  There  is  no  dheot  Ua- 
bility  on  his  part  for  costs ;  and  a  covenant  of  title  or  right  to  sell  in  the  assignment  cannot  make 
him  liable  beyond  the  amount  of  his  debt ;  for  which  he  would  be  liable  without  the  covenant, 
if  the  property  intended  to  secure  it  to  be  taken  away  by  a  superior  or  legal  title.  Prince  t; 
Shepard,  9  Pick.  176,  183.  It  should  appear  affirmatively,  where  the  interest  may  be  balanced, 
that  it  is  not.  Thus,  on  an  issue  whether  a  certain  messuage  was  situated  within  a  chapelry,  a 
person  who  occupied  ratable  property  would,  at  common  law,  be  incompetent  to  prove  that  it 
was,  as  he  might  thus  lessen  his  share  of  chapel  rates.  But  at  the  same  time,  as  his  interest 
might  have  been  balanced  by  increasing  the  number  of  claimants  for  seats  and  sepulture,  and 
thus  add  to  his  burden  and  balance  his  interest,  Bayley,  J.,  said  that  it  should  appear  negatively, 
that  he  would  not  be  thus  burdened.  Marsdon  v.  Stansfield,  1  Bamw.  &  Cress.  815.  In  an  ac- 
tion for  work  done  for  the  defendant  on  A.'s  house,  he  having  retained  tlie  defendant  to  rebuild, 
A.  is  a  competent  witness  for  the  plaintiff  to  prove  that  he  did  the  work,  A.  having  paid  neither; 
for  it  is  immaterial  to  him  whether  he  pay  the  plaintiff  or  defendant.  Goodman  v.  Love,  1  Carr. 
&  Payne,  76.  "Where  the  witness  contracted  to  sell  lands  to  the  defendant,  and  to  sell  the  same 
lands  to  the  plaintiff,  he  was  held  competent ;  for,  per  Curiam,,  if  the  plaintiff  succeed,  the  defend- 
ant, wUl  sue  the  witness  on  his  contract  to  convey  to  him.  If  the  defendant  succeed,  the  plaintiff 
will  sue  him  on  his  contract  to  convey  to  him.  Thus,  being  equally  bound  to  both,  he  stands 
indifferent  between  them.  Nessley  v.  Swearingen,  Addis.  144.  "Where  A.  had  executed  a  usu- 
rious mortgage  with  covenants  of  warranty,  and  subsequently  sold  and  conveyed  the  mortgaged 
premises  by  deed  with  warranty  to  a  third  person,  taking  back  a  mortgage  to  secure  the  pur- 
chase money,  and  assigned  this  mortgage  to  another ;  in  an  action  of  ejectment  by  the  assignees 
of  the  second  mortgage,  against  a  purchaser  under  a  statute  foreclosure  of  the  usurious  mortgage, 
A^  was  held  a  competent  witness  to  prove  the  usury;  for  the  verdict  would  not  be  evidence  for 
or  agamst  him.  If  the  title  of  the  plaintiff  failed,  the  witness  would  be  liable  on  the  covenant  in 
his  deed  with  warranty,  which  was  given  at  the  same  time  with  the  mortgage  to  him,  and  of 
which  the  lessors  of  the  plaintiff  were  the  assignees.  If  the  defendant  should  be  evicted,  the  wit- 
ness would  be  responsible  on  the  covenants  of  warranty  in  his  mortgage.  Jackson  ex  dem.  Skin- 
ner V.  Packard,  6  Wend.  415.  The  servant  of  a  party  who  had  been  bargaining  for  the  purchase 
of  a  chattel,  came  to  the  owner  and  said  that  his  master  desired  to  look  at  it,  and  would  keep  it 
if  approved  of.  The  chattel  waa  in  consequence  delivered  to  the  servant,  but  it  was  neither  pur- 
chased nor  returned.  In  trover  by  the  owner  against  the  servant,  held  that  the  master  was  com- 
petent for  him  to  prove  authority  for  the  message ;  for,  if  the  verdict  had  gone  against  the  defend- 
ant, the  master  would  be  hable  to  him  on  the  ground  of  deceit  in  the  message,  while,  if  it  dis- 
charged the  servant,  it  made  the  master  liable.  Grylls  v.  Davies,  2  Barnw.  &  Adolph.  514.  The 
first  mdorsor  of  a  negotiable  promissory  note  is  competent  without  a  release,  in  a  suit  by  the 
holder  against  a  second  or  subsequent  indorser,  to  prove  that  the  defendant  indorsed  a  note  merely 
for  the  accommodation  of  the  maker,  and  that  the  maker  negotiated  it  fl-audulently.  Hall  v. 
Hale,  8  Conn.  Rep.  336.  Where  both  parties,  in  a  real  action  claimed  the  land  under  the  same 
title,  the  grantor,  from  whom  the  title  was  originally  derived,  waa  admitted  to  testify,  both  par- 
ties being  equally  interested  in  the  covenants  in  the  deed.  Roberts  v.  Whiting,  1 6  Mass.  Rep. 
186.  On  a  biU  hied  by  sureties  to  avoid  their  contract,  on  the  ground  of  indulgence  granted  to 
the  principal,  he  was  held  competent  for  them,     Reid  v.  Watta,  4  J.  J.  Marsh.  440,  441. 

The  mortgagor  of  a  vessel  is  a  competent  witness  for  the  mortgagee  who  is  sued  as  owner  for 
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repairs,  to  show  that  the  transfer,  apparently  absolute,  was  in  fact  conditional ;  for  though  the 
defendant  be  charged  as  mortgagee  in  possession,  the  witness  would  be  liable  to  him  for  no  more 
than  the  debt.  He  should  have  paid  it  without  suit,  and  cannot  therefore  call  on  the  witness  to 
account  for  costs ;  and  if  he  succeed,  the  witness  is  liable  for  the  plaintiff  for  the  same  sum.  Ring 
V.  Franklin,  2  Hall's  R.  C.  P.  N.  T.  1.  P.,  having  sold  goods  to  H.,  subsequently  sold  the  same 
goods  to  P. ;  in  an  action  brought  by  H.  against  P.  for  the  goods,  P.  was  held  an  admissible  witness 
for  H.,  being  equally  liable  on  his  implied  warranty  of  title  to  both  parties.  Prost  v.  Hill,  3  Wend, 
386 ;  Miller  v.  Liltle,  1  Teates,  26.  So  in  a  sale  of  lands.  Inhabitants  of  Worcester  v.  Baton, 
11  Mass.  Rep.  368.  But  it  is  otherwise  where  the  question  is  one  of  boundaries,  not  of  title, 
and  the  witness  is  called  by  the  second  grantee,  for  him,  to  prove  that  the  first  deed  does  not,  on 
a  true  location,  interfere  with  the  second.  Jackson  ex  dem.  Caldwell  v.  Hallenback,  2  John.  B. 
394.  On  a  bill  of  foreclosure  by  a  mortgagee  against  a  levying  creditor  on  the  same  land,  the 
original  debtor  is  a  competent  witness  for  the  plaintiff;  for  it  is  equal  to  him,  whether  the  land 
pay  the  plaintiff's  or  defendant's  debt.  Carter  v.  Champion,  8  Conn.  R.  549,  560.  A.  sold, a 
vessel  to  B.,  who  in  consideration,  agreed  to  pay  A.'s  debt  to  0.  In  assumpsit  by  C.  against  B., 
held  that  A.  was  a  competent  witness  for  the  plaintiff;  for  if  the  plaintiff  succeeded,  the  witness's 
debt  to  him  would  be  extinguished  for  so  much ;  if  not,  the  witness  would  recover  the  same  sum 
from,  or  have  it  allowed  by  the  defendant.  Brown  v.  Atwood,  7  Greenl.  356,  357.  Trover  for 
a  negro.  The  negro  in  question  had  been  purchased  by  the  plaintiff  from  the  defendant's  son, 
who  had  executed  a  bill  of  sale  of  him  to  the  plaintiff.  The  defendant  introduced  the  son  to 
prove  that  the  negro  was  the  property  of  the  defendant,  and  that  he  had  been  sold  vj^ithout  any 
authority.  Held,  that  the  witness  had  an  equal  interest  each  way,  and  was  therefore  competent- 
Stump  V.  Roberts,  1  Cooke,  350.  A.,  having  a  promissory  note  made  by  B.,  delivered  it  to  C.  to 
collect.  C.  sold  the  note  to  D.  for  a  valuable  consideration,  which  he  applied  to  his  own  use,  and 
D.  received  the  money  due  on  the  note  from  the  maker.  In  an  action  by  A.  against  D.  to  recover 
the  amount  of  the  note,  as  for  so  much  money  had  and  received,  C.  is  a  competent  witness  for  D.,  the 
defendant,  for  he  is  in  every  event  liable  to  the  losing  party.  Cushmanv.  Loker,  2  Mass.  R.  106- 
But  it  wag  said  that  an  agent,  authorized  to  receive  money  for  the  plaintiff,  and  who  had  given 
a  receipt  for  the  money,  was  not  competent,  in  an  action  for  the  money  against  the  debtor,  to 
prove  tliat  no  money  was  in  truth  received ;  for  the  plaintiff  would,  on  failure,  have  an  immediatp 
cause  of  action  against  the  witness,  which  a  recovery  in  this  suit  would  bar.  But  the  witness 
would  not  be  Uable  to  the  defendant,  without  his  showing  not  only  that  he  had  paid  the  money, 
but  that  the  witness  had  broken  his  trust.  Fuller  v.  Wheelock,  10  Pick.  135.  A.,  as  agent  for 
the  defendants,  purcliased  property,  which  was  received  by  them,  and  gave  his  note  to  the  ven- 
dor, for  the  defendants,  lor  the  consideration  money.  He  was  afterwards  allowed  the  amount  of 
the  note,  in  settlement  with  the  defendants.  In  an  action  by  the  vendor  against  the  defendants 
to  recover  the  amount  of  this  note,.  A.  was  held  to  be  a  competent  witness  for  the  plaintiff ;  for, 
if  the  plaintiff  recovered,  the  defendants  having  allowed  A.  tlie  amount  in  settlement,  he  would 
be  liable  to  refund  to  them ;  and  if  the  plaintiff  failed,  he  would  be  accountable  to  him  for  the  value 
of  the  property ;  and  so  stood  indifferent  between  the  parties,  being  Uable  at  all  events  to  the 
losing  party.  Emerson  v.  The  Providence  Hat  Manuf  Co.,  12  Mass.  R.  237.  An  agent  who 
had  received  several  sums  of  money,  on  account  of  trespasses  alleged  to  have  been  conimitted|On 
the  lands  of  his  principal,  and  which  he  had  promised  to  refund  in  case  his  principal  did  not 
recover  in  an  action  against  one  of  the  alleged  trespassers,  was  held  a  competent  witness  in  that 
action.  His  interest  was  balanced  between  the  parties.  If  the  plaintiff  prevailed,  he  would  be 
absolved  from  his  agreement  to  refund  the  money,  and  be  liable  to  pay  it  over  to  his  principal.  If 
the  defendant  prevailed,  he  would  be  obliged  to  refund,  according  to  his  agreement.  Renaudet  v. 
Crockeu,  1  CaL  167.  An  agent  or  broker  who  was  authorized  to  purchase  goods  on  certain  specified 
terms,  is  a  competent  witness  for  the  principal,  in  an  action  brought  by  the  vendor  against  the  prin- 
cipal, in  relation  to  the  purcliase  of  the  goods ;  for,  if  he  exceeded  his  authority,  he  is  liable  at  all 
events  to  the  losing  party ;  and  if  he  did  not,  lie  is  liable  to  neither.  Bailey  v.  Ogden,  3  John.  399 
420.  D.  and  M.  being  indebted  to  C,  he  attached  money  in  the  hands  of  B.,  belonging  to  M.  In 
an  action  brought  by  C.  against  B.  to  recover  the  money  so  attached  and  held  by  him,  it  was  held 
that  D.  was  a  competent  witness  for  tlie,  plaintiff;  for  though  the  recovery  of  the  plaintiff  would  go 
far  in  discharge  of  the  debt  due  from  the  witness,  yet  he  would  be  liable  over  to  M.  for  the  same 
amount,  so  that  his  interest'waa  balanced  between  the  parties.    M'Leod  t.  Johnston,  4  John.  R. 
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126.  A  master  of  a  vessel,  who  had  loaned  money  for  necessary  expenditures  for  the  voyage, 
■was  held  to  be  a  competent  witness  for  the  lender,  in  an  action  by  him  for  the  money  lent, 
against  the  owner,  though  the  master  had  drawn  a  bill  on  his  owner  in  favor  of  the  lender,  which 
bin  was  not  accepted ;  for  his  (the  master's)  interest  was  held  equal  between  the  parties.  MLl- 
ward  V.  Hallett,  2  Cain.  R.  HI.  Action  of  replevin.  The  defendant  being  deputy  sheriff,  and  hav- 
ing an  execution  against  A.,  levied  upon  the  goods  in  question  as  the  property  of  A.  and  B. 
The  defendant  offered  B.  as  a  witness  to  prove  the  property  of  the  goods  in  himself  and  A.,  and 
he  was  held  competent.  It  was  indifferent  to  him  which  party  succeeded,  being  in  every  event 
entitled  to  his  moiety  of  the  goods.  Page  v.  "Weeks,  13  Mass.  R.  199.  A,,  being  indebted  both 
to  the  plaintiff  and  B.,  consigned  property  to  the  former,  the  proceeds  to  be  applied  in  the  pay- 
ment of  his  debt  due  the  plaintiff.  The  defendant  attached  the  property  at  the  suit  of  B.,  and 
the  plaintiff  brought  this  action  to  recover  the  value  of  the  property.  Held,  that  A.  was  a  com- 
petent witness  for  the  plaintiff,  because,  if  the  plaintiff  should  prevail,  the  property  would  be 
applied  towards  his  demand.  If  the  defendant  prevailed,  it  would  go  to  pay  the  demand  of  the 
attaching  creditor.  A.,  therefore,  stood  indifferent  between  the  parties.  Rice  v.  Austin,  1 7 
Mass.  R.  197.  In  trover  by  a  sheriff  who  had  levied  on  the  goods  of  a  tenant  without  notice  of 
rent  in  arrear,  against  the  landlord,  who  distrained  the  goods  after  the  levy,  the  tenant  is  com- 
petent for  the  plaintiff.  He  is  entirely  disinterested,  for  it  is  indifferent  to  him  whether  the  goods 
go  to  pay  the  execution  or  the  rent.  Alexander  v.  Mahon,  11  John.  R.  185.  Where  a  master 
of  a  vessel,  who  had  a  lien  on  the  vessel  and  cargo  for  advances  which  he  had  procured  to  be 
made  for  the  use  of  the  vessel,  brought  an  action  of  trover  against  the  defendant,  who  had  by  the 
owner's  direction,  converted  a  part  of  the  cargo,  it  was  held  that  A.,  who  made  the  advances 
and  to  whom  the  master  had  given  his  note  for  the  money  advanced,  was  a  competent  witness 
for  the  master ;  for  whether  the  plaintiff  recovered  or  not,  could  not  affect  the  rights  of  the  wit- 
ness, or  the  hability  of  the  plaintiff  to  him.  Ingersoll  v.  Van  Bokkehn,  7  Cowen's  R.  670.  The 
assignee  of  a  chose  in  action,  assigned  as  a  pledge  to  secure  a  debt  due  from  the  assignor  to  the 
assignee,  with  an  agreement  that  if  the  pledge  should  not  produce  sufficient  to  satisfy  the  debt, 
the  assignor  was  to  pay  the  deficiency,  is  a  competent  witness  for  the  assignor  in  an  action  in 
his  name  to  recover  the  debt  assigned.  Locke  v.  The  North  American  Ins.  Co.,  13  Mass.  R.  61. 
In  an  action  against  the  surety,  the  maker  of  a  promissory  note,  it  was  held  that  the  declarations 
of  the  co-maker  and  principal  were  not  admissible  against  the  defendant,  because  he  was  a  com- 
petent witness  for  either  party.  But  quere  of  the  reason,  for  the  principal  would  be  liable  for 
costs  to  his  surety.  His  interest,  therefore,  was  in  favor  of  the  defendant.  Baker  v.  Briggs,  8 
Pick.  122.  The  drawer  of  a  bill  of  exchange  was  held  not  a  competent  witness  for  the  indorsee 
against  the  acceptor,  because,  should  the  indorsee  faU,  the  witness  would  be  liable  to  him  not 
only  for  the  amount  of  the  bill,  but  for  charges,  interest  and  costs ;  whereas,  if  he  succeeded,  the 
witness  would  be  bound  to  account  with  the  acceptor  for  the  amount  of  the  bill  only.  Scott  v. 
M'Lellan,  2  Greenl.  199,  204. 

That  the  witness  has  a  remedy  over  against  another,  to  indemnify  him  for  what  he  is  to  lose 
by  the  failure  of  the  party  calling  him,  has  often  been  held  to  make  him  competent,  by  equaliz- 
ing his  interest.  Thus,  where  the  witness,  the  defendant's  agent,  had  accepted  a  biU  for  the 
money  claimed  by  the  plaintiff,  yet  the  witness  was  held  competent  for  the  plaintiff,  though,  by 
sustaining  the  action,  he  would  pay  his  own  debt  as  acceptor ;  for  should  the  plaintiff  faU,  and 
the  witness  be  oMiged  to  pay  the  bill,  he  would  have  his  remedy  over  against  the  defendant,  his 
fjrincipal,  for  whom  he,  as  agent,  had  thus  paid  the  debt.  Martineau  v.  Woodland,  2  Carr.  & 
Payne,  65.  So  in  an  action  by  the  second  indorsee  of  a  bill  of  exchange  against  the  drawer,  the 
first  indorsee  was  received  as  a  witness  for  the  plaintiff.  Hewitt  v.  Thompson,  2  Carr.  k  Payne 
372,  in  connection  with  what  was  said  by  Thesiuger,  arguendo,  in  Cropley  v.  Corner,  4  Carr.  & 
Payne,  21,  and  Bayl.  on  Bills  (Boston  ed.  1826),  p.  374.  So  in  trover  for  goods  against  A.,  the 
witness  (the  vendor),  who  sold  them  to  the  plaintiff  on  the  terms  of  taking  them  back  if  not  paid 
for,  was  held  competent  for  the  plaintifl';  for  his  remedy  for  the  price  and  the  return  of  the  goods 
in  specie  were  held  equal  to  the  witness.  Banks  v.  Kain,  2  Carr.  &  Payne,  597.  The  attorney 
who  sues  for  a  non-resident  plaintiff,  and  in  various  other  like  cases,  is  personally  hable  for  costs 
and  so  interested  and  incompetent  as  a  witness  for  the  plaintiff  (see  Brandigee  v.  Hale,  13  John. 
R.  125),  yet,  if  he  be  indemnified  and  consider  that  he  has  ample  secv/rity,  he  is  competent  for 
the  plaintiff.     Chaffee  v.  Thomas,  7  Cowen's  R.  358.     So  if  the  witness  declare  he  is  liable  for 
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ihe  plaintiff's  costs,  but  has  funds  in  his  hands  to  pay  them.  Collins  v.  M'Crummen,  3  M&rt. 
Lou.  R.  (N.  S.)  166,  168,  169.  See  also  Hall  v.  Hale,  supra;  Brown  v.  Atwood,  supra;  Ridley 
V.  Taylor,  13  East,  175;  Buokland  v.  Tankard,  5  T.  R.  519 ;  Bayl.  on  BUls  (Bost.  ed.  1826),  314. 

But  this  mode  of  balancing  interest  is  denied  in  other  cases.  In  Kentucky  it  is  denied, 
though  the  money  to  indemnify  the  witness  be  deposited  with  a  receiver  appointed  by  the  court; 
for  he  may  fail  or  be  faithless.  "Wallace's  Ex'rs  v.  Twyman,  3  J.  J.  Marsh.  451,  460,  461.  So 
in  England,  in  actions  against  sheriffs,  for  the  acts  of  their  deputies  for  levying  on  goods  under 
executions.  That  the  creditors  in  whose  behalf  the  levies  are  made,  have  indemnified  the  depu. 
ties,  will  not  make  them  competent  vntnesses  for  the  sheriffs.  "Whitehouse  v.  Atkinson,  3  Carr. 
&  Payne,  344.     See  also  Owen  v.  Mann,  2  Day,  309.     But  quere,  of  these  last  cases. 

Competency  is  presumed  till  the  contrary  is  shown.  See  notes  1  and  2,  Hall  v.  Sittings,  2 
Harr.  &  John.  112,  120  and  121,  and  the  case  cited  by  Chase,  C.  J.,  at  the  last  page;  Stod- 
dart  V.  Manning,  2  Harr.  &  Gill,  146  ;  Oallis  v.  Tolson's  Ex'rs,  6  Gill  &  John.  80,  91 ;  Saxton 
V.  Boyce,  1  BaQ.  66;  Smith  v.  "White,  5  Dana,  382,  383;  Savage,  C.  J.,  in  Jaxikson  ex  dem. 
Howell  V.  Delancy,  4  Cowen,  421,  430. 

But  the  interest  once  being  established,  it  should  be  clearly  removed;  and  the  witness  leaving 
the  question  doubtful  on  the  facts  stated,  and  the  judge  at  Nisi  Prius  rejecting  him,  the  court  in 
bench  refused  to  grant  a  new  triaJ.  Seymour  v.  Beach,  11  Conn.  R.  215,  281,  282 ;  McManagii 
T.  Ross,  20  Pick.  99,  103.  These  cases,  in  short,  with  many  others  (see  "Witter  v.  Latham,  12' 
Conn.  R.  392,  400,  and  the  cases  there  cited,  especially  Donelson  v.  Taylor,  8  Pick.  390,  see 
Coleman  v.  "Wolcott,  4  Day,  388,  contra),  hold,  that  it  is  for  the  court  alone  to  try  and  determine 
the  question  of  competency,  both  as  to  the  law  and  the  fact,  wherein  it  comes  in  place  of  a  jury ; 
and  a  new  trial  wiU  not  be  granted  where  there  is  a  fair  conflict  of  evidence,  even  though  the 
court  may  find  against  a  slight  preponderance.  The  rule  here  does  not  apply,  that  the  court 
shall  decide  the  law,  and  the  jury  find  the  facts.  All  this  was  also  fully  considered  and  expressly 
determined  in  Townsend  v.  The  State,  2  Blaokf.  151,  162.  And  see  High  v.  Stainback,  1  Stew.  R. 
24.  And  above  all,  error  does  not  lie  for  a  finding,  one  way  or  the  other,  upon  the  facts.  Tay. 
lor  V.  Taylor,  2  "Watts,  351,  358.  After  the  court  has  determined  the  question,  it  is  not  proper 
to  submit  it  to  the  jury.  "Witter  v.  Latham,  supra.  Though  it  is  said  that  where  the  point  de- 
pends on  the  decision  of  an  intricate  question  of  fact,  judges  occasionally,  in  practice,  take  the 
preliminary  opinion  of  the  jury.     8th  ed.  PhU.  Bv.  by  Amos  and  Phillips,  p.  2  and  note  there. 

It  is  no  ground  for  a  new  trial,  that  on  >•■  preUminary  examination  as  to  the  competency  of  a. 
witness,  the  judge  allows,  in  order  to  prove  interest,  improper  evidence  to  be  given  in  the  pres- 
ence of  the  jury;  he,  in  the  end,  properly  receiving  the  witness  on  the  merits,  and  submitting  his 
credit  to  the  jury.     Ackley  v.  Kellogg,  8  Cowen,  223. 

Under  what  circumstances  it  shall  be  said,  that  the  jury  are,  on  the  merits,  to  find  the  law  and 
fact,  either  in  civU  or  criminal  cases,  was  much  and  ably  inquired  in  Townsend  v.  The  State, 
supra.  The  trial  was  on  an  indictment  under  the  excise  law,  for  selling  spirituous  liquors  with- 
out license.  A  license  was  offered  in  evidence ;  but  appearing  on  its  face  to  be  in  consideration 
of  a  sum  less  than  the  statute  required  (50  cents  instead  of  $5),  the  court  pronounced  it  void, 
excluded  the  evidence,  and  directed  the  jury  that  it  was  not  their  province  to  determine  the 
law.  On  error,  it  was  held  that  the  jury  are  judges  of  the  fact,  both  in  civil  and  criminal  mat- 
ters on  such  evidence  as  the  court  shall  submit  to  them  as  competent.  But  they  are  not,  in 
general,  either  in  civil  or  criminal  cases,  judges  of  the  law.  They  are  bound  to  find  the  law  as  i' 
is  propounded  to  them  by  the  court.  They  may,  indeed,  find  a  general  verdict,  including  both 
law  and  fact ;  but  i^  in  such  verdict,  they  find  the  law  contrary  to  the  instructions  of  the  court, 
they  thereby  violate  their  oath. 

The  same  thing  was  lately  held  by  Story,  J.,  in  a  capital  case.  United  States  v.  Battiste,  2 
Sumn.  240,  243.  He  stated  it  as  the  opinion  of  his  whole  professional  life,  that  the  jury  are  no 
more  judges  of  the  law  in  a  capital  or  other  criminal  case,  upon  the  plea  of  not  guilty,  than  they 
are  in  every  civil  case,  tried  upon  the  general  issue.  He  said,  that  in  each  case  they  had  the 
physical,  but  not  the  moral  right  to  decide  the  law  according  to  their  own  notions  or  pleasure. 
That  it  is  the  duty  of  the  court  to  instruct  them  as  to  the  law,  and  of  the  jury  to  follow  such 
instruction.  That  if  the  jury  were  to  decide,  it  would  render  the  law  uncertain ;  it  would  be 
almost  impracticable  to  learn  what  they  did  decide ;  the  court  would  have  no  right  to  review 
their  decision;  that  every  person  has  a  right  to  be  tried  according  to  the  fixed 'law  of  the  land. 
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cess  of  interest  on  either  side,  the  witness  -will  be  incompetent  to  give  evidence 
on  the  side  where  there  is  a  preponderancy  of  interest ;  it  is  obvious,  that 
he  is  interested  to  the  amount  of  theexcess,  in  procuringa  verdict  on  thatside- 
It  may  be  observed,  that  many  of  the  cases,  which  might  be  cited  in  il- 
lustration of  .these  general  principles,  do  not  belong  to  the  present  subject 
of  inquiry,  viz  :  what  interest  will  produce  disqualification,  but  range  them- 
selves under  the  next  head  of  inquiry,  viz :  what  interest  will  not  produce 
disqualification.  However,  as  both  branches  of  inquiry  are  intimately  con- 
nected, and  the  above  division  has  been  adopted  merely  for  the  purpose  of 
convenience,  it  will  be  of  material  use  to  bear  in  mind  the  general  principles, 
before  laid  down,  while  we  enter  ia  detail  on  the  consideration  of  those  decid- 
ed cases,  in  which  witnesses  have  been  rejected  as  incompetent  on  the  ground 
of  interest.  In  some  of  these  cases,  the  interest  of  the  witness  will  be  found 
to  be  perfectly  clear  and  direct ;  in  others,  some  nicety  will  be  required  in 
distinguishing  between  direct  interest  in  the  event  of  the  particular  suit, 
and  interest  in  the  record  as  matter  of  evidence  ;  in  other  cases  again,  it 
will  be  found  diificult  to  discover,  whether  the  witness  has  any  interest 
whatever  in  the  event  of  the  suit.  The  method,  we  shall  in  general  pur- 
sue in  examining  these  cases,  will  be,  to  commence  with  those  in  which 
the  interest  is  most  obvious  and  direct,  and  in  which  the  situation  of  the 
witness  approaches  nearest  to  that  of  a  party  in  the  proceedings. 

1.  Eule  with  respect  to  bail  and  sureties. 

The  bail  for  the  defendant  are  incompetent  witnesses  for  him,  being  di- 
rectly interested  in  the  event  of  the  suit ;  for  if  the  verdict  be  given 
against  the  principal,  the  bail  become  immediately  answerable,  and  they 
are  immediately  relieved  from  this  liability  by  a  verdict  in  his  favor.(l) 


If  he  thought  the  jury  were  judges  of  the  law,  he  should  hold  it  his  duty  to  abstain  from  stating 
the  law  to  them.  And  to  this  it  may  be  added,  if  the  law  give  the  right  to  the  jury,  why  should 
it  run  into  the  inconsistency  of  requiring  the  court  to  determine  the  admissibility  of  evidence  ? 
But  all  the  leading  arguments  and  authorities  on  the  question  will  be  found  fuUy  and  ably  con- 
sidered by  Holman,  J.,  in  Townsend  v.  The  State,  2  Blackf.  156,  et  seq.  He  cites  Addison,  J.'s, 
charges  (Suppl.  Add.  R.  53  to  63,  No.  6),  and  Pennsylvania  v.  Bell  (Add.  B.  156),  and  The  Same 
V.  MoPall  (Id.  255),  which  go  Strongly  to  uphold  the  same  doctrine.  The  learning  of  the  question 
is  perhaps  exhausted  in  charge  No.  6  of  Judge  Addison,  p.  57,  ei  seq.,  and  his  arguments  such  as 
it  is  difificult  for  the  legal  mind  to  resist. 

The  admission  of  slaves  and  free  blacks  as  witnesses,  is  generally  a  matter  of  state  regulation, 
as  we  saw  ante,  note  3.  See  also  the  following  cases :  Rusk  v.  Sowerwine,  3  Harr.  &  John.  97  ; 
Sprig  V.  Negro  Mary,  Id.  491 ;  Cox  v.  Dove,  Mart.  N.  C.  R.  43  ;  State  v.  George,  Id.  40 ;  "Wmn 
T.  Jones,  6  Leigh,  14. 

(Where  the  interest  of  the  witness  is  balanced,  he  stands  indifferent  between  the  parties,  and 
is  therefore  competent.  Scott  v.  Propeller  Plymouth,  6  McLean,  463  ;  Bridger  v.  Bell,  13  Miss. 
■  69  ;  Adams  v.  Gardner,  13  B.  Mon.  197.) 

(1)  See  1  T.  R.  164,  by  BuUer,  J. ;  Piesley  v.  Von  Esoh,  2  Esp.  605. 

Note  627. — The  defendant's  bail  cannot  be  a  witness  for  him,  the  judgment  against  the  de- 
fendant being  conclusive  evidence  of  the  amount  in  an  action  against  the  bail.  Niles  v.  Brocket 
15  Mass.  R.  378  ;  Owens  v.  Colliuson,  3  Uill  &  John.  25,  33  ;  Grey  v.  Toung,  1  Harper,  38,  40. 
Nor  the  bail  to  the  sheriff,  who  has  not  justified,  though  he  believes  other  baU  had  justified,  he 
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Upon  the  same  principle,  a  person  who  has  deposited  in  the  hands  of  the 
sheriff,  in  lieu  of  bail,  a  sum  of  money,  which  by  rule  of  court  is  made  to 
abide  the  event  of  the  suit,  is  not  competent  for  the  defendant.(l)  When- 
ever the  husband  of  a  witness  would  be  incompetent  to  give  evidence  on 
account  of  his  interest  in  the  cause,  it  necessarily  follows  that  the  wife  will 
also  be  excluded,  having  an  unity  of  interest  with  her  husband ;  and  the 
wife  of  the  bail  is,  therefore,  incompetent  to  give  evidence  for  the  party 
on  whose  behalf  her  husband  has  become  bound.(2). 


having  done  nothing  to  get  himself  discharged.  Hawkins  v.  Inwood,  4  Can-.  &  Payne,  148" 
And  the  bail  being  incompetent,  his  wife  is  so.    Leggett  v.  Boyd,  3  Wend.  E.  376. 

This  rule,  excluding  bail,  of  course  applies  to  a  surety  in  a  replevin  bond  ("Wallace's  Ex'rs  v. 
Twyttian,  3  J.  J.  Marsh.  461 ;  and  see  CoUett  v.  Wyley's  Heirs,  2  Bibb,  46T) ;  and  it  has  also 
been  extended  to  a  surety  in  an  injunction  bond,  who  is  not  a  witness  for  the  complainant  (Wick- 
liife  V.  Mosely,  4  J.  J.  Marsh.  172) :  and  to  securities  in  an  administration  bond,  in  a  suit  by  a 
distributee.  Owens  v.  Collinson,  3  Gill  &  John.  25.  So  a  surety  in  a  sequestration  bond 
(answering  nearly  to  our  replevin  bond)  is  not  competent  witness  for  the  plaintiff.  Lane  v.  De- 
peyster,  7  Mart.  Lou.  R.  373. 

In  Vermont,'  it  was  held  that  an  objection  before  auditors  against  the  bail  being  a  witness, 
which  was  a  fact  appeariug  on  the  records  of  the  court,  though  it  was  not  verified  in  any  way  to 
the  auditors,  was  well  made ;  and  on  the  coming  in  of  the  report,  it  should  have  been  rejected 
by  the  court  for  that  reasoa.  The  witness,  on  his  voir  dire,  had  forgotten  it.  M'ConneU  v.  Pike, 
3  Term.  E.  505. 

(1)  Lacoh  V.  Higgins,  3  Stark.  N.  P.  0.  182. 

(2)  Cornish  v.  Pugh,  8  D.  &  R.  65. 

Note  628.— See  Leggett  v.  Boyd,  3  Wendell,  376. 

This  rule  is  not  so  broad  as  to  exclude  the  wife  in  all  cases  where  the  husband  would  be  in- 
competent. Thus,  where  father  and  son  were  jointly  indicted,  but  tried  separately,  for  murder, 
on  the  trial  of  the  father,  before  the  son's  trial,  the  wife  of  the  latter  was  held  a  competent  witness 
for  the  father.     State  v.  Anthony,  1  M'Cord,  285. 

"  Where  the  husband  is  disqualified  by  reason  of  interest,  the  wife  is  also  incompetent.  1  Ld. 
Eaym.,  744 ;  2  Str.  1095 ;  Snyder's  Lessee  v.  Snyder,  6  Binn.  483."  Per  Marcy,  J.,  delivering 
the  opinion  of  the  court  in  Leggett  v.  Boyd,  3  Wend.  378.  And  see  Pipher  v.  Lodge,  16  Serg.  & 
Rawle,  214;  Daniel  v.  Proctor,  1  Dev.  428,  430,  per  Henderson,  J.,  who  explains  the  principle 
of  this  rule;  and  Porretier  v.  Guerrineau's  Creditors,  1  M'Cord,  304. 

And  the  contrary  follows,  that  where  the  husband  or  wife  is  competent,  the  other  is  also  com- 
petent (Porter  v.  M'Clure,  1  Hayw.  E.  360);  as  where  the  interest  of  the  one  is  against  the  party 
offering  the  witness,  the  other  may  be  received.  Per  Walworth,  Ch.,  in  The  City  Bank  v.  Bangs, 
3  Paige,  37,  38.  Thus,  where  the  husband  had  guarantied  the  payment  of  a  note  belonging  to 
the  wife  before  marriage,  and  which  he  indorsed  to  the  plaintiff,  she  was  received  for  the  maker 
to  prove  that  it  was  paid  to  her  before  marriage,  his  liability  being  contingent.  -Pitch  v.  Hill,  11 
Mass.  E.  286.  So,  where  the  husband's  interest  is  balanced,  the  wife  is  competent.  Baring  v. 
Eeeder,  1  Hen.  &  Munf  154;  Marshall  v.  Davis,  1  Wend.  109.  So,  if  the  husband  release  his 
interest,  this  makes  the  wife  competent.  Brayfield  v.  Brayfleld,  3  Har.  &  John.  208.  And  see 
Miller  v.  Frazier,  3  Watts,  456,  458,  459.  The  doctrine  in  the  cases  above  cited,  and  in  various 
others,  has  been  applied  to  sureties  in  a  replevin  bond  Bailey  v.  Bailey,  1  Bing.  92;  S.  C,  1 
Moore,  439  ;  Sanderson's  Ex'rs  v.  Marks,  1  Harr.  k  Gill,  255 ;  Morton  v.  Beall's  Adm'r,  2  Id.  136 ; 
Hall  V.  Baflies,  15  Pick.  51.  The  indorsement  of  a  writ,  in  several  states,  makes  the  indorser  a 
surety  for  costs,  and  so  incompetent  (Eoberts  v.  Adams,  9  GreenL  9  ;  Beckley  v.  Freeman,  15 
Pick.  468  ;  Clark  v.  Kensell,  1  Wright,  480) ;  and  held,  that  in  Ohio  the  attorney's  clerk  might 
bind  his  principal  by  indorsement,  if  he  have  special  authority.  Id.  The  receiptor  of  goods 
attached  is  not  a  competent  witness  for  the  defendant  in  the  attachment  suit,  where  he  has 
allowed  them  to  pass  into  the  hands  of  the  latter ;  but  his  competency  was  restored  by  the  de- 
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When  a  material  witness  for  the  defendant  has  become  bail  for  him,  the 
court  will  allow  his  name  to  be  struck  out,  on  the  defendant  adding  and 
justifying  another  bail  instead  of  the  witness.(l)  And  even  at  the  trial, 
the  judge  will  allow  the  witness's  name  to  be  struck  out  of  the  bail  piece, 
if  the  defendant  deposit  with  the  associate  a  sufficient  sum,  as  a  security 
for  the  debt  and  costs.(2)     Of  course,  immediately  the  name  of  the  bail  has 


posit  of  a  sum  of  money  in  his  hands  equal  to  the  greatest  amount  for  which  he  stood  liahle  on 
the  receipt.  Allen  v.  Hawks,  13  Pick.  19;  Beckley  v.  Freeman,  15  Id.  468.  The  bail  for  one  who 
appears  from  a  justice's  court,  is  not  competent  for  the  appellant  in  the  appellate  court.  Craven 
V.  Updike,  3  Blaokf  272.  And  see  Lavender  v.  Pritchard,  2  Hayw.  331,  and  M'CuUock  v.  Tyson, 
2  Hawks,  336.  The  surety  in  an  attachment  bond  to  secure  the  defendant  his  damages  and 
costs,  is  not  a  competent  witness  for  the  complainant.  Miller  v.  Henshaw,  4  Dana,  325,  333. 
And  see  Garmon  v.  Barringer,  2  Dev.  &  Bat.  502.  So  in  an  attachment  bond  conditioned  to 
return  the  property  attached  and  pay  the  judgment.     Stowe  v.  Sewall,  3  Stew.  &  Port.  CI,  74. 

(1)  Whatley  v.  Fearnly,  2  Chit.  Eep.  103  ;  Tidd's  Pr.  (9th  ed.)  259. 

(2)  Baillie  v.  Hole,  Mo.  &  Ma.  N".  P.  C.  289  ;  3  C.  &  P.  560 ;  Pearcey  v.  Fleming,  5  C.  &  P.  503. 
In  the  former  of  these  cases,  the  sum  deposited  was  the  amount  sworn  to,  together  with  a  further 
Bum  to  cover  the  costs :  in  the  latter  case,  double  the  sum  sworn  to  was  deposited. 

Note  629. — The  defendant  may  avail  himself  of  the  testimony  of  his  bail,  by  substituting  and 
justifying  new  bail  instanter  at  the  circuit.  This  is  a  matter  of  right  which  cannot  be  denied  by 
the  court.  Leggett  v.  Boyd,  3  Wend.  Rep.  376.  And  the  right  extends  to  the  case  of  a  surety 
for  the  party  on  appeal  from  an  inferior  court.  Tompkins  v.  Curtis,  3  Cowen's  Eep.  251 ; 
M'CuUock  V.  Tyson,  2  Hawks,  336.  And  of  security  to  procure  an  adjournment  or  postpone- 
ment of  the  trial  in  a  justice's  court  in  the  state  of  New  York.  Irwin  v.  Cargell,  8  Johns. 
Eep.  407. 

The  undertaking  of  a  surety  for  costs  upon  the  record  may  be  stricken  out,  and  a  new  and 
sufficient  surety,  in  the  discretion  of  the  court,  substituted,  to  make  the  first  surety  a  witness  for 
the  plaintiff.  Stimmel  v.  Underwood,  3  Gill  &  John.  282  ;  Butler  v.  De  Hart,  1  Mart.  Lou.  Eep- 
(N.  S.)  184,  185,  186. 

In  South  Carolina,  it  was  held  that  the  circuit  judge  had  no  power  to  allow  a  substitution  of 
new  bail  on  the  trial,  so  as  to  restore  the  competency  of  the  first  bail.  The  plaintiff  might  have 
released,  or  the  bail  might  have  surrendered  the  principal ;  and  this  would  make  him  competent. 
Grey  v.  Toung,  1  Harper,  38,  40.  Or  bail  may  be  substituted  at  bar  on  motion.  Anon.,  Sty. 
385.  It  was  held,  we  have  seen,  in  Iieggett  v.  Boyd  (3  "Wend.  376),  that  the  bail  may  be  dis- 
charged at  the  circuit.  This  supposes  a  full  power  in  the  circuit  judge  to  receive  new  bail  and 
order  an  exonereteur  to  be  entered  on  the  original  bail  pieces  without  any  surrender,  though  a 
doubt  of  this  is  expressed  in  13  John.  Rep.  1 26  ;  otherwise  the  decision  in  that  case  would  be 
nugatory.  Indeed,  this  power  of  a  circuit  judge  has  recently  been  recognized  in  England.  On 
depositing  a  sum  of  money  sufficient  to  cover  all  the  plaintiff's  claims.  Lord  Tenterden  made  an 
order  for  striking  the  witness's  name  from  the  bail  piece ;  and  it  was  said  that  Lord  Chief  Justice 
Best  had  done  the  same  thing  before.  Bailey  v.  Hole,  3  Carr.  &  Payne,  660.  It  seems,  by  the 
report  of  the  same  case  in  another  book,  that  the  sum  deposited  was  equal  to  the  sum  sworn  to 
and  costs.  Baillie  v.  Hole,  1  Mood.  &  Malk.  289.  Auditors  do  not  possess  the  power  to  discharge 
bail;  and  it  is  no  objection  that  they  refuse  to  give  time  to  move  the  court.  Newton  v.  Higgins, 
2  Verm.  Rep.  366. 

In  an  action  of  assumpsit,  the  plaintiff's  attorney  was  called  as  a  witness,  and  objected  to  by 
the  defendant,  for  the  reason  that  the  plaintiff  being  a  non-resident,  and  no  security  for  costs 
having  been  filed  in  pursuance  of  the  14th  rule  of  January  term,  1699,  he  was,  therefore,  Hable 
for  costs.  A  bond  was  then  drawn  and  executed  by  three  persons,  conditioned  to  pay  costs  to 
the  defendant  in  case  the  plaintiff  should  fail  in  the  action;  the  bond  was  tendered  to  the 
defendant's  counsel,  who  admitted  the  sufficiency  of  the  security,  but  refused  to  receive  it.    Held, 
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been  struck  out  of  the  bail  piece  by  competent  autbority,  bis  liability 
ceases,  and  bis  interest  is  therefore  removed  ;  but  his  incompetency  will 
continue,  where  it  does  not  distinctly  appear  that  his  liability  has  termi- 
iiated.(l)    Thus,  where  a  witness  stated  on  the  voir  dire  that  he  was  bail  to 


that  the  defendant  having  admitted  the  sufficiency  of  the  sureties,  the  competency  of  the  attorney 
■was  restored.    Brandigee  v.  Hale,  13  John.  Rep.  125. 

The  witness  is  now  by  statute  rendered  competent  in  New  York  in  such  a,  case  by  filing 
security,  and  the  sureties  justifying,  if  excepted  to,  and  giving  notice  to  the  defendant.  2 
R.  S.  621,  §  8. 

So,  if  the  attorney  be  indemnified,  and  fully  secured  for  the  costs,  he  is  competent  for  his 
client.    Chaffee  v.  Thomas,  1  Cowen's  Rep.  358. 

A  surety  in  a  replevin  bond  on  a  Kentucky  replevin  upon  3,fi.fa.  is  not  competent  for  his 
principal  on  a  bill  filed  by  him  to  avoid  tlie  original  judgment,  even  though  the  principal  has  paid 
in  the  whole  money  recovered  by  the  judgment  to  a  receiver  appointed  by  the  court,  in  order 
that  it  might  abide  the  decree.  To  make  him  competent,  he  must  be  absolutely  released,  which 
is  not  the  effect  of  the  payment.  Wallace's  Ex'rs  v.  Twyman,  3  J.  J.  Marsh.  461.  And  see 
CoUett  V.  Wyley's  Heirs,  2  Bibb,  467. 

The  competency  of  special  bail  may  be  restored  on  motion  to  add  and  justify  other  bail.  What- 
ley  V.  Fearnley,  2  Chit.  Rep.  103.  And  it  was  restored  at  Nisi  Prius  by  an  order  to  strike  his 
name  from  the  bail  piece  on  depositing  with  the  marshal  of  the  lord  chief  baron  £200,  he  being 
bail  for  £100.  Pearcey  v.  Fleming,  5  Carr.  &  Payne,  503,  cor.  Lord  Lyndhurst,  C.  B.  The 
surety  for  a  plaintiff  on  his  appeal  from  an  award  of  arbitrators,  was  discharged  by  the  court,  and 
he  received  as  a  witness  for  the  plaintiff.  Salmon  v.  Ranee,  3  Serg.  &  Rawle,  311,  314.  The 
plaintiff,  to  restore  the  iudorser  of  the  writ  (thereby  becoming  security  for  the  defendant's  costs), 
was  allowed  to  deposit  so  much  as,  in  the  opmion  of  the  court,  would  pay  the  defendant's  costs, 
should  he  prevail ;  and  thus  render  the  indorser  competent  for  the  plaintiff.  Roberta  v.  Adams, 
9  Greenl.  9.  So  to  deposit  money  with  his  sureties,  equal  to  the  penalty  in  a  replevin.  Hall  v. 
Baylies,  15  Pick.  51,  53.  So,  the  defendant  to  deposit  money  with  the  receiptor  of  goods 
attached,  equal  to  their  value.  Allen  v.  Hawks,  13  Pick.  79  ;  Beckley  v.  Freeman,  15  Pick.  468. 
The  surety  in  a  replevin  bond  may  be  rendered  competent  for  the  plaintiff  by  the  substitution  of 
other  security.  Bailey  v.  BaUey,  1  Bing.  92 ;  S.  C,  7  Moore,  439.  And  a  witness  for  the  plain- 
tiff, who  is  liable  to  the  defendant  in  a  bond  for  the  costs  of  the  action,  may  be  rendered  compe- 
tent by  his  depositing  the  penalty  of  the  bond  with  the  proper  officer  of  the  court.  1  Mood.  & 
Rob.  329.  Appeal  bonds  may  be  canceled,  and  others  substituted,  to  let  in  the  sureties  as  wit- 
nesses. M'CuUock  V.  Tyson,  2  Hawks,  336;  Lavender  v.  Pritchard,  2  Hayw.  337.  So  an 
attachment  bond.     Garmon  v.  Barringer,  2  Dev.  &,  Bat.  502. 

(That  the  surety  is  incompetent,  see  further  Gates  v.  Noble,  33  Maine  R.  258;  MoCreeliss  v. 
Hinkle,  17  Ala.  459.  And  that  he  may  be  rendered  competent  by  depositing  the  amount  of  the 
penalty  of  his  bond  in  court,  see  Cooper  v.  Bakeman,  33  Maine  R.  376.) 

(1)  Note  630. — The  following  are  most  of  the  American,  and  some  of  the  late  English  oases, 
which  present  the  various  means  of  extinguishing  or  neutralizing  interest,  beside  release  and 
payment : 

Cortes  V.  Billings,  1  John.  Cas.  270 ;  Hooper  v.  Royster,  1  Munf.  119.  In  an  action  by  an 
indorsee  against  one  indorser  of  a  foreign  bill  of  exchange,  the  person  who  indorsed  to  the  de- 
fendant is  not  made  competent  for  the  plaintiff  by  striking  his  name  off  the  1st  and  3d  set,  the 
2d  being  alleged  to  have  been  lost ;  for  though  the  witness's  name  be  thus  stricken  from  two 
sets,  the  second  might  have  come  to  a  lona  fide  holder,  who  could  not  be  affected  by  the  plain- 
tiff's act.  Steinmits  v.  Currie,  1  DaU.  269.  One  of  three  joint  plaintiffs  having  assigned  all 
his  interest  to  the  other  two,  who  deposited  costs  with  the  clerk,  covering  his  liability  in  this 
respect,  he  was  received  as  competent  for  them.  Willings  v.  Oonsequa,  1  Pet.  C.  C.  R.  301.  A 
guarantor  of  a  debt  is  competent  to  prove  the  debt  against  the  principal,  on  a  surrender  of  the 
guaranty  with  permission  to  destroy  it.  Merchants'  Bank  v.  Spicer,  6  Wend.  443.  A  witness 
incompetent  by  reason  of  an  implied  warranty,  is  made  competent  by  a  discharge  from  his  debts 
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under  the  Insolvent  Aet.     Murray  v.  Jlidab,  6  Cowen's  "R.  484.     "Where  it  did  not  appear  how 
long  the  defendant  in  an  ejectment  had  been  in  possession  of  the  land  in  dispute,  a  lessee  of  the 
plaintiff  under  an  old  lease,  who  had  probably  been  out  of  possession  twenty  years  or  more, 
and  against  whom  no  suit  had  been  brought,  was  held,  in  the  absence  of  further  evidence 
showing  liability  for  mesne  profits,  not  to  be  incompetent  as  a  witness  for  the  plaintiff,  on  the 
ground  of  interest.     Unger  v.  "Wiggins,  1  Rawle,  331.     A  legatee  who  has  assigned  Ms  interest 
to  another  is  competent  to  prove  the  will,  though  the  consideration  of  the  assignment  be  a  bond 
for  a  given  sum,  payable  at  a  future  day.     M'llroy  v.  M'llroy,  1  Rawle,  433.     In  trespass;  quare 
clamwmf regit ;  pleas,  the  general  issue  and  several  justifications;  including  one  that  the  premises 
are  a  free  wharf  for  the  inhabitants  of  0.,  one  of  these  inhabitants  is  incompetent  for  the  de- 
fendant ;  but  may  be  restored  on  the  defendaiit's  waiving  that  branch  of  the  defence.     Prewitt 
V.  Tilly,  1  Carr.  &  Payne,  140.     The  assignee,  of  a  chose  in  action  (e.  g.  a  promissory  note)  is 
competent  for  the  plaintifr,  if  before  trial  he  parts  with  his  interest  to  a  third  person,  although 
the  action  was  commenced  by  hia  direction ;  notwithstanding  his  liability  as  assignee  for  costs  to  the 
defendant.     Soulden  v.  Yau  Rensselaer,  9  "Wend.  293.     If  a  deed  be  attested  through  mistake 
or  fraud  by  an  incompetent  witness,  chancery  will  supply  the  defect,  and  establish  it  against  the 
grantor  on  the  same  principle  that  it  supplies  the  defective  execution  of  a  power.  Smith  v.  Chap- 
man, 4  Connecticut  R.  344 ;  Carter  v.  Champion,  8  Connecticut  R.  549.    After  suit  brought  on  a 
promise  made  to  A.  and  B.,  administrators  of  D.,  in  consideration  of  a  devastavit  (the  release  of 
two  judgments  due  to  D.'s  estate),  A.  died,  and  his  son,  after  having  assigned  all  hiB  interest  in 
the  suit,  and  offered  to  pay  all  costs,  was  offered  as  a  witness  for  the  plaintiff;  yet  he  was  held 
incompetent ;  for  his  father's  estate  was  liable,  to  make  good  a  share  of  the  devastavit.     Kim- 
ball V.  Kimball,  3  Rawle,  469.     One  for  whose  benefit  a  suit  is  commenced  is  not  rendered  an 
admissible  witness  for  the  plaintiff,  by  an  assignment  of  his  interest,  on  the  trial,  to  a  third 
person,  and  a  release  by  the  latter.     Jarvis  v.  Baker's  Adm'r,  3  Term.  R.  445.     Quere :  The 
assignment  was  said  to  be  defective.     See  Soulden  v.  Van  Rensselaer,  supra.    A  witness  for 
the  lessor  of  the  plaintiff  said  he  once  had  an  assignment  from  the  lessor,  but  had  given  it 
up,  and  never  had  possession  ;  yet  held  interested ;  for  that  would  not  pass  away  his-  interest 
without  a  reassignment.     Doe  ex  dem.  Scales  v.  Bragg,  By.  &  Mood.  N.  P.  CaS.  81.     Whfere  the 
witness  had  once  been  liable  to  the  party,  for  his  misconduct  in  the  transaction  about  which  he 
was  called  to  testify  but  that  liability  was  barred  by  the  Statute  of  Limitations,  it  was  held 
that  there  was  not  a  subsisting  interest  sufficient  to  disqualify  the  witness.     Ludlow  v.  "Union 
Insurance  Co.,  2  Serg.  &  Rawle,  119.     And  see  United  States  v.  Smith,  4  Day,  121.     An  attor- 
ney who  palmed  a  witness  upon  the  court  as  disinterested,  he  being  ia  truth  interested  by  having 
retained  the  attorney,  and  agreed  to  pay  him,  was  held  discharged,  the  same  as  if  a  release  had 
been  given ;  and  the  attorney  in  a  suit  for  his  fees  was  nonsuited.     "WUliams  v.  Go'odwin,  11 
Moore,  342.     A  witness  who,  by  informing  in  a  summary  proceeding  under  the  statute  for  sup- 
pressing vice  and  immorality,  is  entitled  to  a  share  of  the  penalty,  cannot  be  restored  to  com- 
petency by  assigning  to  another ;  for  his  interest  is  not  assignable.     Commonwealth  v.  Harges- 
heimer,  1  Ashmead's  R.  413.     Though  a  claim  for  a  trespass  de  bonis  asportaiis  has  been  held 
assignable  for  a  like  purpose.    North  v.  Turner,  9  Serg.  &  Rawle,  244.     So  a  policy  of  insurance 
(Steele  v.  Phoenix  Insurance  Co.,  3  Binn.  R.  308),  and  a  book  debt,  before  suit  brought.    "Wistar 
V.  "Walker,  2  Browne's  E.  166.     In  a  writ  of  entry  against  a  stranger,  by  a  mortgagee  for  land, 
the  mortgagor  of  the  land  was  received  as  competent  for  the  demandant,  on  the  latter  releasing 
so  much  of  the  debt  as  should  not  be  satisfied  by  the  land  mortgaged,  and  covenanting  to  resort 
to  the  land  as  the  sole  fund  for  payment.     Howard  v.  Chadbourne,  5  fireenl.  15.     A  devisee 
feme  covert  who  attested  the  will,  was  received  to  prove  it,  on  assigning  with  her  husband  all 
their  interest  to  another,  and  taking  his  release  to  the  husband  of  all  actions.     Kerns  v.  Soxman, 
16  Serg.  &  Rawle,  315.     A  witness  swore  he  was  liable  for  the  costs,  but  had  funds  in  hia 
hands  to  meet  the  demand.    Held  competent.    Collins  v.  M'Crummen,  3  Mart.  Lou.  E.  (N.  S.) 
166,  168,  169.     If  a  party  interested  only  on  account  of  costs,  deposit,  or  offer  to  deposit  with 
the  clerk,  such  sum  as  shall  be  directed  by  the  court,  to  cover  tlie  costs,  in  case  he  shall  he  decreed 
to  pay  amy,  he  is  stiU  clearly  interested.     Meeker's  Assignees  v.  "Williamson,  8  Mart.  Lou.  E. 
(1st  series,)  365,  370. 

An  English  judge  refused  to  put  oflf  a  trial,  to  enable  a  bankrupt  to  obtain  a  certificate  from 
the  Lord  Chancellor,  in  order  to  make  the  banlcrupt  a  witness,  though  aU  the  requisite  steps  had 
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the  sheriff  in  the  action,  and  that  he  did  not  justify,  but  that  he  had  not 
done  anything  to  get  discharged  from  the  liability  which  he  had  contracted 
by  becoming  bail,  he  was  rejected  as  an  incompetent  witness.(l)  And 
where  an  attachment  had  been  granted  against  the  sheriff  for  not  putting 
in  bail,  but  which  was  afterwards  set  aside  on  terms,  one  of  which  was, 
that  the  attachment  should  stand  as  security,  the  bail  to  the  sheriff  were 
ruled  to  be  incompetent  witnesses  for  the  defendant.(2) 

A  surety  in  a  replevin  bond  is  interested  in  procuring  a  verdict  for  the 
plaintiff,  in  the  same  manner  as  bail  are  interested  in  procuring  a  verdict 
for  the  defendant,  and  is  therefore  incompetent ;  but  if  his  testimony  be 
required,  the  courts  will  permit  the  substitution  of  a  new  surety  in  lieu  of 
the  witness,  in  order  that  the  latter  may  be  rendered  competent.(3) 

In  the  cases  which  have  just  been  stated,  respecting  the  incompetency 
of  bail  and  sureties,  the  situation  of  the  witness  was  that  of  a  party  imme- 
diately connected  with  the  proceedings  in  the  action,  and  his  interest  in 
procuring  a  verdict,  in  favor  of  the  party  for  whom  he  has  become  bound, 
is  apparent  from  the  proceedings  themselves. 

2.  Rule  as  to  witnesses  jointly  interested  with  a  party  in  the  subject  matter  of  the  suit. 

When  an  action  is  brought  by  or  against  a  person  as  a  trustee  for 
another,  the  person  who  is  substantially  interested  in  the  action,  though 
not  nominally  a  party,  is  incompetent  by  reason  of  a  direct  interest. 
Therefore,  in  an  action  on  a  policy  of  insurance,  where  the  declaration 
averred  that  the  policy  was  made  in  the  names  of  the  plaintiffs  as  agents 
for  the  sole  use  and  benefit  of  A  and  B,  who  were  interested  in  the  goods 
insured,  neither  of  the  persons  so  interested  is  a  competent  witness  for  the 
plaintiffs.  And  even  their  release  to  the  plaintiff,  of  all  actions  for  any 
sum  recovered  by  them  on  the  policy,  will  not  restore  their  competency  ; 
for  it  must  be  presumed,  until  the  contrary  be  shown,  that,  as  they  are  in- 
terested in  the  policy,  the  action  has  been  brought  by  their  authoritj^,  and 
that  they  are  liable  to  the  attorney  for  the  costs  of  the  action.  Nor  will 
the  circumstance  that  the  nominal  plaintiffs  in  the  action  have  received  an 
indemnity  from  other  persons,  make  any  difference,  the  witness  still  re- 
maining liable  to  the  attorney  in  respect  of  costs.(4) 

In  actions  on  policies  of  insurance  where  there  lias  been  a  consolidation 
rule,  an  underwriter,  who  is  a  party  to  such  rule,  is  of  course  as  directly 
interested  in  the  event  of  the  particular  cause,  as  if  he  were  a  party  to  the 
cause  itself;   and  he  is,  therefore,  incompetent.     So,  in  a  case  where  the 


been  taken  to  enable  him  to  do  it,  and  he  was  willing  to  release  Ms-  surpluSi    Tennant  v. 
Strachan,  4  Carr.  &  Payne,  31 ;  S.  C,  1  Mood.  &  Malk.  371. 
^1)  Hawkings  v.  Inwood,  4  Car.  &  P.  148. 

(2)  Piesley  y.  Von  Esch,  2  Esp.  N.  P.  0.  605. 

(3)  Bailey  v.  Bailey,  1  Bing.  92 ;  S.  C,  1  Moore,  439. 

(4)  Bell  V.  Smith,  5  B.  &  C.  188. 
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defendant  in  an  action  on  a  policy  of  insurance  called  another  underwriter 
as  a  witness,  who  stated  that  he  had  paid  the  loss  to  the  plaintiff,  upon  an 
undertaking  that  he  was  to  be  repaid  in  the  event  of  this  action  failing, 
and  that  he  had  since  received  a  letter  from  the  plaintiff,  promising  to  re- 
turn the  money  on  that  event.  Lord  EUenborough,  C.  J.,  at  the  trial  re- 
jected the  witness.  On  a  motion  afterwards  for  a  new  tri^l,  the  court  sent 
the  case  to  be  re  tried,  for  the  purpose  of  ascertaining  more  particularly 
the  time  when  the  undertaking  was  made  to  the  witness  ;  but  on  that  oc- 
casion Lord  EUenborough  said,  "  If  a  person,  who  is  under  no  obligation 
to  become  a  witness  for  either  of  the  parties  to  the  suit,  choose  to  pay  his 
debt  beforehand,  upon  a  condition  that  it  is  to  be  determined  by  the  event 
of  that  suit,  he  becomes  as  much  interested  in  the  event  of  that  suit,  as  if 
he  were  a  party  to  the  consolidation  rule."(l) 

Upon  the  same  principle,  one  who  is  in  partnership  with  the  defendant 
is  not  a  competent  witness  to  discharge  a  debt,  to  which,  as  a  partner,  he 
•would  be  jointly  liable.  In  an  action  for  goods  sold  and  delivered,  the 
plaintiff  having  proved  the  sale  of  the  goods  to  the  defendant  and  one  J.  S. 
as  partners  in  trade.  Lord  Kenyon  held,  that  J.  S.  could  not  be  called  for 
the  defendant  to  prove  that  the  goods  were  sold  to  himself,  and  that  the 
defendant  was  not  concerned  in  the  purchase,  except  as  his  servant,  ob- 
serving, that  the  witness  came  to  defeat  an  action  against  a  man  proved  to 
be  his  partner,  and  that  by  discharging  the  defendant  he  benefited  himself, 
as  he  would  be  liable  to  pay  his  share  of  the  costs  recovered  by  the  plain- 
tiff in  that  cause.(2)  In  a  similar  action,  where  the  plaintiff  proved  that 
the  goods  had  been  sold  and  delivered  to  the  defendant,  it  was  held  that  a 
partner  of  the  defendant  was  an  incompetent  witness  for  him,  to  prove  that 
the  goods  had  been  sold  to  the  defendant  and  to  the  witness  jointly,  and 
had  been  paid  for  by  them.(3)     And  in  a  late  case  where  the  action  was 


(1)  Forester  v.  Pigou,  1  Maule  &  Selw.  9 ;  S.  C,  3  Oampb.  380.  See  also  Fotheringham  v. 
Greenwood,  1  Str.  129,  stated  infra,  p.  54. 

(2)  Goodaore  v.  Breame,  Peake  N.  P.  C.  174. 

(3)  Evans  v.  Yeatherd,  2  Bing.  133.  See  also  Cheyne  v.  Koops,  4  Bsp.  112  ;  Jackson  v.  Gal- 
loway, 8  Carr.  &  P.  480. 

Note  631.— S.  P.,  Simons  v.  Smith,  Ry.  &  Mood.  N.  P.  Gas.  9 ;  Bagloy  v.  Osborne,  2  Wend. 
527,  contra,  as  to  the  right  of  releasing. 

In  an  action  for  the  repairs  of  a  vessel,  against  one  part  owner,  who  neglects  to  plead  the  non- 
joinder of  the  other  part  owners  in  abatement,  another  part  owner  is  not  an  admissible  witness 
for  the  plaintiff  to  prove  the  ownership  of  the  defendant ;  for  although  he  would  be  liable  as  an 
owner  to  the  plaintiff,  in  case  he  failed,  or  if  the  plaintiff  succeeded,  would  be  liable  to  the  de- 
fendant for  contribution,  and  so  far  stood  indifferent  between  the  parties,  yet  he  had  an  interest, 
■by  charging  the  defendant  (a  verdict  against  whom  would  be  evidence  of  joint  ownership),  to 
increase  the  number  of  part  owners,  and  thereby  diminish  ihe  amount  of  contribution  or  loss 
which  he  would  otherwise  be  obliged  to  sustain.  And  whereas  the  fact  to  be  proved  by  a  wit- 
ness is  favorable  to  the  party  who  calls  him,  and  the  witness  will  derive  a  certain  advantage 
from  establishing  the  fact  in  the  way  proposed,  he  cannot  be  heard,  wliether  the  benefit  be  great 
or  small.     Marquaud  v.  Webb,  16  John.  R.  89.  See  also  State  v.  Penman,  2  Desaauss.  Eq.  R.  1, 
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on  a  bill  of  exchange,  and  the  defendant  called  a  witness  wto  admitted 
that  he  was  a  co  contractor  with  the  defendant,  the  Court  of  Common  Pleas 
held,  that  the  witness  was  incompetent,  for  being  liable  to  contribution  for 
the  costs  and  damages  in  the  action,  he  had  an  interest  to  defeat  the  action, 
or  reduce  the  damages.(l)  In  an  action  against  one  of  two  makers  of  a 
joint  and  several  promissory  note,  the  party  not  sued  is  not  a  competent 
witness  for  the  party  sued,  to  prove  the  consideration  of  the  note  illegal.(2) 
So  also  where  in  an  action  the  defendant  pleads  the  non-joinder  of  a  co- 
contractor  in  abatement,  such  co-contractor  will  be  an  incompetent  witness 
for  the  defendant  in  support  of  the  plea.(3) 


4,  5.  In  assumpsit  for  goods  sold  and  delivered  to  A.,  a  partner  with  the  defendant,  on  his 
promissory  notes,  which  were  dishonored  and  he  a  bankrupt,  was  offered  as  a  witness  for  the 
plaintiff.  Held,  that  he  was  incompetent  without  a  release ;  for  if  he  could  procure  a  verdict 
against  the  defendants,  he  would  be  liable  for  only  a  portion  of  the  debt  as  contributor ;  whereasi 
if  he  stood  alone,  he  would  be  liable  for  the  whole.  Eipley  v.  Thompson,  12  Moore,  55.  These 
cases  would  seem  to  he  contrary  to  Blackett  v.  Weir  (5  Barn.  &  Ores.  385),  and  Hudson  v.  Rob" 
inson  (4  Maul.  &  Selw.  476),  per  Holroyd  So  Littledale,  J's,  cited  in  the  text.  Would  not  a  re- 
covery by  or  against  the  defendant  solely,  discharge  the  witness  from  aU  claim  by  the  plaintiff  7 
In  this  view,  should  the  witness  be  sued  by  the  plaintiff,  he  might,  be  the  verdict  either  way, 
plead  the  record  in  bar.  If  such  would  be  the  result,  his  interest  would  seem  to  be  in  favor  of 
the  defendant ;  for  a  recovery  by  him  would  relieve  the  witness  both  from  a  suit  by  the  plaintiff 
and  from  all  contribution  to  the  defendant.  Eobertson  v.  Smith,  18  John.  R.  456 ;  Gibbs  v.  Bry- 
ant, 1  Pick.  118 ;  Penny  v.  Martin,  4  John.  Ch.  R.  566.  The  above  eases  from  Johnson  and 
Moore  seem  inconsistent  also  with  Lockhart  v.  Graham  (1  Stra.  35),  andTork  v.  Blunt  (5  M.  &  S. 
11),  cited  in  the  text;  where  a  similar  interest  in  a  joint  obligor  or  promisor  was  held  to  be 
balanced. 

In  assumpsit  for  services  as  a  school  mistress,  the  defendants  called  as  a  witness  their  co-con- 
traotor  not  sued :  but  he  was  held  incompetent ;  for  he  was  liable  to  contribute.  Hall  v.  Rex,  6 
Bing.  181;  S.  C,  3  Mo.  &  Payne,  213. 

Libel  for  seaman's  wages  against  the  owner.  The  captain  (who  was  made  a  party  to  the  libel, 
but  no  process  had  issued  against  him)  was  offered  by  the  respondent  to  prove  the  facts  set  up 
in  his  defence.  The  judge  said  that  in  these  cases  he  had  constantly  refused  to  omit  the  captain. 
He  is  liable  for  the  wages,  at  the  will  of  the  mariner,  who  has  several  remedies,  though  he  can 
have  but  one  satisfaction.  Malone  v.  The  Mary,  1  Adm.  Deo.  139;  Jones  v.  The  Phoenix,  Id. 
201.     See  also,  Atkins  v.  Burrows,  Id.  244. 

The  master  of  a  vessel  who  had  discharged  his  mate  in  a  foreign  port,  is  not  a  competent 
witness  to  prove  the  improper  conduct  of  the  mate,  in  an  action  by  the  mate  against  the  owners 
for  his  wages,  without  a  release  from  the  owners.  And  quere,  whether  a  release  from  the  owners 
of  a  vessel,  to  their  captain,  to  make  him  competent,  must  not  be  sealed  and  delivered  by  all  the 
owners.     Galloway  v.  Morris,  3  Teates,  445. 

One  who  is  liable  to  contribution,  is  not  a  competent  witness  for  the  party  to  whom  he  is  liable 
to  contribute.  Thus,  where  H.  and  L.  had  recovered  a  judgment  against  K.  and  B. ;  K.,  on 
being  committed  in  execution,  gave  bond  for  the  jail  liberties,  and  subsequently  escaped.  The 
sheriff,  who  had  paid  the  amount  of  the  judgment  to  H.  and  L.,  brought  an  action  on  the  limit 
bond  against  Z.  and  his  surety ;  it  was  held  that  B.  was  uot  a  competent  witness  for  the  defend- 
ant, because  if  the  plaintiff  recoved,  B.  would  be  hable  to  contribute  to  K.  for  his  proportion  of 
the  debt     Ransom  v.  Keyes,  9  Cowen,  128. 

(See  also  Wells  v.  Peck,  23  Penn.  State  R.  155  ;  Whipper  v.  Stevens,  19  N.  H.  150.) 

(1)  Hall  V.  Rex,  6  Bing.  181. 

(2)  Slegg  V.  Pbfflips,  4  Ad.  &  Ell.  852. 

(3)  Toung  V.  Baimer,  1  Esp.  103  ;  Hare  v.  Munn,  Mo.  &  Ma.  K  P.  0.  241,  note  a.  Vide  infroA 
p.  77. 
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In  an  action  on  a  joint  and  several  bond  against  one  of  tlie  obligors, 
who  was  surety  for  another,  that  other  obligor  (the  principal)  is  not  com- 
petent for  the  defendant,  to  prove  a  payment  of  money  by  himself  in  dis- 
charge of  the  bond ;  for  he  has  an  interest  in  favor  of  his  surety  to  the 
extent  of  the  costs  of  the  action. (1) 


(1)  Townend  v.  Downing,  14  East,  565.  See  alao  Trelawney  v.  Thomas,  1  H.  Bl.  306.  Vide 
infra,  p.  14.    And  see  other  cases  as  to  incompetency  from  Uability  to  costs,  infra,  p.  68. 

Note  632.— See  Brown  v.  Vance's  Ex'rs,  4  Monroe's  E.  418. 

Where  an  action  was  commenced  against  the  principal  obligor  and  the  surety  jointly,  hut 
abated  as  to  the  principal  by  the  sheriff's  return  of  no  inhabitant,  the  principal  was  held  incom- 
petent to  testify  for  the  surety,,  for  the  reason  assigned  in  the  text.  Riddle  v.  Moss,  T  Cranch, 
206.  And  see  Combs  v.  Wilcox,  4  Day,  108,  and  S.  P.,  Hunter  v.  Gatewood,  5  Monroe,  268, 
on  a  case  precisely  similar.  The  surety  is  in  no  case  competent  for  the  principal,  to  defeat  or 
impair  the  written  security.  Where  a,  bill  was  filed  by  the  principal  to  avoid  a,  judgment  for 
.usury,  upon  which  &fi.  fa.  had  been  issued  and, levied  on  the  defendant's  goods,  and  which  were 
replevied  by  him,  on  which  a  replevin  bond  had  been  given  by  him,  with  the  witness  as  surety, 
and  the  whole  money  due  on  the  judgment  had  been  paid  into  court  to  abide  the  decree,  yet  the 
surety  was  held  incompetent  as  a  witness  for  his  principal,  in  the  chancery  suit.  Such  »■  pay- 
ment, though  to  a  receiver  appointed  by  the  court,  does  not  discharge  the  bond,  or  release  the 
surety.  The  remedy  of  the  surety  over  against  his  principal  does  not  create  a  balance,  whether 
the,  principal  be  solvent  or  not.  Wallace's  Ex'rs  v.  Twyman,  3  J.  J.  Marsh,  457, 460,  461.  And  see 
Collett  V.  Wyley's  Heirs,  2  Bibb,  467.  But  in  Leavenworth  v.  Pope  (6  Pick.  R.  419),  it  was  held, 
that  in  a  suit  between  two  sureties  for  contribution,  the  principal  debtor  was  not  liable  to  the 
costs  of  that  action,  and  was,  therefore,  competent.  In  assumpsit  against  one,  and  plea  in  abate- 
ment, the  non-joinder  of  T.  and  162  others.  Lord  Tenterden,  C.  J.,  after. some  hesitation,  re- 
fused to  receive  T.  as  a  competent  witness  in  proof  of  the  plea.  Hare  v.  Munn,  1  Mood.  &  Malk- 
241,  242,  note. 

The  proposed  witness  assigned  a  bond  with  guaranty  of  payment  to  H.  and  his  assigns,  and 
H.  had  assigned  to  the  plaintiff;  and  the  witness  was  held  incompetent  for  the  plaintiff  to  prove 
that  the  bond  was  not  paid  while  in  his,  the  witness's  possession ;  for  he  would  be  hable  to  the 
plaintiff  as  H.'s  assignee,  should  he  fail  to  fix  the  defendant;  and  it  was  quite  questionable  in 
this  case  whether  he  would  be  hable  to  the  defendant  to  refund  the  money  he  had  received ;  for 
the  defendant  was  set  up  as  a  particeps.  in  the  fraudulent  negotiation  of  the  bond  as  fairly  due ; 
and  at  any  rate  the  witness  would  be  liable  only  for  that  part  which  he  had  received.  Stoney  v. 
M'Neil,  1  Harper,  156.  Several  parishioners  in  a  vestry  signing  a  resolution  in  the  vestry  book 
approving  an  action  brought  by  A.  respecting  the  parish  rights,  and  stating  that  they  thereby 
guaranty  the  expenses  of  it  to  A.,  are  personally  liable,  and  cannot  be  witnesses  for  A.  Hende- 
bpurck  V.  Langton,  3  Carr.  &  Payne,  566.  See  Hall  v.  Rex,  6  Bing.  181,  per  Gaselee,  J.,  and 
S.  C,  3  Mo.  k  Payne,  273. 

See  Commonwealth  v.  Hargesheimer,  Ashm.  R.  413,  416. 

In  an  action  against  a  sheriff,  for  an  escape  on  mesne  process,  the  debtor  is  not  a  competent 
■witness  for  him,  because  he  is  answerable  to  the  sheriff  for  the  costs  of  the  suit,  in  addition  to 
tlje  damages  for  which  he  may  be  equally  liable  to  both  parties.  Griffin  v.  Brown,  2  Pick.  Rep. 
304.  Otherwise,  if  the  escape  were  voluntary.  Waters  v.  Burnet,  14  John.  R.  302.  Emery 
and  Elkins  being  joint  sureties  for  P.  Smart,  the  latter  transferred  to  Elkins  alone,  as  an  indem- 
nity to  him,  a  note  against  R.  Smart.  Held,  that  Emery,  tlie  co-surety  of  Elkins,  was  not  com- 
petent for  the  plaintiff  in  a  suit  on  the  note ;  for  one  surety  is  entitled  to  share  in  all  indemnities 
of  the  co-surety.  Low  v.  Smart,  B  N.  H.  R.  353,  354.  A  surety  who  has  released  his  principal 
by  a  novation  (i.  e.,  by  assuming  for  good  consideration  the  debt),  is  an  incompetent  witness  for 
the  principal  in  an  action  against  him  for  the  original  debt,  to  prove  the  novation ;  for  if  the 
principal  debtor  be  condemned  to  pay,  he  would  have  a  right  to  call  on  the  surety,  who  is  bouACl 
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It  is  to  be  observed,  tbat  in  all  these  cases  the  proposed  witness  admit- 
ted his  own  liability  to  the  demand,  which  was  the  subject  of  the  action, 
and  therefore  to  a  certain  extent  he  appeared  to  be  giving  evidence  against 
his  own  interest.  But  although  he  admitted  his  liability  to  be  sued  in 
another  action,  yet  the  object  of  his  testimony  was  to  defeat  the  plaintiff 
in  the  particular  action  then  pending ;  and  hence  arose  that  direct  in- 
terest in  the  event  of  the  suit,  which  rendered  him  incompetent.  For  if 
the  plaintiff  had  succeeded  in  the  action,  the  witness,  as  partner  or  co- 
contractor,  would,  have  been  liable  to  contribution  not  only  for  the  dam- 
ages recovered,  but  also  for  the  costs ;  whereas  by  defeating  the  plaintiff 
the  witness  would  not  only  have  relieved  himself  from  ail  liability  in 
respect  of  the  plaintiff's  costs,  but  would  also  have  thrown  npon  the  plain- 
tiff the  burden  of  the  costs  incurred  by  the  defendant,  and  in  respect  of 
which  the  witness  might  also  have  been  called  on  to  contribute. 

3.  Examples  in  actions  by  executors  or  administrators. 

Id  an  action  by  an  executor  to  recover  a  debt  due  to  the  testator,  a  re- 
siduary legatee  is  an  incompetent  witness  for  the  plaintiff.(l)  Tliis  incom- 
petency does  not  arise  from  the  use  of  the  verdict  as  evidence  in  any 
future  suit,  for  the  witness  could  neither  be  plaintiff  nor  defendant  in  an 
action  relating  to  the  debt ;  the  witness  is  disqualified,  because  he  receives 
an  immediate  benefit  by  a  verdict  for  the  plaintiff.(2)  The  action  is  in  the 
name  of  the  executor,  but  the  witness  is  the  party  substantially  interested 
in  the  event.  And  even  if  the  witness  release  all  claim  to  the  debt  in 
question,  this  will  not  restore  his  competency,  for  he  has  still  an  interest 
in  supporting  the  action,  in  order  that  the  costs  may  not  be  a  charge  on 
the  estate."(3) 


by  liis  novation,  not  only  for  the  debt,  but  the  costs  incurred  by  his  failure  to  discharge  the  obli- 
gation.    Lesassier  v.  Hertzel,  8  Mart.  Lou.  E.  265. 

(Recent  authorities  are  to  the  same  effect ;  the  principal  is  not  a  competent  witness  for  the 
surety,  in  a  suit  against  the  latter.  S.  C,  Vandiver  v.  Glaspy,  1  Rich.  14 ;  Marshall  v.  Franklin 
Bank,  25  Penn.  State  R.  384.) 

(1)  Baker  v.  Tyrwhitt,  4  Camp.  27.  In  assumpsit  by  an  undertaker  for  funeral  expenses,  the 
residuary  legatee  is  a  competent  witness  for  the  plaintiff.  Green  y.  Salmon,  8  Ad.  &  Ell.  348, 
stated  infra, 

(2)  By  Tindal,  C.  J.,  6  Bing.  394.  . 

(3)  Baker  v.  Tyrwhitt,  4  Camp.  27. 

Note  633. — It  is  a  general  rule  of  evidence,  that  if  the  effect  of  a  witness's  testimony  win  be 
to  create  or  increase  a  fund  in  which  he  may  be  entitled  to  participate,  he  is  incompetent ;  and 
if  the  effect  of  his  testimony  will  be  to  prevent  the  diminution  of  a  fund  created  for  his  benefit, 
he  musr,  on  the  same  principle,  be  equally  incompetent.  Per  Hosmer,  Ch.  J.,  in  Stebbins  v. 
Saokett,  5  Conn.  R.  262 ;  and  in  Clark  v.  Hoekins,  6  Id.  262 ;  per  Spencer,  J.,  in  Stewart  v.  Kip, 
5  John.  R.  258  ;  Innis  v.  Miller,  2  DaU.  50 ;  White  v.  Derby,  1  Mass.  R.  237,  239 ;  Boynton  v. 
Turner,  13  Mass.  R.  391;  Austin  v.  Bradley,  2  Day,  466;  Temple's  Exec'r  v.  EUett's  Ex'x,  2 
Munf.  452 ;  Tultee  v.  Rayner,  2  HaU's  R.  N.  T.  C.  P.  376,  per  Oakley,  J. ;  Mathews  v.  Smith, 
2  Tounge  &  Jervis,  426 ;  Emerson  v.  Proprietors  of  Land  in  Minot,  1  Mass.  R.  466 ;  Doe  ex 
dem.  Mayor  and  Burgesses  of  Stafford  v.  Tooth,  3  Tounge  &  Jervis,  19 ;  Lampton  v.  Lampton's 
Exr's,  6  Monroe,  620;  Hudson  v.  Revett,  5  Bmg.  368;  S.  C,  2  Moor.  &  Payne,  663 ;  Owens  v. 
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Colliuson,  3  Gill  &  John.  25 ;  Donalds  v.  Plumb,  8  Conn.  E.  447.  See  also  numerous  other  cases 
in  this  note  hereafter  stated. 

It  i^  not  necessary  that  the  interest  of  the  witness  in  the  fund  should  appear  to  l)u  necessarily 
and  inevitably  affected.  If  such  may  be  the  result,  he  cannot  be  allowed  to  testify.  Stebbina  v. 
Sackett,  5  Conn.  R.  363:  and  Clark  v.  Hoskins,  6  Conn.  R.  108,  per  Hosmer,  Ch.  J. 

Thus  where  a  debtor  assigned  various  claims,  to  satisfy  demand  against  him  {inter  alia  the 
note  in  question  which  he  indorsed  to  the  plaintiff),  he  was  held  incompetent  as  a  witness  for 
the  plaintiff,  though  released  as  an  indorser.  Stebbins  v.  Sackett,  5  Conn.  R.  258.  And  see 
Porretier  v.  G-uerrioeau's  Creditors,  1  M'Cord,  304. 

A.  mortgaged  lands  to  B.  and  C.  to  secure  distinct  debts  due  to  them  respectively.  C.  after- 
wards made  his  wiU,  attested  by  three  subscribing  witnesses,  of  whom  B.  was  one,  and  thereby 
bequeathed  to  A.  the  debt  due  from  him,  the  land  mortgaged  being  apparently  sufBcient  to  pay 
both  tiebts ;  yet  held  that  B.  was  not  competent  to  prove  the  wUl,  if  the  case  were  left  to  com- 
mon-law principles ;  but  the  statute  had  removed  his  interest.  Though  the  fund  were  now  suf- 
ficient, it  might  depreciate.  Clark  v.  Hoskina,  6  Conn.  R.  106,  108.  But  see  Hewes  v.  Lauve, 
6  Mart.  Lou.  R.  (1st  series),  502 ;  and  Thompson  v.  Ohauveau,  6  Id.  (N.  S.)  contra.  A  daughter 
who  has  received  her  share  of  her  ancestors'  succession  is  still  an  incompetent  witness  in  a  suit 
on  a  debt  of  the  ancestor,  against  the  other  heirs  of  the  succession.  She  may  still  be  responsi- 
ble to  them  on  a  final  partition,  if  her  share  exceed  the  disposable  portion.  Dangerfleld's 
Ex'x  V.  Thurston's  Heirs,  8  Mart.  Lou.  R.  232,  240,  241.  The  husband  of  a,  legatee,  offered  in 
behalf  of  an  executor,  was  rejected,  though  he  had  received  his  wife's  legacy,  and  had  no  inter- 
est in  the  residuum,  he  expressing  his  doubts  on  his  voir  dire  whether  the  estate  would  pay  the 
debts;  for  the  legacy  might  still  abate  iu  favor  of  creditors.  Strong's  Ex'rs  v.  Finch,  1  Alab.  R. 
256,  note.  The  executor  was  also  a  party ;  but  this  was  not  made  a  point.  In  an  action  on  a 
senior  mortgage,  a  junior  mortgagee  is  not  competent  for  the  defendant.  Enters  v.  Peres,  2 
Eawle,  279.  Otherwise,  if  the  action  be  on  the  bond.  Id.  An  insolvent  is  not  competent  for 
his  assignees  in  an  action  against  a  creditor  of  the  insolvent,  for  money  which  the  creditor  re- 
ceived oi  the  insolvent,  but  which  is  alleged  to  belong  to  the  assignees,  and  so  should  be  dis- 
tributed as  a  part  of  the  general  fund.  Rudge  v.  Ferguson,  1  Carr.  &  Payne,  253.  In  an  action 
by  executors  for  the  use  of  a  house  belonging  to  the  estate  of  the  testator,  the  plaintiffs  offered 
a  son  and  heir  of  the  testator  as  a  witness,  but  he  was  rejected,  as  interested  to  increase  the 
fund.  White  v.  Derby,  1  Mass.  239.  Where  the  suit  was  against  an  administrator  to  recover 
land,  a  creditor  of  the  intestate  was  holden  to  be  a  competent  witness  for  the  defendant ;  for  the 
suit  could  not  in  any  way  afiect  the  estate,  the  administrator  having  no  such  interest  in  the 
laud  as  could  be  affected  by  a  litigation  in  that  form.  .  Barnes  v.  Hatch,  3  N.  H.  R.  304.  So  a 
legatee  is  a  witness  for  the  executor  in  an  action  against  him  for  a  suit  of  mourning,  furnished 
by  him  to  the  widow ;  for  this  is  not  a  funeral  expense  which  can  be  taken  out  of  the  estate  so 
as  to  affect  the  legatee.  Johnson  v.  Baker,  2  Carr.  &  Payne,  207.  Parke,  J.,  once  admitted  a 
creditor  of  the  intestate  to  testify  for  the  administrator,  saying  he  could  never  understand  the 
principle  on  which  the  contrary  dictum  in  Craig  v.  Cundell  (1  Camb.  381),  proceeded ;  that  if  the 
intestate  were  alive  the  creditor  would  be  a  witness  for  him ;  and  that  in  Carter  v.  Pierce  (1 
T.  R.  164),  it  was  considered  that  a  creditor  of  the  administrator  was  a  competent  witness  for 
him.  Davies  v.  Davies,  1  Mood.  &  Malk.  345.  The  reasoning  of  Parke,  J.,  certainly  interferes 
with  many  cases  which  reject  a  witness  because  he  is  called  to  speak  in  favor  of  increasing  or 
preventing  the  diminution  of  a  fund  on  which  the  payment  of  his  claim  depends;  and  in  Owens 
V.  ColUnson  (3  Gill  &  John.  25,  32),  the  authority  (a  dictum  in  3  T.  R.  163),  on  which  Parke,  J,, 
proceeded,  is,  after  a  very  full  examination,  denied  to  be  law.  Semh.  that  creditors  of  a  lunatic 
holding  a  judgment  against  him,  would  not  be  competent  as  a  witness  to  impeach  another  and 
senior  judgment  against  him.  Hart  v.  Dearaer,  6  Wend.  497.  A  son  of  the  intestate  is  incom- 
petent to  testify  generally  for  the  administrator ;  for  he  is  entitled  to  a  distributive  share,  and  so 
interested  to  increase  the  fund ;  but  he  was  held  competent  on  a  plea  of  plene  administravit  to 
prove  payment  of  certain  debts  made  by  the  defendant  iu  a  course  of  administration ;  for  though 
that  plea  should  be  sustained,  there  wotild  still  be  judgment  of  assets  in  futuro.  Vultee  v.  Ray- 
ner,  2  Hall's  R.  N.  Y.  S.  C.  376.  An  insolvent  whose  future  efifeota  are  liable,  and  wlio  states 
that  his  present  effects  will  not  pay  20s.  on  the  pound,  is  not  competent  for  his  assignees,  in  an 
action  for  work  and  labor  done  by  him  before  Ins  insolvency ;  for  the  more  that  is  paid  by  the 
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effects  assigned,  the  less  he  will  be  liable  to  pay  from  his  future  effects.  Wilkins  v.  Ford,  2 
Carr.  &  Payne,  344.  So  it  is  plain  that  his  release  of  the  surplus  will  not  restore  his  competency. 
Delafield  v.  Freeman,  6  Bing.  291.  The  creditor,  who  has  not  received  20s.  on  the  pound,  is 
not  a  competent  witness  for  an  insolvent,  who  has  assigned  all  his  effects  in  trust  for  his  credi- 
tors, and  now  sues  for  one  of  those  debts,  the  witness  stating  that  it  is  doubtful  whether  the 
estate  win  produce  20s.  on  the  pound.     Crerer  v.  Sodo,  3  Carr.  &,  Payne,  10. 

In  Delafield  v.  Freeman  (6  Bing.  291 ;  S.  C,  3  Mo.  &  Payne,  704),  the  insolvent  whose  future 
effects  were  liable  was  held  incompetent  for  his  assignees,  without  inquiry  as  to  the  prospect  of 
his  estate  paying  twenty  shillings  in  the  pound,  and  though  he  had  released  the  surplus.  S.  0. 
at  N".  P.,  4  Carr.  &  Payne,  61 ;  Rudge  v.  Ferguson,  1  Carr.  &  Payne,  253,  cited  supra,  S.  P. 
See  Doe  ex  dem.  Teynham  v.  Tyler,  6  Bing.  390,  per  Tindal,  Ch.  J. ;  Waldron  v.  Howell,  3 
Euss.  376,  S.  P.  So  a  ceding  debtor  is  not  a  witness  for  his  syndics.  Clay's  Syndics  v.  Kirk- 
land,  4  Mart.  Lou.  R.  405.  On  a  biU  inter  se  by  partners,  for  an  account,  one  is  not  a  competent 
witness  for  another ;  for  by  diminishing  the  account  of  one,  he  might  increase  his  own  share  in 
the  fund.  Sharp  v.  Morrow,  6  Monroe,  305.  Otherwise  after  a  decree  rendered  against  him, 
and  he  no  longer  a  party  in  the  cause ;  for  then,  not  being  a  party,  nothing  done  wiU  bind  or  affect 
him.  Id.  A  co-heir  or  co-next  of  kin  is  not  a  competent  witness  for  another,  in  a  suit  brought 
by  the  heir  for  an  account  of  a  trust  fund,  created  by  the  ancestor,  for  the  benefit  of  all  the 
heirs  or  next  of  kin.  West  v.  Randall,  2  Mason,  181.  This  was  a  suit  in  equity,  brought  for  an 
account  of  a  trust  fund.  The  bill  charged,  among  other  things,  that  "W.  West  (the  father  of 
the  plaintiff),  in  his  lifetime,  conveyed  his  whole  estate  to  the  defendant  and  others,  in  trust  to 
settle  the  same,  for  the  payment  of  all  debts  due  from  him,  and  for  the  benefit  of  the  heirs  at 
law,  and  also  charged  that  the  trustees  on  being  called  on  by  the  said  W.  West,  in  his  lifetime, 
and  on  his  deathbed,  promised  to  settle  and  conclude  the  trust,  and  reconvey  the  property,  but 
had  never  done  so ;  and  further  charged,  that  the  trustees  had  received  more  moneys  than  aU 
their  charges  and  disbursements,  and  all  the  debts  paid  by  them  for  the  ancestor.  These  facts 
being  denied,  the  plaintiff  attempted  to  prove  them  by  S.  West,  another  son  and  heir  of  the 
ancestor  (W.  West) ;  but  his  testimony  was  rejected  by  Story,  J.,  in  the  Circuit  Court  of  the 
United  States,  on  the  ground  that  he  was  directly  interested  in  the  facts  he  was  called  to  estab- 
lish, that  he  was  a  co-heir  with  the  plaintiff,  and  claimed  the  same  rights  in  the  fund ;  and  he 
likened  it  to  the  case  of  a  co-devisee,  on  the  trial  of  an  ejectment  brought  by  another  devisee 
against  the  heir  at  law,  offered  as  a  witness  to  estabhsh  the  will ;  who,  in  such  case,  had  been 
held  to  be  incompetent.  But  qnere :  On  a  bUl  to  redeem  mortgaged  premises,  brought  by  the 
assignee  of  the  equity  of  redemption,  the  defence  was,  that  the  assignment  was  fraudulent,  and 
the  defendant  offered  to  prove  the  fraud  by  the  heirs  at  law  of  the  assignor.  But  by  Story, 
Justice,  they  are  directly  interested  in  the  matter  in  issue.  If  the  assignment  be  set  aside  as 
void,  their  title  to  the  equity  of  redemption  as  heirs,  is  completely  established ;  so  that  in  effect, 
they  are  now  to  testify  directly  to  their  own  interest  and  title.  Under  such  circumstances,  I  thiak 
their  testimony  inadmissible.  EandaU  v.  Phillips,  3  Mason,  378.  A  residuary  legatee  is  not  a 
competent  witness  in  favor  of  the  executor  of  the  testator,  in  an  action  against  the  executor,  to 
recover  a  debt  alleged  to  be  due  to  the  testator ;  for,  by  preventing  a  recovery,  he  would  protect 
a  fund  in  which  he  is  directly  interested.  Campbell  v.  Tousey,  7  Cowen's  R.  64.  Yet  in  cov- 
enant against  an  executor,  the  child  of  the  testator  received  to  testify  for  the  defendant,  because 
it  appeared  there  was  a  wiU ;  and  the  court  presumed,  until  the  contrary  appeared,  that  all  his 
interest  in  the  suit  was  cut  off  by  the  will;  dissentienie,  Henderson,  J.  M'Kinna  v.  Hayer,  2 
Hawks,  422.     Quere. 

On  a  suit  against  two  joint  debtors,  one  died  pendente  lite ;  and  on  the  trial,  his  son  was"  offered 
as  a  witness  for  the  other.  He  was  held  incompetent,  as  the  survivor  might  claim  over  against 
his  father's  estate.  The  death  was  not  suggested  on  the  record,  though  it  appeared  in  proof  on 
the  trial ;  and  the  court  held  this  sufiSeient  to  exclude  him.  Shepard  v.  Ward,  8  Wend.  542. 
After  suit  brought  on  a  promise  made  to  A.  and  B.,  administrators  of  D.,  in  consideration  of  a 
devastavit  (the  release  of  two  judgments,  due  to  D.'s  estate),  A.  died,  and  his  son,  after  having 
assigned  all  his  interest  in  the  suit,  and  offered  to  pay  all  costs,  was  offered  as  a  witness  for  the 
plaintiff;  yet  he  was  held  interested,  for  the  father's  estate  was  liable  to  make  good  a  share  of 
the  devastavit.  Elimball  v.  Kimball,  3  Rawle,  469.  But  a  paid  legatee  was  held  competent  for 
the  executor,  though  liable  to  refund  for  want  of  sufficient  assets  to  pay  debts,  it  not  appearing 
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that  there  was  in  truth  a  deficiency.  Clarke  v.  Gannon,  Ry.  &  Mood.  N.  P.  Rep.  31.  And 
■where  a  testator  devised  the  residue  of  his  estate  to  a  society,  incorporated  for  pious  and  charit- 
able purposes,  the  members  of  the  society,  being  mere  trustees  to  convey  the  testator's  bounty 
to  the  objects  of  the  institution,  were  held  to  be  competent  witnesses  to  prove  the  sanity  of  the 
testator  when  he  made  the  will,  the  society  not  being  a  party  io  the  suit.  Nason  v.  Thatcher,  7 
Mass.  R.  398.  It  is  said  a  residuary  legatee  shall  not  be  a  witness  for  the  estate,  even  though 
it  appear  the  estate  has  been  so  much  expended  that  there  will  be  no  residuum.  Per  MUls,  J., 
Lampton  v.  Lampton  Ex'rs,  6  Monroe,  620.  An  executor  is  not  a  competent  witness  against 
legatees  or  creditors.     Id.  620,  621. 

A  distributee  having  released  all  his  interest  in  the  subject  matter,  and  being  indemnified 
against  contribution  for  costs,  is  competent  to  testify  for  the  administrator,  although  he  be  also 
an  heir,  it  now  appearing  that  any  real  estate  has  descended,  the  value  of  which  may  be  indi- 
rectly benefited  by  the  recovery.     Boynton  v.  Turner,  13  Mass.  R.  361. 

A  person  who  has  been  discharged  as  a  bankrupt  in  Great  Britain,  and  against  whose  property 
in  the  state  of  New  York  an  attachment  has  issued,  under  the  absent  and  absconding  debtor  act 
of  that  state,  cannot  be  a  witness  for  his  trustees  appointed  under  the  act,  in  an  action  brought 
to  recover  a  debt  due  him,  although  he  has  released  his  interest  in  the  surplus  of  his  estate  to 
his  trustees  in  Great  Britain,  and  to  his  trustees  here.  The  court  said,  his  discharge  under  the 
Bankrupt  Law  of  England  did  not  exonerate  him  from  his  debts  contracted  here.  The  object 
of  the  suit  is  to  create  a  fund  for  the  payment  of  the  debts.  If  tlie  plaintiff  recovers,  it  wiU 
increase  the  fund  for  the  payment  of  the  debts  for  which  he  is  still  personally  liable  in  our  courts, 
and  if  the  defendant  prevails  in  his  set  off  and  recovers  a  balance,  it  will  lessen  that  fund  and 
increase  his  personal  responsibility.  Graves  v.  Delaplaine,  14  John.  R.  146 ;  Goit  v.  Hawkins' 
Bx'r,  3  Deasaus.  Eq.  R.  175,  S.  P.  But  see  M'Ewen  v.  Gibbs,  4  DaU.  137.  A  suit  was  brought 
to  recover  from  the  defendants,  R.  and  M.,  the  amount  of  a  note,  made  by  B.  and  A.,  for  goods 
sold  to  B.  and  A.,  by  the  plaintiffs,  on  the  ground  that  the  defendants  were  dormant  partners  of 
B.  and  A.,  who  were  insolvent.  A  witness,  being  sworn,  testified  that  he  was  a  creditor  of  B. 
and  A.,  and  considered  himself  interested  to  fix  this  debt  upon  the  defendants.  He  was  then 
objected  to  by  the  defendants.  The  court  considered  the  witness  incompetent,  because  if  the 
plaintiff  should  not  recover  against  the  defendants,  and  be  obliged  to  seek  payment  from  the 
estate  of  B.  and  A.,  he  would  receive  his  dividend  on  his  entu'e  claim ;  whereas,  should  the  re- 
covery be  had  of  the  defendants,  on  the  ground  of  a  partnership,  the  defendants  could  only 
receive  a  dividend  on  one-half,  they  being,  as  partners,  bound  to  pay  the  residue.  Corps  v.  Rob- 
inson, 3  Wash.  0.  C.  R.  388.  In  an  action  by  the  assignees  of  a  bankrupt,  a,  witness  who  had 
proved  a  debt  under  the  commission,  was  adjudged  incompetent  for  the  assignees,  for  he  had  a 
direct  interest  to  increase  to  increase  the  fund  out  of  which  his  debt  against  the  bankrupt  was 
to  be  paid,  fhoeubc  v.  The  Assignees  of  Ingraham,  5  John.  R.  412.  In  ejectment  for  land  con- 
veyed expressly  in  trust  for  the  support  of  an  infant  child,  the  mother  is  not  a  competent  witness 
for  the  child ;  for  by  establishing  the  conveyance  she  would  be  reUeved,  as  far  as  the  fund  ex- 
tended, from  the  obligation  to  support  the  child,  which  would  otherwise  be  binding  on  her. 
Jackson  ex  dem.  Saunders  v.  Caldwell,  1  Cowen's  R.  622.  A  commission  merchant  being  called 
to  prove  that  he  sold  the  plaintilf's  goods  to  the  defendants,  stated  that  the  plaintift"  was  in- 
debted to  him  for  advances  on  the  goods,  and  was  insolvent;  that  he  was  uncertain  whetlier  he 
had  sufficient  seuurity  lor  his  debt;  but  if  the  proceeds  of  the  goods  sliould  come  into  his  hands, 
he  should  apply  them  to  his  debt ;  and  that  as  agent  for  the  plaintiff,  he  had  commenced  this 
suit.  Held,  that  he  was  not  admissible  for  the  plaintiff,  on  the  ground  that  the  plaintiff's  re- 
covery would  produce  a  fund  for  the  payment  of  his  debt.  Marland  v.  Jefferson,  2  Pick.  R.  240. 
In  an  action  by  one  commissioner  in  partition  to  recover  his  foes  and  disbursements,  another  of 
the  commissioners  is  not  a  competent  witness  for  bun.  The  commissioner  was  called  to  prove 
not  only  the  services  of  his  fellow  commissioner,  but  also  the  money  paid  out  by  the  plaintiff  in 
making  the  partition.  The  money  thus  paid,  was  a  charge  for  which  the  other  commissioners  were 
bound  to  contribute  a  portion.  It  follows  that  they  were  intoi'ested  in  this  part  of  tlie  demand, 
for  if  tliu  plamtiff  succeeded  in  recovering  the  disbursements,  they  thereby  become  exoneiated. 
Smyth  V.  Broadstreet,  5  Cowen's  R.  213.  A  widow  of  a  deceased  ,  partner  is  not  a  competent 
witness  for  the  copartner,  in  an  action  brought  by  him  as  survi\'ing  partner  for  the  recovery  of 
a  debt  due  the  firm.    Being  entitled  to  a  distributive  share  in  her  husband's  estate,  she  is  inter- 
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csted  to  aid  a  recovery  by  the  plaintiff,  as  a  share  of  the  amount  recovered  would  go  to  increase 
the  estate,  and  in  case  of  the  plaintiff's  failure  in  the  cause,  the  estate  would  be  liable  to  contrib- 
ute to  the  payment  of  the  costs.    Allen  v.  Blanchard,  9  Cowen's  E.  631. 

And  see  Hillhouae  v.  Smith,  5  Day,  442.  The  cases  are  quite  uniform  as  to  the  principle,  but 
not  entirely  so  in  its  application.  Thus  a  bankrupt  cannot  testify  for  his  assignees,  unless  he  re- 
lease his  allowance.  Schneider  v.  Parr,  Peake's  Add.  Cas.  66 ;  Dixon  v.  Purse,  Id.  18Y ;  Coit  v, 
Owen,  3  Dessauss.  Bq.  R.  175.  A  distributee  of  a  testator  or  intestate  is  incompetent  for  the  execu- 
tor or  administrator,  in  a  suit  against  him  as  such.  Allington  v-  Bearcroft,  Peak.  Add.  Cas.  212  ; 
Duunington's  Ex'r  v.  Dunnington's  Adm'x,  3  Harr.  &  John.  279 ;  Scott  v.  Young,  4  Paige,  542,  644 ; 
Caperton  v.  Dallison,  and  Terry  v.  Belcher,  infra ;  Brown's  Ex'rs  v.  Durbin's  Adm'r,  5  J.  J. 
Marsh.  179,  174.  Yet  in  an  action  against  an  executor,  one  entitled  to  an  annuity  under  the 
will,  wliich  was  of  course  a  charge,  and  depended  for  its  very  existence  on  the  fund,  was  holden 
competent  for  the  defendant  by  the  King's  Bench  in  Noel  v.  Davis  (5  Barn.  &  Adolph.  96).  The 
court  said  it  was  not  distinguishable  from  Panll  v.  Brown  (6  Bsp.  N.  P.  Cas.  34).  That  was  trover  by 
an  administrator ;  and  a  creditor  of  the  estate  was  offered  for  the  plaintiff.  Maedonald,  B.,  received 
him,  saying  it  was  not  distinguishable  from  an  action  by  a  party  in  his  own  right,  wherein  it 
never  was  heard  that  his  creditor  was  an  objectionable  witness.  And  see  Russell  v.  Sprigg,  10 
Lou.  R.  (Curry)  424,  425,  per  Martin,  J.  But  is  there  not  a  plain  difference  ?  Before  the  debt- 
or's death,  the  liability  is  personal ;  after  his  death,  the  fvmd,  the  estate  alOTie,  is  hable,  on  which 
the  debts  of  the  deceased  are  cast  as  a  lien.  The  cases  above  cited  from  Peake's  Add.  Cas.  seem 
most  clearly  to  be  correct  in  principle,  and  will  be  found  sustainable  by  an  almost  unbroken  line 
of  English  and  American  authority.  See  also  Paull  v.  Mackey,  3  Watt.  110,  124;  "Willis  v. 
Dun,  1  Wright,  133,  134;  Cleverly  v.  M-Cullough,  2  HiU,  445.  One  who  sold  his  stock  in  a 
turnpike  company  with  a  guaranty  that  it  should  bring  the  pa/r  price,  was  held  incompetent  as  a 
witness  for  the  company,  Grayble  v.  York,  &c  Co.,  19  Serg.  &  Ravvle,  269.  In  assumpsit  as 
sail  maker  against  a  prize  agent,  for  the  plaintiff's  share  in  the  proceeds  of  a  captured  vessel,  the 
captain  was  held  competent  for  the  defendant  to  reduce  the  amount  of  the  plaintiff's  recovery  to 
the  share  of  a  common  sailor,  inasmuch  as  the  captain's  share  was  flxed  by  act  of  Congress, 
Murray  v.  Wilson,  1  Binn,  531,  533.  The  witness  had  retained  and  agreed  to  pay  the  plaintiff's 
attorney,  and  had  a  promise  of  the  plaintiff  that  the  avails  of  the  suit  should  be  applied  to  dis- 
charge his  debt  against  the  plaintiff.  He  was  excluded  for  the  last  reason.  Benedict  v.  Brown- 
son,  Kirb.  70.  Quere,  whether  the  first,  viz:  liability  to  the  attorney,  was  not  the  true  ground 
(Bell  V.  Smith,  7  Dowi.  &  Ryland,  846;  S.  C,  5  Barn.  &  Cress,  188),  and  whetlier  the  reason 
given  was  more  than  an  interest  in  the  question.  In  trover  by  an  executor,  for  a  conversion 
subsequent  to  his  testator's  death,  legatee  was  lield  a  competent  witness  for  the  plaintiff,  on  the 
ground  that  the  recovery  was  not  necessary  to  render  the  estate  adequate  to  the  payment  of  his 
legacy.  Carlisle  v.  Burley,  3  Greenl.  250.  See  Riohard-son  v.  Freeman,  6  Greenl.  57.  Though 
the  witness  offered  for  the  plaintiff  have  a  promise  from  him  that  the  money  recovered  shall  be 
paid  to  the  witness  for  a  debt  due  him  by  the  plaintiff,  yet  the  witness  is  competent  for  the  plain- 
tiff. Seaver  v.  Bradley,  6  Greenl.  60.  There  must  bean  assignment  of  the  fund  to  be  recovered 
to  the  witness,  or  something  equivalent,  as  an  order  on  the  attorney  to  pay  the  witness,  Ac,  in 
order  to  disqualify  him.  Seaver  v.  Bradley,  6  Greenl.  63,  64,  per  Mellen,  C.  J.,  and  the  cases 
there  cited.  In  trover  or  trespass  by  the  bailee  against  a  stranger,  the  bailor  is  not  competent 
for  the  plaintiff  because  the  bailee  recovers  the  value  beyond  his  own  interest  for  the  use  of  the 
bailor,  thus  creating  a  fund  for  his  benefit,  unless  indeed  the  property  tortiously  taken  by  the 
defendant  has  been  returned  to  the  plaintiff.  Chestney  v.  St.  Clair,  1  N.  Hamp.  R.  189,  190.  A 
paid  legatee,  who  was  released  by  the  executor,  was  held  incompetent  for  him  at  the  suit  of  a 
creditor,  the  will  providing  that  the  legacy  should  abate,  if  the  assets  proved  insufficient. 
Hedges'  Ex'rs  v.  Boyle,  2  Halst.  68.  It  was  said  the  creditor  still  had  a  lien  on  the  subject  of 
the  legacy  in  the  legatee's  hands.  It  was  a  specific  legacy.  It  was  also  added  that  the  record 
would  be  evidence  against  the  legatee.  Id.  70,  71.  In  the  same  case,  for  the  reason  that  debts 
would  be  a  lien  on  the  land,  devisees  of  a  contingent  remainder  in  larjd  were  excluded  as  wit- 
nesses to  defeat  the  recovery  against  the  executor.  In  debt  against  the  administratrix  of  one  of 
two  joint  obligors,  the  vridow  and  distributee  of  the  other  was  held  to  be  a  competent  witness 
for  the  defendant.  The  court  said,  if  interested  at  all,  it  was  in  favor  of  the  plaintifl'.  Braxton's 
Adm'x  V.  Hilyard,  2  Munf  49,  52,    In  debt  on  an  administration  bond,  a  distributee  is  inoompe- 

Vol,  III.  4 


50  Of  the  Bule  Concerning  I iiierest  [CII.  T. 

In  an  action  by  an  administrator  against  a  debtor  of  the  intestate,  a  per- 
son entitled  to  a  distribntire  share  of  the  estate,  will  not  be  a  competent 
witness  to  support  the  action,(l)  And  it  has  also  been  ruled,  that  a  -wit- 
ness so  situated  will  not  be  competent  for  the  administrator,  in  an  action 
brought  against  him  in  that  cbaracter,(2) 


tent  for  the  plaintiff.  He  is  himself  the  real  plaintiff.  Ordinary,  &c.,  t.  B?aeey,  2  Bay,  542.  la 
assumpsit  against  the  defendant  as  executor  de  son  tort,  a  distritntee  was  held  inadmissible  as  a 
witness  for  the  plaintiff.  Anderson  t.  Primrose,  Dudley,  216.  A  creditor  of  A^  the  latter  hav- 
ing assigned  for  the  benefit  of  his  creditors  generally,  is  not  a  competent  witness  to  impeach  a. 
claim  which  is  adverse  to  the  assignment.  Bates  T.  Coe,  19  Conn.  E,  280,  Where  in  an  action 
on  an  administration  bond  by  the  si  ate,  founded  on  the  alleged  fact  that  there  is  no  next  of  kin 
within  such  a  degree  of  consanguinity  to  the  intestate  as  to  be  entitled  to  the  residuum,  B.,  who 
claimed  to  be  such  next  of  kin,  was  held  an  incompetent  witness  for  the  defendant  to  prove  that 
fact.  State  v.  GreenweU,  4  Gill  &  John.  40'J.  The  hmsband  of  a  distributee  was  held  incompe- 
tent aa  a  witness  for  the  estate  of  the  intestate  (Caperton  v.  Callison,  1  J.  J,  Marsh.  396,  397); 
and  this,  though  bis  wife  lived  and  dealt  separately,  and  each  was  under  bonds  not  to  interfere- 
with  the  property  of  the  other,  Terry  v.  Belcher,  1  BaU.  568.  The  creditor  of  an  insolvent  was 
held  incompetent  to  testify  in  favor  of  his  assignees  in  a  suit  by  them  to  recover  a  debt.  Clev- 
erly V.  M'CuUough,  2  Hill,  445.  So  of  one  who  was  held  out  as  a  partner  of  the  insolvent 
(bankrupt),  for  a  reeoveiy  would  diminish  his  liability  to  creditors,  by  increasing  the  ftmd  of  the 
bankrupt  partner,  Holland  v.  Reeves,  7  Carr.  &  Payne,  736,  See  also  Bank  of  Alabama  v, 
M'Dade,  4  Porter,  252.  In  trover,  for  property  claimed  by  the  defendant  as  executor,  a  legatee 
was  held  incompetent  for  him.  Semh.  from  the  opinion  of  the  court,  he  was  a  residuary  legatee, 
Dimond  v.  M'Dowell,  1  Watts,  510,  512, 

The  main  difference  between  the  cases  lies  in  what  shall  be  deemed  proof  of  such  a  direct  and 
certain  interest  aa  to  disqualify  the  witness.  Some  cases  hold  him  at  once  disqualified  and  do 
not  stop  to  inquire  into  the  state  of  the  fund  in  the  first  instance,  as  whether  it  would  be  solvent 
or  sufficient  actually  to  benefit  the  witness  by  its  increase,  or  injure  him  by  diminution.  irKin- 
ney's  Executors  v,  M'Kinney's  Administrators,  2  Stewart's  R.  17  ;  Hillhouse  v.  Smith,  5  Day, 
482,  438,  per  Mitchel,  Ch,  J. ;  M'Kinney,  J.,  in  Finks  v.  English,  3  Blackf,  139,  Others  demand 
an  inquiry  into  the  state  of  the  fund  in  the  first  instance,  with  proof  that  the  increase  or  dimi- 
nution will,  in  fact,  be  material  to  the  witness,  Barclay's  Assignees  t,  Carson,  2  Hayw,  243  i 
Leary'B  Executors  v.  Littlcjohn,  1  Murph.  406;  Boyer  v.  Kendall,  14  Serg.  &  Rawle,  178; 
Toust  V.  Martin,  3  Serg.  &  Rawle,  427  ;  Edgell  v,  Bennett,  7  Verm.  R,  534,  536.  And  others 
require,  that  if  the  fund  can  be  in  truth  no  probable  benefit  to  the  witness,  this  should  be  proved 
by  the  party  producing  him.  Morrises  Adm'r  v.  Bills,  1  Wright,  343v  And  see  Williams  v.  Bald- 
win, 7  Term.  R.  503. 

A  creditor  of  the  estate  wag  held  cbrapoteint  for  the  administrator  plaintiff,  because  it  did  not 
appear  affirmatively  that  he  would  be  benefited  by  the  recovery,  it  not  being  shown  ihat  the 
estate  was  otherwise  insolvent.  Boyer  v.  Kendall,  14  Serg.  &  Rawle,  178  ;  Youst  v,  ilartin,  3 
Id.  427,  S.  P.  The  competency  of  the  creditor  is  laid  down  by  these  eases  almost  aa  unquali- 
fiedly as  in  Noel  v,  Davis,  supra.  So  of  a  specific  legatee.  Leary's  Ex'rs  v.  tittlejohn,  1  Mur- 
phy, 406 ;  Torrence  v.  Graham,  1  Dev.  &  Bat.  284,  286.. 

(That  at  common  law  a  witness  is  not  competent  to  increase  a  fund  out  of  which  he  is  enti- 
tled to  a  distributive  share,  see  fdrther  Rome  v,  Dickenson,  13  Geo,  302.  Under  the  New  York 
Code  of  1849,  he  is  competent — he  is  not  the  party  for  whose  immediate  li)enefit  the  action 
is  brought.     Freeman  v,  Spalding,  2  Kernan  R,  373.) 

(1)  Matthews  v.  Smith,  2  Y,  &  J.  426.  It  was  also  decided  in  this  case,  that  a  release  from 
the  witness  to  the  administrator  of  all  claims  np  to  the  time  of  execnling  the  release  would  not  re- 
store competency,  the  right  of  the  witness  being  prospective.  The  question  of  costs  seems  not 
to  have  been  adverted  to  in  this  case.    See  Ingram  v.  Dade,  post. 

(2)  AllingtOH  V,  Beareroft,  Peake's  Add,  Ca,  212, 
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In  these  cases,  the  natural  and  immediate  effect  of  a  verdict  in  favor  of 
the  executor  or  administrator  would  be  to  benefit  the  general  fund  in  , 
which  the  witness  was  interested  ;  but  it  will  be  seen  hereafter,  that  the 
principle  of  these  cases  has  been  held  not  to  apply  to  specific  legatees, '  ■ 
whether  paid  or  unpaid,  or  to  creditors  of  the  testator  or  intestate. 

4.  Rule  as  to  bankrupts,  insolvent  debtors  and  their  creditors. 

The  situation  of  a  bankrupt  bears  some  resemblance,  in  point  of  interest, 
to  that  of  a  residuary  legatee.  The  bankrupt  is  interested  in  increasing 
his  estate,  for  his  allowance  under  the  Bankrupt  Act  depends  upon  the 
clear  amount  of  the  funds  recovered  by  his  assignees,  and  the  surplus,  if 
any,  after  his  creditors  are  satisfied,  belongs  to  himself  This  is  an  interest 
which,  in  actions  by  or  against  his  assignees,  renders  him  an  incompetent 
witness  on  behalf  of  the  assignees,  for  the  purpose  either  of  adding  to  the 
amount  of  the  fund,  or  of  preserving  it  from  diminution. (1)  In  order  to 
render  the  bankrupt  competent  in  such  cases,  he  must  release  his  allow- 
ance and  surplus  :  and  it  is  also  necessary,  that  he  should  have  obtained 
his  certificate,  without  which  his  evidence  will,  in  no  case,  be  admissible  on 
behalf  of  his  assignees.(2) 

Where  there  has  been  a  second  commission  against  the  bankrupt,  and 
he  has  not  paid  fifteen  shillings  in  the  pound,  he  will  not  be  a  competent 
witness  for  his  assignees,  although  he  has  obtained  his  certificate  and  re- 
leased his  allowance  and  surplus  :  for  his  future  effects  remain  liable  until 
payment  of  fifteen  shillings  in  the  pound,  and  he  is  therefore  interested  in 
increasing  tlie  fund,  in  order  to  relieve  himself  from  this  liability. (3) 

There  is  another  case,  in  which  a  bankrupt  is  wholly  incompetent  to 
give  evidence  in  any  action  by  or  against  his  assignees,  notwithstanding 
he  may  have  obtained  his  certificate  and  released  his  surplus  and  allow- 
ance ;  this  is,  where  the  bankrupt  is  called  for  the  purpose  of  proving  any 
fact,  which  is  material  either  to  support,  or  to  defeat,  the  fiat  issued  against 
him. (4)     The  doctrine,  that  a  bankrupt  is  incompetent  to  give  evidence  in 


(1)  Ewens  v.  Gold,  B.  N.  P.  43;  Butler  v.  Cooke,  Cowp.  70;  Ex  parte  Burl,  1  Mad.  R.  46 ; 
Williams  v.  Williams,  6  Mees.  &  Wels.  170. 

(2)  See  Dixon  v.  Purse,  Peake's  Add.  Ca.  187  ;  Masters  v.  Drayton,  2  T.  E.  496 ;  Goodliay  y. 
Hendry,  Mo.  &  Ma.  319;  Ferguson  v.  Spencer,  1  Man.  &  Gr.  987.  See  5  and  6  Tict.  k:.  122, 
providing  in  what  cases  a  certificate  shall  be  a  discharge. 

(3)  Kennett  v.  Greeuwollers,  Peake's  N.  P.  C.  3;  6  Geo.  IV,  c.  16,  §  127.  The  same  princi- 
ple appUes  to  a  party  who  has  become  bankrupt  after  having  compounded  with  his  creditors. 
See  the  words  of  the  section  above  referred  to.  But  where  the  composition  has  not  been  gene- 
ral, but  has  been  limited  to  particular  creditors  only,  the  objection  will  not  arise.  Roberts  v. 
Harris,  2  C,  M.  &  R.  292.    See  Norton  v.  Shakspeare,  15  East,  619. 

(4)  The  following  are  some  of  the  principal  cases  on  this  point.  That  a  bankrupt  is  incompe- 
tent to  prove  his  own  act  of  bankruptcy,  Field  v.  Curtis,  2  Stra.  828;  Ewens  v.  Gold,  B.  N.  P. 
40 ;  by  Lord  Kenyon,  Oxlade  v.  Perchard,  1  Esp.  288 ;  by  Lord  Ellenborough,  Hoffman  v. 
Pitt,  5  Esp.  25 ;  Wyatt  v.  Wilkinson,  5  Eap.  187.  That  a  bankrupt  is  incompetent  to  prove  the 
petitioning  creditor's  debt.  Cross  v.  Pox,  2  H.  Bl.  279,  u.  a;  Flower  v.  Herbert,  Id.  279,  n.  a; 
Chapman  v.  Gardner,  2  H.  BL  279.    That  a  bankrupt  is  incompetent  to  disprove  the  alleged  act 
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support  of  Ms  commission,  has  been  sometimes  referred  to  the  ground  of 
interest ;  it  has  been  said,  if  the_/jai  or  commission  is  not  good,  the  certifi- 
cate and  all  other  proceedings  are  void,  and  the  bankrupt  will  be  again 
liable  to  his  debts.(l)  If,  however,  this  were  considered  as  the  sole  foun- 
dation of  the  rule,  it  would  appear  to  follow,  that  the  same  ground  which 
disqualified  a  bankrupt  from  giving  evidence  to  support  his  commission, 
would  render  him  competent  to  defeat  it.  But  it  seems  to  be  pretty  clear 
that  in  either  case  the  interest  of  the  bankrupt,  one  ^^ay  or  the  other,  will 
depend  entirely  upon  circumstances.  A  bankrupt  has  frequently  an  in- 
terest in  supporting  a  commission  or  fiat,  but  he  has  also  as  frequently  an 
interest  in  defeating  it,  where  such  is  his  object  and  desire.(2)  The  rule 
in  question,  therefore,  seems  to  have  been  considered  as  resting  not  en- 
tirely upon  the  ground  of  interest,  but  partly  upon  considerations  of  policy 
and  convenience.  It  would  often  be  exceedingly  difficult  to  discover 
when  the  bankrupt  is,  and  when  he  is  not  interested,  in  supporting  or  de- 
feating his  commission.  And  if  his  testimony  were  generally  admitted,  he 
would  often  be  called  on  to  make  statements  of  matters  resting  in  his  own 
knowledge  alone,  and  the  proceedings  under  fiats  of  bankruptcy  would  be 
rendered  generally  inseoure.(3)  Whatever  may  have  been  the  foundation 
for  the  rule,  at  all  events  the  practice  on  the  subject  has  been  fully  settled, 
and  it  is  clear,  the  bankrupt  cannot  be  called  either  to  affirm  or  disaffirm 
his  bankruptcy,  nor,  if  called  and  examined  for  any  other  purpose,  can  he 
be  asked  on  cross-examination  any  questions  as  to  facts  which  are  material 
to  support  or  defeat  the  fiat.(4) 

The  objection  of  a  direct  interest  in  increasing  the  fund  of  his  estate, 
which,  in  general,  disqualifies  a  bankrupt  from  giving  evidence  in  behalf 
of  his  assignees,  applies  also  to  the  case  of  a  person  who  has  taken  the 
benefit  of  the  Insolvent  Act.(5)  And  as  the  future  effects  of  an  insolvent 
are  liable  to  his  creditors  under  the  judgment,  which  the  act  directs  to  be 


of  bankraptoy,  or  to  explain  an  equivocal  act,  Hoffman  v.  Pitt;  6  Esp.  22 ;  iBinns  v.  Tetley, 
MoLel.  &  Y.  404,  in  which  case  all  the  authoritiea  were  reviewed ;  Sayer  v.  Gamett,  1  Bing. 
103.  lu  Oxlade  v.  Perohard  (1  Esp.  281)  Lord  Kenyon  had  ruled  differently,  and  had  considered 
the  bankrupt  admissible  to  explain  an  equivocal  act,  but  in  Sayer  v.  Garnett  (7  Bing.  104), 
Park,  J.,  said  that  Lord  Kenyon  afterwards  changed  the  opinion  he  had  there  expressed. 

(1)  See  by  Lord  0.  J.  Ryder,  in  Flower  v.  Herbert,  2  H.  Bl.  219,  u.  of  by  Bayley,  J.,  and 
Holroyd,  J.,  2  B.  &  0.  18,  19. 

(2)  By  Tindal,  C.  J.,  T  Bing.  104. 

(3)  Ibid. 

(4)  Binns  v.  Tetley,  McLel.  397  j  Sayer  v.  Gamett,  7  Bing.  103.  The  fule  ia  restricted  to 
evidence  affirming  or  disaffirming,  the  bankruptcy,  and  will  not  be  extended  to  exclude  Ihe 
bankrupt  from  giving  evidence  of  facts  which  in  themselves  are  not  material  to  the  validity  of 
the  flat.    See  Reed  v.  James,  1  Stark.  N.  P.  0.  134;  Morgan  v.  Prior,  2  B.  &  C.  14,posi. 

(5)  Rudge  V.  Eerguson,  1  Car.  k  P.  253;  Wilkins  v.  Ford,  2  Car.  &  P.  344. 
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entered  against  him,  lie  will  not  be  rendered  a  competent  witness  by  re- 
leasing his  surplus  to  his  assignee.(l) 

In  the  case  of  bankruptcy  or  insolvency,  the  interest  of  the  bankrupt 
or  insolvent  in  the  fund  is  of  the  nature  of  a  residuary  interest,  being 
subject  to  the  rights  of  creditors,  who  are  the  persons  primarily  interested 
in  any  fund  realized  by  the  assignees.  The  amount  of  the  creditors'  divi- 
dend must  depend  upon  the  amount  of  the  fund,  and  a  creditor  is  an  in- 
competent witness  for  the  purpose  of  increasing  the  estate,  on  account  of 
this  direct  interest  in  the  event  of  the  suit.(2)  He  cannot,  therefore,  give 
evidence  to  deprive  the  bankrupt  of  his  allowance.(3) 

The  creditor  of  a  bankrupt  is  also  interested  in  supporting  the  bank- 
ruptcy, the  effect  of  the  bankruptcy  being  to  appropriate  the  whole  estate 
and  effects  of  the  bankrupt  towards  the  immediate  satisfaction  of  his 
creditors.  A  creditor  is,  therefore,  an  incompetent  witness  to  support  the 
fiat,  and  it  is  immaterial,  whether  he  has  or  has  not  availed  himself  of  the 
right  of  proving  under  the  bankruptcy. (4)  It  is  clear  that  the  petitioning 
creditor  is  incompetent  to  prove  the  fiat  regularly  sued  out,  for  (independ- 
ently of  the  objection  which  applies  to  other  creditors)  he  gives  a  bond  to 
the  chancellor,  conditioned  to  establish  the  fact  upon  which  the  validity 
of  the_/iai  depends.(5)  The  interest  of  other  creditors,  as  we  shall  here- 
after see,  may  be  removed  by  a  release  to  the  assignees  :  and  if  a  creditor 
has  sold  his  debt,  or  agreed  to  sell  it,  his  interest  will  be  extinguished.(6) 
The  cases  relative  to  the  competency  of  a  bankrupt,  of  a  creditor  to 
diminish  the  fund,  and  of  a  creditor  to  reduce  the  amount  of  his  own 
debt,  or  to  defeat  the  commission,  will  be  stated  in  the  next  section, 
which  treats  of  particular  cases  where  a  witness  will  not  be  disqualified 
by  interest. 

5.  Examples  in  actions  relating  to  real  property. 

The  next  class  of  cases  which  may  be  here  noticed,  are  those  in  which 
witnesses  have  been  rejected  on  the  ground  of  interest  in  actions  relating 
to  real  j)roperty. 

In  an  action  of  ejectment,  a  tenant  in  possession  is  incompetent  for  the 
defendant,  having  an  immediate  interest  in  the  event  of  the  suit;(7)  for 
the  verdict  and  judgment  in  the  action  would  have  the  effect  of  turning 


(1)  Delafleld  v.  Freeman,  6  Bing.  294 ;  S.  C,  4  Car.  &  P.  6T ;  Budge  v.  Ferguson,  supra.  See 
Stat;  7  G.  IT,  0.  57,  §  67. 

(2)  Shuttleworth  V.  Bravo,  1  Stra.  507. 

(3)  S.  C. 

(4)  Adams  v.  MaUcin,  3  Gampb.  543 ;  Crooke  v.  Edwards,  2  Stark.  303,  oyerruling  "Williams 
V.  Stevens,  2  Campb.  301.  And  see  1  Rose,  392,  n. ;  Ex  parte  Malkin,  2  Rose,  27 ;  Ex  parte 
Osborne,  2  V.  A  B.  177. 

(5)  Green  v.  Jones,  2  Campb.  411. 

(6)  Seejposi.     And  Granger  v.  Furlong,  2  Bl.  E.  1273  ;  Heath  v.  HaU,  4  Taunt.  326. 

(7)  Doe  V.  WUde,  5  Taunt.  183.  See  also  6  Bing.  304;  and  Doe  v.  Bingham,  4  B.  &  Aid. 
672 ;  Doe  dem.  WiUis  v,  Birchmore,  9  Add.  &  Bl.  662, 
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him  out  of  possession  immediately.(l)  So  also,  if  a  plaintiff  agree  with  a 
witness,  that,  in  case  he  recovers  the  lands,  he  will  grant  the  witness  a 
lease  of  them  for  so  many  years,  this  excludes  his  evidence ;  for  he  would 
have  a  fixed  and  certain  advantage  by  the  event  of  the  verdict  ;(2)  he  is 
therefore  incompetent,  upon  the  same  principle  as  a  witness,  who,  if  the 
plaintiff  fail  in  the  action,  is  to  repay  a  sum  of  money  in  his  hands  be- 
longing to  the  plaintiff,  but  is  not  to  repay  any  part  of  it,  if  the  plaintiff 
succeed.(3) 

In  ejectment  brought  by  a  tenant  in  tail  to  try  the  validity  of  a  common 
recovery  suffered  of  the  lands  in  dispute,  a  remainder  man,  after  the 
tenant  in  tail,  is  incompetent  to  give  evidence  for  the  latter ;  for  by  re- 
covering in  the  ejectment,  the  tenant  in  tail  would  be  in  as  of  his  former 
right,  and  the  witness  would  thereupon  acquire  a  vested  interest  in  the 
remainder  in  tail.  (4)    As  the  effect,  therefore,  of  the  verdict  would  be  to 


(1)  6  Bing.  394;  5  Taunt.  183. 

Note  634. — Brant  ex  dem.  Van  Cortlandt  t.  Dyckman,  1  John.  Cas.  275  ;  Jackson  ex  dem. 
Yandenburgh  v.  Trusdell,  12  John.  R.  246  ;  (Kennedy  v.  Reynolds,  2*7  Ala.  364.) 

So  in  a  hypothecary  action  to  prove  and  obtain  a  judgment  for  a  debt  secured  by  a  mortgage, 
though  the  proceeding  he  not  directly  against  the  premises,  yet  one  claiming  an  interest  in  them 
is  not  good  for  the  defendant.  By  the  Civil  Code  the  judgment  -would  be  evidence  against  the 
witness.     Reeves  v.  Burton,  6  Mart.  Lou.  R.  (N.  S.)  283. 

(One  who  has  conveyed  lands  with  a  covenant  of  warranty  is  not  competent  as  a  witness  to 
support  the  title  (Elliott  v.  Boren,  2  Snead  (Tenn.)  662);  though  he  may  be  rendered  competent 
by  a  release  from  his  covenant.     Gilbert  v.  Curtis,  31  Maine,  45.) 

(2)  Gilb.  Evid.  108. 

Note  635. — This  dictum  is  questioned  in  New  York  by  Ten  Eyck  v.  Bill  (5  Wend.  55),  though 
it  is  not  perceived  that  the  case  directly  conflicts  with  it.  That  was  a.  case  where  a  plaintiff 
indebted  to  the  witness  promised  him  an  order  on  the  fund,  if  recovered,  as  security  for  the 
debt.  Yet  he  was  held  competent.  Here  no  additional  right  depended  on  the '  recovery ;  all 
still  rested  in  the  mere  personal  engagement  for  the  debt,  and  at  law,  certainly  could  create  no 
lien  on  the  fund.  But  in  the  case  put  by  Gilbert,  cited  in  the  text,  the  right  depended  essen- 
tially on  the  recovery  ;  upon  the  happening  of  which,  too,  a,  court  of  chancery  would  compel  a 
specific  execution,  enjoining  the  party  against  a  sale,  and  thus  indirectly  creating  a  lien. 

Where  the  witness  said  the  sum  recovered  would  go  to  discharge  a  claim  for  which  the  plain- 
tiff was  liable  in  behalf  of  the  witness,  he  was  held  incompetent  for  the  plaintifif.  Wood  v. 
Braynard,  9  Pick.  322. 

An  attesting  witness  to  a  charier  party,  was  held  incompetent  to  prove  it,  the  plaintiff  having 
agreed  with  him  that  he  should  have  a  share  in  the  bargain,  in  an  action  on  the  charter  party, 
and  the  court  refused  to  receive  evidence  of  his  hand.  HoviU  v.  Stephenson,  3  Mo.  &  Payne, 
146.  A  witness  holding  an  order  from  the  plaintiff  on  his  agent,  the  amount  of  which  was  to  he 
paid  out  of  the  avails  of  the  action,  was  held  incompetent  as  a  witness  for  the  plaintiff,  though 
the  order  was  not  accepted  by  the  agent.  Payton  v.  Hallet,  1  Cain.  R.  364.  And  see  the 
distinction  between  this  case  and  Ten  Eyck  v.  Bill,  5  Wend.  51,  58. 

(If  the  witness  has  a  legal  interest  in  the  subject  of  the  suit,  depending  upon  the  event  of  a 
recovery,  he  is  not  competent.     Moran  v.  Portland  Steam  Packet  Co.,  35  Maine,  55,) 

1 3)  Folheringham  v.  Greenwood,  1  Stra.  129. 

(4)  Note  636. — In  ejectment  for  entailed  property  by  the  tenant  in  tail,  the  remainderman 
in  fee  was  held  incompetent  for  the  tenant  in  tail,  though  he  was  ninety  years  old,  and  the  lessor 
of  the  plaintiff  had  sons  and  daughters.  Doe  dem,  Teynham  v.  Tyler,  6  Bing.  390.  On  a  biU 
filed  to  rectify  a  deed  given  by  B,  to  D.  of  land,  over  which  B.  had,  subsequent  to  the  deed  to 
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B.,  granted  a  water  passage  to  W.,  the  effect  of  which  rectification  would  be  to  exclude  the  land 
over  which  the  water  passage  ran  from  the  deed  to  D.,  and  thus  protect  W.'a  water  passage 
s^inst  an  ejectment  by  D.,  W.  is  not  competent  to  testify  in  favor  of  the  complainant,  fiogers 
V.  Dibble,  3  Paige,  238.  In  qtmre  impedit,  the  father  of  the  defendant,  in  support  of  the  claim 
of  the  latter  to  present,  was  called  as  a  witness,  when,  it  appearing  that  he  was  tenant  by  the 
curtesy,  his  late  wife  having  been  seized  of  an  estate  of  inheritance,  his  testimony  was  rejected, 
although  it  was  insisted  that  he  could  have  no  interest  in  the  event  of  the  suit,  his  right  to  pre- 
sent (if  any)  having  lapsed,  more  than  six  months  having  expired  since  the  vacancy  happened; 
for  if  the  bishop  neglect  or  omit  to  present  within  the  six  months,  the  party  originally  entitled 
has  still  a  right  to  present.    -Gully  v.  The  Bishop  of  Exeter,  2  Moore  &  Payne,  266. 

In  q'eetment,  the  defendant  offered  a  witness  to  prove  that  he,  the  witness,  was  in  possession 
of  the  premises  in  qinestion  at  the  commencement  of  the  suit,  and  then  still  continued  to  be  the 
real  tenant  in  possession,  and  not  the  defendant  Held,  that  if  the  witness  was  in  possession,  he 
had  an  immediate  interest  to  protect  that  possession,  by  preventing  a  recovery,  and  was  there- 
fore not  competent.  Brant  ex  dem.  Van  Cortlandt  v.  Dyckman,  \  John.  Cas.  2?55  Jackson  ex 
dem.  Vandenbergh  v.  TrusdeE,  12  John,  E.  246.  So,  if  the  witness  be  offered  by  the  defend- 
ant, to  prove  a  lease  fraudulent  under  which  the  plaintiff's  lessor  claims,  and  he  is  in  possession 
of  only  a  part  of  the  premises,  he  is  incompetent.  Jackson  ex  dem.  Church  v.  Hills,  8  Cowen's 
Hep.  290. 

In  ejectment  brought  by  a  mortgagee  against  a  tenant  claiming  under  the  mortgagor  by  a  quit- 
claim deed,  the  mortgagor  is  not  admissible  for  the  plaintiff.  Having  conveyed  by  a  quit-claim 
only,  he  cannot  be  made  responsible  to  his  grantee  in  any  event;  but  if  the  plaintiff  should  fail 
to  recover  the  premises,  he  will  be  liable  to  him  on  the  mortgage  bond  for  the  whole  amount  for 
which  the  premises  were  mortgaged ;  should  the  plaintiff  recover,  he  would  be  relieved  wholly 
or  partially  from  payment.    Jackson  ex  dem.  Rounds  v.  M'Chesney,  7  Cowen's  Rep.  360. 

One  who  has  put  the  defendant  in  ejectment  in  possession,  under  a  contract  to  sell  and  convey, 
is  not  a  competent  witness  for  the  defendant;  as  where  a  mortgagor  had  contracted  to  sell  and 
convey  the  mortgaged  premises  to  the  defendant,  who  had  taken  possession  under  the  contract ; 
in  ejectment  by  the  mortgagee,  it  was  held  that  the  mortgagor  was  not  competent  to  testify  for 
the  defendant.  The  defendant  holding  under  him,  whether  bound  to  protect  the  defendant  or 
not,  the  witness  had  an  interest  in  the  possession,  which  could  not  be  supported  by  his  own  tes- 
timony.   Jackson  ex  dem.  Roosevelt  v.  Staekhouse,  1  Cowen's  Rep.  1 22. 

A  grantor  of  lajids,  with  covenants  of  warranty,  is  not  a  competent  witness  to  support  the 
title  of  his  vendee.  Thus,  in  a  suit  in  equity,  the  following  facts  appeared:  A.,  the  defendant, 
executed  a  bond  and  warrant  of  attorney,  in  his  own  name  and  in  the  name  of  B.,  for  a  debt  due 
from  them,  in  pursuance  of  which  a  judgment  was  entered  against  them.  B.,  owning  lands, 
conveyed  them  to  D.  with  covenants  of  warranty,  and  D.  sold  them  to  the  plaintift  An  execu- 
tion having  been  issued  on  the  judgment,  these  lands  were  seized  and  sold  by  the  sheriff  under 
the  execution,  and  A.  became  the  purchaser.  Having  brouglit  an  action  of  ejectment  against 
the  present  plainti£^  this  bill  was  filed  against  A.  to  stay  proceedings  in  the  action  of  ejectment. 
At  the  hearing,  the  plaintiff  offered  the  testimony  of  B.,  to  show  that  A.  had  no  authority  to 
execute  the  bond  and  warrant  on  which  the  judgment  was  entered ;  but  his  testimony  was  re- 
jected by  the  chancellor,  and  tliis  decision  was  subsequently  recognized  and  approved  of  In  the 
Court  of  Errors,  on  the  ground  that  B ,  having  warranted  the  title  to  the  lands,  was  interested 
to  defeat  the  judgment,  in  order  to  sustain  the  title  of  his  grantee  to  the  lands  which  he  had 
warranted  to  him  Swift  v.  Dean,  6  John.  Rep.  523.  So  though  the  deed  contain  words  of  im- 
plied warranty  only.     Shields'  Lessee  v.  Buchanan,  2  Yeates,  219. 

A.  mortgaged  land  to  B.  and  C.  to  secure  distinct  debts  due  to  them  respectively.  C.  after- 
wards made  his  will,  and  bequeathed  his  debt  to  A,  the  mortgagor.  B.  witnessed  this  will ;  and 
though  the  land  was  sufficient  to  pay  both  debts,  yet  held  that  B.  was  incompetent  at  common 
law  as  a  witness  to  prove  the  wUl;  but  his  competency  was  restored  by  statute.  Clark  v.  Hos- 
kins,  6  Conn.  Rep.  106. 

Semble  that  in  an  action  agamst  a  sheriff  for  removing  goods  without  paying  rent  arrear,  the 
tenant  is  not  competent  for  the  plamtiff ;  for  he  comes  to  swear  his  rent  out  of  the  sheriff's  pocket. 
Thurgood  v.  Richardson,  4  Carr.  &  Payne,  481. 

A  vendor  of  goods  is  not  a  competent  witness  for  the  vendee,  in  an  action  by  another  person 
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revest  the  remainder  in  the  witness,  he  has  a  direct  and  immediate  interest 
whioh' renders  him  in  compete nt.(l)  So  also  in  a  quare  impedit  respecting 
the  right  of  presentation  to  an  advowson,  which  was  claimed  by  the  de- 
fendant through  his  mother,  it  was  held,  that  the  father  of  the  defendant, 
who  was  tenant  by  the  curtesy  of  the  mother's  property,  was  an  incom- 
petent witness  on  the  defendant's  behalf,  on  tbe  ground  that  he  had  a 
direct  interest  in  the  result  of  the  cause. (2)  On  the  trial  of  an  issue  on 
devisavit  vel  non,  a  devisee,  who  takes  under  the  will  a  vested  interest  in 
the  testator's  estate,  has  been  considered  incompetent  to  support  the  will, 
in  an  action  of  ejectment  bi'ought  by  another  devisee  against  the  heir.(3) 
It  may  be  observed  here,  that  a  claim  to  an  estate  or  interest  in  land, 
on  the  part  of  a  witness  in   an  action  of  ejectment,  will  not  in  all  cases 


against  the  vendee  for  the  goods,  for  every  man  is  considered  as  wairrairting  the  title  oi  personal 
property  which  he  sells,  though  there  be  no  express  warranty.  Heermance  T.  Vemoy,  6  John. 
Eep.  5.    And  see  Chapman  v.  Andrews,  3  "Wendell's  Rep.  240. 

In  replevin  by  the  vendee  of  the  debtor  against  the  deputy  who  levied  on  the  goods,  it  was 
held  that  the  debtor  was  not  competent  for  the  deputy,  where  the  debtor  had  sold  and  been  paid 
for  the  goods  by  his  vendee,  or  received  or  negotiated  a  note  to  a  lona  fide  holder;  for  he  would 
thus  be  swearing  the  goods  a  second  time  into  bis  own  pocket ;  otherwise,  had  he  not  received 
pay  or  negotiated  the  note ;  for  the  recovery  against  his  vendee  in  the  replevin  would  disable 
him  from  recovering  in  assumpsit  against  his  vendee,  though  the  claim  of  the  officer  was  on  the 
ground  that  the  sale  to  the  vendee  was  fraudulent  in  respect  to  creditors.  Bailey  v.  Foster,  9 
Pick.  laS.     Quen. 

A.  gave  a  deed  with  warranty  to  B.,  and  afterwards,  by  another  warranty  deed,  conveyed 
land  adjoining  to  C.  In  an  action  in  which  the  question  was  whether  the  boundaries  of  the  land 
granted  to  B.  did  not  extend  so  as  to  include  the  land  granted  to  C,  A.  is  not  a  competent  wit- 
ness for  C.  to  prove  the  boundaries,  for  he  is  interested  to  snpport  C.'s  title.  The  court  remark, 
in  giving  judgment  in  this  case,  that  the  witness  was  undoubtedly  admitted  at  the  trial,  on  the 
principle  that  he  stood  indifferent  between  the  parties,  and  was  liable  to  the  losing  party.  But 
he  was  not  in  that  situation.  The  question  was  whether  the  prior  deed  comprehended  the 
premises  in  question  or  not.  That  the  deed  under  which  the  defendant  claimed:  included  the 
premises  was  not  questioned.  If,  then,  the  witness  could  so  locate  the  first  deed  as  not  to  include 
the  premises,  he  would  avoid  a  responsibility  on  his  warranty  to  the  last  grantee,  and  the  first 
grantee  could  never  have  any  remedy  against  him,  because  he  would  have  failed,  not  for  want  of 
title  in  the  witness,  the  grantor,  but  as  to  the  boundaries  of  the  land  granted.  Jackson  ex  dem. 
Caldwell  v.  Hallenback,  2  John.  Rep.  394. 

(1)  Doe  V.  Tyler,  6  Bing.  390  ;  Smith  v.  Blackham,  1  Salk.  283.  And  see  by  Lee,  C.  J.,  Com- 
mins  V.  The  Mayor  of  Oakhampton,  Sayer,  45. 

(2)  Gully  V.  The  Bishop  of  Exeter  and  another,  5  Bing.  Itl. 

(3)  In  Holliard  v.  Jennings  (1  Lord  Eaym.  505),  on  an  issue  of  devisavit  vel  non,  it  was  assumed 
as  a  clear  proposition  that  a  devisee  was  not  competent.  See,  also,  Pyke  v.  Crouch,  1  Lord  Raym. 
130.  The  ground  of  these  cases  would  not  prevent  an  executor,  taking  a  pecuniary  interest 
under  a  will,  from  giving  evidence  to  support  the  wiU  in  an  action  of  ejectment  brought  by  the 
heir  at  law;  for  the  verdict  against  the  plaintiff  would  only  have  the  effect  of  establishing  the 
win  as  to  the  real  property,  and  the  witness  would  have  no  immediate  interest  in  the  termination 
of  that  suit;  nor  has  he  any  indirect  interest  in  the  record,  since  the  judgment  would  not  be 
evidence  in  the  Ecclesiastical  Court,  upon  a  question  whether  tlie  will  were  good  as  to  the  per- 
sonalty. Doe  V.  Teague,  5  B.  &  C.  335.  Upon  the  same  principle,  a  legatee  of  personal  estate 
seems  also  to  be  oompotent  in  such  a  case.  An  heir  apparent  is  also  competent  upon  any  ques- 
tion concerning  the  lands,  for  the  heirship  is  no  interest,  but  a  mere  contingency.  .  See  the  fol- 
lowing section. 
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disqualify.  Thus  in  the  recent  cnse  of  Doe  agt.  Maisey,(l)  an  action  of 
ejectment  brought  to  recover  premises  which  the  defendant  claimed  as 
heir  at  law  to  his  father,  the  defendant's  mother  was  tendered  as  a  witness 
for  him,  and  was  objected  to,  on  the  ground  that  her  evidence  would  tend 
to  establish  for  her  a  title  to  dower ;  but  the  Court  of  King's  Bench,  after 
time  taken  to  consider,  held  that  she  had  no  legal  interest  in  the  event  of 
the  suit,  and  was  competent.  Lord  Tenterden,  in  delivering  the  judgment 
of  the  court,  said  that  the  judgment  in  the  action  would  be  no  evidence 
of  her  husband's  seizin ;  and  that  if  he  was  seized,  she  was  entitled  to 
dower,  whether  the  premises  were  in  the  hands  of  the  lessee  of  the  plain- 
tiff or  of  the  defendant.(2) 

In  an  action  of  ejectment  by  an  assignee  of  a  mortgage  made  by  a  de- 
fendant, a  person  who  has  taken  a  later  mortgage  from  the  defendant,  is 
not  a  competent  witness  for  the  defence,  to  show  the  first  mortgage  void 
on  account  of  fraud  ;(3)  for  if  this  action  succeed,  there  would  be  a  change 
of  possession,  and  the  witness  would  not  be  able  to  recover  against  the 
new  possessor,  without  proving  what  he  himself  comes  to  prove  in  the 
action  ;  whereas,  if  the  action  fail,  he  would  be  entitled  to  possession  at 
once,  since  the  defendant  cannot  resist  him;  the  witness,  therefore,  is  in- 
terested in  the  event  of  the  suit  itself  (4) 

We  have  seen,  in  actions  by  or  against  corporations  respecting  the 
lands  of  the  corporation,  that  individual  members  are  incompetent,  when 
they  have  an  interest,  as  members  of  the  corporation,  in  the  lands  which 
are  the  subject  of  the  action.  So  also,  in  an  action  of  trespass  brought 
by  the  tenant  of  a  corporation,  in  which  a  question  arose  respecting  the 
right  of  the  corporation  to  inclose  the  locus  in  quo,  against  the  defendant 
who  claimed  a  right  of  common  thereon,  freemen  of  the  corporation  were 
held  incompetent  for  the  plaintiff,  to  prove  that  there  was  a  sufficiency  of 
common  left,  although  the  rent  was  nominally  reserved  to  the  mayor  and 
bailiffs  alone.(5)  It  was  objected  in  this  case,  that  if  any  interest  existed 
in  tlie  witness,  it  was  too  minute  to  form  a  ground  of  incompetency,  and 
it  is  obvious,  that  the  same  objection  might  be  raised  in  most  cases  of  a 
similar  description,  and  in  many  of  those  which  have  been  before  stated 
in  the  text ;  but  the  principle  was  fully  settled  by  that  case,  and  has  ever 
since  been  adhered  to,  that  if  there  be  an  interest  to  any  amount,  the  ob- 
jection must  prevail,  however  small  it  may  be  in  reality. 

On  the  trial  of  an  issue,  whether  the  owners  of  property  within  a  par- 
ticular district  are  liable  by  immemorial  usage  to  the  charge  of  repairing 
a  chapel,  an  owner  of  property  within  the  district  was  held  incompetent 


(1)  1  Barn.  &  Ad.  439.-    See  Gully  r.  Bishop  of  Exeter,  and  Doe  v.  Tyler,  supra. 

(2)  Id.  440.     It  would  seem  that  the  widow  assisted  her  case  for  dower  by  her  evidence. 

(3)  Doe  d.  Cuthbert  t.  Bamford,  11  Ad.  &  EU.  TSe. 

(4)  See  Lord  Denman'a  judgment. 

(5)  Burton  v.  Hinde,  5  T.  K.  174. 
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to  disprove  tbe  liability  (although  he  neither  resided  nor  was  rated  in  the 
district),  having  leased  his  property  to  a  tenant  who  was  bound  to  pay  the 
rent  without  deduction  ;  the  owner  was  immediately  interested  in  re- 
moving such  a  permanent  charge,  and  thus  to  improve  the  value  of  his 
estate.(l)  In  a  subsequent  case,  upon  an  issue  whether  a  messuage  was 
situated  within  a  chapelry,  it  was  determined  that  an  occupier  of  property 
within  the  district,  who  was  not  actually  rated,  was  competent  to  prove 
that  it  was  so  situated  ;  and  alihough  the  decision  proceeded  chiefly  upon 
the  operation  of  the  statute  of  the  54  Geo.  Ill,  c.  170,  §  9,  in  restoring 
competency  in  such  cases  (which  statute  will  be  noticed  afterwards),  yet 
the  court  expressed  an  opinion  that  as  the  witness  was  not  actually  rated, 
but  only  ratable,  he  was  competent  at  common  law.(2)  Before  the  act 
of  3  &  4  Vict.  c.  26  (noticed  afterwards),  a  rated  inhabitant  was  held  to 
be  an  incompetent  witness  for  the  defendant  in  an  action  against  the  sur- 
veyor of  the  highways,  in  support  of  a  custom  to  take  materials  from  the 
sea  beach  for  the  purpose  of  repairing  the  road  ;  for  if  such  custom  were 
established,  the  highways  would  be  repaired  at  less  expense,  and  the 
highway  rates  be  thereby  diminished  ;(3)  nor  was  the  witness  rendered 
competent  by  the  statute  54  Geo.  Ill,  c.  170,  §  9.(4)  So  also  in  an  action 
to  recover  a  sum,  alleged  to  be  due  to  the  plaintiff  for  attending  a  pauper, 
against  an  overseer  who  defends  on  tbe  part  of  the  parish,  a  rated  inhabi- 
tant was  an  incompetent  witness  for  the  defendant  ;(5)  for  if  the  plaintiff 
recovered  the  amount  claimed,  it  would  be  a  charge  on  the  rates  ;  and  the 
witness  was  not  rendered  competent  by  the  statute  54  Geo.  Ill,  because 
the  question  in  the  action  was  not  "a  matter  of  rates  or- cesses  of  the 
parish,"  within  the  meaning  of  that  statute.(6) 

In  an  action  of  replevin,  a  party  under  whom  the  defendant  make  cog- 
nizance is,  in  general,  an  incompetent  witness  for  the  defendant,  being  the 
person  really  interested  in  the  event  of  the  cause,  and  in  truth  the  sub- 
stantial defendant.  And  in  a  case  where  there  were  two  cognizances,  one 
under  the  party  beneficially  interested,  and  the  other  under  a  trustee  for 
him  ;  the  evidence  of  the  latter  was  rejected,  notwithstanding  the  absence 
of  any  beneficial  interest  on  his  part  in  the  premises.(7) 


(1)  Rhodes  v.  Aiusworth,  1  B.  &  Aid.  87.  See  posl  as  to  the  elToct  of  the  rule  (by  statute  54 
Geo.  Ill,  0.  no,  §  9),  upon  questions  of  this  description. 

(2)  Marsden  v.  Stanfleld,  1  B.  &  C.  815,  818.     See  Re.^  v.  Kirdford,  2  East,  559. 

(3)  Oxenden  v.  Palmer,  2  B.  &  Ad.  236.  See  the  provisions  of  stat.  3  &  4  Vic.  o.  26,  stated 
infra,  p.  105. 

(4)  S.  C,  and  R.  v.  Bishop  Auckland,  1  Ad.  &  Ell.  744.  See  this  statute,  infra,  p.  102.  See, 
also,  p.  105. 

(5)  TothiU  V.  Hooper,  1  M.  &.  R.  392.     See  3  &  4  Vict.  l-.  26,  infra,  p.  105. 

(6)  See  the  words  of  the  act,  and  by  Lord  Tenterden,  2  Barn.  &  Ad'.  243,  244. 

C?)  Grolding  V.  Nias,  5  Esp.  N.  P.  0.  212.  In  a  prior  case,  it  appears  that  the  wife  of  a  party 
under  whom  cognizances  were  made,  was  admitted  as  a  witness  for  the  defendant;  but  no  ob- 
jection seems  to  have  been  taken,  or  any  question  raised  as  to  her  competency.  Johnson  v. 
Mason,  1  Esp.  N.  P.  0.  89. 
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In  the  case  of  TJpton  agt.  Curtis,(l)  it  appears  that  a  party,  under  whom 
cognizance  was  made,  was  considered  incompetent  for  the  defendant,  al- 
though that  particular  cognizance  had  been  abandoned.  But  it  has  been 
settled  in  a  verj^  recent  case,  that  where  distinct  cognizances  are  made 
under  different  parties,  who  do  not  appear  to  be  in  any  manner  connected 
in  interest,  if  one  of  the  cognizances  be  abandoned  at  the  trial,  the  party, 
under  whom  it  is  made,  is  a  competent  witness  for  the  defendant.(2)  Lord 
Denman,  in  delivering  the  judgment  of  the  court,  after  observing  that 
there  was  reason  to  suppose  that  the  facts  of  the  case  of  TJpton  agt.  Curtis 
was  not  reported  with  perfect  accuracy,  said,  the  court  were  of  opinion, 
that  the  oflEer  to  abandon  the  issue  joined  on  the  cognizance  under  the 
witness,  was  tantanaount  to  consenting  that  a  verdict  should  be  found  for 
the  plaintiff  on  that  issue.(3) 

6.  Witnesses  liable  to  an  action  by  one  of  the  parties. 

It  is  now  proposed  to  notice  an  important  class  of  cases,  in  which  wit- 
nesses have  been  rejected  as  incompetent  to  give  evidence  in  a  particular 
suit,  on  account  of  their  liability  to  a  subsequent  action  by  one  of  the 
parties  to  that  suit.  On  this  ground,  in  the  case  of  actions  against  a 
master  or  principal,  for  the  misconduct  of  a  servant  or  agent  of  the  de- 
fendant, such  servant  or  agent  has  been  generally  rejected  as  incompetent 
for  the  defendant  to  disprove  his  own  misconduct.(4)    In  the  numerous 


(1)  1  Biug.  210. 

(2)  King  V.  Baker,  2  Ad.  &  EU.  333. 

(3)  2  Ad.  &  Ell.  339,  340.  In  the  case  of  Hart  V;  Horn  (2  Campb.  92),  it  was  ruled  that  the 
declarations  of  a  party  under  whom  cognizance  had  been  made,  were  inadmissible  in  evidence 
for  the  plaintiff.     For  another  example  of  direct  interest,  see  Bland  v.  Ansley,  2  N.  E.  331. 

(4)  Note  631. — In  an  action  against  the  defendant  for  so  pulling  down  one  of  her  own  houses  that 
the  plaintiff's  house  was  injured,  held  that  the  defendant's  architect,  retained  to  perform  the  work, 
was  incompetent  for  her  to  prove  that  the  injury  was  not  occasioned  by  his  own  work.  Flanagan  v. 
Drake,  2  Fox  &  Smith,  200.  So  the  coachman,  in  an  action  against  another  for  an  injury  done 
by  a  cart  to  the  coach  while  the  coachman  is  driving,  is  not  a  competent  witness  for  the  plain- 
tiff. Kerrison  v.  Coatsworth,  1  Carr.  &  Payne,  611.  So  a  pilot  is  not  competent  for  the  captain 
of  a  steamboat,  sued  for  running  down  a  barge,  the  pilot  steering  at  the  lime  of  the  accident, 
though  the  captain  was  on  board.  Hawkins  v.  Finlayson,  3  Carr.  &  Payne,  305.  The  guard  of 
a  coach  is  not  competent  for  the  proprietors,  sued  for  mismanaging  it  so  that  the  plaintiff  was 
struck  by  the  luggage.  Whitamore  v.  Waterhouee,  4  Carr.  &  Payne,  383.  So  the  bailee  of 
goods,  levied  upon  by  execution  against  him,  is  not  competent  for  the  bailor  in  an  action  against 
the  sheriff.     Pleasants  v.  Rose,  2  Mart.  Lou.  E.  114. 

Where  a  vessel  was  seized  for  a  violation  of  the  non-importation  act  of  March  1st,  1809,  chap. 
91,  and  there  were  strong  circumstances  to  induce  a  presumption  that  the  master  was  privy  to 
the  illegal  importation  of  the  goods  which  were  found  concealed  on  board  the  vessel,  it  was  held 
that  he  was  not  a  competent  witness  for  the  owners  of  the  vessel,  to  prove  his  ignorance  of  the 
goods  being  on  board.  He  had  a  direct  interest  to  prevent  a  forfeiture,  occasioned  by  hia  own 
illegal  conduct ;  for  the  decree  of  condemnation  would  be  good  evidence  in  a  suit  brought  against . 
him  by  the  owners.     The  Hope,  2  Gallison,  48. 

But  the  mate  is  a  witness  for  the  master,  in  an  action  or  reconvention  by  the  owner  against 
the  latter  for  negligence;  for  the  male  is  not  the  servant  of  the  master  in  such  sense  as  shall  ex- 
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cases  of  this  description,  -which  occurred  before  the  passing  of  the  statute 
3  and  4  Wm.  IV,  42  (see  infra,  p.  77),  the  rejection  of  the  witness  almost 
always  proceeded  on  the  ground  of  an  indirect  interest  in  the  record  with 
reference  to  a  subsequent  suit:  for  if  the  servant  or  agent  has  been  guilty 
of  the  misconduct  imputed  to  him,  he  will  in  general  be  liable  to  make 
good  all  damage  sustained  by  the  master  or  employer  in  consequence  of 
such  misconduct,  and  may  be  compelled  by  the  latter,  through  the  medium 
of  an  action,  to  repay  any  damages  and  costs  recovered  by  the  party  in- 
jured :  and  in  such  action,  the  record  in  the  first  suit  would  be  admissible 
for  the  purpose  of  showing  the  quantum  of  damages  sustained  by  the  mas- 
ter or  employer  in  consequence  of  the  witness's  misconduct  (the  fact  of 
his  misconduct  being  first  proved  by  other  evidence),  altliough  it  would 
not  be  evidence  for  the  purpose  of  establishing  the  fact  of  the  misconduct 
of  the  witness.(l)  Now  it  has  been  seen,  that,  before  the  statute  of  the  3 
and  4  Wm.  IV,  c.  42,  it  was  a  settled  general  rule,  that  a  witness  was 
incompetent  to  give  evidence  in  any  suit,  where  the  record  of  the  proceed- 
ings in  that  suit  would  be  evidence  for  or  against  him  ia  a  subsequent  ac- 
tion; and  as  it  was  clear,  that  in  the  cases  above  mentioned,  the  defendant 
in  the  first  action  might  produce  the  record  thereof  as  evidence  in  a  sub- 
sequent action  against  the  servant  or  agent,  the  latter  when  tendered  as  a 
witness  in  the  first  action,  has  generally  been  rejected  upon  the  ground  of 
this  indirect  interest  in  the  record. 

Thus,  in  the  case  of  Green  v.  The  ISTew  River  Company,(2)  which  was 
an  action  to  recover  damages,  sustained  by  the  plaintiff  through  the  alleged 
misconduct  of  a  servant  of  the  defendants,  the  servant  was  held  an  incom- 
petent witness  for  the  defendants,  to  disprove  his  own  negligence.  It  was 
said  by  the  court,  that  although  a  tradesman's  servant  is  permitted  to 
prove  the  delivery  of  goods  on  behalf  of  his  master,  this  is  an  exception 


elude,  him  from  testifying.  He  is  rather,  hke  the  master,  a  servant  to  the  owner.  Jordan  v, 
"White,  4  Mart.  Louisiana  R.  (N.  S.)  335. 

A,  distinction  was  taken  in  Flanagan  v.  Drake  12  Pox  &  Smith,  200,  205,  206,  by  Buslibe,  C. 
J.),  by  which  these  cases  are  reconciled  to  those  mentioned  ante,  viz :  wliere  the  defendant's 
servants  commit  a  trespass  by  his  command,  they  are  oompstent  witnesses  for  him,  they  then 
being  joint  trespassers  with  him ;  otherwise  where,  being  retained  by  him  generally  to  do  his 
lawful  work,  they  negligently  or  injudiciously  commit  an  injury  not  authorized  by  him.  In  the 
last  case  they  are  liable  over  to  him,  and,  therefore,  are  not  competent ;  for  they  are  called  to 
disprove  the  very  negligence  against  which  they  undertook. 

(A  oartman  who  takes  goods  to  a  railroad  company  may  prove  the  delivery  (Moses  v.  B.  &  M. 
B.  B.  Co.,  4  Foster  (N.  H.)  11) ;  and  a  clerk  is  a  competent  witness  to  prove  that  he  has  paid  out 
his  employer's  money  by  mistake.  Burd  v.  Ross,  15  Mis.  254.  So  an  attorney  is  admitted  as  a 
witness  for  his  client.  Bell  v.  Bell,  12  Penn.  State  R.  235.  But  where  a  liability  has  accrued 
against  an  agent,  so  that  he  has  a  direct  interest  in  establishing  the  demand  against  a  party  to 
the  suit,  a  release  of  his  liability  becomes  necessary.  Lewis  v.  Eastern  Bank,  32  Maine,  90 ; 
Christy  v.  Smith,  23  Vt.  663.) 

(1)  4  T.  R.  589. 

(2)  4  T.  B.  589. 
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to  the  general  rule,  proceeding  merely  from  necessity  ;(1)  and  tLat  this 
exception  would  not  extend  to  actions  arising  from  the  misconduct  of 
coastmen  and  sailors,  in  which  cases  the  verdict  against  the  proprietor 
might  be  given  in  evidence  in  a  subsequent  action  by  the  latter  against 
the  servant,  as  to  the  quantum  of  damages,  though  not  as  to  the  fact  of  the 
injury ;  and  so  in  the  case  then  before  the  court,  the  verdict  might  be 
given  in  evidence  in  an  action  by  the  defendants  against  the  witness,  and 
therefore  he  was  incompetent  without  a  release.(2)  So  also  in  an  action 
against  a  coach  proprietor  for  negligence  in  the  management  of  the  coach, 
the  guard,  who  appeared  to  be  implicated  in  the  alleged  mismanagement, 
has  been  considered  incompetent,  without  a  release:(8)  In  an  action 
against  the  captain  and  owner  of  a  vessel  for  an  injury  occasioned  by  im- 
puted mismanagement  of  the  vessel,  a  pilot,  who  had  the  control  of  the 
vessel  at  the  time,  has  been  also  considered  incompetent  to  give  evidence 
for  the  defendant.(4) 

Upon  the  same  principle  it  has  been  ruled,  in  an  action  against  a  prin- 
cipal for  misconduct  in  the  purchase  of  certain  goods,  that  a  broker,  who 
had  been  employed  by  the  defendant  to  make  the  purchase,  was  incompe- 
tent to  disprove  negligence  in  the  transaction.(5)  And  in  an  action  for  an 
excessive  distress,  the  broker  who  made  the  distress,  has  been  considered 
incompetent  to  prove  that  it  was  not  excessive.(6) 

In  like  manner,  in  an  action  against  a  sheriff  for  a  false  return,  the 
sheriff's  officer,  who  has  given  security  for  the  due  execution  of  process 
(and  is  consequently  liable  over  to  the  sheriff  in  case  of  misconduct),  has 
been  adjudged  to  be  an  incompetent  witness  to  prove  the  correctness  of 
the  return.(7j  But  in  a  case  where,  in  an  action  of  this  nature,  an  objec- 
tion was  made  to  the  competency  of  an  assistant  to  the  sheriff's  of&cer, 
upon  the  ground,  that  although  the  witness  was  not  immediately  hable  to 
the  sheriff,  he  was  liable  to  his  own  employer,  the  of&cer,  and  that  in  an 
action  against  tlie  officer  the  sheriff  might  give  in  evidence  the  record  in 


(1)  See  post,  chapter  on  exceptions  to  the  rule  of  incompetency  from  interest. 

(2)  4  T.  It,  590. 

(3)  Wliitamore  v.  "Waterhouse,  4  Car.  k  P.  383. 

(4)  Hawkins  v.  Fiulayson,  3  Car.  &  P.  305. 

(5)  Gevera  v.  Manwaring,  Holt,  139 ;  Christy  v.  Smith,  23  Vt.  663. 

(6)  Field  V.  MitcheU,  6  Esp.  71. 

(7)  Powell  V.  Hord,  2  Lord  Raym.  1411;  S.  C,  1  Stra.  650. 

Note  638.— So  in  trespass  or  trover  against  a  sheriff  for  levying  on  goode,  the  deputy  who 
made  the  levy  is  not  a  competent  witness  for  the  defendant,  for  the  deputy  ia  accountable  to  the 
sheriff.  Harris  v.  Paynes,  5  Litt.  105,  107,  108 ;  Whiteliouse  v.- Atkinson,  3  Carr.  H  Payne  344. 
He  is  not  admissible,  though  he  he  indemnified  by  the  creditor.  Whitehouse  v.  Atkinson  3 
Carr.  &  Payne,  344.  But  qiMre  of  this  last  ease.  (The  deputy  is  bound  by  the  judgment  recov- 
ered against  the  sheriff,  where  he  has  due  notice  of  the  suit  with  an  opportunity  to  defend  •  so 
that  in  an  action  brought  by  the  sheriff  on  tlie  bond  given  to  him  by  his  deputy,  for  misconduct 
of  the  latter,  tbe  judgment  recovered  against  the  sheriff  is  conolusivBi  Thomas  v.  Hubbell  18 
Barb.  9.)  ' 


62  Of  the  Rule  Concerning  Interest.  [CH.  V. 

the  first  action,  and  that  the  record  of  the  second  action  -would  be  evi- 
dence for  the  officer  in  a  subsequent  action  against  the  witness,  Lord  Ten- 
terden  held,  that  this  circuity  of  interest  was  no  legal  ground  of  exclusion. 
He  observed,  that  the  rule  established  and  acted  upon  was,  that  in  order 
to  exclude  a  person  cilled  as  a  witness,  the  verdict  must  be  evidence  for 
or  against  him,  and  that  an  interest  beyond  this  was  to  remote  to  establish 
incompetency.(l)  In  another  case,  the  officer  himself  was  rejected  by 
Lord  Tenterden  as  incompetent  for  the  sheriff,  even  where  he  had  received 
an  indemnity  from  the  execution  creditor,  and  had  not  employed  the  at- 
torney for  the  defence  ;  on  the  ground,  that,  if  there  should  be  a  verdict 
against  the  sheriff,  the  liability  of  the  officer  would  be  certain,  and  that  he 
might  never  get  paid  on  his  indemnity .(2) 

It  has  also  been  decided,  in  an  action  against  the  sheriff  for  a  false 
return  to  a  fi.  fa,.,  which  stated  that  he  had  paid  a  sum  of  money  to  the 
landlord  of  the  premises  for  arrears  of  rent,  that  the  landlord  is  incompe- 
tent to  prove  the  rent  due  ;  for  if  the  action  were  to  succeed,  the  witness 
would  be  liable  to  an  action  at  the  suit  of  the  sheriff,  in  which  the  judg- 
ment in  the  former  action  would  be  evidence  of  special  damage.(3)  In 
this  last  case,  it  will  be  observed,  the  witness  did  not  stand  exactly  in  the 
situation  of  an  agent  employed  by  the  defendant  to  do  a  particular  act, 
and  misconducting  himself  in  the  course  of  his  employment;  but  the 
principle  upon  which  he  was  rejected  was  the  same  as  in  the  preceding 
cases — namely,  that  there  would  be  a  legal  liability  over  to  the  sheriff, 
arising  from  the  alleged  misconduct  of  the  witness  in  claiming  rent,  which, 
it  was  contended,  was  not  really  d.ue,  and  that  in  a  subsequent  action  by 
the  sheriff  against  the  witness,  the  record  of  the  verdict  would  be  admissi- 
ble in  evidence  to  enforce  such  liability.(4:) 


(1)  Clark  V.  Lucas,  Ry.  &  Mo.  N.  P.  C.  32. 

(2)  Whitehouse  v.  Atkinson,  3  Car.  &  P.  N.  P.  C.  344. 

(3)  Keightley  v.  Birch,  3  Campb.  521. 

(4)  Note  639. — A  grantor  whose  deed  is  set  up  by  the  defendant  in  ejectment,  is  not  competent 
for  the  plaintiff  to  prove  it  fraudulent,  when,  by  avoiding  the  deed,  the  recovery  of  the  plaintiff 
will  enure  to  the  common  benefit  of  the  plaintiff  and  witness ;  as  where,  by  defeating  the  deed, 
the  grantor  would  be  tenant  in  common  with  the  plaintiff  of  one-half  pf  the  premises  claimed ; 
for  the  verdict  would  be  conclusive  in  an  action  for  mesne  profits,  to  a  share  of  which  the  wit- 
ness would  be  entitled.  Jackson  ex  dem.  Hungerford  v.  Eaton,  20  John.  R.  418.  A.  sold  a 
negro  to  B.  and  took  his  note  with  C,  as  security  for  part  of  the  purchase  money.  Judgment 
was  obtained  on  the  note,  but  it  was  not  satisfied ;  the  court  held,  that  in  an  action  by  B.  against 
A.  for  a  fraud  in  the  sale  of  the  negro,  C.  was  an  incompetent  witness ;  for  the  judgment  which 
he  was  sworn  to  obtain  would  come  in  as  a  set-off,  on  motion  against  the  former  plaintilT  in  favor 
of  him  and  his  principal.  M'Call  v.  Smith,  2  M'Card,  375.  Quei'e.  Was  not  the  surety's  interest 
balanced  ?  If  he  was  compelled  to  pay,  he  would  have  a  remedy  over  for  the  debt  and  all  cost. 
It  was  said  in  this  case  that  it  is  not  necessary,  to  render  a  witness  incompetent,  that  he,  should 
have  a  direct  and  immediate  interest  in  the  event  of  the  suit.  If  he  is  to  derive  any  advantage 
from  it,  it  is  enough.  Although  it  be  consequential  only,  he  carmot  be  sworn.  On  an  issue  to 
try  the  right  of  property  between  the  garnishee  in  a  foreign  attachment  and  the  attaching  .credit- 
ors, any  of  the  latter  are  not  competent  witnesses,  though  they  assign  or  release  their  claims : 
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In  most,  if  not  in  all  the  cases  of  this  nature,  which  arose  after  the  case 
of  Green  agt.  The  New  Eiver  Company,  and  before  the  passing  of  the  late 
statute  of  the  3  &  4  Wm.  IV,  c.  42,  witnesses  liable  over  to  the  defendant, 
were  held  incompetent  to  give  evidence  for  him,  for  the  reason  before 
stated  ;  namely,  that  the  verdict  might  be  given  in  evidence,  in  a  subse- 
quent action  against  the  witness,  to  prove  the  quantum  of  damages.  This 
was  a  sufficient  ground  for  the  rejection  of  the  witness  before  the  statute 
8  &  4  Wm.  IV,  0.  42 ;  but  the  26th  and  27th  sections  of  that  statute 
appear  (as  we  have  already  observed),  to  have  produced  the  effect  of 
removing  all  objections  to  the  competency  of  witnesses,  which  are  founded 
on  an  indirect  interest  in  the  record  as  being  admissible  evidence  in  a  subse- 
quent action.  And  it  therefore  becomes  material  to  ascertain,  whether,  in 
the  class  of  cases  now  under  consideration,  the  witness  is  or  is  not  liable 
to  objection,  on  the  ground  of  a  direct  interest  in  the  event  of  the  particu- 
lar suit. 

It  will  be  observed,  that  in  all  the  cases  which  have  been  above  cited 
and  referred  to,  the  witness  was  tendered  on  behalf  of  the  defendant.  And 
if  no  objection  to  his  competency  could  have  been  made,  except  on  the 
ground  of  the  subsequent  use  of  the  verdict  as  evidence  against  him,  it 
would  seem  to  follow,  that  in  all  actions  of  a  similar  description,  a  servant, 
or  agent,  or  other  person  liable  over  to  the  plaintiff,  would  be  a  competent 
witness,  on  his  part,  to  prove  that  the  injury  complained  of  arose  from 


for  the  record  will  be  evidence  for  or  against  them  in  an  action  for  a  wrongful  attachment.  Por- 
retier  v.  Guerrineau's  Creditors,  1  M'Cord,  304.  In  assumpsit  by  the  holder  of  a  promissory 
note,  payable  to  F.  or  bearer,  against  the  maker,  the  plaintiff  called  F.,  the  payee  of  the  note, 
as  a  witness  to  prove  the  execution  of  the  note.  Being  objected  to  by  the  defendant,  he  stated 
that  he  transferred  the  note  to  one  Cummings,  in  payment  for  a  pair  of  horses,  but  at  the  risk  of 
Cummings  as  to  the  solvency  of  the  maker,  and  that  he  had  no  interest  in  the  suit.  Held,  that 
the  witness  was  responsible  upon  an  implied  warranty  that  the  note  was  not  forged.  He  there- 
fore had  a  direct  interest  in  establishing  the  fact  he  was  called  to  prove ;  for,  by  obtaining 
a  verdict  for  the  plaintiff  on  the  plea  of  non-assumpsit,  he  protected  himself  against  his  own  war- 
ranty. Herrick  v.  'Whitney,  15  John.  E.  240.  See  Shaver  v.  Ehle,  16  John.  R.  201  ;  and  Mur- 
ray V.  Judah,  6  Cowen's  E.  484.  But  after  the  execution  of  the  note  has  been  proved  by  other 
testimony,  he  is  competent.  "Williams  v.  Matthews,  3  Cow.  E.  2C2;  Baskins  v.  Wilson,  6  Cowen's 
E.  4T1.  So,  if  he  have  been  discharged  from  his  debts  under  an  insolvent  law,  he  is  thereby  dis- 
charged from  liability  on  his  implied  warranty,  and  is  competent.  Murray  v.  Judah,  6  Cowen's 
E.  484.  "Where  in  an  action  of  trespass,  the  defence  set  up  was  that  the  hcus  in  quo  was  a  free 
and  common  fishery  for  all  the  inhabitants  of  Staten  Island,  and  had  been  used  by  them  as  such 
during  sixty  years  past ;  it  was  decided  that  another  inhabitant  of  Staten  Island  was  not  a  com- 
petent witness  to  prove  the  right  of  common.  Jacobson  v.  Fountain,  2  John.  R.  170  ;  Gould  v. 
James,  6  Cowen's  R.  369,  S.  P.  In  trespass,  quare  dausum  fregii  and  a  justification,  that  the  close 
is  a  free  fishery  for  the  inhabitants  of  0.,  one  of  the  inhabitants  is  not  a  competent  witness  for  the 
defendant.  Prewitt  v.  Tilly,  1  Carr.  &  Payne,  140.  In  an  action  for  customary  toll  for  keeping 
up  a  capsteru  and  rope  in  a  cove,  so  that  boats  could  land  safely  in  bad  weather,  held,  that  a 
fisherman  frequenting  the  cove  was  not  a  competent  witness  for  the  defendant.  Falmouth  v. 
George,  5  Bing.  286 ;  S.  C,  2  Mo.  &  Payne,  451.  So  copyhold  tenants  are  incompetent  to  prove 
a  right,  within  the  manor,  for  copyholders  to  take  timber  for  repairs.  Le  Fleming  v.  Simpson,  2 
Maun.  &  Ryl.  169. 
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negligence  or  improper  conduct  on  the  part  of  the  defendant ;  because, 
whatever  might  be  the  result  of  the  action,  the  verdict  could  in  no  case  bip 
used  as  evidence  for  or  against  such  witness  for  the  plaintiff  in  any  subse- 
quent proceeding. 

It  has,  however,  been  decided  in  several  cases,  that  the  plaintiff's  ser- 
vant or  agent -is  equally  incompetent  to  give  evidence  on  behalf  of  tlie 
plaintiff,  as  the  defendant's  servant  or  agent  is  to  give  evidence  on  behalf 
of  the  defendant.  Thus,  in  Miller  agt.  Falconer,(l)  which  was  an  action 
against  the  defendant  for  negligently  running  against  the  plaintiff's  cart 
with  a  dray,  the  plaintiff's  servant,  who  was  driving  the  cart,  was  objected 
to  as  incompetent,  on  the  ground  X^aai  prima  facie  he  was  himself  answera- 
ble to  his  master,  and  that  he  was  interested  in  fixing  the  liability  on  the 
defendant,  and  the  objection  was  allowed  by  Lord  Ellenborough,  who  ob- 
served, that  the  witness  certainly  came  to  discharge  himself,  and  therefore 
was  incompetent  without  a  release. 

The  same  point  was  subsequently  decided  by  the  Court  of  Common 
Pleas,  in  the  case  of  Morish  agt.  Foote.(2)  In  this  last  case  it  was  con- 
tended, that  the  witness  was  competent,  because  no  use  whatever  could  be 
made  of  the  verdict  as  evidence  against  him  in  a  subsequent  action  ;  and 
that  the  case  was  distinguishable  from  that  of  Green  agt.  The  New  Eiver 
Company,  on  the  ground,  that  there  the  witness  was  called  on  the  part  of 
the  defendant,  but  here  he  was  tendered  on  tlie  part  of  the  plaintiff';  but 
the  court  decided,  that  the  witness  was  incompetent,  as  having  a  direct  in- 
terest in  the  event  of  the  suit ;  for  if  the  plaintiff  obtained  a  verdict,  the 
witness  was  placed  in  a  state  of  security.  In  giving  judgment  in  this  case, 
Gibbs,  0.  J.,  referred  to  and  recognized  a  prior  Nisi  Prius  decision,  in 
which  the  same  principle  had  been  acted  on  by  Lord  Kenyon,(3)  in  a  case 
where  the  action  was  upon  a  policy  of  insurance  on  the  plaintiff's  goods, 
and  the  light  to  recover  depended  upon  the  question,  whether  the  ship 
was  seaworthy  or  not.  In  order  to  prove  the  vessel  was  staunch,  the 
plaintiff  called  the  owner,  who  was  objected  on  the  ground  that  he  exon- 
erated himself  from  all  liability  by  fixing  the  defendant.  On  the  other 
hand,  it  was  contended  that  it  had  been  settled  by  the  case  of  Bent  agt. 
Baker,  that  a  witness  was  competent  in  all  cases,  except  where  the  verdict 
could  be  used  as  evidence  for  or  against  him.  But  Lord  Kenyon  said,  it 
was  held  in  Bent  agt.  Baker,  that  a  witness  was  incompetent,  not  only  in 
cases  where  the  verdict  would  be  evidence  for  or  against  him  in  an  another 
suit,  but  also  where  he  was  directly  interested  in  the  event  of  the  particular 
suit ;  and  that  in  the  case  then  before  him  the  witness  was  directly  inter- 


(1)  1  Oampb.  251. 

(2)  8  Taunt.  434 ;  2  Moore,  508. 

(3)  Eotliero  v.  Bllon,  Peake,  84.  See  by  Gibbs,  0.  J.,  8  Taunt.  437.  See  also  Do  Symonds 
V.  De  la  Cour,  2  N.  R.  314,  in  an  action  on  policy  of  insurance,  the  captain  is  incompetent  to  give 
evidence  on  the  question  of  deviation, 
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ested  in  procuring  a  verdict  for  the  plaintiff.(l)  So  in  a  later  case  it  was 
ruled  at  Nisi  Prius,  that  in  an  action  for  an  injury  to  a  stage  coach  by  a 
cart,  the  coachman  was  an  incompetent  witness  for  the  plaintiff  without  a 
release  ;(2)  and  in  two  recent  cases  of  a  similar  nature  t.ie  same  point  has 
been  ruled  in  the  same  way. (3) 

In  the  recent  case  also  of  Boorman  agt.  Brown,(4)  an  action  against  a 
broker  for  negligently  delivering  goods  of  the  plaintiff  without  payment, 
the  Court  of  Queen's  Bench  decided,  that  a  person  employed  by  the  plain- 
tiff to  attend  to  the  delivery  of  goods  under  the  orders  of  brokers,  was  not 
a  competent  witness  on  behalf  of  the  plaintiff,  to  prove  that  the  delivery 
had  been  directed  by  himself  under  the  orders  of  the  defendant.  If  the 
act,  from  which  the  damage  accrued,  was  done  by  the  witness  without  the 
plaintiffs  authority,  he  would  have  been  responsible ;  he  was  therefore 
directly  interested  in  the  event  of  the  suit,  and  in  fixing  the  liability  upon 
the  defendant. 

It  appears  to  be  established  by  the  class  of  cases  last  cited, (5)  that  when 
a  witness  produced  for  the  plaintiff  is  so  connected  with  the  transaction  in 
question,  that  a  verdict  for  the  plaintiff  would  entirely  relieve  him  from  all 
liability,  he  will  be  incompetent,  as  being  directly  interested  in  the  event 
of  the  cause.  To  this  class  of  cases  the  stat.  3  and  4  Wm.  IV,  c.  42,  seems 
not  to  apply ;  and  the  witness  would  still  be  considered  incompetent.(6) 
But  in  the  other  class  of  cases  before  cited,(7)  when  the  witness  produced 
on  the  part  of  the  defendant  was  thought  to  be  incompetent,  his  interest 
was  of  a  different  kind  ;  his  liability  would  not  have  been  established  by  a 
verdict  against  the  defendant,  and  he  was  not  interested,  except  that  the 
verdict  might  be  used  against  him  to  show  the  amount  of  damages  result- 
ing from  his  misconduct.  This  class  of  cases  appears  to  be  within  the 
scope  and  meaning  of  the  stat.  3  and  -i  Wm.  IV",  c.  42  ;(8)  and  if  such 
cases  should  occur  again,  the  witnesses,  it  is  conceived,  would  be  admitted 
as  competent  within  the  provisions  of  that  act.  In  the  case  of  Yeomans 
agt.  Legh,(9)  the  Court  of  Exchequer  decided,  in  an  action  against  the 
defendant  for  the  negligent  driving  of  his  carriage,  that  the  defendant's 
servant  who  drove  the  carriage,  was  a  competent  witness  for  the  defendant. 
"  The  effect  of  the  clause  in  the  statute,"  said  Mr.  Baron  Parke,  "  is  to 
make  the  witness  competent,  when  the  only  interest  is  that  the  verdict 


(1)  Peake,  85.    See  also  Fox  v.  Luahington,  Id.  85,  n.,  S.  P. 

(2)  Kerrison  v.  Coatsworth,  1  0.  &  P.  645. 

(3)  Wake  v.  Lock,  5  Car.  &  P.  454 ;  Shermaa  v.  Barnes,  1  Moo.  &  Rob.  N.  P.  C.  69.    In  both 
these  cases,  the  authority  of  Morish  v.  Foote,  supra,  was  expressly  recognized. 

(4)  9  Add.  &  EU.  487. 

(5)  Pp.  64,  65. 

(6)  See  infra,  80. 

(7)  Pp.  59-64. 

(8)  See  infra,  p.  79. 

(9)  Teomans  v.  Legh,  2  U.  &  W.  419. 
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may  be  used  for  or  against  iiim.  In  this  case  there  is  no  interest,  except 
that  the  verdict  might  be  used  against  him  in  an  action  by  his  master,  to 
show  the  amount  of  the  damages  recovered."(l) 

There  are  several  other  casfes  remaining  to  be  noticed,  in  -vthich  wit- 
nesses have  been  rejected  as  incompetent,  on  the  ground  of  an  interest 
arising  froin  a  liability  over  to  one  of  the  parties  to  the  suit ;  in  some  of 
which  cases  the  inte'rest  is  suflBciently  clear,  but  in  others  its  precise  nature 
and  extent  are  not  easily  discoverable ;  neither,  indeed,  is  it  easy  to  recon- 
cile some  of  them  with  th6  principles  upon  which  the  courts  have  acted  in 
other  cases. 

In  an  action  between  the  vendor  and  purchaser  of  an  estate  in  which  the 
title  to  the  estate  comes  in.  question,  a  person  who  had  previously  sold  the 
estate,  and  who  is  liable  to  the  vendor  if  the  title  prove  defective,  is  incom- 
petent to  give  evidence  in  support  of  the  title. (2)  But  if  the  former  ven- 
dor sold  the  estate  without  any  covenant  for  good  title  or  warranty,  he 
will  be  corhpetent  •,(3)  for  in  this  case  the  witness  is  under  no  liability. (4) 


(1)  The  case  of  Teomana  y.  Legh,  is  here  stated,  as  being  immediately  connected  with  the 
oases  above  cited.  It  should  also  be  referred  to,  in  p.  ^9,  mfra.  The  question  of  competency 
decided  against  tlie  witness  in  Green  v.  The  New  River  Company,  Whitamore  v.  Waterhouse, 
Hawtins  v.  Finlaysbn  (see  pp.  60,  61,'  siipra^,  would  now,  conformably  with  Teomans  v.  Legh, 
be  decided  in  favor  of  the  witness.  The  reader  is  referred  to  a  note  on  this  subject  in  Mr.  Smith's 
Selection  of  Leading  Cases,  Vol.  2,  p.  52,  where  aU  the  cases  are  collected. 

(2)  2  EoU.  Abr.  685. 

(3)  Busby  V.  Greenslade,  1  Stt.  4i5. 

(4)  Note  640. — Majoi-  v.  Deer,  4  J.  J.  Marsh.  686,  S.  P.  In  trover  for  a  negro,  where  the 
witness  swore  that  he,  as  constable,  sold  and  bid  off  the  negro  at  the  instance  of  one  BeU,  and 
then,  under  Bell's  direction,  gave  a  bill  of  sale  of  the  negro  to  the  defendant,  the  constable  was 
held  a  competent  witness  for  the  defendant.  Eeid  v.  Powell,  2  Murph.  63.  This  was  probably 
because  the  circumstances  did  not  raise  any  imphed  warranty  on  the  part  of  the  constable,  but 
only  on  the  part  of  BeU,  who  was  his  principal.  A  vendor  is  competent  for  the  vendee  in  a  suit 
against  the  latter  by  his  vendee,  upon  a  warranty  of  soundness.  Lightner  v.  Martin,  2  M'Cord, 
214.  A  judgment  debtor  whose  goods  have  been  sold  on  execution,  is  competent  for  the  levying 
officer  or  purchaser  who  is  sued  by  another  who  claims  the  goods ;  for  he  does  not  stand  in  the 
relation  of  a  warraiitor  to  the  purchaser.  Lathrop  v.  Muzzy,  6  Greenl.  E.  451.  Though,  where 
the  debtor  had  sold  the  goods  before  the  levy  and  got  pay,  be  would  not  be  competent  for  the 
levying  officer,  for  he  would  thu's  be  swearing  the  goods  a  second  time  into  his  pocket.  Bailey 
V.  Foster,  9  Piclc.  138.  Yet  in  such  a  case  he  Was  received  to  testify  for  one  claiming  under  his 
vendee,  though  he  (the  debtor)  had  conveyed  with  warranty ;  for  the  second  vendee  did  not  dis- 
pute, but  affirmed  the  title  of  the  iirst  vendee,  and  the  sole  question  respected  fraud  upon  cred- 
itors. But  the  vendee  also  released  the  debtor.  Bagland  v.  Wickwire,  4  J.  J.  Marsh.  530, 
531,  632. 

The  payee  of  a  negotiable  note,  the  maker  having  become  insolvent,  tran'sferred  it  to  the  plBtn- 
tiff,  with  whom  tlie  understandin'g  wis  that  the  pfeyee  c6uld  and  Would  swear  to  a  new  promise 
by  the  maker.  Yet,  in  ah  action  by  the  plaintiff  against  the  maker,  held  that  this  understanding 
would  not  destroy  the  competency  of  the  payee  (he  being  released  by  th6  plaintiff)  as  a  wit- 
ness of  the  plaintiff,  though  the  witness's  credit  was  open  to  observation.  Moor6  v:  Viele,  4 
Wend.  420. 

(The  rule  stated  in  the  text  is  fully  supported  (Elliott  v.  Boren,  2  Sneed  (Tenn.),  662  ;  Jordan 
v.  Faircloth,  14  Geo.  544) ;  and  the  principle  applies  equally  in  the  case  of  a  sale  of  chattels, 
with  warranty.     Gunn  v.  Mason,  2  Sneed,  631 ;  and  Eurk6  v.  Clark,  2  Swan  (Tenn.),  310.) 


SEC.  IV.]  What  Interest  Disqualifies  a  Witness,  67 

It  lias  been  decided,  that  if  the  buyer  of  a  horse,  warranted  to  him,  re- 
sell with  a  warranty,  and' upon  being  sued  offers  the  defence  of  the  action 
to  the  person  from  whom  he  bought,  but  who  does  not  interfere,  the  buyer 
may  recover  against  him  the  costs  of  the  action,  as  part  of  the  damage  oc- 
casioned by  the  breach  of  warranty .(1)  In  the  case  of  Briggs  agt.  Crick,(2) 
it  is  said  to  have  been  ruled,  that  a  former  proprietor  of  a  horse,  who  had 
sold  with  a  warranty,  was  competent,  without  a  release,  to  prove  the 
soundness ;  and  in  a  later  case  Lord  Tenterden  appears  to  have  ruled  to 
the  same  efifect.CS)  But  in  a  very  recent  case  at  Msi  Prius,  in  which  the 
same  question  arose,  and  the  case  of  Briggs  agt.  Crick  was  cited  in  support 
of  the  witness's  competency,  Mr.  Justice  Alderson  was  of  opinion,  that  as 
the  effect  of  a  verdict  would  be  to  relieve  the  witness  from  an  action  at  the 
suit  of  the  defendant,  to  whom  he  had  sold  and  warranted  the  horse,  he 
was  incompetent  to  give  evidence  on  the  defendant's  behalf  (i) 

In  the  case  of  Nix  v.  Ciitting,(5)  it  was  decided,  in  an  action  of  trover 
for  a  horse  alleged  to  be  the  plaintiff's  property,  that  a  witness  was  com- 
petent to  prove,  on  the  part  of  the  defendant,  an  agreement  between  the 
plaintiff  and  the  witness,  that  he  (the  witness)  should  take  the  horse  as  a 
security  for  a  sum  of  money  due  to  him  from  the  plaintiff,  and  should  sell 
it  if  the  money  were  not  repaid  on  a  day  certain,  and  that,  on  default  of 
payment,  the  witness  sold  the  horse  to  the  defendant :  an  objection  was 
taken  against  the  witness,  that  by  selling  the  horse,  he  had  warranted  it 
to  the  defendant  to  be  his  property,  to  whom  he  would  be  liable  over,  if 
the  plaintiff  succeeded  in  the  action ;  but  the  bourt  held,  that  this  was  not 
a  Sufficient  objection,  and  said,  that  as  between  the  witness  and  the  plain- 
tiff, and  the  witness  and  the  defendant,  the  verdict  obtained  upon  his  tes- 
timony in  the' cause  would  be  of  no  avail.(6)  So  also  in  the  case  of  Ward 
V.  Wilkinson,(7)  it  was  decided,  in  action  of  trover  for  goods  in  the  de- 


(1)  Lewis  V.  Peake,  1  Taant.  153. 

(2)  5  Eap.  99. 

(3)  Baldwin  v.  Dixon,  1  Mood.  &  Rob.  50. 

(4)  Bisa  V.  Mountain,  1  Mood.  &  Eob.  302. 

(5)  Taunt.  18. 

(6)  4  Taunt.  20.    See  case  of  Larbalestier  v.  Clark,  post,  1i. 

(7)  4  B.  &  Aid.  410. 

Note  641. — But  quere  of  the  case  of  Nix  v.  Cutting,  cited  in  tbe  text  if  theJe  was  an  impUeii' 
w&WEinty  to  the  defendant ;  which  the  counsel  asserted,  and  it  was  not  denied. 

In  all  action  for  a  bteaieh  of  wftrrainty  of  titl6  to  personal  property,  the  person  claiming'  the 
gooaa  against  the  vendor  Warranting,  is  a  cdmjjetent  witness  for  the  I'endee.  Armstrong  v. 
Percy,  5  "Wend.  535.  So  in  an  action  fo*  work  and  labor,  it  would  seem  thAt  tte  person  who 
actually  did  the  work  is  competent  for  the  defendant  to  show  that  the  work  was  done  by  the 
■SrlHifleSs,  aind  riot  the  pliintiff;  so  that  the  VfitftieSs,  not  the  plaintiff,  is  entitled  to  pay  for  the 
>^brk.  Martin  v.  JslcksoB,  1  Cafr.  &  Payne,  18.  And  in  ejegtment,  the  grantee  of  one  und'er 
whom  the  plaintiff  claimed  was  allowed  as  a  wife4i9s  foi"  the  defendant,  to  show  title  out  of  tW 
plaintiff.    Kline  v.  Beebe,  6  Conn.  B.  494. 

In  Pettengil  v.  Brown  (1  Cain  '&.  168),  the  boftroTVer  whi6  was  received  to  tfeSfify  had  paid  the 
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fendant's  possession  which  were  claimed  by  the  plaintiff,  that  a  witness 
was  competent  to  prove  that  the  goods  belonged  to  him,  and  had  been 
fraudulently  obtained  from  liim  by  the  plaintiff;  because  the  verdict  could 
not  be  evidence  for  or  against  the  witness  in  any  subsequent  action  ;  and 
the  court  in  this  case  recognized  the  decision  of  Nix  v.  CLitting.(l)  But  it 
does  not  appear,  that  in  this  case  of  Ward  v.  Wilkinson  any  question 
arose  as  to  incompetency  en  account  of  liability  over  to  either  of  the 
parties,  for  the  witness  had  not  sold  the  goods  to  the  defendant  (as  in  the 
former  ease),  but  was  called  to  prove  that  they  actually  belonged  to  him- 
self at  the  time  of  trial. 

'I.  Witnesses  liaWe  to  a  party  for  eosts  of  the'aetioD, 

There  are  several  cases,  of  actions  on  bills  of  exchange,  in  which  wit- 
nesses have  been  rejected  as  incompetent,  from  being  liable  over  to  one  of 
the  parties  to  the  suit.  The  -general  rule  is,  that,  in  actions  brought 
against  parties  to  such  negotiable  instruments,  other  parties  to  the  bills  are 
competent  to  give  evidence,  either  for  the  plaintiff  or  defendant ;  and  their 
competency  depends  upon  the  principle  of  an  equal  liability  on  either  side. 
But  an  exception  to  this  rule  prevails  in  the  case  of  actions  on  accommo  ■ 
<dation  bills  ;  there  the  party,  for  whose  accommodation  the  defendant  has 
;put  his  name  to  the  bill,  is  incompetent  to  give  evidence  to  defeat  the 
plaintiff,  being  liable  over  to  the  defendant  not  merely  for  the  amount  of 
4he  bill,  but  also  for  the  costs  of  the  action.  Thus  in  Jones  v.  Brooke,(2) 
■,a  leading  authority  on  this  subject,  in  an  action  against  a  party  who  had 
accepted  a  bill  for  the  drawer's  accommodation,  it  was  decided,  that  the 
drawer  was  incompetent,  on  the  part  of  the  defendant,  to  prove  that  the 
;plaintiff  held  the  bill  on  an  usurious  consideration.  It  was  argued  in  this 
■case,  that  the  drawer  was  indifferent,  as  having  an  equal  liability  on  either 
side ;  for  if  the  defendant  succeeded,  the  witness  would  be  liable  to  the 
plaintiff  (the  holder),  and  if  the  plaintiff  succeeded,  the  witness  would  be 
liable  to  the  defendant,  who  had  accepted  the  bill  for  his  benefit.  But  the 
court  said,  that  the  witness  had  an  interest  to  protect  the  acceptor,  to  whom 
he  would  be  liable,  not  only  for  the  amount  of  the  bill,  but  also  for  all 
damages  which  the  acceptor  might  sustain   by  being  sued  for  it ;   the 


debt ;  but  in  Commonwealth  v.  Frost  (5  Mass.  R.  53),  he  ■wa»  received  as  competent  without. 
See  per  Case,  J.,  in  Wilson  v.  Lenox,  1  Cranch,  201. 

(An  agent  to  sell  who  has  exceeded  his  authority  is  competent  to  testify  for  the  priDoipal. 
Towle  V.  Leavitt,  3  Foster  (N.  H.)  360.  But  as  the  person  who-  sells  personal  property  in  his 
possession,  warrants  the  title,  lie  is  not  a  competent  witness  in  a  suit  against  his  vendee  involv- 
ing the  title.  Whitney  v.  Heywood,  6  Cush.  82.  On  the  other  hand,  one  who  gives  property  to 
another,  is  competent  notwithstanding  he  has  volunteered  to  warrant  the  title.  Gunn  v.  Mason, 
2  Sneed  (Tenn.),  631;  Easly  v.  Dye,  14  Ala.  158,  395.  A  previous  vendor  of  a  chattel  with 
warranty,  is  competent  in  an  action  against  the  defendant  for  a  like  warranty  of  the  same. 
Mulvany  v.  Rosenberger,  18  Penn.  State  R.  203.) 

(1)  See  by  Holroyd,  J.,  4  B.  &  Aid.  412,  413. 

(2)  4  Taunt.  463  ;  Hardwioke  v.  Blanchard,  Gow,  113,  S.  P. 
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drawer  of  an  aceommodation  bill  being  bound  to  indemnify  the  acceptor 
against  the  consequences  of  an  acceptance  made  for  his  accommodation. (1) 


(1)  Note  642.^-See  Hobby  v.  Brown,  16  John.  R.  10,  where  the  same  rule  is  laid  down.  The 
rule  admitting  parties  to  negotiable  paper  as  competent  witnesses,  for  or  against  other  parties, 
between  whom  a  suit  is  pending  in  respect  to  the  same  paper,  is,  in  England,  very  domprehen- 
sive.  "We  have  seen  ante  (note  58),  that  they  are  not  excluded  because  they  are  called  to  im- 
peach the  paper  as  void  in  its  origin,  or  discharged  or  avoided  by  matter  ex  post  facto.  And  by 
the  adoption  of  another  doctrine,  noticed  at  the  close  of  the  previous  note  (626),  that  a  remedy 
over  shall  equalize  and  balance  the  interest  of  a  witness,  the  broad  general  rule  is  received  as 
laid  down  by  Bayley,  in  his  Treatise  on  Bills  (4  London  ed.  422  ;  Boston  ed.  1826,  374i ;  that  the 
indorser  is  competent  for  the  plaintiff  or  defendant,  in  an  action  either  against  drawer  or  acceptor  ? 
for  the  plaintiff,  because,  though  the  witness  is  a  warrrautor,  yet  he  has  his  remedy  over  against 
the  drawer  or  acceptor ;  for  the  defendant,  of  course,  because  his  interest,  if  anything,  is  opposed 
to  him.  Shuttleworth  v.  Stephens,  !  Camp.  408 ;  Venning  v.  Shuttleworth,  Bayl.  on  Bills,  4  Lond. 
ed.  422;  Boston  ed.  1826,  374;  Charrington  v.  Milner,  PeakeK  P.  C.  6  ;  Jordaine  v.  Lashbrooke, 
1T.R.  601;  Richardsonv.  Allan,  2  Stark.  334;  Stephens  v.  Lynch,  2  Camp.  332;  S.  C  ,  12  East,  58. 

The  same  doctrine  of  course  extends  to  a  promissory  note,  where  the  indorser  may  also  be  a 
witness  for  or  against  the  maker.     Post,  2  PhiL  Ev.  20,  21. 

A  joint  maker  not  sued  is  competent  for  the  holder  against  the  eo-maker,  as  he  is  either  liable 
to  the  plaintiff  for  the  whole  demand,  or  has  a  remedy  over  for  contribution  against  his  co-maker ; 
and  so  is  even  competent  for  the  latter.  York  v.  Blott,  5  Maul.  &  Selw.  1 1.  The  drawer  is  of 
course  competent  for  the  acceptor.     Pool  v.  Bonsfleld,  1  Campb.  56. 

Within  the  principle  cited  above  from  Bayley,  the  drawer  is  also  a  competent  witness  for 
either  plaintiff  or  defendant.  Dickinson  v.  Prentice,  4  Esp.  R.  52 ;  Rich  v.  Topping,  Peake 
N.  P.  0.  224;  Brand  v.  Ackerman,  5  Esp.  B.  119;  Hubner  v.  Richardson,  Mann.  Dig.  "Witness, 
pi.  98;  Humphrey  v.  Moxon,  Peake  N.  P.  C.  52 ;  Barber  v.  Gringell,  3  Esp.  R.  62. 

But  I  forbear  to  enlarge  on  this  subject,  the  rather  as  it  is  more  particularly  considered  here- 
after. I  have  said  so  much,  because  I  have  thought  it  better  in  this  place  to  set  down  most  of 
the  American  and  some  of  the  later  EngUsh  cases  here,  so  that  the  more  narrow  grounds  on 
which  many  of  the  American  courts  have  proceeded  may  appear. 

The  extent  of  exclusion,  because  the  parties  shall  not  speak  against  paper  to  which  they  have 
given  the  sanction  of  their  names,  will  appear  ante  (note  58),  and  for  a  further  application  of  the 
rule  of  balanced  interest  to  these  parties,  see  the  cases  cited  in  the  previous  note,  626,  especially 
Lowber  v.  Shaw,  Hall  v.  Hale,  Cushman  v.  Loker,  Emerson  v.  The  Providence  Hat  Manufactory, 
Martineau  v.  Woodland,  Hewitt  v.  Thompson,  Cropley  v.  Comer,  Baker  v.  Briggs,  and  Scott  v. 
M'Lellan,  cited  ^awsira  in  that  note. 

Most  of  the  American  cases  shut  out  the  indorser,  unless  he  be  released,  as  a  witness  for  the 
holder  against  the  drawer,  acceptor  or  maker.  Baskins  v.  Wilson,  6  Cowen's  Rep.  4T1;  Barnes 
V.  Ball,  1  Mass.  Rep.  73 ;  Murray  v.  Garrett,  3  Call,  373 ;  Steinmits  v,  Currie,  1  Dall.  269.  Even 
to  take  the  case  out  of  the  Statute  of  Limitations  (Baskins  v.  Wilson,  supra),  or  against  a  prior 
indorser.  Talbot  v.  Clark,  8  Pick.  51.  A  prior  indorser  is  not  competent  against  the  drawer,  in 
favor  of  the  witness's  indorsee,  unless  the  witness  indorsed  without  recourse  to  himself  Cowles 
v.  Harts,  3  Conn.  Rep.  516.  So  the  drawer  is  not  competent  for  the  indorser  against  the  ac- 
ceptor; for  the  drawer  is  subject  to  charges,  interest  and  costs,  which  the  acceptor  would  not  be 
bound  to  answer  to  him.     Scott  v.  M'Lellan,  2  Greenl.  199,  204. 

New  York  and  Connecticut,  however,  seem  to  be  approaching  the  English  rules  cited  supra 
from  Bayley.     Barretto  v.  Snowden,  5  Wend,  181 ;  Hall  v.  Hale,  8  Conn.  Rep.  336. 

The  maker  or  acceptor  is  ia  general  competent  between  drawer  and  holder,  or  indorser  and 
holder,  for  either  party.  Barnwell  /,  Mitchell,  3  Conn.  Rep.  101 ;  Hubby  v.  Brown,  16  John. 
Kep.  70 ;  Skelding  v.  Warren,  15  John.  Rep.  270;  Williams  v.  V\  albridge,  3  Wend.  415,  416; 
Abat  V.  Doliole,  3  Mart  Lou.  Rep.  657 ;  Marburgh  v.  Canfleld,  4  Mart.  Lou.  Rep.  (N.  S.)  539 
640;  Pierce  v.  Butler,  14  Mass.  Rep.  303.  312,  contra.    The  maker  or  acceptor  is  especially  com' 
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patent,  if  judgment  be  already  obtained  against  him  at  the  suit  of  the  holder.     Columbia  Bank  7. 
M'Gruder,  6  Har.  &  John.  112,  118. 

The  assignor  of  a  note  or  bill  payable  to  bearer,  though  not  indorsed,  is  not  admissible  for  the 
holder,  by  reason  of  the  implied  warranty  that  the  note  is  genuine ;  and  this,  though  the  note  be 
taken  by  the  holder  expressly  at  his  own  risk.  Herrick  v.  Whitney,  15  John.  Bep.  240 ;  Shaver 
V.  Ehle,  16  Id.  201 ;  Murray  v.  Judah,  6  Cowen's  Rep.  484.  Otherwise,  after  the  execution  of 
the  note  is  fully  proved  by  others.  Williams  v.  Matthews  (3  Cowen's  Rep.  252),  and  Rice  v- 
Stearns  (3  Mass.  Rep.  226),  held  an  indorser  to  indorse  at  his  own  risk,  competent  against  the 
maker.  Barker  v.  Prentiss,  6  Mass.  Rep.  430,  S.  P.  So  if  it  do  not  appear  that  he  is  charged  aa 
indorser,  if  he  be  not  called  to  prove  the  genuineness  of  the  note.    Barretto  v.  Snowden,  supra- 

The  following  cases  depend  on  some  peculiar  relation  held  by  the  witness. 

A  master  of  a  vessel  who  had  drawn  a  bill  on  his  owners  for  money  advanced  by  the  plaintiff 
for  the  necessary  expenditures  of  the  vessel,  is  a  competent  witness  for  the  payee,  in  an  action 
brought  by  the  payee  against  the  owner  for  the  money  advanced,  for  he  is  alike  liable  to  both 
parties.  Milward  v.  Hallet,  2  Cain.  Bep.  11.  If  a  note  be  made  and  indorsed  for  the  accommo- 
dation of  the  maker,  he  is  not  competent  for  the  indorser,  for,  in  that  case,  the  indorser  being  re- 
garded as  a  surety,  in  the  event  of  a  recovery  by  the  plaintiff,  the  maker  would  not  only  be  liable 
to  the  indorser  for  the  amount  of  the  note,  but  also  for  the  costs  of  the  present  suit  Hubby  v. 
Brown,  16  John.  E.  70,  per  Spencer,  J.;  Pierce  v.  Butler,  14  Mass.  R.  303.  In  answer  to  an  ac- 
tion upon  a  bin  drawn  by  the  defendant,  and  by  him  indorsed  to  the  plaintiff,  the  acceptor,  who 
accepted  to  discharge  a  debt  he  owed  the  drawer,  cannot  be  called  to  prove  it  was  indorsed  upon 
a  consideration  which  failed,  through  the  default  of  the  plaintiff ;  for  though  he  may  be  indifferent 
as  to  the  principal  sum,  he  is  liable  to  the  defendant  for  the  costs.  Edmonds  v.  Lowe,  2  Mann.  & 
Byl.  42T.  In  an  action  by  the  indorsee  against  the  acceptor,  the  drawer  is  competent  for  the  de- 
fendant, the  bill  not  being  accepted  plainly  for  the  drawer's  accommodation,  though  on  a  doubtful 
state  of  accounts  between  him  and  the  acceptor.  Bagnall  v.  Andrews,  "!  Bing.  217.  On  a  bm 
filed  by  the  maker  to  avoid  the  usurious  interest  alleged  to  have  been  included  in  a  note  made  by 
him  to  G-.,  and  indorsed  by  G.  to  A.,  to  enable  G.  to  raise  money  by  loan,'  G.  was  held  incompe- 
tent as  a  witness  for  the  maker ;  for  these  facts  appearing  on  his  deposition,  his  interest  was  not 
balanced.  He  was  liable  to  the  maker  on  recovery  against  him,  for  the  face  of  the  note  and  costs ; 
but  to  H.,  the  indorsee,  for  the  same,  deducting  the  usurious  interest.  Mosely  v.  Armstrong,  3 
'Monroe,  287,  288.  The  drawer  of  a  bill  was  held  competent  as  a  witness  for  the  indorsee  agamst 
the  acceptor,  though  the  latter  had  taken  the  benefit  of  the  Insolvent  Act,  and  had  set  down  the 
witness  as  a  creditor ;  for  the  judgment  against  the  acceptor  would  be  no  bar  to  an  action  agains* 
the  drawer.     Cropley  v.  Corner,  4  Carr.  &  Payne,  21. 

Any  party  to  the  paper,  even  if  he  be  a  party  to  the  suit,  or  any  other,  be  his  interest  what  it 
may,  is  received  iu  many  of  the  American  courts  to  prove  the  loss  of  the  instrument,  in  order  to 
let  in  parol  proof  of  its  contents.  Chamberlain  v.  Gorham,  20  John.  R.  144.  But  this  is  a  gen- 
eral rule  in  respect  to  the  Joss  of  any  papers,  as  will  be  hereafter  noticed.  Jackson  ex  dem.  Liv- 
ingston V.  Frier,  16  John.  R.  193 ;  Seekright  ex  dem.  Wright  v.  Began,  1  Hayw.  176,  178.  The 
cases  to  this  point  were  fully  considered  in  note  19,  ante. 

By  the  foregoing  cases,  it  appears  that  the  courts  are  not  consistent  in  their  decisions,as  to  the 
competency  of  a  party  to  a  bill  or  note.  As  a  general  rule  he  is,  in  England,  a  competent  wit- 
ness, for  he  is  equally  liable,  let  the  suit  terminate  as  it  will,  and  for  nothing  beyond  the  face  of 
the  paper ;  not  for  costs,  unless  the  party  for  whom  he  is  caUed,  became  a  party  for  his  accommo- 
dation, or  he  has  otherwise  made  himself  liable  by  some  special  undertaking.  The  American 
cases  mostly  come  short  of  that,  especially  as  to  the  competency  of  a  drawer  or  indorser,  for  a  sub- 
sequent holder.  "We  are  inclined  to  behove,  however,  that  there  is  a  tendency  to  the  adoption  of 
the  English  rule.  True,  the  holder,  by  a  recovery  and  satisfaction,  discharges  the  drawer  or  in- 
dorser; but  the  same  thing  may  bo  snid  as  between  a  plaintiff  in  tort  and  the  joint  wrongdoer  of 
the  defendant.  Yet  he  is  oompetent  for  the  plaintiff,  because  non  constat,  that  the  plaintifff^Tll 
proceed  to  obtain  satisfaction.  lie  is  held  competent  in  England,  even  though  the  mere  reooVery 
•wiU  be  a  biir  in  his  favor.  Abbott,  C.  J.,  in  Blackett  v.  Weir,  5  Barn.  &  Cress.  385  ;  Hall  v.  Cur- 
zon,  9  Id  04G;  Ashurst,  J.,  in  ^yalton  v.  Shelly,  1  T.  R,  301,  302;  Wilde,  J.,  in  Eastman  v. 
Winship,  14  Pick.  47.  In  case  of  the  drawer  or  indorser,  too,  beside  the  verdict  in  favor  of  which 
he  ia  called  :to  testify  being  no  bar,  he  usually  has  a  remedy  over.    1  Saund.  on  PI.  &  Ev,  315, 
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315,  who  speaks  of  the  remedy  over  as  one  reason.  This  was  commented  upon  and  repudiated 
as  unsound  by  Saffold,  C.  J.,  in  Kennon  v.  M'Eea  (2  Porter,  393.  394).  He  added  (at  p.  399) 
■  that  the  iodorser,  on  the  holder  recovering,  would  probably  (and  of  this  there  seems  to  be  no 
doubt.  Geoghegan  v.  Reid,  infra)  be  entitled  to  aU  the  benefits  of  the  judgment  by  right  of  ces- 
sion or  subrogation.  The  witness  was  therefore  held  to  be  incompetent.  The  question  was 
much  and  ably  discussed  in  Reid  v.  Geoghegan  (1  MHea,  204,  205,  206,  District  Court  of  Phila- 
delphia), where  the  English  rule  was  adopted.  But  the  judgment  was  reversed  on  error,  by  the 
Supreme  Court,  who  also  went  much  on  the  ground  that  the  witness  was  aiding  to  obtain  a  judg- 
ment to  which  he  was  entitled  by  right  of  subrogation  or  jsubstitution.  Geoghegan  v.  Raid,  2 
lifhart.  152,  134.  3^he  rule  as  l^id  down  ,by  Chief  Justice  Saffold  in  Kennon  v.  M'Rea  (sapra),  is 
that  "  an  indorser  of  a  note  or  bill  is  incompetent,  in  respect  to  his  interest,  as  a  witness  in  favor 
of  a  subsequent  indorsee,  to  charge  any  party  to  the  instrument  ^vhose  hability  is  anterior  to  his 
own.''  It  is  not  to  be  denied  that  he  concludes  according  to  the  general  current  of  American 
cases  directly  upon  the  point. 

They  certainly  either  decide  or  assume  tha,t  neither  a  drawer  of  a  bill,  nor  a  prior  indorser  of 
a  bill  or  note,  is  competent  for  the  holder,  in  an  action  against  any  other  party,  without  a  re- 
lease or  other  discharge.  Carroll  v.  Meeks,  ,3  Porter,  226 ;  Geoghegan  v.  5eid,  2  Whart.  152  ; 
Juuiata  Bank  v.  Brown,  5  Serg.  &  Rawle,  226,  232 ;  Cropper  v.  Nelson,  3  Wash.  C.  0.  R.  125 ! 
,Cowles  V.  Harts,  3  Conn.'  R.  516;  Brown  v.  Tance's  Ex'rs,  2  Monroe,  137,;  Duncan  v.  Pindell' 
4  Bibb,  330  ;  per  Mellen,  C.  J.,  in  Pingree  v.  Warren,  6  Greenl.  457,  459 ;  Jiurray  v.  Marsh,  2 
Hayw.  290 ;  BiUingsly  v.  Knight,  2  Tayl.  103.  And  this  was  held  to  be  especially  so  where 
the  witness  had  transferred  the  note  in  payment  of  a  precedent  debt  to  the  plaintiff;  for  on 
failure  of  the  suit,  the  debt  would  revive.  M'Ginn  v.  Holmes,  2  Watts,  121.  And  see  Watson's 
Bx'rs  V.  McLaren,  19  Wend.  562,  per  Cowen,  J.  What  we  mean,  therefore,  in  speaking  of  a 
contrary  tendency  is,  that  a  multitude  of  other  cases  contain  principles  which,  applied  to  the 
drawer  or  indorser,  would  bring  him  within  the  English  rule.  Some  of  these  we  have  just  no- 
.ticed,  especially  the  principle  which  receives  one  joint  wrongdoer  to  testify  against  another, 
though  the  recovery  Tnay  discharge  the  witness.  This  principle  was  expressly  adopted  in  Mass- 
achusetts, in  Eastman  v.  Winship,  stated  infra ;  and  applied  to  a  party  whose  name  was  upon  a 
promissory  nqte;  the  court  thus  going  the  whole  length  of  the  English  rule.  Vid.  14  Pick.  47. 
And  see  Winship  v.  The  United  States  Bank,  5  Pet.  529,  where  a  Uke  question  was  argued,  but 
the  court  were  divided.  No  case  pretends  that  the  verdict  in  the  pending  cause  can  be  used  as 
evidence  for  or  against  the  witness ;  and,  with  deference,  we  do  not  see  the  force  of  the'  argu- 
ment against  competency  in  Pennsylvania  and  Alabama,  arising  from  the  right  of  subrogation. 
(The  right  certainly  exists,  and  we  have  no  doubt  that  it  should  universally  be  enforced  by  rule, 
as  in  Pennsylvania.  Burns  v.  The  Huntington  Bank,  1  Pennsyl.  R.  395 ;  per  Sergeant,  J.,  in 
Geoghegan  v.  Reid,, 2  Whart.  ,154.  This,  however,  would  not  be  donetiU  the  drawer  or  indorser 
should  have  paid  the  holder  the  principal,  interest  and  costs.  It  is  merely  facilitating  the  wit- 
ness's remedy  over,  and  thus  rendering  the  balance  of  interest  more  oomnlete.  Nothing  is  di- 
rectly and  certainly  gained  or  saved  by  the  mtness's  testimony.  AUis  contingent.  If  the  force 
of  a  remedy  over  be  denied  as  creating  a  balance,  we  answer  that  it  has  been  recognized  by 
many  cases  (ante),  and  some  very  recent  ones.  Lake  v.  Aubom,  17  Wend.  18,  citing  and  ex- 
plaining Gregory  v.  Dodge,  14  Wend.  593,  but  doubted  in  Allen  v.  Hawks,  13  Pick.  79,  85. 
Saffold,  J.,  admits  in  Kennon  v.  M'Rea  (supra),  that  it  is  recognized  in  England.  The  admissi' 
bility  of, the  witness  may  be  maintained  independent  of  this  principle;  but  if  this  be  considered 
available,, facilitated  as  it  is,  in  operation,  by  a  prompt  subrogation,  the  argument  seems  to  be 
complete.  See  per  Cowen,  J.,  in  Commercial  Bank  of  Albany  v.  Hughes,  17  Wend.  97  ;  Desca- 
dillas  V.  Harris,  8  Greenl.  298. 

Taking  the  cases  for  law  which  proceed  upon  the  least  comprehensive  ground  of  competency, 
gtUl  a  party _to  the  paper  is  recognized  as  a  very  common  recourse  for  testimony.  The  objection 
does  not  apply  to  an  indorser  subsequent  to  the  plaintiff.  Per  Saffold,  Ch.  J.,  in  Kennon  v.  M'Rea, 
2  Porter,  393 ;  Lonsdale  v.  Brown,  3  Wash.  C.  C.  R.  404,  405.  And  see  Wendell  v.  George,  R.  M. 
,Charlt.  51.  And  so  of  a  prior  indorser,  who  indorses  "  without  recourse  "  (Cowles  v.  Harts,  3 
,Conn.  R.  516;  Billingsly  v.  Knight,  2  Taylor,  103;  per  Saffold,  J.,  in  Kennon  v.  M'Rea,  supra; 
How  V.  Thompson,  ?  Pairf.  15J) ;  or  at  his  own  risk  (Watson's  Bx'rs  v.  McLaren,  19  Wend.  558, 
561) ;  or  has  been  released  or  otherwise  discharged  by  the  holder.    Duncan  v.  Pindell,  4  Bibb, 
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330  ;  Juniata  Bank,  Ac,  v.  Brown,  5  Serg.  &  Rawle,  226.  And  without  being  discharged,  be 
was  held  competent  to  repel  a  claim  of  set-off,  which  the  defendant  had  interposed  as  valid 
aganst  the  witness  whUe  he  was  holder.  Here  he  was  received  on  the  ground  of  a  balanced  in- 
terest.    Zeigler  v.  Gray,  12  Serg.  &  Rawle,  42,  43,  44. 

In  an  action  by  the  holder  against  the  acceptor  or  maker,  the  drawer  or  any  indorser  is  a  com- 
petent witness  for  the  defendant.  Spring  v.  Lovett,  11  Pick.  41 1 ;  Stone  v.  Vance,  6  Ham.  266; 
Adams  v.  Carver,  6  Greenl.  390,  394.  But  not  if  the  maker  signed  for  the  indorser's  accommo- 
dation, especially  if  he  be  called  to  show  a  payment  made  by  him  to  the  holder,  even  though  be 
may  not  have  been  charged  by  demand  and  notice,  for  he  is  liable  without.  Letson  v.  Dunham, 
2  Green's  R.  SOt,  310.  The  courts  in  Pennsylvania,  however,  exclude  the  drawer  and  indorser 
in  such  case,  though  they  admit  that  the  exclusion  is  contrary  to  the  English  and  American 
cases  generally.  Elias  v.  Teill,  1  Miles,  212.  Be  was  rejected  in  this  case  on  the  positive  au- 
thority in  that  state  of  Sterling  v.  Marietta,  &c..  Trading  Co.,  11  Serg.  &  Rawle,  179,  and  Rhodes 
V.  Lent,  3  Watts,  365. 

But  aU  the  cases  must  be  taken  with  the  qualification  that  the  party  who  calls  the  witness  did 
not  become  a  party  for  the  witness's  accommodation.  If  he  did,  the  witness  being  liable  over  to 
him,  not  only  for  the  principal  but  for  costs,  is  incompetent  without  a  release,  of  the  costs  a* 
least.  The  case  stands  on  the  footing  of  a  surety  calling  his  principal.  Cowles  v.  Wilcox,  4 
Day,  108 ;  Haig  v.  Newton,  1  Rep.  Const.  Court,  423,  432,  in  connection  with  Chur  v.  Keckely,  1 
Bail.  419,  481.  These  were  cases  of  a  holder  against  an  indorser,  the  maker  being  offered  as  a 
witness  for  the  latter.  The  witness  would  clearly  have  been  competent,  independent  of  the  fact 
that  the  defendant  indorsed  as  his  surety  (see  also  Letson  v.  Dunham,  svipra,  and  Watson  v. 
Minchin,  infra) ;  and  he  is  generally,  in  such  case,  equally  a  witness  for  the  plaintiff,  even  to 
show  that  a  blank  lelt  by  mistake  was  filled  by  the  witness  according  to  the  intent  of  the  parties. 
Boyd  V.  Brotherson,  10  Wend.  93. 

In  an  action  by  an  indorsee  against  W.,  on  two  notes,  one  made  by  W.  and  indorsed  by  J.; 
and  the  other  made  by  J.  and  indorsed  by  W.,  J.  was  held  to  be  a  competent  witness  for  the 
plaintiff,  though  W.  had  released  him.  Eastman  v.  Winship,  14  Pick.  44,  47,  48.  In  one  case, 
it  was  held  that,  in  an  action  by  the  holder  against  the  surety  alone,  a  co-maker  with  his  princi- 
pal, that  the  latter  was  a  competent  witness  for  the  defendant,  on  the  ground  that  his  interest 
was  balanced.  Freeman's  Bank  v.  Rollins,  1  Shepl.  202,  205.  In  a  Uke  case  he  was  released. 
Harmon  v.  Arthur,  1  Bail.  83.  In  a  like  case,  Gaselee,  J.,  directed  the  defendant  to  release  the 
witness  from  all  claim  for  costs.     Ferryman  v.  Steggall,  5  Carr.  &  Payne,  197. 

In  suits  by  indorsees  against  indorsers  of  notes,  the  maker  is  of  course  a  competent  witness  for 
either  party  (Venning  v.  Shuttleworth,  Bayley  on  Bills,  536  (5th  ed.) ;  Levy  v.  Essex,  Chit,  on 
Bills,  413  (7th  ed.) ;  and  in  Watson  v.  Minchin  (Jones'  Bxch.  B,  (Irish),  583)',  he  was  held  com- 
petent in  an  action  by  the  indorsee  against  the  indorser,  to  prove  that  the  note  was  given  for  the 
defendant's  accommodation  ;  and  that  so  he  was  not  entitled  to  notice  of  its  dishonor.  A  part- 
ner who  had  signed  a  note  in  the  partnership  name,  his  copartner  being  sued  alone,  was  held 
competent  for  the  defendant,  to  prove  that  the  note  was  given  on  a  consideration  for  his  own  ex- 
clusive benefit,  with  notice  to  the  plaintiff  of  that  fact.  Robertson  v.  Mills,  2  Harr.  &  Gill,  98.  In 
assumpsit  by  the  holder  of  a  bill  against  the  drawer,  an  indorser  is  a  competent  witness  for  the 
defendant.  Wendell  v.  George,  R.  M.  Charlt.  51.  In  assumpsit  by  the  holder  against  the  maker, 
on  a  note  payable  to  A.  or  bearer,  and  by  him  indorsed  to  B.,  but  declared  on  as  delivered  di- 
rectly from  the  payee  to  the  plaintiff,  the  court  said  that  if  B.  had  deUvered  back  the  note  to  A., 
and  he  had  then  deUvered  it  to  the  plaintiff,  B.  would  have  been  a  competent  witness  for  the 
plaintiff.     Carroll  v.  Meeks,  3  Porter,  226,  230. 

(Interest  in  the  event  of  the  suit  disqualifies  parties  to  bills  and  notes  as  in  other  cases,  and 
with  similar  qualifications.  A  remote  interest  does  not  disqualify  (Barney  v.  Newcomb,  9  Cush. 
46) ;  nor  does  a  balanced  interest.  Formers'  &  Mechanics'  Bank  of  Michigan  v.  GrifBtb,  5  Hill.  R. 
476.  If  the  indorser  has  not  been  charged,  he  is  not  at  all  interested  in  a  suit  against  the  maker 
of  a  note  (Barretto  v.  Snowden,  5  Wend.  181) ;  and  it  has  been  held  in  New  York  that  his  in- 
terest is  not  so  certain  and  direct  as  to  render  him  incompetent  in  a  suit  sgainst  the  maker, 
though  properly  charged.  5  Hill  R.  476,  swpra.  Contra,  Hatz  v.  Snyder,  26  Penn.  State  R.  511 ; 
Smithwick  v.  Anderson,  2  Swan,  673.  Being  excluded  on  the  ground  of  his  interest,  the  stat- 
ute renders  him  competent  as  a  witness.    Calkins  v.  Packer,  21  Bai'b.  275.) 
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So  also  it  has  been  ruled  at  Nisi  Prius,  tbat  in  an  action  by  the  indorsee 
against  an  accommodation  indorser  of  a  bill,  a  witness  wbo  was  indebted 
to  the  plaintiff,  and  for  whose  accommodation  the  defendant  indorsed  the 
bill  as  a  security  for  the  debt,  is  incompetent  to  defeat  the  plaintiff,  for 
he  is  liable  to  indemnify  the  defendant  against  the  costs  of  the  action.(l) 

So  in  an  action  on  a  bill  of  exchange  against  the  drawer,  where  the 
question  was,  whether  the  bill,  as  the  defendant  maintained,  had  been  de- 
livered by  one  A.  B.  to  the  plaintiff  to  be  discounted,  or  whether  it  had 
been  delivered  in  payment  for  goods  bought  by  A.  B.  of  the  plaintiff,  Lord 
Chief  Justice  Gibbs  held,  that  A.  B.  was  not  a  competent  witness  for  the 
defendant,  to  prove  that  the  former  was  the  case  ;  for  if  the  witness  had 
received  the  bill  merely  to  get  it  discounted,  and  instead  of  doing  so  had 
pledged  it  for  his  own  debt,  he  would  be  liable  for  the  costs  of  the  action, 
as  special  damage  resulting  from  his  breach  of  duty. (2)  And  in  a  more 
recent  case,  where  the  action  was  brought  by  the  indorsee  of  a  bill  against 
the  drawer,  and  a  question  arose,  whether  the  plaintiff  had  received  the 
bill  from  the  acceptor  in  discharge  of  a  debt  due  from  him,  or  whether,  as 
the  defendant  alleged,  the  bill  had  been  accepted  for  a  debt  due  from  the 
acceptor  to  the  defendant,  and  had  been  delivered  to  the  acceptor  that  he 
might  get  it  discounted,  which  acceptor  had  delivered  the  bill  to  the  plain- 
tiff on  condition  that  the  latter  would  get  cash  for  it,  but  this  the  plaintiff 
had  neglected  to  do,  it  was  decided,  that  the  acceptor  could  not  be  examined 
as  to  these  facts  on  the  part  of  the  defendant ;  for  although  he  was  unin- 
terested as  to  the  amount  of  the  bill  itself  (being  liable  on  both  sides),  yet 
he  was  interested  further  as  to  the  costs,  against  which  he  would  have  to 
indemnify  the  defendant,  if  the  plaintiff  got  a  verdict.(3)  In  the  latter  of 
these  cases  the  witness  was  a  party  to  the  bill,  and  in  the  former  he  was 
not  a  party,  and  in  neither  of  them  were  the  circumstances  exactly  the 


(1)  Bottomley  v.  "Wilson,  3  Stark.  148. 

(2)  Hanuan  v.  Lasbrey,  Holt  N.  P.  C.  390. 

Note  643.— One  who  borrows  money  as  the  assumed  agent  of  another,  drawing  a  biU 
npon  his  pretended  principnl  for  the  amount,  which  is  protested  for  non-acceptance,  is  not  a 
competent  witness  for  the  lender  in  an  action  by  him  against  such  principal  for  the  money  lent. 
Shiras  v.  Morris,  8  Cowen's  R.  60.  The  witness,  by  charging  the  defendant,  would  exonerate 
himself.  And  so  where  an  officer  had,  as  he  alleged,  talsen  property  on  an  execution  of  less 
amount  than  the  debt,  and  relinquished  it  to  the  debtor,  the  maljer  of  a  promissory  note  ;  in 
an  action  against  the  indorser  of  the  same  note,  the  officer  was  held  inadmissible  as  a  wit- 
ness to  prove  the  relinquishment,  ^as  tliis  would  go  to  discharge  him,  by  subjecting  the  indor- 
ser. Sheldon  v.  Ackley,  4  Day,  458.  So  where  the  plaintiff  sued  the  defendant,  on  an  alleged 
agreement  to  pay  for  A.'s  board,  while  A.  was  a  laborer  with  the  defendant,  A.  was  held  not 
competent  as  a  witness  for  the  plaintiff.  Emerton  v.  Andrews,  4  Mass.  E.  653.  But'  this  case 
was  strongly  contested  by  the  court,  in  Marquand  t.  Webb,  16  John.  R.  95. 

(One  who  acts  as  an  agent  for  another  may  prove  his  authority,  given  to  him  by  parol 
(Gould  V.  Norfolk  Lead  Co.,  9  Gush.  338) ;  and  assuming  to  sign  a  note  for  another  person,  he 
may  show  that  he  acted  without  authority.  St.  John's  Adm'r  v.  MoConnell,  19  Miss.  (4  Ben- 
nett) 38.) 

(3)  Edmonds  v.  Lowe,  8  B.  &  C.  40T. 
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same  as  in  the  before-mentioned  cases  of  accommodation  bills ;  but  tbe 
■principle  upon  which  the  witness  was  rejected,  appears  to  be  the  same  in 
all  these  cases,  viz  :  a  liability  to  indemnify  the  defendant  against  the  costs 
of  an  action,  to  which  he  had  been  subjected  through  the  act  or  default  of 
the  witness. 

This  principle  was  recognized  as  fully  settled,  in  the  late  ease  of  Larbal- 
-estier  v.  Clark,(l)  where  the  defence  in  an  action  for  goods  sold  and  de- 
iivered  was,  that  a  third  person  had  bought  the  goods  of  the  plaintiff  and 
^old  them  to  the  defendant  on  his  own  account,  and  had  been  paid  for 
t;them  by  the  defendant,  and  he  was  tendered  as  a  witness  to  prove  these 
facts  on  the  defendant's  behalf  The  Court  of  King's  Bench  thought,  that 
■under  the  jjarticular  circu,ijistances  of  the  case  the  witness  was  competent, 
^  it  did  not. appear  that  he  had  acted  in  the  transaction  in  such  a  manner 
as  to  render  himself  liable  to  the  defendant  for  the  costs  of  the  action,  if 
the  plaintiff  obtained  a  verdict;  but  they  were  of  opinion,  that  if  the  wit" 
ness  had  appeared  to  have  acted  fraudulently  in  the  matter,  so  as  to  incur 
dthis  liability  to  costs,  he  would  not  have  been  competent.  And  Mr- 
Justice  Littledale,  in  giving  judgment,  says,  "  It  is  now  well  established, 
:that  a  person  who  has  received  money  due  from  a  defendant  to  a  plaintiff, 
is  not  a  competent  witness  for  the  defendant,  to  prove  that  he  received  the 
inoney  as  agent  of  the  plaintiff,  or  in  his  own  right,  if  his  conduct  has  been- 
such  that  he  wduld  be  liable,  in  the  event  of  a  verdict  for  the  plaintiff,  to 
-pay  the  defendant,  not  only  the  money  received,  but  also  the  costs  of  that 
iBction  in  which  the  plaintiff  should  recover  ;  sinse  in  such  a  case  he  has 
,an  interest  in  defeating  the  action."  The  same  judge  added,  that  he  re- 
'^etted  that  such  a  rule  had  been  established,  because  in  many  cases,  it 
■Was  extremely  difficult  to  ascertain  whether  a  party  so  situated  would  be 
'liable  to  costs.  And  Mr.  Justice  Taunton  observed,  in  the  same  case,  that 
he  had  understood  the  rule  of  evidence  as  stated  by  Mr.  Justice  Littledale 
to  be  well  established  ever  since  the  case  of  Jones  v.  Brooke. 

In  some  eases  which  had  occurred  prior  to  th3  case  of  Jones  v.  Brooke, 
it  appears  to  have  been  considered,  that  where  the  witness  was  liable  on 
.both  sides,  his  ^competency  .was  not  affected  by  the  circumstance  of  a 
.greater  liability  to  .the  defendant  in  respect  of  the  costs  of  the  action  ;(2) 
^but  the  contrary  appears  to  be  now  fully  established  by  the  authorities 
above  referred  to.  It  has  been  before  shown,  th:it  on  this  ground  of  lia- 
-bility  to  costs,  a  co-obligor  of  a  bond,  who  was  the  principal  debtor,  was 
-considered  incompetent,  in  an  action  on  the  bond  against  a  surety,  to  give 
evidence  on  behalf  of  the  defendant.(3)  In  the  case  in  which  this  point 
was  decided.  Lord  Ellenborough  asked,  why  there  should  not  be  an  inter- 
est in  costs  as  well  as  on  any  other  account. 


.(1)  1  Barn.  &  Ad.  899.  .  See  Nix  v.  Outtiag,  supra,  p.  67,  and  Ward  v.  'Wilkinson,  Id. 

(2)  Ilderton  v.  Atltinson,  1  T.  R.  480 ;  Birt  v.  Kershaw,  2  East,  450. 

(3)  Townend  T.  Downing,  14  East,  565. 
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The  general  rule,  that  ,a  liability  on  the  part  of  a  witness  either  to  pay 
or  contribute  to  tlje  costs  of  a  cause  will  render  hirp  incompetent,  appears 
to  have  been  recognized  in  several  other  cases.  Thus,  as  we  have  seen, 
parties  to  the  suit,  who  have  no  beneficial  interest  in  the  subject  mattCT, 
are  incompetent,  by  reason  of  their  liability  to  costs.  In  an  action  by  .an 
infant  plaintiff,  his  prochdn  ami  and  guardian  are  not  competent  witnesses 
for  him,  on  the  ground  of  such  liability.(l)  So  in  most  actions  upo;i  con- 
tracts, a  co-contractor  is  incompetent  to  give  evidence  for  the  defend.ant^ 
being  interested  to  defeat  the  action  and  thereby  tp  avoid  the  liability  p^ 
contribution  to  the  costs.(2) 


(1)  James  v.  Hatfield,  I  Stra.  6i8 ;  Hqptins  v.  Neal,  2  Str£i.  1026 ;  ,QEb.  Eyid.  107  ;  HieaiJ  ¥. 
-Head,  3  Atk.  611,541. 

(2)  See  cases  cited  supra,  and  Frenoh  v.  Backhous?,  4  Burr.  2121. 

Note  644. — In  general,  the  attorney  on  record  of  a  party  is  a  competent  witness  fijr  Mgi. 
Beid  F.  Colcock,  2  Nott  &  M'Cord,  592.  But  in  New  Yorjir,  if  an  attorney  or  solicitor  ,co^- 
mences  an  action  for  a  plaintiff  not  residing  within  the  jurisdiction  of  the  courf,  for  or  if  the 
name  of  the  trustees  of  a  debtor,  of  a  discharged  insolvent,  of  a  person  committed  .iij  execu- 
;tion  for  the  crime,  ,or  of  an  infant  whose  iflext  friend  has  not  given  .security,  he  is  liable  ,|qr 
costs  to  the  amount  of  one  hundred  dollars.  2  Rev.  Stat.  620,  621,  §§  1,  1.  In  such  an^.the 
like  cases,  the  plaintiff's  attorney  is  not  a  competent  witness  for  the  plaintiff,  on  account  of  hjjs 
liability  for  costs.  Wynn  v.  "Williams,  1  Alab.  R.  136 ;  Brandigee  .v.  Halje,  13  John.  R.  1.2^.  .^r(d 
this  always  where  the  nominal  ;plaintiff  j-psides  without  the  state,  though  the  real  plaintiff  (tl^e 
assignee,  for  instance)  reside  within  it.  Jones  v.  Savage,  |6  W.end.  ,658.  In  order  to  relievp 
him  from  his  liability,  and  render  him  competent,  security  for  the  costs  must  be  filed,  the  sureties 
iaving  justified,  if  excepted  to,  and  notice  must  be  given,  to  the  defendant  or  his  attorney. 
2  Rev.  Stat.  621,  §8. 

By  a  statute  of  Massachusetts,  the  attorney  who  indorses  a  writ  is  responsible  to  the  defend- 
ant for  costs ;  and  where  the  attorney  indorses  a  writ  thus,  "  A.  B.  by  C.  D.  his  attorney,"  h© 
Was  held  responsible,  and  therefore  not  a  competent  witness  for  the  plaintiff.  Chadwick  ,v.  Up- 
ton, 3  Pick.  R.  442. 

The  ground  landlady  was  aHcnved  by  her  tenant's  assignees,  .this  tenant  having  under^^t 
to  the  defendant  and  become  insolvent,  to  sue  the  defendant  for  use  and  occupation  in  ..tl)p 
■name  of  her  tenant.  She  died,  and  her  executor  directed  thg  attorney  to  go  on.  The  .exe- 
cutor was  held  not  a  competent  witness  for  the  plaintiff;  for  by  hi3  direction  be  had  made 
■himself  liable  for  the  defendant's  costs,  if  the  suit  should  fail.  P,arker  v.  Vincent,  3  Carr.  & 
iPayne,  38. 

Where  G.  being  insolvent,  assigned  toS.  a  chose  in  action  to  pay  certain  debts,  and  an  action 
.thereon  was  brought  in  G.'s  name,  S.  was  held  not  to  be  an  admissible  witness  for  G. ;  foi*,  ,t)eing 
.the  party  in  interest,  he  was  liable  to  the  defendant  for  costs.  Hopkins  v.  Banks,  1  Cowen's  E. 
650 ;  Parker  v.  Vencent,  stated  svpra  from  3  Carr.  &  Payne,  38  S.  P.- 

On  a  bill  filed  by  a  surety  to  avoid  a  judgment  as  to  himself,  obtained  .against  .him  and  his 
principal,  on  the  ground  of  the  creditor's  delay  against  the  principal,  the  latter  i^  not  a  compg- 
-tent  witness  for  the  complainant;  for  though  in  respect  to  the  principal  sum  the  witness's  inter- 
,est  is  balanced,  yet  to  the  surety  he  is  also  liable  for  costs.  Cannon  y.  Jones,  4  Hawks,  363.  So 
in  an  action  on  a  bond  against  the  surety,  the  principal  is  not  competent  for  the  defendant  for  the 
(game  reason.     Riddle  v.  Moss,  1  Cranch,  206. 

So  in  replevin  by  R.  and  avowry  of  taking  in  N.'s  house  for  rent  due  from  him,  and  plea.ri^ 
(in  arrear,  he  is  not  competent  for  tjie  plaintiff,  being  liable  to  him  for  costs,  beside  the  value  pf 
*he  goods,  and  liable  to  the  defendant  for  the  rent  only,  push  y.  Eliokwire,  11  Serg.  &  Rawle, 
32 ;  Kessler  V.  M'Conachy,  1  Eawle,  435. 
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An  attorney  whose  fee  is  by  agreement  contingent,  depending  on  the  event  of  the  suit,  is 
incompetent.     Wynn  v.  Williams,  1  Alab.  E.  136. 

In  a  suit  upon  an  administration  bond  against  a  surety,  the  administrator  is  not  competent  for 
the  defendant,  being  accountable  to  his  principal  for  costs.  Owens  v.  Collinson,  3  GUI  &  John. 
25,  35. 

Indorsee  against  drawer.  The  plaintiff's  case  was  that  he  received  the  bill  from  the  acceptor 
in  discharge  of  a  debt.  The  defendant  stated  that  it  was  accepted  in  part  discharge  of  a  debt 
due  from  the  acceptor  to  the  drawer,  indorsed  and  delivered  to  the  acceptor,  that  he  might  get 
it  discounted,  that  the  acceptor  delivered  it  to  the  plaintiff  on  condition  that  if  he  got  it  dis- 
counted, he  might  retain  it  for  the  debt  due  to  him  ;  but  he  never  got  it  discounted.  Held,  that 
though  the  acceptor  was  uninterested  as  to  the  amount  of  the  bill,  yet  he  stood  liable  to  indem- 
nify the  defendant  for  the  costs  of  the  action,  and  therefore  could  not  be  received  to  prove  the 
defence.     Kdmouds  v.  Lowe,  8  Barnw.  &  Cress.  497  ;  S.  C,  2  Mann.  &  Ryl.  427. 

In  an  action  for  goods  sold,  the  plaintiff's  case  in  evidence  was,  that  he  had  sold  and  delivered 
the  goods  to  the  defendant,  who  called  a  witness  to  prove  that  the  witness  had  himself  bought 
the  goods  of  the  plaintiff,  and  sold  them  to  the  defendant,  who  had  paid  the  witness ;  but  held, 
that  as  the  witness,  upon  the  case  made,  must  have  obtained  payment  fraudulently,  and  so 
would  be  liable  to  the  defendant  for  the  costs,  in  addition  to  the  money  he  had  recovered,  pro- 
vided the  defendant  now  failed,  this  destroyed  the  balance  of  his  interest,  and  rendered  him 
incompetent ;  and  so,  it  is  said  in  the  case,  it  would  have  been,  if  he  had  fraudulently  obtained 
the  money  as  an  assumed  agent,  or  in  any  other  fraudulent  way.  Larbalestier  v.  Clark,  1  Barnw. 
&  Adolph.  899. 

We  have  seen  by  the  cases  in  the  previous  notes,  that  a  joint  debtor  not  sued,  has  often  been 
received  to  testify  as  a  witness  for  or  against  the  defendant.  He  is  of  course  a  witness  for  the 
plaintiff  unless  he  be  called  to  prove  the  joint  liability.  Ante,  note  62 1  ;  Purviance  v.  Dryden, 
3  Serg.  &  Rawle,  402,  405,  406 ;  Eedfleld,  J.,  in  Pike  v.  Blake,  8  Term.  R.  401 ;  Miller  v. 
M'Clenachan,  1  Yeates,  144;  Miller  v.  Hale,  Dudley,  119;  Whatley  v.  Johnson,  1  Stew.  I(.  498; 
Doebler  v.  Snavely,  5  Watts,  225 ;  Nelson,  J.,  in  Gregory  v.  Dodge,  14  Wend.  602.  And,  on 
being  released,  or  otherwise  discharged  of  his  interest,  he  is  equally  a  witness  for  the  defendant. 
Ante,  note  621;  Richardson,  C.  J.,  in  Jewett  v.  Davis,  6  N.  Hamp.  R.  520.  And  some  cases 
hold  that  he  is  competent  without  a  release,  as  being  interested  against  the  defendant.  Ante, 
note  621.  A  majority  of  the  cases,  however,  hold,  that  he  is  not  so  without  a  release.  Ante, 
note  632.  Gardiner  v.  Levaud,  2  Yeates,  185;  Owings  v.  Low,  7  Harr.  &;  John.  124;  Kile  v. 
Graham,  1  M'Cord,  552;  Ross  v.  Wells,  1  Stew.  R.  139,  141;  Pike  v.  Blake,  8  Verm.  R.  400; 
Leeds  v.  Leeds,  12  Conn.  R.  176.  At  ante,  note  632,  is  a  case  that  on  a  plea  of  non-joinder  of  a 
defendant,  the  person  alleged  to  be  nonjoined  is  not  competent  to  prove  the  plea.  There  are 
several  cases  which  hold  the  same  thing.  Spaulding  v.  Sniith,  1  Fairf.  363  ;  Jewett  v.  Davis, 
6  N.  H.  R.  518,  S.  P.  But  Storrs  v.  Wetmore  (Kirb.  203),  semUe,  contra.  And  the  rule-is  other- 
wise on  a  plea  of  non-joinder  of  a  plaintiff.  There  the  person  alleged  to  be  non-joined  is  com- 
petent to  prove  the  plea.    Davis  v.  Evans,  6  Carr.  &  Payne,  619. 

A  joini  debtor  is  held  not  to  be  sued  if  he  be  not  served  with  process,  though  he  be  named 
in  it,  and  it  issued  against  him.  Purviance  v.  Dryden,  3  Serg.  &  Rawle,  402,  405 ;  Henderson 
V.  Lewis,  9  Id.  379,  382,  383;  Gibbs  v.  Bryant,  1  Pick.  118;  Le  Roy  v.  Johnson,  2  Pet.  186. 
In  some  states,  e.  g.,  New  York,  he  would  be  deemed  in  court  for  the  purpose  of  a  judgmenf; 
and  proceeding  against  the  joint  property  of  the  defendants.  Of  course  the  cases  now  cited 
would  then  have  no  applieation. 

A  joint  obligor  not  sued,  though  released  by  the  defendant,  his  oo-obligor,  was  held  still  in- 
competent to  prove  the  set-off  of  a  debt  due  to  the  witness.  It  was  said  the  verdict  would  bar 
an  action  against  him  ;  and  the  release  cut  off  all  claim  for  contribution;  but  he  was  still  inter- 
ested in  the  demand  to  be  defalked,  and  should  have  himself  released  to  his  co-obligor  all  claim 
on  that  account.  Henderson  v.  Lewis,  9  Serg.  &  Rawle,  379,  383.  A  partner  not  sued,  who 
made  a  note  signing  the  name  of  his  lirm  was  held  competent  for  his  copartner  sued  alone,  to 
prove  that  the  witness  made  the  note  for  hia  own  private  benefit,  with  notice  of  that  fact  to  the 
plaintiff.  Robertson  v.  Mills,  2  Harr.  &  Gill.  97.  Quere.  In  a  suit  against  A.,  on  a  note  made 
by  B.,  and  signed  by  his  own  name  only,  the  suit  being  on  the  ground  that  in  truth  the  note 
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In  a  recent  case  on  this  subject,  -where  the  action  was  in  tort,  being  for 
a  libel  against  a  person  who  was  secretary  to  a  society,  the  members  of 
which  had  agreed  to  contribute  towards  all  law  expenses.  Lord  Tenterden 
appears  to  have  considered,  that  a  member  of  the  society  was  competent 
for  the  defendant  without  a  release,  on  the  ground  that  a  contract  between 
parties  for  bearing  each  other  harmless  in  doing  wrong,  was  void,  and 
consequently  that  there  was  no  legal  liability  to  affect  the  witness.  But 
he  observed,  at  the  same  time,  that  if  the  witness  would  be  liable  for  a 
share  of  the  expenses,  in  the  event  of  a  judgment  passing  against  the  de- 
fendant, he  would  be  incompetent.(l) 

7.  Cases  as  to  liability  to  one  of  the  parties,  since  the  passing  of  the  statute  3  and  4  Wm.  IV.  c.  42. 

It  now  only  remains  to  notice  the  cases,  upon  the  subject  of  incompe- 
tency from  a  liability  over  to  one  of  the  parties  to  the  suit,  which  have 
occurred  since  the  statute  3  and  4  Wm.  IV,  c.  52,  came  into  operation ; 
that  it  may  be  seen  what  effect  the  provisions  of  that  statute  have  had  on 
this  numerous  and  difficult  class  of  cases. 

The  26th  section  of  that  act  is  as  follows :  "  In  order  to  render  the  re- 
jection of  witnesses  on  the  ground  of  interest  less  frequent,  be  it  further 
enacted,  that  if  any  witness  shall  be  objected  to  as  incompetent,  on  the 
ground  that  the  verdict  or  judgment  in  the  action  on  which  it  shall  be 
proposed  to  examine  him,  would  be.  admissible  in  evidence  for  or  against 
him,  such  witness  shall  nevertheless  be  examined,  but  in  that  c^se  a  ver- 


■was  on  the  partnership  account  of  A.  and  B.,  the  latter  is  incompetent  as  a  witness  for  the  plain- 
tiff; for  he  comes  to  throw  one  half  his  debt  upon  another.  And  though  the  plaintiff  release 
him  from  all  demands,  except  demands  against  him  jointly  with  A.,  this  leaves  him  precisely 
where  he  was  before.  Miller  v.  Hale,  Dudley,  119.  In  an  action  by  the  payee,  against  the 
surety  alone,  the  principal  and  co-signer  was  received  as  competent  for  the  defendant  on  being 
released  by  him.  Harmon  v.  Arthur,  1  Bail.  83.  And  so  in  one  case  without  a  release.  Free- 
man's Bank  v.  Rollins,  1  Shepl.  202,  205.  Qtiere.  See  ante,  note  642.  See  also  several  cases 
in  point,  note  G32,  in  connection  with  the  text,  all  contra  the  last  case.  So  Jordan  v.  Trumbo 
6  Gill  &  John,  103.  But  see  Gass  v.  Steinson,  2  Sumn.  453,  458 ;  aco.  also  Steele  v.  Boyd, 
6  Leigh,  547,  558,  559.  But  in  the  latter  case  no  action  had  yet  been  brought.  The  principal 
was  received  as  a  witness  for  the  surety  on  a  summary  appHcation  to  discharge  the  latter.  See 
also  Barnes  v.  Dick,  infra.  In  a  case  where  only  one  of  three  joint  makers  of  a  note  was  sued, 
the  others  were  held  competent  for  the  defendant  because  the  plaintiff  who  objected  did  not 
show  that  they  were  principals  in  the  note,  or  otherwise  interested  in  the  event  against  the 
plamtiff.  Long  v.  Ray,  1  Dana,  430.  But  qmre.  In  debt  against  the  administratrix  of  one  of 
two  joint  obligors,  the  widow  and  distributee  of  the  other  was  held  to  be  a  competent  witness 
for  the  defendant,  the  court  saying  that  if  she  were  interested  either  way,  it  was  iu  favor  of  the 
plaintiffs.  Braxton's  Adm'x  v.  Hilyard,  2  Munf  49,  52.  See,  as  to  the  joint  debtor  principal, 
not  sued,  being  a  witness  for  a  surety  who  is  sued,  several  references  in  the  previous  uotes^ 
"Where  a  judgment  is  agamst  principal  and  surety,  and  the  former  replevies  the  debt,  semNe, 
that  the  surety  is  a.  competent  witness  for  the  principal,  in  a  chancery  suit  by  him  for  relief 
against  the  replevin  bond.  GrifBth  v.  Miller's  Adm'rs,  6  J.  J.  Marsh.  330.  On  a  separate  issue 
■whether  C.  was  legally  bound  as  surely  for  A.  and  B.;  held  that  A.  was  a  competent  witness 
for  C.  Barnes  v.  Dick,  9  Terg.  430.  Qu^re. 
(1)  Humphrey  v.  Miller,  4  Car.  &  P.  7-12. 
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diet  or  judgment  in  that  action,  in  favor  of  tlie  party  in  whose  behalf  he 
shall  have  been  examined,  shall  not  be  admissible  in  evidence  for  him,  or. 
any  one  claiming  under  him,  nor  shall  a  verdict  or  judgment  against  the 
party  on  whose  behalf  he  shall  have  been  examined,  be  admissible  in  evi- 
dence against  him  or  any  one  claiming  under  him." 

By  the  27th  section,  it  is  farther  eaacted,  "  That  the  name  of  every  wit- 
ness objected  to  as  incompetent,  on  the  grouijd  that  such  verdict  or 
judgment  would  be  admissible  in  evidence  for  or  against  him,  shall,  at  the 
trial,  be  indorsed  on  the  record  or  document  on  which  the  trial  shall  be 
had,  together  with  the  name  of  the  party  on  whose  behalf  he  was  exam- 
ined, by  some  officer  of  the  court,  at  the  request  of  either  party,  and  shall 
be  afterwards  entered  on  the  record  of  the  judgment ;  and  such  indorse- 
ment or  entry  shall  be  sufficient  evidence  that  such  witness  was  examined, 
in  any  subsequent  proceeding,  in  which  the  verdict  or  judgment  shall  bei 
offered  in  evidence." 

The  meaning  of  the  former  of  these  two  enactments  appears  to  be  iu 
this,  that  where  the  objection  taken  to  the  witness's  competency  is  that  thei 
verdict  or  judgment  for  or  against  the  party  on  whose  behalf  he  is  pro- 
posed to  be  examined,  would  be  admissible  in  evidence  for  or  against  the 
witness,  in  such  case  he  may  be  examined  ;  the  ground  of  objection  is  re- 
moved by  enacting  that  the  verdict  or  judgment  shall  not  be  admitted  in 
evidence  either  for  or  against  him,  nor  for  or  against  one  claiming  under 
him.  The  remedy  provided  for  preventing  the  exclusion  of  the  witness 
seems  to  apply  to  those  cases  only,  but  to  all  those  cases,  where  the  sole 
objection  taken  is  that  just  mentioned ;  so  that  other  cases  would  be  left, 
dk  they  were  before  the  passing  of  the  act. 

There  has  been  some  difference  of  opinion,  however,  on  the  construction 
of  the  provision  in  question.  In  four  cases  which  will  be  first  mentioned, 
the  witness  was  Hot  allowed  to  be  examined,  as  being  liable  to  costs — al- 
though certainly  that  liability  could  only  have  been  enforced  through  the 
medium  of  the  verdict  and  judgment.  In  one  c^f  the  earliest  cases  reported 
since  the  passing  of  the  statutey  it  is  said  to  have  been  ruled  by  Lord 
Lyndhurst,  that  in  an  action  on  a  guaranty^  the  party  primarily  liable,- 
Who  -Was  tendered  as  a  witness  for  the  defendant,  and  objected  to  on  the 
ground  of  his  being  liable  to  indemnify  the  defendant  against  the  costs, 
was  not  rendered  competent  by  the  provisions  of  the  statute.  (1)  And  in 
an  aiction  on  a  bill  of  exchange,  accepted  by  the  defendant  for  the  accom- 
modation of  the  drawer,  Lord  Lyndhurst  is  said  to  have  ruled,  that  th"e 
drawer  was  not  rendered  competent  by  the  statute,  which,  he  thought,  was 
not  intended  to  apply  to  cases  of  this  nature.{2)  In  a  subsequent  case,  in 
an  action  for  injuring  the  plaintiff's  house  by  improperly  digging  a  cellarj 
whereby  the  plaintiff's  *'ali  sunk,  the  person  ^niployed  to  dig  the  cellar  by 


(1)  Braithwaite  v.  Coleman,  Hertf.  Spring  Ass.  1834 :  2  liar.  Ind.  1047. 

(2)  Burgeaa  v.  Cuthell,  1  Mood.  &  Rob.  316;  6  Car.  &  P.  284. 
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the  defendant  -was  tendered  as  a  witness  on  belialf  of  the  defendant,  but 
Mr.  Justice  Patteson  is  reported  to  have  been  of  opinion  that  the  Atitness 
was  not  rendered  competent  by  the  statute,  and  that  the  statute  was  not 
intended  to  apply  to  such  cases.(l)  The  same  judge  is  reported  also  to 
have  ruled,  that  a  carrier's  servant  is  incompetent  to  disprove  negligence' 
in  an  action  against  his  master  without  a  release.(^2) 

In  these  cases  the  witnesses  called  on  behalf  of  the  "defendant  were  ob- 
jected to  as  incompetent,  on  the  ground  of  their  being  liable  to  the  defen- 
dant, if  the  verdict  should  be  against  him,  for  the  costs  of  the  action.  For 
the  recovery  of  such  costs,  the  verdict  and  jiidgment  would  be  admissible 
in  evidence  against  him  in  a  suit,  and  not  orily  admissible,  but  also  neces- 
sary and  indispensable  proof  All  these  cases,  therefore,  appear  to  come 
preciselj-  within  the  meaning  and  scope  of  the  act ;  for  when  the  only  ob- 
jection is  a  liability  to  costs,  which  liability  can  only  be  enforced  through:' 
the  medium  of  the  verdict  and  judgment,  the  objection  is  altogether  re- 
moved hy  making  the  verdict  and  judgment  unavailable  and  inadmissible 
in  evidence. 

In  a  recent  case  the  subject  was  again  considered,  and  another  construc- 
tion was  put  upon  the  act,  larger  and  more  commensurate  both  with  the 
terms  and  object  of  the  clause  in  question,  than  the  construction  adopted 
in  the  cases  above  mentioned.  In  the  case  of  Faith  agt.  M'Intyre,(3)  Mr. 
Baron  Parke  ruled,  that  the  drawer  of  a  bill  was  a  competent  witness  for 
the  defendant,  in  an  action  against  a  person  who  had  accepted  it  for  the 
drawer's  accommodation.  It  was  stated  at  the  trial.  Lord  Lyndhurst  had 
ruled,  tliat  such  a  witness  was  not  rendered  competent  by  the  3  and  4  Wm. 
IV,  c.  42  ;  but  Mr.  Baron  Parke  said,  he  thought,  that  by  indorsing  the 
witness's  name  on  the  postea,  according  to  the  27th  sectiotf,-  the  witness 
would  be  rendered  competent,  for  he  could  only  be  made  liable  to  the 
costs  of  that  action  by  means  of  the  verdict  or  jiidgment,  which  in  conse- 
quence of  the  indorsement  of  his  nime  could  not  be  used  against  hini ;  and 
to  the  amount  of  the  bill  he  was  liable  at  all  events.  The  witness's  evi- 
dence was  accordingly  received,  and  the  defendant  obtained  a  verdict.{4) 

The  authority  of  the  case  of  Faith  agt.  M'Intyre  has  been  recognized 
and  supported  by  the  Court  of  Queen's  Bench,  in  the  recent  case  of  Kil- 
pack  agt.  Major.(5)  It  was  an  action  by  the  indorsee  of  a  bill  against  the" 
acceptor,  who  pleaded  first,  that  the  drawer  was  indebted  to  A.  B.,  and 
that  the  bill  was  given  to  secure  that  debt  and  an  additional  sum  to  bb" 
lent  by  A.  B.  to  the  defendant ;  and  secondly,  thait  A.  B.  obtained  the  bill 


(1)  Mitchell  V.  Hunt,  6  Car.  &  P.  351. 

(2)  Harrington  v.  Caswell,  6  Car.  &  P.  362. 

(3)  7  Car.  &  P.  44. 

(4)  A  rule  nisi  for  a  new  trial  was  afterwards  obtained,  biit  not  (Sa  it  ^'e4ms)  on  the  ground  of 
the  improper  admission  of  the  witness,  and  the  rule  was  afterwaids  dischargM.    7  Car.  &  P.  48,  n. 

(5)  Judgment  delivered  by  Lord  Denman,  Hil.  Term,  Jan.  14,  1842. 
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by  fraud.  The  drawer  was  called  to  prove  tMs  defence,  aad  objected  to 
as  incompetent;  the  judge  admitted  him,  being  of  opinion  that  he  might 
be  rendered  competent  by  the  mode  pointed  out  by  the  statute.  The  court 
were  of  opinion,  on  a  motion  for  a  new  trial,  that  they  were  bound  by  the 
authority  of  Faith  agt.  M'Intyre,  which  had  been  recognized  in  subsequent 
cases  in  the  Court  of  Excliequer,  and  thought  that  the  witness  was  rendered 
competent. 

But  where  witnesses  are  objected  to  on  the  ground  of  their  having  a 
direct  and  immediate  interest  in  the  event  of  the  suit  (iadependent  of  the 
consideration  as  to  the  verdict  being  admissible  in  evidence  for  or  against 
him  in  some  other  suit),  that  is  a  substantial  objection  not  included  or 
touched  by  the  enactment.  Such  cases  are  not  within  the  act,  and  to  be 
dealt  with  as  if  the  act  had  not  passed.  Thus,  in  a  case  before  Lord  Den- 
man, (1)  in  an  action  for  an  injury  alleged,  to  have  been  done  to  the  plain- 
tiff's horse  by  the  negligent  driving  of  the  defendant's  servant,  the  plain- 
tiff called  as  a  witness  on  his  part  a  servant,  who  had  the  care  of  the  horse 
at  the  time  of  the  accident ;  the  servant  was  objected  to  as  incompetent 
without  a  release;  and  Lord  Denman  allowed  the  objection,  saying  that  it 
was  so  decided  in  the  case  of  Wake  v.  Lock,(2)  which  he  had  considered 
a  good  deal.  And  the  statute  3  &  4  Wm.  IV,  c.  42,  being  relied  on  as 
restoring  the  witness's  competency,  Lord  Denman  appears  to  have  consid- 
ered that  the  statute  did  not  apply,  since  it  only  rendered  competent  those 
persons  for  or  against  whom  the  verdict  or  judgment  would  be  evidence ; 
but  if  this  witness  should  state  what  he  was  expected  to  state,  and  should 
be  believed,  there  never  could  be  any  action  against  him. 

In  a  still  later  case,  a  witness  called  for  the  plaintiff  was  rejected  by 
Lord  Denman,  on  the  same  ground  of  an  immediate  interest  in  the  event 
of  the  suit,  arising  from,  a  liability  to  the  plaintiff,  which  would  be  removed 
by  a  verdict  in  the  plaintiff's  favor.  In  this  case  the  action  was  for  use 
and  occupation,  and  in  order  to  show  that  the  defendant  had  occupied  the 
premises,  a  witness  was  called,  who  stated  that  he  had  taken  the  premises 
of  the  plaintiff,  and  had  not  been  released  from  his  tenancy,  and  upon  his 
being  asked  whether  he  had  not  given  up  the  premises  to  the  defendant, 
it  was  objected  that  he  was  interested  in  fixing  the  defendant ;  and  the 
statute  being  referred  to  in  support  of  the  admissibility  of  the  witness. 
Lord  Denman  ruled,  that  the  witness  was  not  competent,  on  the  ground 
that  he  had  a  direct  interest  in  the  event  of  the  suit ;  for  if  the  plaintiff 
succeeded  in  getting  the  amount  he  claimed  from  the  defendant,  that 


(1)  Harding  v.  Cobley,  6  Car.  &  P.  664.    See  also  Pickles  v.  Hollinga,  1  Mood.  &  Rob.  468 ; 
Creevey  v.  Bowman,  1  Mood.  &  Rob.  496. 

(2)  5  Car.  &  P.  454,  vide  supra,  p.  65. 


SSC.  v.]  What  16  not  such  an  Interest  as  will  Disqualify.  £1 

■would  put  an  end  to  his  claim  for  rent  during  the  time  for  which  he 
sought  to  recover  it  in  the  action.(l) 

In  an  action  of  trespass  for  entering  the  plaintiff's  house  and  taking 
away  his  goods,  where  the  defendants  pleaded,  first,  that  the  plaintiff  was 
tenant  of  the  house  to  them,  as  overseer,  &c.,  and  justified  under  a  distress 
for  rent  in  arrear ;  secondly,  that  W.  W.  was  tenant  of  the  house  to  them ; 
and  issue  was  joined  as  to  each  of  these  tenancies :  the  wife  of  W.  W., 
called  on  behalf  of  the  plaintiff,  proved  that  the  house  had  been  built  by 
W.  W.  on  waste  land,  and  occupied  by  him  as  his  own  above  twenty 
years ;  and,  further,  that  the  plaintiff  was  let  into  possession  by  "W.  W.  as 
his  tenant.  The  witness  was  objected  to,  but  the  evidence  received.  On 
a  motion  for  a  new  trial,  the  Court  of  Queen's  Bench  decided,  that  the 
witness  was  incompetent,  being  directly  interested  to  disprove  the  tenancy 
of  W.  "W.  under  the  defendants,  inasmuch  as  W.  W.  would  be  liable  over 
to  the  plaintiff,  in  case  the  defendants  should  succeed  on  that  issue  ;  and 
this  ground  of  incompetency,  being  independent  of  any  use  that  might  be 
made  of  the  verdict,  was  not  remedied  by  the  statute.(2) 


SECTION  V. 
What  is  not  such  an  Interest  as  will  Disqualify. 

The  general  rules  relative  to  the  incompetency  of  witnesses  have  been 
explained  in  the  preceding  section,  and  numerous  cases  referred  to  where 
witnesses  are  liable  to  be  rejected  from  this  cause.  It  is  now  proposed  to 
give  examples  of  cases  where  witnesses  may  be  so  connected  with  ques- 
tions at  issue  as  to  raise  a  suspicion  of  interest  in  the  event,  but  where 
there  is  no  legal  interest  capable  of  producing  incompetency. 

It  is  not  an  objection  to  the  competency  of  a  witness  that  he  has  wishes 
or  a  strong  bias  on  the  subject  matter  of  the  suit,  or  that  he  hopes  to  ob- 
tain some  benefit  from  the  result  of  the  trial.(3)     Such  circumstances  may 


(1)  Hodaon  v.  Marahall,  7  Car.  &  P.  16.  See  also  Davies  v.  Morgan,  1  Beav.  405,  409;  Hol- 
deu  V.  Hearne,  1  Beav.  445;  Stewart  v.  Barnes,.  1  Moo.  &  Rob.  412. 

(2)  Wedgwood  v.  Hartley  and  others,  10  Ad.  &  EIL  619.  The  question  as  to  incompetency 
was  precisely  the  same  as  ifW.  W.  himself  had  been  called  as  a  witness.  The  objection  seems 
not  to  have  arisen  on  the  voir  dire. 

(3;  Note  645.— Lafon's  Ex'x  v.  Gravier,  1  Mart.  Lou.  E.  (N.  S.)  243,  246.  Thus  a  vendor 
without  warranty  may  be  received  to  support  the  title  of  his  vendee.  Major  v.  Deer,  4  J.  J. 
Marsh.  586.  So  a  witness  who  stands  by  and  allows  another  to  sell  goods  belonging  to  the  wit- 
ness in  the  other's  name,  is  competent  to  prove  the  •  sale,  in  assumpsit  by  the  vendor  for  goods 
sold,  the  witness  having  agreed  to  look  to  the  vendor  for  the  price,  and  having  received  the 
money.     Outwater  v.  Dodge,  6  Wend.  397. 

A.  and  B.  having  become  sureties  for  C,  he  executed  to  them  certain  promissory  notes  as  an 
indemnity.  A.  and  B.  afterwards  commenced  suits  on  these  notes,  and  attached  C.'s  property ; 
whereupon  "W.,  a  creditor  of  C,  agreed  with  A,  and  B.  that  if  they  would  discharge  their  attaoh- 
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influence  Ms  mind  and  affect  his  credibility ;  they  are  therefore  always 
open  to  observation,  and  ought  to  be  carefully  weighed  by  the  jury,  who 
are  to  determine  what  dependence  they  can  place  on  his  testimony  ;  but 
it  is  clear,  from  what  has  been  stated  in  the  preceding  section,  that  they 
are  insufficient  to  render  him  incompetent.  (1) 

A  witness  who  stands  in  the  same  situation  as  the  party  for  whom  he 
is  called  to  give  evidence,  is  under  a  strong  bias,  and  may  have  strong 
wishes  oh  the  subject ;  but  unless  he  will  gain  or  lose  by  the  event  of  the 
particular  suit,  he  will  not  be  disqualified.  Thus,  if  there  are  two  actions 
brought  against  two  persons  for  the  same  assault,  in  the  action  against 
one  the  other  may  be  a  witness,  because  he  is  not  interested  in  the 
event.(2)  So  also,  in  the  case  of  Bent  v.  Baker,  (3)  which  is  a  leading 
authority  as  to  the  rule  of  incompetency  from  interest,  it  was  decided, 
after  much  argument,  that  in  an  action  against  an  underwriter  on  a  policy 
of  insurance,  another  underwriter  was  a  competent  witness  for  the  defend- 
ant, on  the  ground  that  he  would  neither  gain  nor  lose  directly  by  the 
event  of  the  particular  suit,  nor  could  the  verdict  therein  be  evidence  for 
or  against  him  in  any  subsequent  suit.  So  also  it  appears,  that  in  an  ac- 
tion in  which  a  question  arises  concerning  the  validity  of  a  deed,  the  at- 
torney who  prepared  the  deed  is  a  competent  witness  to  prove  that  the 
deed  is  valid,  notwithstanding  there  is  another  action  pending  against  him, 
in  which  he  must  fail  if  the  deed  be  invalid. (4) 

Tlie  same  rule  prevails  in  criminal  proceedings  ;  as,  when  several  per- 
sons are  separately  indicted  for  perjury  in  swearing  to  the  same  fact,  either 


ments,  he,  W.,  would  not  sue  C.  within  one  year.  A.  and  B.  accordingly  discharged  the  attach- 
meuts.  W.  having  commenced  an  action  against  C.  within  the  year,  in  an  action  by  A.  and  B. 
for  a  violation  of  the  agreement ;  held  that  0.  was  a  competent  witness  for  them.  Boardman  v. 
Wood,  3  Verm.  E.  570.  A  father  and  mother  were  admitted  as  competent  witnesses  for  their 
daughter,  to  prove  that  the  father  had  given  her  a  negro  slave;  and  this  against  the  claim  of - 
the  father's  creditor,  who  had  talien  the  negro  in  execution  as  the  father's  property.  Smith  v. 
Littlejohn,  2  M'Cord,  362.  A  witness  is  not  incompetent  because  he  is  in  the  service  of  the 
party  calling  him,  or  of  the  other  party.  Lafon's  Ex'x  v.  Gravier,  1  Mart.  Lou.  K.  (N.  S.l  243 ; 
Finlay  v.  Kirliland,  9  Mart.  Lou.  R.  463.  A  father-in-law  may  be  a  witness  for  his  son-in-law. 
Bernard  v.  Vignaud,  10  Id.  482. 

On  a  bill  of  foreclosure,  the  plaintiff's  grantor,  who  had  conveyed  the  premises  to  a  third 
person,  with  covenants  of  seizin  and  warranty,  was  held  to  be  a  competent  witness  to  prove  the 
plaiutili''s  title;  as  a  decree  in  chancery  talking  away  an  equity  of  redemption,  can  be  no  evi- 
dence in  a  court  of  law,  and  between  other  parties,  of  a  breach  of  the  covenant.  Beers  v. 
Broome,  4  Conn.  B.  247.  In  an  action  for  contribution  between  the  sureties  of  a  collector  of 
taxes,  for  money  paid  by  one  of  them  without  suit,  the  town  treasurer  is  a  competent  witness  to 
prove  the  ooUeotor's  delinquency.     Nason  v.  Read,  7  Greenl.  22. 

(A  vendor  without  express  warranty,  may  be  rendered  incompetent  to  support  the  title  of  his 
veijdee,  on  the  ground  of  an  implied  warranty ;  as  wliere  he  sells  chattels  in  possession,  and  im- 
pliedly guaranties  his  title.    Whitney  v.  Hey  wood,  6  Gush.  82.) 

(I)  See  amte,  note  623. 

(2,  By  AsUurst,  J.,  1  T.  R.  301 ;  by  Abbott,  C.  J.,  5  B,  &  0.  387. 

(3)  3  T.  R.  27. 

(4)  Hudson  v.  Eevett,  5  Bing.  368. 
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of  them  may,  before  conviction,  be  a  witness  for  the  others.(l)  So  in 
Eudd's  Case,  a  woman,  whose  husband  had  been  before  convicted,  was 
admitted  to  give  evidence  against  the  prisoner,  though  she  expected,  in 
case  of  his  conviction,  that  her  husband  would  receive  a  pardon.(2)  In 
treating  of  the  evidence  of  accomplices,  it  has  been  seen,  that  persons  ad- 
mitting their  participation  of  crime  with  the  prisoner  at  the  bar,  but  not 
indicted  with  him,  are  competent  to  give  evidence  for  him  as  well  as  for 
the  crown ;  and  though  separately  indicted  for  the  same  offence,  they  are 
not  incompetent,  until  rendered  infamous  by  actual  conviction.  "Where 
separate  informations  of  quo  warranto  are  brought  against  several  members 
of  a  corporation,  on  the  trial  of  one  of  the  informations  the  other  parties 
are  competent  witnesses  on  behalf  of  the  defendant.(3) 

A  witness  who  has  no  actual  interest  in  the  event  of  a  suit  is  not  incom- 
petent on  the  ground  that  the  verdict  may  afterwards  come  to  the  knowl- 
edge of  a  jury  in  an  action  brought  by  the  witness  himself,  and  so  have 
an  influence  on  their  decision,  though  not  adduced  as  evidence  before 
them.  This  subject  has  been  before  touched  upon,  in  treating  of  the  com- 
petency of  the  prosecutor,  or  party  grieved,  to  give  evidence  upon  indict- 
ments. In  the  case  of  The  King  agt.  Whiting,(4)  Lord  Holt,  on  an  indict- 
ment for  a  cheat  in  obtaining  a  person's  subscription  to  a  note  of  £100 
instead  of  £5,  rejected  the  evidence  of  the  maker  of  the  note,  on  the 
ground  that  the  verdict  would  certainly  be  heard  of  in  an  action  on  the 
note,  and  would  influence  the  jury ;  and  this  decision  was  followed  by 
Lord  Hardwicke,  in  a  case  before  him.(5)  But  in  a  subsequent  case,  Lord 
Hardwicke  reviewed  his  own  opinion  and  that  of  Lord  Holt,  and  decided 
that  the  objection  went  only  to  the  credit,  and  not  to  the  competency  of 
the  witness ;  and  with  respect  to  the  possibility  that  the  jury  might  hear 
of  the  verdict,  he  said,  that  silting  as  a  judge,  he  could  only  hear  of  it 
judicially.(6)  This  doctrine  was  fully  confirmed  in  the  subsequent  case  of 
The  King  agt.  Boston,(7)  where  it  was  held  that  a  witness  was  competent 
to  give  evidence  for  the  prosecution  upon  an  indictment  for  perjury,  al- 
though a  civil  action  was  pending  between  himself  and  the  party  indicted, 
in  wbich  the  same  question  arose  as  upon  the  indictment,  and  which  was 
coming  on  for  trial  at  the  same  assizes. 

In  an  action  for  penalties,  under  the  statute  of  usury,  against  the  lender 
of  the  money,  the  borrower  is  a  competent  witness  for  the  plaintiff;  and 


(1)  Bath  V.  Montague,  oit.  Forteso.  R.  247  ;  Gunstone  v.  Dowuea,  2  RoU.  Ab.  685  Art.  3  ;  S.  C. 
cited  2  H.  P.  C.  2S0 ;  and  in  R.  v.  Gray,  2  Selw.  N.  P.  1148  (6th  ed.)  •    i     •     •> 

(2)  1  Leach  Or.  Ca.  151. 

(3)  R.  V.  Gray,  2  Selw.  N.  P.  1148  (6th  ed.) 

(4)  1  Salk.  283. 

(6)  R.  V.  Nunez,  2  Stra.  1043. 

(6)  R.  V.  Bray,  Rep.  t»mp.  Hard.  572. 

(7)  4  East,  572,  supra. 
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wlietTier  lie  lias  or  has  not  repaid  the  money  lent,  does  not  appear  to  make 
any  essential  difference,  so  far  as  his  competency  is  affected ;  for  in  neither 
case  does  he  gain  anything  immediately  by  the  event  of  the  suit:  nor 
could  any  objection  be  made  to  his  competency  on  the  ground  of  an  indi- 
rect interest  in  the  record,  for  the  verdict  in  the  action  for  penalties  conld 
not  be  used  as  evidence  in  a  subsequent  action  for  the  debt.(l) 

In  the  preceding  section  we  have  seen,  that  a  legal  liability  to  be  sued 
in  respect  to  the  matters  in  issue  in  a  particular  action,  in  the  event  of  an 
unfavorable  verdict,  will  in  many  cases  exclude  witnesses  from  giving  evi- 
dence. But  the  bare  possibility  of  an  action  being  brought  against  a  wit- 
ness is  no  objection  to  his  competency.  Thus,  it  has  been  decided,  that  in 
an  action  against  an  administrator,  one  of  the  bond  securities  for  the  de- 
fendant's due  administration  of  the  intestate's  effects  is  a  competent  Avit- 
ness,  on  the  part  of  the  defendant,  to  prove  a  tender;  and  the  court  said 
in  this  case,  that  if  a  creditor  of  the  administrator  had  been  offered  as  a 
witness  (which  was  a  stronger  case),  there  could  have  been  no  objection  to 
his  evidence  being  received.  Mr.  Justice  Buller  added:  "In  order  to 
show  a  witness  interested,  it  is  necessary  to  prove  that  he  must  derive  a 
certain  benefit  from  the  determination  of  the  cause  one  way  or  the  other. 
In  this  case,  supposing  there  was  no  assets,  though  the  defendant  would 
be  answerable  for  the  costs,  he  would  not  be  liable  on  his  bond  to  the  Ec- 
clesiastical Court.  He  is  only  bound  to  distribute  the  intestate's  effects, 
and  it  does  not  appear  in  this  case  how  they  have  been  applied."  Upon 
the  same  principle,  a  witness  is  competent  to  prove  a  codicil,  made  subse- 
quently to  a  second  will,  and  reviving  a  former  will,  though  he  has  acted 
under  the  first  will,  and  might  possibly  be  subjected  to  actions  brought 
against  him  as  executor  de  son  tort,  if  it  should  be  set  aside.(2) 

It  has  been  before  stated,  that  in  actions  by  or  against  executors  or  ad- 
ministrators, a  residuary  legatee,  or  person  entitled  as  next  of  kin  to  a  dis- 
tributive share  of  the  estate,  is  incompetent  to  increase  the  fund  in  which 
he  is  so  interested,  for  he  has  a  direct  and  certain  interest  in  giving  evi- 
dence to  this  effect.  But  the  principle  of  these  cases  does  not  apply  to 
legatees  of  specific  siims  or  chattels,  for  it  is  a  matter  altogether  uncertain, 
whether  they  will  or  will  not  derive  any  benefit  from  a  favorable  termina- 
tion of  the  suit.  Thus,  in  an  action  by  an  executor  to  recover  a  debt  due 
to  the  estate,  it  was  ruled  by  Lord  Tenterden,  that  a  paid  legatee  was  a 
competent  witness  for  the  plaintiff  to  increase  the  estate.(3)     It  was  ob- 


(1)  Abrahama  t.  Bunn,  4  Burr.  2261 ;  Smith  v.  Prager,  7  T.  R.  60.  See  Masters  v.  Drayton,  2 
T.  R.  496.     See  ante,  note  641. 

(2)  Baillie  v.  Wilson,  cit.  4  Bur.  2254.     And  aee  Goodtitle  v.  Wilford,  1  Doug.  140. 

(3)  Clarke  v.  Gannon,  Ry.  &  Mo.  N.  P.  0.  31.  In  Johnson  v.  Baker  (2  Car.  &  P.  201),  an  un- 
paid legatee  was  admitted  in  an  action  against  the  executor,  but  it  appears  that  in  that  case  the 
demand  was  considered  as  one  which  was  not  recoverable  out  of  the  estate.  See  5  B.  &  Ad. 
310,  by  Patteaon,  J. 


SEC.  V,]  What  is  not  such  an  Interest  as  will  Disqualify.  85 

jected  to  his  competency,  that  he  would  be  obliged  to  refund,  in  case  the 
estate  should  prove  deficient,  but  Lord  Tenterden  observed  there  was 
nothing  to  show  that  the  otlier  funds  were  insufficient,  and  although  the 
debt  sought  to  be  recovered  iu  the  action  had  not  been  paid,  it  was  not  to 
be  assumed  that  there  was  not  some  other  estate  sufficient.  In  a  recent 
case,  the  Court  of  King's  Bench  decided,  in  an  action  against  executors 
for  a  debt  of  the  testator,  that  a  person  entitled  to  an  annuity  under  the  will 
was  a  competent  witness  on  the  part  of  the  defendants.(l)  On  the  author- 
ity of  this  decision,  a  rule  nisi  for  a  new  trial  was  obtained  in  the  case  of 
Bloor  v.  Davies,(2)  on  the  ground  that  a  competent  witness  had  been  re- 
jected ;  but  after  full  argument  and  time  for  consideration,  the  Court  of 
Exchequer  discharged  the  rule.  It  was  an  action  of  debt  on  bond  against 
the  devisee  and  heir  of  the  obligor  and  testator :  the  defence  was,  that  the 
testator's  signature  on  the  bond  was  a  forgery :  a  person  entitled  under 
the  testator's  will  to  an  annuity  charged  upon  the  testator's  real  estates, 
was  called  as  a  witness  on  the  part  of  the  defendant,  and,  being  objected 
to  as  a  witness,  was  rejected.  Lord  Abinger,  in  delivering  the  judgment 
of  the  court,  distinguished  the  case  from  Nowell  v.  Davies  :  "  This,"  said 
the  lord  chief  baron,  "  was  the  case  of  an  action  by  a  bond  creditor  of  the 
testator  against  the  devisee  of  the  real  estate,  in  whicli  the  object  of  the 
plaintiff  is  to  have  execution  against  the  real  estate,  out  of  which  an  an- 
nuity is  payable  to  the  witness  under  the  will :  the  witness  was  therefore, 
directly  interested,  for  the  object  of  the  witness's  evidence  was  to  prevent 
the  plaintiff  from  recovering  against  the  very  estate  devised  for  payment 
of  the  annuity." 

Upon  the  same  principle,  on  which  witnesses  are  not  disqualified  in  the 
above-mentioned  cases,  that  is  to  say  because  the  interest  is  altogether  un- 
certain, a  creditor  of  the  estate  is  a  competent  witness  for  an  executor  or 
administrator  to  increase  the  fund.  In  the  case  of  Paull  v.  Brown, (3)  it 
was  ruled,  in  an  action  by  an  executor  to  recover  a  debt  due  to  the  estate, 
that  a  creditor  was  a  competent  witness  for  the  plaintiff;  and  Macdonald, 
C.  B.,  said,  the  creditor  may  give  evidence  for  his  debtor  in  his  lifetime, 
and  is  equally  competent  to  give  evidence  for  his  executor  after  his 
death. 

In  a  subsequent  case,(4)  indeed,  it  was  ruled  by  Lord  Ellenborough, 
that  a  creditor  was  not  competent  for  the  executor,  if  it  appeared  that  the 
estate  was  insolvent,  although  it  was  urged,  that  the  interest  must  neces- 
sarily be  quite  uncertain,  for  an  executor  was  not  bound  to  distribute 
equally,  but  might  give  a  preference  to  any  creditor  whom  he  thought  fit 
to  select.    But  the  opinion  of  Lord  Ellenborough  on  this  point  was  ques- 


(1)  Nowell  V.  Davies,  5  B.  &  Ad.  368. 

(2)  Bloor  V.  Davies,  1  Mees.  &  'WeLsb.  235. 

(3)  6-Esp.34. 

(4)  Craig  v.  Oundell,  1  Campb.  186. 
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tioned  by  Parke,  J.,  in  a  late  case  before  him  at  Nisi  Priiis,(l)  in  whicb  be 
ruled  that  an  unsatisfied  creditor  was  a  competent  witness  for  an  adminis- 
trator upon  a  plea  oiplene  admiriistravii ;  and  the  authority  of  the  case  of 
Paull  V.  Brown  was  fully  upheld  by  the  Court  of  King's  Bench  in  the  case 
of  Nowell  V.  Davies.(2) 

It  will  be  observed,  that  there  is  a  material  difference  between  these 
cases  and  the  class  of  cases  collected  in  the  preceding  section,  which  decide 
that  the  creditor  of  a  bankrupt  or  insolvent  is  incompetent  to  increase  the 
fund  ;  for  in  the  latter  cases  the  assignee  is  under  an  obligation  to  distri- 
bute equally  amongst  all  the  creditors,  to  whom,  therefore,  the  fund  prima 
facie  belongs,  and  whatever  is  either  added  to,  or  taken  from  the  fund, 
must  naturally  be  presumed  to  be  for  the  advantage  or  disadvantage  of  the 
creditors.  But  even  in  these  cases,  if  the  creditor  has  assigned  his  debt, 
though  only  by  parol,  his  competency  will  be  restored,  for  he  is  then  a 
mere  naked  trustee  having  no  beneficial  interest  whatever.(3)  It  may,  in- 
deed, be  laid  down  as  a  general  rule,  that  mere  trustees  and  executors  in 
trust  are  not  rendered  incompetent  by  an  interest,  which  is,  as  far  as  they 
are  concerned,  only  nominal. (4)     If  a  trustee  has  a  beneficial  interest,  or  is 


(1)  Dayies  v.  Davies,  Mo.  A  Ma.  345. 

(2)  By  Lord  Denman,  C.  J.,  5  B.  &  Ad.  3T1.  In  neither  of  the  last  two  eases  does  it  appear 
that  any  evidence  was  given  with  respect  to  the  solvency  or  insolvency  of  the  estate.  It  is 
difficult  to  understand  how  the  solvency  or  insolvency  can  alter  the  question  with  respect  to  the 
competency  of  a  creditor. 

(3)  Heath  v.  Hall,  4  Taunt.  326 ;  Granger  v.  Furlong,  Bl.  R.  1273. 

(4)  See  1  Mod.  E.  107 ;  Goss  v.  Tracy,  1  P.  "Wms.  287  ;  Gilb.  Evid.  123 ;  1  Bl.  R.  366. 

Note  646. — Comstockv.  Hadlyme  Ecclesiastical  Society,  9  Conn.  R.  254;  Scott  v  .Shepherd, 
3  Term.  Rep.  104 ;  Butler  v.  De  Hart,  1  Mart.  Lou.  R.  (N.  S.)  184 ;  Jordan  v.  White.  4  Id.  335 ; 
Martial  v.  Cotterel,  5  Id.  276 ;  "Webb  v.  Alexander,  7  "Wend.  281 ;  Robertson  v.  Nott,  2  Mart.  Lou. 
R.  (N.  S.)  122  ;  Pratt  v.  Flowers,  Id.  333,  334 ;  Duplantier  v.  Randolph,  3  Mart.  Lou.  R.  (1st  series), 
194 ;  Menendez  v.  Syndics  of  Larionda,  Id.  256.  And  see  "Villere  v.  Armstrong,  4  Mart.  Lou.  R. 
(N.  S.)  21. 

One  who  has  sold  goods  as  the  agent  of  another  upon  a  del  credere  commission,  is  not  a  com- 
petent witness  for  the  principal,  in  an  action  in  the  name  of  the  principal,  against  the  purchaser, 
for  the  price,  notwithstanding  the  principal  may  have  released  the  agent  or  factor.  New  York 
Slate  Co.  V.  Osgood,  11  Mass.  R.  60.  But  qiiere.  The  general  rule  of  law  is,  that  a  sale  by  a 
factor  or  agent  creates  a  contract  between  the  owner  and  the  purchaser,  and  this  rule  equally 
holds  in  the  case  of  a  factor  who  acts  under  a  del  credere  commission,  subject  to  the  right  of  the 
owner  to  look  solely  to  the  factor,  if  he  choose.  Scrimshire  v.  Alderton,  Strange,  1182 ;  et  vid. 
Drinkwaterv.  Goodwin,  Cowp.  251,  252;  Livermore  on  Agency,  281,  282,  283;  Leverick  y. 
Meigs,  1  Cowen's  R.  015,  per  "Woodworth,  J.,  pp.  663,  664 ;  and  Grove  v.  Dubois,  1  Term.  R.  115. 
The  owner,  electing  to  be  himself  the  party,  by  suing  the  vendee  in  his  own  name,  affirms 
the  act  of  the  agent,  and  makes  it  his  own,  so  that  the  factor  is  not  interested  as  a  party,  and 
can  have  no  interest,  except  his  liability  to  the  owner  for  the  price,  according  to  the  rules 
governing  commissions  del  credere;  and  no  reason  is  perceived  why  the  principal  may  not  as 
effectually  release  this  liability  as  any  other.     See  Paley's  Principal  and  Agent,  249,  250. 

An  agent  to  sell  goods  is  competent  for  his  principal  in  an  action  for  the  price.  Shepherd  v. 
Palmer,  6  Conn.  R.  95 ;  Depau  v.  Hyams,  2  M'Cord,  146.  And  this,  though  he  is  to  receive  a 
commission,   if  the  commission  do  not  depend  on  the  collection  of  the  money.    Murley  v. 
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exposed  to  any  immediate  liability  in  respect  of  costs,  that  may  be  anotber 
ground  of  objection,  but,  without  such  interest  or  liability,  trustees  and 
executors  are  competent  \vitnes3es.(l)     In  an  action  by  a  bankrupt  against 


Langrick,  1  Carr.  &  Payne,  216  ;  Caune  v.  Sagory,  4  Mart.  Lou.  R.  81.     Or  though  he  have  a 
lien  on  the  property.     Whiting  v.  Bradley,  2  N.  H.  Rep.  79. 

In  an  action  by  a  bank  for  an  overpayment  of  a  check  by  their  teller,  he  is  competent  for  the 
plaintiffs.  O'Brien  v.  Lou.  State  Bank,  5  Mart.  Lou.  R.  (N.  S.)  305.  So  of  a  cashier.  TJ.  S. 
Bank  v.  Johnson  Id.  310. 

The  allegation  was  that  the  plaintiff  had  lent  money  to  his  debtor  by  directing  one  who  owed 
the  plaintiff  to  pay  to  the  debtor.  The  debtor  claimed  that  the  money  paid  was  due  to  him. 
Tet  because  the  payor  of  the  money  acted  as  agent,  he  was  held  competent  as  a  witness  for 
the  plaintiff,  though  on  his  failure,  the  witness  might  be  liable  for  the  costs  of  an  action 
brought  against  him  by  the  defendant  for  the  same  money ;  and  thus  the  balance  of  his  in- 
terest be  in  favor  of  the  party  calling  him.  Martial  v.  Cotterel,  5  Mart.  Lou.  R.  214.  So  in 
trover  for  goods,  the  captain  of  the  plaintiff's  boat,  from  whose  custody  the  goods  were  taken, 
was  holden  competent  as  a  witness  for  the  plaintiff.  Lane  v.  De  Peyster,  1  Mart.  Lou.  R.  (N.  S.) 
3"  2.  One  who,  as  agent  for  another,  has  settled  an  account  and  given  a  note  in  the  other's 
name,  is  competent  against  him  to  prove  that  fact,  as  also  his  agency,  in  a  suit  on  the  note. 
Covington  v.  Bussey,  4  M'Cord,  412. 

The  general  rule  is,  that  an  agent  may  be  a  witness  to  prove  his  agency  as  well  as  his  acts. 
Id.  Thus  an  agent  is  a  witness  to'  prove  that  the  drawee  of  a  bill  drawn  by  the  agent,  agreed 
to,  and  thus  constructively  did  accept  the  bUl ;  in  assumpsit  by  the  payee  against  the  drawee,  the 
agent's  principaL  Lowber  v.  Shaw,  5  Mason,  241.  So  in  a  bill  for  contribution  between  several 
debtors  who  had  paid  a  judgment  confessed  for  them  by  an  attorney,  who,  as  to  some  of  them, 
had  no  authority,  held  that  the  attorney  was  a  competent  witness  for  the  defendants  to  show  his 
want  of  authority.  Cox's  Adm'rs  v.  Hill,  3  Ohio  Rep.  411,  424.  The  plaintiffs  sued  the  defend- 
ant for  not.  accounting  for  goods  sold  by  the  latter  for  the  former  on  commission.  The  defendant's 
agent  who  had  accepted  a  bill  for  the  money  in  question  was  notwithstanding  held  competent 
for  the  plaintiffs ;  for  if  he  paid  the  bUl,  he  would  recover  of  the  defendant ;  *f  he  made  the  de- 
fendant pay,  then  he  paid  nothing.  Martineau  v.  Woodland,  2  Carr.  &  Payne,  65.  A  facton 
though  he  has,  as  a  security  for  advances,  a  general  lien  on  the  goods  and  proceeds  of  the  goods 
of  his  principal,  is  yet  a  good  witness  for  him  in  an  aciion  for  goods  sold  by  the  witness.  Bald- 
win V.  Milderberger,  2  Hall's  Rep.  N.  Y.  S.  P.  116.  Otherwise,  if  he  have  a  specific  lien  on  the 
very  money  in  question.  Id.,  and  md.  Payton  v.  HaUet,  1  Cain.  Rep.  364.  The  attorney  on  re- 
cord being  no  otherwise  interested,  is  in  general  a  competent  witness  for  his  client.  Eeid  v.  Col- 
cock,  1  Nott  &  M'Cord,  592.  But  he  is  excluded  by  statute  in  Louisiana.  English  v.  Latham,  3 
Mart.  Lou.  Rep.  (N.  S.)  88  ;  Caulker  v.  Banks,  Id.  532,  543,  and  the  marg.  note  to  Gould  v.  Brid- 
ges, Id.  692. 

T.  being  the  owner  of  several  French  government  bills,  indorsed  them  in  blank,  and  delivered 
them  to  B.,  to  take  to  France  for  collection.  B.  delivered  them  to  P.,  in  Prance,  to  negotiate  and 
receive  the  amount,  and  to  place  the  proceeds,  when  collected,  to  the  credit  of  T.  and  B.,  who 
were  jointly  interested  in  a  cargo  furnished  by  P.,  and  of  which  B.  had  the  charge.  P.  received 
the  amount  of  the  bills,  but  refused  to  place  it  to  the  credit  of  T.  and  B.,  who  settled  and  paid 
the  full  amount  of  P.'s  claim,  and  T.  then  brought  his  action  against  P.  to  recover  the  amount  of 
the  bills ;  held,  that  B.  was  a  competent  witness  for  T.,  having  no  interest  in  the  bills.  Taber  v. 
Perrott,  9  Craneh,  39. 

The  plamtiff's  agent  had  given  a  receipt  in  full,  in  which  the  plamtiff  offered  him  to  prove 
there  was  a  mistake.  It  was  proved  that  the  witness  was  the  assignee  of  the  plaintiff's  effecis, 
including  the  demand  in  question,  for  the  benefit  of  his,  the  plaintiff's  creditors ;  yet  held  compe- 
tent, as  a  trustee  witliout  interest.     Main  v.  Newson,  Anth.  N.  P.  Gas.  11,  12,  before  Tan  Ness,  J. 

(The  interest  of  an  executor  in  the  event  of  a  suit  to  which  he  is  not  a  party,  does  not  disqual- 
ify liim.     Turner  v.  Reynolds,  23  Penn.  State  R.  199  ;  JJiUer  v.  Thatcher,  9  Texas,  4S2.) 

(1)  Goodtitle  v.  Welford,  1  Doug.  140 ;  Bettison  v.  Bromley,  12  East,  250 ;  by  Mansfield,  C. 
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his  assignee,  the  official  assignee  is  a  competent  witness  to  sustain  the 
bankruptcy,  for  his  allowance  is  tmcertain,  and  depends  upon  the  discre- 
tion of  the  comniissioner.(l) 

In  an  action  on  the  case  by  a  reversioner,  for  an  injury  done  to  his  in- 
heritance by  a  stranger,  the  tenant  in  possession  is  a  competent  witness  to 
prove  the  injury.(2)  In  an  action  between  a  vendor  and  a  purchaser  of 
Jands,  a  former  vendor,  who  has  sold  without  warranty,  is  competent  to 
prove  the  title. (3)  An  executor  is  also  competent  to  prove  the  sanity  of 
the  testator  in  an  action  of  ejectment  concerning  his  real  property .(4)  In 
none  of  these  cases  does  the  witness  gain  or  lose  directly  by  the  event  of 
the  suit,  and  as  the  verdict  could  not  have  been  evidence  for  or  against 
him  in  any  subsequent  action,  he  was  not  incompetent  upon  this  ground 
even  before  the  latter  species  of  disability  was  removed  by  the  late  statute. 
Upon  similar  grounds  it  has  been  decided,  in  an  action  for  mismanage- 
ment of  a  farm,  that  the  sub-lessee  of  the  defendant  is  competent  to  prove 
its  proper  cultivation. (5)  In  an  action  for  a  trespass  on  the  plaintiff's  close, 
a  lessor  of  the  plaintiff  is  a  competent  witness  to  prove  the  defendant  in 
pos.<5ession  of  the  close  under  him.(6)  And  where,  in  an  action  of  trespass, 
the  defendant  pleaded  liberum  tenemenium  in  a  third  person,  and  justified 
under  him,  and  it  appeared  at  the  trial  that  the  plaintiff  also  claimed  under 
a  conveyance  from  the  same  person,  who  ha  1  subsequently  conveyed  the 
land  without  warranty  to  the  defendant,  and  after  that  had  taken  a  mort- 
gage of  the  lands  from  the  defendant,  it  was  decided,  that  such  person  was 
a  competent  witness  for  the  defendant,  for  he  had  no  legal  interest  in  the 


J.,  4  Taunt.  328  ;  Phipps  v.  Pitcher,  6  Taunt.  220.     See  1  Ball  and  Beatty's  R.  100,  414,  and 
cases  there  cited  as  to  tlie  rule  in  equity. 

Note  641. — An  agent  giving  his  receipt  as  on  payment  of  the  money  of  his  principal,  was  said 
not  to  be  competent  to  prove  it  not  paid,  in  an  action  by  his  principal  against  the  debtor  for  the 
money  receipted ;  for  he  is  liable  to  the  plaintiff  if  he  fail ;  a  recovery  against  the  debtor  would 
bar  such  liability ;  and  if  the  plaintiff  should  recover,  the  agent  would  not  be  liable  to  the  debtor 
without  his  showing  not  only  the  payment,  hut  a  breach  of  trust.  Puller  v.  Wheelock,  10  Pick. 
135.  A  trustee,  though  without  any  interest,  is  not  receivable  for  the  treasurer  who  is  autho- 
rized, by  act  of  Parliament,  to  sue  in  his  own  name  for  the  benefit  of  the  trustee ;  for  the  latter  is 
the  real,  though  not  the  nominal  party.  "Whitmore  v.  Wilks,  1  Mood.  &  MaUc.  214,  220,  221. 
On  a  bill  filed  by  A.'s  former  ward  against  B.,  as  an  intruder,  to  compel  him  to  account  to  the 
ward  for  rent.s,  Ac,  of  her  estate,  received  by  B.  during  the  ward's  minority ;  held  that  A.,  her 
former  guardian,  was  not  a  competent  witness  to  prove  an  agreement  between  him  and  B., 
that  the  latter  was  not  to  possess  the  estate,  and  account  to  the  ward,  on  her  coming  of  age;  for 
it  was  A.'s  duty  to  have  collected  the  rents  of  B.,  and  accounted  for  them.  Owens  v.  Collinsoni 
3  Gill  &,  John.  25.    (See  Philadelphia  Ins.  Co.  v.  Washington  Ins.  Co.,  23  Penn.  State  R.  250.) 

(1)  Giles  V.  Smith,  1  Mood.  &  Eob.  443. 

(2)  Doddington  v.  Hudson,  1  Bing.  261;  S.  P.,  Adeane  v.  Mortlock,  Bing.  236;  Read  v. 
Thoyts,  9  C.  &  P.  515. 

(3)  Bushy  V.  Greenslade,  1  Stra.  445. 

(4)  Doe  V.  Teague,  5  B.  &  0.  335. 

(5)  Wishaw  v.  Barnes,  1  Canipb.  N.  P.  C.  341. 

(6)  Recs  V.  Walters,  3  Mees.  &.  Welsh.  527. 
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event ;  the  objection,  as  to  his  coming  to  impeach  a  former  conveyance  to 
the  plaintiff,  would  not  affect  his  competency  but  only  his  credit.(l) 

In  ejectment  by  a  party  claiming  under  a  devise  as  tenant  in  common, 
a  person  claiming  another  undivided  interest  as  tenant  in  common  in  the 
same  estate,  under  the  same  will,  is  a  competent  -witness  for  the  lessor  of 
the  plaintiff  ;(2)  he  takes  under  the  will  a  separate  interest,  which  cannot 
be  affected  by  the  event  of  the  verdict. 

In  an  action  on  a  policy  of  insurance  on  goods,  where  the  only  question 
was  concerning  the  original  destination  of  the  ship,  the  captain  has  been 
considered  competent  to  give  evidence  for  the  plaintiff  respecting  that  fact, 
though  he  was  a  part  owner  of  the  ship,  and,  as  such,  liable  to  the  owners 
of  the  goods,  in  case  the  ship  had  unnecessarily  deviated  from  the  voyage ; 
but  if  the  question  had  turned  on  a  deviation,  he  could  not  have  been 
examined.(3) 

In  an  action  of  assumpsit  for  fiineral  expenses,  against  a  person  (not  be- 
ing executor  or  administrator  of  the  deceased),  the  residuary  legatee  is  not 
incompetent  to  give  evidence  for  the  plaintiff.(4)  The  objection  was,  that 
he  had  an  interest  in  relieving  the  residue  by  charging  the  defendant ;  the 
answer  to  which  is,  that,  on  whichever  side  the  verdict  may  be,  the  estate 
must  pay  the  reasonable  expenses  of  the  funeral. 

In  an  action  of  trover  by  assignees  of  a  bankrupt,  for  goods  in  the  pos- 
session of  the  defendant,  who  had  obtained  them  under  a  sale  from  the 
bankrupt  (the  validity  of  which  transaction  the  plaintiffs  disputed),  a 
third  person  was  held  competent  for  the  defendant,  to  prove  that  the  goods 
belonged  neither  to  the  plaintiffs  nor  to  the  defendant,  but  to  himself.(5) 
It  has  also  been  held,  that  in  an  action  on  a  contract,,  in  order  to  recover 
damages  for  the  loss  of  some  copies  of  a  work,  which  loss  was  alleged  to 
have  been  occasioned  through  a  breach  of  the  defendant's  contract  to  in- 
sure them  from  fire,  a  witness  who  had  purchased  a  number  of  the  copies 
from  the  plaintiff,  but  was  not  privy  to  the  contract  with  the  defendant, 
was  competent  on  the  part  of  the  plaintiff  to  prove  the  contract.(6)  In  an 
action  for  infringing  a  patent,  a  purchaser  of  a  license,  to  use  the  patent 
is  a  competent  witness  for  the  plaintiff. (7)     And  in  an  action  for  falsely 


(1)  Simpson  v.  Pickering,  5  Tyrw.  143. 

(2)  Doe  d.  "Wildgoose  v.  Pearoe,  5  Mees.  k  W.  506. 

(3)  De  Symonds  v.  De  la  Cour,  2  N.  R.  374. 

(4)  Green  v.  Salmon,  8  Ad.  &  Ell.  348. 

(5)  Ward  v.  'Wilkinson,  4  B.  &  C.  410.  And  see  Nix  v.  Cutting,  and  Larbalestier  v.  Clark 
swpra.  The  same  doctrine  was  applied  in  ejectment  for  tithes.  Doe  d.  Bath  v.  Clark,  3  Bing. 
N.  C.  429. 

(6)  Mawman  v.  Gillett,  2  Taunt.  325,  n.  This  case  has  been  sometimes  cited  as  deciding  that 
a  dormant  partner  of  the  plaintiff  may  be  a  witness  for  him  against  the  defendant,  where  there 
has  been  no  privity  of  communication  relative  to  the  contract  on  his  part,  and  the  language  of 
Mansfield,  C.  J.,  appears  to  warrant  the  inference ;  but  it  would  seem  that  this  proposition 
cannot  be  supported.     See  Skinner  v.  Stocks,  4  B.  &  A.  437. 

(7)  Derosne  v.  Fairlie,  1  Mood.  &  Rob.  457. 
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representing  the  circumstances  of  a  person  wbo  was  insolvent,  tTiat  person 
is  competent  on  tlie  plaintiff's  part  to  prove  his  insolvencj.(l) ' 

A  witness  will  not  be  disqualified,  because  through  a  mistaken  view  he 
may  believe  himself  to  have  an  interest  which  he  does  not  posses^.  It  is 
true,  if  a  witness  believes  himself  to  be  interested,  the  impression  on  his 
mind,  and  his  bias  in  favor  of  the  party  calling  him,  may  be  as  strong  as 
if  he  were  legally  incompetent.  But  the  difference  is,  that  in  the  one 
case  the  inquiry  is  more  simple  and  more  easily  defined  ;  in  the  other  it 
would  be  complicated,  vague  and  uncertain.  For  the  purpose  of  deter- 
mining whether  a  witness  was  incompetent,  on  the  ground  of  believing 
himself  to  be  interested,  it  might  be  necessary  to  examine  him  on  a  great 
variety  of  points,  which  after  all  would  be  more  proper  for  the  considera- 
tion of  a  jury  ;  as  for  example,  on  the  nature  of  the  benefit  he  expects,  tiie 
reasons  for  his  expecting  it,  or  the  impression  which  such  an  expectation 
might  have  produced  on  his  mind.  Such'  an  inquiry  would  in  all  cases  be 
extremely  indefinite,  and  would  lead  to  great  inconvenience.  The  course 
therefore  uniformly  taken,  is  to  inquire,  not  into  the  state  of  the  witness's 
belief  on  the  subject,  but  to  ascertain  whether  or  not,  as  a  matter  of  fact, 
he  has  any  existing  legal  interest  in  thfe  event  of  the  suit.(2) 

It  has  been  held,  that  a  witness  who  believes  himself  under  an  obliga- 
tion of  honor  to  indemnify  the  bail  in  an  action,  is  not  incompetent,  unless 
he  has  in  fact  entered  into  an  engagement  to  that  effect.(3)  Such  an  obli- 
gation is  in  general  of  a  nature  so  uncertain  and  variable,  that  it  cannot 
safely  be  recognized  in  courts  of  justice  as  a  motive  of  conduct.  Besides, 
where  the  sense  of  honor  is  so  strong  and  binding  as  to  influence  a  witness 
against  his  interest, it  must  be  unnecessary  to  reject  the  witness;  as  the 
same  principle  which  would  induce  him  to  pay  the  costs,  would  oblige  him 
in  giving  his  evidence,  to  speak  only  the  truth ;  and,  in  cases  where  the 
sense  of  honor  is  less  firm  and  imperative,  the  ground  of  the  objection  fails, 
since  the  witness  is  not  bound  in  point  of  law,  and  does  not  feel  himself 
absolutely  bound  in  point  of  morals.     But,  independently  of  this  reason- 


(1)  Smith  V.  Harris,  2  Stark.  P.  0.  47. 

(2)  Note  648. — There  are  certainly  respectable  authorities  in  this  country  that  a  witness 
believing  himself  interested,  is  to  be  rejected  as  incompetent,  thougli  in  truth  he  is  not  interested 
in  a  legal  or  technical  sense,  so  as  to  exclude  him  from  testifying.  Richardson's  Ex'r  v.  Hunt, 
2  Munf.  148 ;  Skillinger  v.  Bolt,  1  Conn.  R.  147  ;  Plumb  v.  Whiting,  5  Mass.  R.  618 ;  Trustees 
of  lansingburgh  v.  Willard,  8  Joha  R.  428  ;  M'Veaugh  v.  Goods,  1  Dall.  62,  oitedand  approved, 
2  Dall.  50 ;  Freeman  v.  Luckett,  2  J.  J.  Marsh,  390.  But  the  decided  vi'eight  of  authority  seems 
now  to  be  the  other  way,  and  in  accordance  with  the  doctrine  of  the  text.  Fernsler  v.  Carliu,  3 
Serg.  &  Rawle,  130 ;  Rogers  v.  Burton,  Peck,  108 ;  Long  v.  BaiUe,  4  Serg.  &  Rawle,  222  ; 
State  V.  Clark,  2  Tyl.  373  ;  Stimmel  v.  Underwood,  3  Gill  &  John.  R.  282:  Havis  v.  Barclay,  1 
Harp.  R.  63,  and  the  oases  cited  in  tlie  two  next  notes  ;  (Carrington  v.  Holsbird,  17  Conn.  530.) 

But  a  witness  who  is  really  interested  shall  not  be  received  because  he  believes  he  is  not  so. 
Doe  ex  dem.  Scales  v.  Bragg,  Ry.  &  Mood.  N.  P.  Cas.  388. 

(3)  Pederson  v.  Stoffles,  1  Camp.  145,  S.  P.  said  to  have  been  ruled  contra,  in  an  old  case,  by 
Parker,  C.  J.     See  Fotheringham  v.  Greenwood,  1  Str.  129. 
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ing,  anotter  more  general  answer  is,  ttat  the  ends  of  justice  are  most  ef- 
fectuallj  attained  by  a  full  and  complete  investigation  of  the  subject  in 
dispute ;  and,  unless  the  objection  to  the  witness  is  founded  on  a  strictly- 
legal  interest,  he  will  be  admitted  to  give  evidence.  In  the  case  supposed, 
of  a  witness  who  says  he  thinks  himself  bound  in  honor  to  pay  the  costs, 
it  might  be  injurious  to  the  party  who  calls  him  to  be  deprived  of  his  tes- 
timony on  acccount  of  such  a  fancied  obligation  ;  more  especially  as  it  is 
an  obligation  which  may  easily  be  pretended  by  the  witness,  but  which  it 
is  scarcely  possible  for  the  court  j  ustly  to  appreciate,  and  which,  from  the 
nature  of  the  case,  the  party  cannot  release  or  enforce  against  the  witness ; 
on  the  other  hand,  his  testimony  may  not  deserve  all  the  credit  due  to  a 
witness  free  from  bias,  and  it  ought  therefore  to  be  strictly  examined  and 
sifted.  The  witness,  then,  is  to  be  heard,  but  his  evidence  is  open  to  ob- 
servation.(l) 

Cases  not  unfreqnently  arise,  in  which  a  witness,  who  has  an  interest 
inclining  him  to  one  of  the  parties  to  a  suit,  has  also  an  interest  inclining 
him  to  the  opposite  party.  These  cases  have  been  adverted  to  in  a  for- 
mer section,  where  it  has  been  shown,  that  if  the  interest  on  one  side  be 
greater  than  that  on  the  other,  the  party  will  be  an  incompetent  witness  on 
that  side  on  which  his  interest  preponderates;  but  where  the  liability  or 
interest,  on  the  side  on  which  he  is  called,  is  counterbalanced  or  out- 
Xfeighed  by  an  equal  or  greater  liability  or  interest  on  the  other  side,  he 
will  be  competent.(2) 


(1)  There  are  several  dicta  in  support  of  the  position  that  a  witness  is  not  competent,  if  he  believes 
himself  interested,  whether  he  is  or  is  not  interested  in  strictness  of  law.  By  Pratt,  Ch.  J.,  in 
i"otheringham  v.  Greenwood,  1  Str.  129,  cited  and  approved  by  Lord  Loughborough,  C.  J., 
and  by  Gould,  J.,  in  Trelawney  v.  Thomas,  1  H.  Bl.  307,  S.  P.,  by  Perryn,  B.,  in  Newland'a 
Case,  1  Leach  Or.  C.  353.  And  see  a  case  tried  before  Lord  Mansfield,  cited  by  counsel  in 
Hudd's  Case,  Leach  Cr.  C.  154.  See  also  the  case  of  The  Amitie,  ViEeneuve,  5  Eobinson  Adm. 
B.  344,  n ;  and  the  case  of  The  Galen,  Dodson  Adm.  R.  20. 

Note,  649. — The  authorities  in  this  country  are  quite  uniform  that  an  honorary  obligation  shall 
not  constitute  a  disqualifying  interest  in  the  witness.  Wells  v.  Lane,  8  John.  R.  462  ;  Gilpin  v. 
Vincent,  9  John.  R.  219 ;  Moore  v.  Hitchcock,  4  Wend.  292  ;  Union  Bank  v.  Knapp,  8  Pick.  E. 
96 ;  Smith  v.  Downs,  6  Conn.  R.  365 ;  Stimmel  v.  Underwood,  3  GiU  &  John.  282  ;  Carman  v. 
Foster,  Ashm.  133. 

The  reason  given  in  the  text,  however,  that  the  same  principle  of  honor  which  binds  the  party  to 
his  obligation,  would  lead  him  to  speak  the  truth,  seems  to  confound  the  principle  of  honor  with 
that  of  moral  oUigation  merely.  See  the  note  to  Solarte  v.  MelvUle,  1  Mann.  &  Ryl.  202.  The 
true  reason,  therefore,  would  seem  to  be  the  one  last  assigned. 

(2)  IS^OTE  650. — That  the  witness  is  not  incompetent  where  his  interest  is  equal  between  the 
parties,  see  notes  626,  642.  Harwood  v.  Murphy,  9  Halst.  215;  "Wright  v.  Nichols,  1  Bibb, 
298;  Reed  V.  MoGrew,  1  "Wright,  105;  Potter  v.  Burd,  4  "Watts,  15,  20;  Benedict  v.  Hecox, 
18  "Wend.  490,  503 ;  Fancourt  v.  Bull,  1  Bing.  N.  C.  681 ;  "Woods  v.  Skinner,  6  Paige's  R.  76. 
Other  cases  of  balanced  interest  are  the  following:  In  ejectment  between  two  claimants  by  deed 
with  general  warranty  from  A.,  his  widow  was  held  competent  for  either.  Brindle  v.  Mcllvaine, 
10  Serg.  &  Rawle,  282.  In  trover  by  the  assignees  of  the  witness,  in  trust  to  pay  his  debts,  and  re- 
turn the  surplus,  against  his  creditor  who  claims  to  hold  the  goods  in  virtue  of  a  lien  for  his 
debt,  the  witness  is  competent  for  either  party.    Jacoby  v.  Laussatt,  6  Serg.  &  Rawle,  300. 
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How  far  the  doctrine  that  a  complete  remedy  ever  shall  work  a  balance  will  be  carried,  ia  doubt- 
ful. It  is  of  modern  origin,  and  has  been  denied  by  the  older  oases.  See  per  Mill,  J.,  in  Shelby 
Y.  Smith's  Heirs,  2  A.  E.  Marsh.  507.  But  see  several  cases,  infra,  in  this  note.  Thus  the 
witness  received  payment  for  land  from  the  defendant  In  ejectment,  by  a  note  indorsed  by 
A.,  under  an  agreement,  that  if  the  defendant  failed  in  his  defence,  the  witness  should  refund, 
and  look  to  A.  for  the  money ;  though  the  latter  was  perfectly  able  to  pay,  yet  the  witness  was 
held  incompetent  for  the  defendant.  Owen  v.  Maun,  2  Day,  399.  The  reasoning  of  the  court 
(pp.  403  to  405),  is  certainly  very  strong,  on  authority,  against  the  whole  doctrine.  Though  the 
witness's  interest  be  balanced  as  to  the  principal  sum  in  question,  yet  if  he  be  liable  to  the  party 
offering  him,  for  costs,  and  not  to  the  other,  this  destroys  the  balance,  and  renders  him  incom- 
petent. Beach  v.  Swift,  2  Conn.  R.  269,  275 ;  Bill  v.  Porter,  9  Id.  23,  29;  Barnwell  v.  Mitchell, 
3  Id.  101,  105,  106;  Seymour  v.  Harvey,  11  Id.  275.  In  assumpsit  against  a  ship  owner,  for 
money  advanced  to  the  master,  for  which  he  had  drawn  his  bill  on  the  defendant,  the  master 
was  held  competent  for  the  latter,  as  being  indifferently  liable  to  either  party.  Descadillas  v. 
Harris,  8  Greenl.  298.  In  assumpsit  by  A.  against  C,  for  goods  delivered  to  B.  on  C.'s  order,  B. 
ia  a  competent  witness  for  the  plaintiff.  Cochran  v.  Dawson,  1  Miles,  276,  278.  The  defendant, 
as  bailiff  of  C,  distrained  and  sold  his  tenant  Brooks's  goods,  and  paid  the  avails  to  C.  Then  the 
plaintifiF  sued  the  bailiff  for  the  money,  because.  Brooks  had.  prior  to  the  distress,  mortgaged  the 
same  goods  to  the  plaintiff.  Held,  that  Brooks  was  a  competent  witness  for  the  plaintiff,  as  being 
indifferently  liable  to  him  for  his  mortgage  debt,  or  to  the  landlord  for  the  rent,  according  to  the 
event  of  the  contest.  O'Parrell  v.  Nance,  2  Hill,  484.  In  one  case  the  action  being  against  one 
of  two  makers  of  a  note,  the  surety,  the  other  maker,  his  principal,  was  held  to  be  a  competent 
witness  for  the  defendant,  the  court  saying  his  interest  was  balanced.  Freeman's  Bank  v.  Rol- 
lins, 1  Shepl.  202,  205.  But  quere,  for  he  would  be  liable  to  the  surety  for  coats.  In  Ferryman 
v.  Steggall  (5  Carr.  &  Payne.  197),  the  method  directed  by  Gaselee,  J.,  was  for  the  surety  to  re- 
lease the  principal  from  the  costs  only.  One  who  sella  goods  with  warranty  to  both  parties ;  he 
is  a  competent  witness  for  either.  Jonea  v.  Park,  1  Stew.  R.  419.  And  so  of  a  mortgage  of  the 
goods  forfeited  to  one  party,  and  a  sale  to  the  other ;  for  if  the  vendee  recover,  the  witness  will 
be  liable  to  the  mortgagee  for  the  value.  Butler  v.  Tufts,  1  Shepl.  302.  Although,  in  an  action 
against  one  of  two  alleged  joint  debtors,  the  one  not  sued  is  incompetent  for  the  plaintiff,  as  a 
witness  to  charge  the  defendant,  yet  where  the  latter  has  agreed  with  the  witness  to  pay  the 
whole  debt,  this  creates  a  balance,  in  respect  to  the  witness's  remedy  over.  Nelson,  J.,  in  Gregory 
V.  Dodge,  14  Wend.  602,  et  seq.,  aa  explained  by  him  in  Lake  v.  Auborn,  17  Wend.  19.  Pre- 
ponderance of  difficulty  is  not  received  to  determine  the  balance  eitlier  in  England  or  in  this 
country.  Id.  p.  605  ;  S.  C,  4  Paige,  557.  In  this  last,  the  case,  as  considered,  was,  that  two 
persons  only  filed  a  bill  to  account,  the  defendant  insisting  that  A.  was  the  complainant's  part- 
ner, and  introducing  a  set-off  against  all  three.  Held,  that  A.'s  interest  stood  equal  between  the 
parties ;  and  so  he  was  a  competent  witness  for  the  defendants.  In  replevin,  the  plaintiff  claimed 
by  sale  from  "W.,  who  swore  that  he  had  bought  the  goods  of  the  defendant,  but  had  not  paid  for 
them.  "W".  was  received  as  a  witness  for  the  plaintiff,  and  Weston,  J.,  who  delivered  the  opinion 
of  the  court,  aaid  he  waa  competent  for  either  party,  being  liable  to  the  plaintiff  on  his  warranty, 
or  to  the  defendant  for  the  price,  accordingly  as  the  plaintiff  or  defendant  should  fail  in  the  suit. 
Eldridge  v.  Wadleigh,  3  Pairf  371.  We  have  seen  that  one  who  sells  with  warranty  to  each 
party,  is  indifferent  between  them ;  and  it  was  held  that  the  equipoise  ia  not  destroyed  by  the 
circumstance  that  the  witness  has  specially  indemnified  one  of  the  parties,  by  giving  security. 
He  is  still  a  competent  witness  for  that  party.  Jones  v.  Park,  1  Stew.  R.  419.  In  a  suit  against 
sureties,  the  principal  was  offered  as  a  witness  for  them  ;  and  Gaselee,  J.,  directed  him  to  be  re- 
leased from  the  costs  only,  and  llicn  held  him  to  be  competent.  Perrymau  v.  Steggall,  5  Carr.  & 
Payne,  197.  In  detinue  for  slaves,  by  the  mortgagee  against  the  vendee  of  the  mortgagor,  the 
latter  was  held  a^ompetent  witness  for  the  plaintiff     Miller  v.  Dillon,  2  Monroe,  73. 

We  adverted  above  to  the  question,  whether  a  remedy  over,  though  clear,  and  against  one 
perfectly  solvent  for  what  the  witness  is  to  lose  by  a  dolcrmination  against  the  party  calling  him, 
would  create  such  an  equality  of  interest  as  to  save  or  restore  his  competency.  On  this,  we  have 
already  seen,  the  cases  are  conflicting.  Walworth,  Oh.,  expressed  a  doubt  of  this  in  Brown  v. 
lynch,  1  Paige,  147,  167.  See  Gregory  v.  Dodge,  14  Wend.  593,  as  explained  by  Nelson,  C.  J., 
17  Wend.  19 ;  Lake  v.  Auborn,  17  Wend.  18.     And  see  Shelby  v.  Smith's  Heirs,  2  A.  K.  Marsh. 
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Ttus,  in  an  action  of  assumpsit  for  money  paid  to  the  nse  of  the  de- 
fendants, who  were  shipowners,  Lord  Kenyon  admitted  the  captain  as  a 
witness  for  the  plaintiff,  to  prove  that  he  had  received  the  money  for  the 
defendants'  use ;  for  he  stood  indifferent  between  the  parties,  and,  ^^  hich- 
ever  wa^'^  the  verdict  might  go,  he  was  equally  answerable.(l)  So,  in  an 
action  of  covenant  for  rent,  where  the  point  in  issue  was,  whether  A.  B., 
whose  title  both  the  plaintiff  and  the  defendant  admitted,  had  demised  the 
premises  first  to  the  plaintiff  or  to  another  person,  A.  B.  was  considered  a 
competent  witness  for  the  defendant  to  prove  the  fact,  the  court  saying 
that  it  was  a  matter  of  indifference  to  the  witness,  whether  he  had  one 
person  or  the  other  for  his  tenant,  and  though  he  might  feel  inclined  to 
prefer  one  tenant  to  another,  this  objection  would  go  to  his  credit  only, 
and  not  to  his  competency,  because  the  verdict  could  not  be  given  in  evi- 
dence in  any  action  to  be  brought  by  or  against  him.(2) 

Several  cases,  relative  to  the  competency  of  witnesses  equally  interested 
on  either  side,  have  arisen  with  regard  to  co-contractors  and  partners.  In 
an  action  on  a  bond  against  one  of  several  obligors,  another  of  the  obligors 
is  competent  for  the  plaintiff  to  prove  the  execution  of  the  bond.(3)  And 
in  an  action  on  a  promissory  note  against  one  of  several  joint  makers,  a 
maker  of  the  note  who  is  not  sued  is  competent  to  prove  the  defendant's 
signature.(4)  In  these  cases  it  has  been  said,  if  the  plaintiff  recover,  the 
witness  will  be  liable  to  the  defendant  for  contribution ;  if  the  plaintiff 
fail,  he  may  resort  to  the  witiness  for  the  whole,  and  in  that  case  the  wit- 
ness will  be  entitled  to  contribution  for  the  defendant ;  so  that  in  either 
point  of  view  the  witness  stands  indifferent  between  the  parties.     So  also 


504,  507  ;  'Whitehouse  t.  Atkinson,  3  Carr.  &  Payne,  344.  The  question  is  very  folly  examined 
in  Owen  v.  Mann  {supra).  And  see  Saffold,  J.,  in  Kennon  v.  M'Rea,  2  Porter,  393,  394 ;  also 
Kendall  v.  Meld,  2  Shepl.  30,  32;  Sehillinger  v.  M'Cann,  6  Greenl.  364;  and  Allen  v.  Hawks, 
13  Pick.  19,  85.  There  seems  to  be  little  or  no  difference  in  the  cases  that  funds  in  hand,  of  the 
witness,  or  a  deposit  of  a  sum  of  money  with  him  equal  to  his  liability,  will  restore  his  compe- 
tency. And  in  a  late  case  in  the  Court  of  Errors,  New  York,  it  was  held  that  where  one  of  seve- 
ral sureties  pays  the  whole,  and  sues  the  principal,  the  other  surety  is  a  competent  witness  for 
the  plaintiff;  for,  if  he  fad,  and  the  witness  be  made  liable  for  part,  he  stUl  has  a  remedy  over 
against  the  principal.  Benedict  v.  Hecox,  18  Wend.  490,  503,  reasoning  of  Paige,  Senator,  on 
which  the  case  turned. 

It  will  have  been  observed  by  the  learned  reader,  that  the  principle  of  this  last  case,  if  carried 
out  to  its  full  extent,  will  subvert  those  cases  which  hold  that  a  surety,  not  sued,  is  incompetent 
as  a  witness  for  his  principal.    See  Leeds  v.  Leeds,  12  Conn.  R.  176. 

The  same  principle  will  also  subvert  the  rule  excluding  special  bail  and  other  judicial  sure- 
ties ;  for,  in  all,  there  is  a  remedy  over.  So  of  many  other  cases,  as  parties  to  bills  and  notes, 
joint  debtors  not  sued,  &c.,  &c. 

The  principle  will  also  very  much  enlarge  the  means  of  restoring  competency  by  counter 
security,  &c. 

(1)  Evans  v.  Williams,  7  T.  R.  481,  n.  c;  Bocherv.  Busher,  1  Stark.  N.  P.  C.  27. 

(2)  Bell  V.  Harwood,  3  T.  R.  308. 

(3)  Luckett  V.  Graham,  1  Stra.  35. 

(4)  York  V.  Blott,  5  M.  &  S.  71;  Page  v.  Thomas,  6  Mees.  &  Wels.  733. 
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in  assumpsit  for  goods  sold  and  delivered,  a  -witness,  who  admitted  him- 
self to  be  a  partner  of  the  defendant,  was  considered  competent  on  the 
part  of  the  plaintiff  to  fix  the  defendant's  liability .(1)  And  in  an  action 
charging  the  defendant  as  a  partner  in  a  trading  company,  a  witness, 
proved  to  be  himself  a  shareholder,  was  held  competent  on  the  part  of  the 
plaintiff  to  prove  that  the  defendant  was  a  partner.(2)  Upon  the  same 
principle,  in  an  action  of  contract  in  which  the  defendant  pleads  the  non- 
joinder of  a  partner  or  co-contractor  in  abatement,  the  alleged  joint  con- 
tractor is  a  competent  witness  for  the  plaintiff  to  negative  the  p]ea;(3)  for 
it  is  indifferent  to  the  witness  which  way  the  verdict  goes.  Indeed,  if  he 
be  in  fact  a  partner,  the  verdict  in  favor  of  the  plaintiff  would  rather  be 
prejudicial  to  him,  for  he  would  then  be  liable  to  contribution,  increased 
by  the  amount  of  the  costs.  In  the  one  way,  therefore,  the  verdict  would 
be  indifferent,  in  the  other  prejudicial.(4) 

From  the  case  of  Eidley  v.  Taylor,(5)  it  appears  to  have  been  considered 
by  the  Court  of  King's  Bench,  that  in  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill  drawn  in  the  name  of  a  firm,  a  member  of  the  firm  was 
a  competent  witness  for  the  defendant,  to  prove  that  the  bill  had  been 
drawn  by  one  of  the  partners  in  fraud  of  the  rest,  and  indorsed  by  him  to 
the  plaintiff  for  a  separate  debt. 

In  actions  on  negotiable  securities  many  instances  arise  in  which  parties 
to  the  instrument  are  competent  witnesses,  by  reason  of  an  equal  liability 
on  either  side.(6)  It  has  already  been  mentioned,  that  in  an  action 
against  one  of  several  makers  of  a  note,  a  joint  maker  not  sued  is  a  com- 
petent witness  for  the  plaintiff.  And  in  an  action  against  the  acceptor  of  a 
bill,  the  drawer  is  a  competent  witness  for  either  party. (7)  Thus,  he  has 
been  admitted  for  the  plaintiff,  to  prove  the  defendant's  handwriting  to  the 
bill;(8)  and  he  has  also  been  admitted  for  the  defendant,  to  prove  pay- 
ment of  the  bill,(9)  and  also  to  impeach  the  plaintiff's  right  to  recover,  on 
the  ground  of  an  usurious  consideration.(lO) 


(1)  Blaokettv.  Weir,  5  B.  &  0.  385. 

(2)  Hall  V.  Curzon,  9  B.  &  C.  646. 

(3)  Hudson  v.  Robinaon,  4  M.  &  S.  476 ;  Cosham  y.  Goldnay,  2  Stark.  N.  P.  C.  414 ;  Fowler  v. 
Round,  5  Mess.  &  Wels.  478,  ante,  note  631. 

(4)  By  Lord  EUenborough,  4  M.  &  S.  479.  It  has  been  before  shown,  that  on  account  of  aie 
superior  liability  for  costs,  the  witness  has  been  thought  incompetent  for  the  defendant. 

(6)  13  East,  175. 

(6)  Note  651. — Numerous  cases,  respecting  the  competency  of  accommodation  and  other  par- 
ties to  promissory  notes  and  bills,  were  cited  in  note  60,  ante,  and  in  note  642,  ante.  (One  of  the 
makers  of  a  joint  and  several  promissory  note  is  not  competent  tor  another,  his  co-defendant. 
Newell  V.  Salmons,  22  Barb.  647.) 

(7)  Dickinson  v.  Prentice,  4  Esp.  N.  P.  C.  32. 

(8)  Ibid, 

(9)  Humphrey  v.  Moxon,  Peake  N.  P.  0.  52.  See  Pool  v.  Bousfield,  1  Campb.  55 ;  Le  Sage 
V.  Jolmson,  Forrest,  23. 

(10)  Rich  V.  Topping,  Peake  N.  P.  C.  224;  Beard  v.  Aokerman,  5  Esp.  119. 


SEC.  IV.]  What  is  not  suck  an  Interest  as  will  Disqualify  95 

In  an  action  on  a  promissory  note  or  bill  by  an  indorsee,  the  indorser  is 
in  general  a  competent  witness,  either  for  the  plaintiff  or  the  defendant, 
he  may  be  called  by  the  plaintiff  to  prove  his  own  indorsement,(l)  and 
by  the  defendant  to  prove  that  the  bill  has  been  paid,(2)  or  that  it  is  void 
on  the  ground  of  not  being  properly  stamped,  having  been  actually  made 
in  London,  though  dated  in  a  foreign  country.(3)  In  these  cases  there  is 
no  interest  to  disqualify  the  witness  from  giving  evidence  for  the  plaintiff; 
for  although  the  circumstance  of  the  plaintiff  succeeding  in  the  action  may 
prevent  him  from  suing  the  witness,  it  is  not  certain  that  it  will  have  this 
effect ;  and  whatever  part  of  the  bill  or  note  the  indorser  is  compelled  to 
pay,  he  may  recover  again  from  the  drawer  or  acceptor  :  the  witness  is 
also  competent  for  the  defendant,  for  if  the  plaintiff  fail  he  is  not  prevented 
from  suing  the  witness.(-i) 

In  an  action  by  an  indorsee  against  an  acceptor,  issue  being  joined  on  a 
plea  of  payment,  a  prior  indorsee,  who  has  received  money  from  the  de- 
fendant to  pay  to  the  plaintiff  the  amount  of  the  bill,  is  a  competent  wit- 
ness for  the  defendant.(5) 

Lf  a  bill  has  been  drawn  for  the  accommodation  of  the  indorser,  he  is  a 
competent  witness  for  the  plaintiff,  to  prove  that  the  latter  gave  him  value 
for  ihe  bill  -,(6)  for  the  reason  upon  which  an  accommodation  drawer  or 
indorser  has  been  held  incompetent  for  the  defendant,  namely,  on  the 
ground  of  a  liability  to  costs,  does  not  apply,  when  the  witness  is  called 
on  the  part  of  the  plaintiff.  And  in  a  very  recent  case,  where  a  bill  had 
been  accepted  for  the  accommodation  of  the  drawer,  who  had  misapplied 
the  bill,  and  the  acceptor  brought  trover  to  recover  it  from  a  third  party, 
it  was  decided  by  the  Court  of  Common  Pleas,  that  the  drawer  was  a 
competent  witness  for  the  plaintiff,  on  the  ground  that  whichever  way  the 
verdict  went,  he  would  be  liable  to  one  or  other  of  the  parties,  and  there- 
fore stood  indifferent.  It  was  argued  in  this  case,  that  if  the  plaintiff 
failed,  the  witness  would  be  liable  to  him  for  the  costs,  but  the  court  said 
there  was  no  principle,  upon  which  the  witness  could  be  held  liable  to 
the  plaintiff  for  the  costs  of  an  action,  which  the  latter  was  unable  to  sup- 
port.(7) 

It  was  held,  in  the  case  of  Bucklandv.  Tankard, (8)  that  in  an  action  by 
an  indorsee  against  the  acceptor,  the  indorser  of  a  bill  was  incompetent  for 
the  defendant  to  prove  that  he  indorsed  the  bill  to  the  plaintiff  upon  trust 
to  enable  him  to  obtain  payment  from  the  defendant  on  account  of  the 


(1)  Richardson  v.  Allan,  2  Stark.  N.  P.  C.  334. 

(2)  Charrington  v.  Milner,  Peake  N.  P.  C.  6. 

(3)  Jordaiue  v.  Lashbrooke,  1  T,  R.  601. 

(4)  See  Bayley  on  Bills  (5th  ed.),  536. 

(5)  Reay  v.  Packwood,  7  Ad.  &  Ell.  917. 

(6)  Shuttleworth  v.  Stephens,  1  Campb.  408. 

(7)  Fancourt  v.  Bull,  1  Bing.  N.  C.  681. 

(8)  5  T.  R.  678. 
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witness  himself,  and  not  for  any  consideration,  or  witli  intent  to  convey 
any  interest  on  the  bill.  The  reason  given  for  the  rejection  of  the  witness 
was,  that  if  the  plaintiff  succeeded,  the  witness  would  be  put  to  much 
greater  diflBculty  in  getting  back  his  money  than  if  the  plain'oifF  were  de- 
feated. This  appears  to  be  the  only  case  which  has  been  decided  on  such 
a  ground,  and  from  the  leading  cases  on  this  subject,  which  rest  on  the 
broad  ground  of  immediate  certain  interest,  such  a  circumstance  may  now 
more  properly  be  considered  as  having  a  strong  influence  on  the  witness, 
than  as  forming  any  solid  objection  to  his  competency.  We  have  seen 
that  in  the  case  of  Edmonds  v.  Lowe,(l)  which  was  an  action  by  an  in- 
dorsee against  the  drawer  of  a  bill,  the  acceptor  was  considered  incompe- 
tent for  the  defendant  to  prove  that  the  plaintiff  had  received  the  bill  from 
him  upon  condition  that  he  should  get  it  discounted,  and  that  he  had  not 
done  so ;  but  this  was  upon  the  special  ground,  that  under  the  circum- 
stances of  that  case  the  acceptor  would  have  been  liable  to  indemnify  the 
defendant  against  the  costs,  if  the  plaintiff  obtained  a  verdict. 

In  an  action  by  the  indorsee  against  the  indorser  of  a  promissory  note, 
the  maker  is  a  competent  witness  for  the  plaintiff,  for  if  the  plaintiff  suc- 
ceeds, the  witness  will  liable  be  to  the  defendant,  and  if  the  defendant  suc- 
ceeds the  witness  will  be  still  liable  to  the  plaintiff ;  and  his  liability  to 
the  one  cannot  exceed  his  liability  to  the  ot.her.(2)  The  maker  also  is  a 
competent  witness  for  the  defendant,  on  the  same  ground ;  as,  to  prove 
that  the  date  of  a  note  has  been  altered.(3)  But  it  has  been  ruled,  that  in 
an  action  on  a  bill  against  the  drawer,  the  acceptor  is  not  competent  for 
the  defendant  to  establish  a  set-off,  arising  upon  a  bill  accepted  by  the 
plaintiff  and  indorsed  by  the  witness  to  the  defendant,  on  the  ground  that 
the  witness  would  be  answerable  to  the  drawer  only  to  the  amount  recov- 
ered by  the  plaintiff.(4) 


(1)  8  B.  &  C.  407,  swpra. 

(2)  Venning  v.  Shuttleworth,  Bayley  on  Bills  (5th  ed.),  536. 

(3)  Levy  v.  Essex,  Chit.  Bills,  413  (7th  ed.). 

(4)  Mainwaring  v.  Mytton,  1  Stark.  83.  In  Bayley  on  Bills  (4th  ed.  540),  it  is  observed  on  this 
case,  "that  if  the  drawer  be  protected  against,  the  holder,  by  a  cross  demand  against  the  holder, 
quere,  whether  such  cross  demand,  when  set-off,  is  not  equivalent  to  payment  ?  And  will  not 
the  drawer  be  entitled  to  call  on  the  acceptor  for  the  full  amount  of  the  bUl,  as  much  as  if  he  had 
paid  the  full  amount  in  money  ?"  In  an  ordinary  case  of  set-off,  no  doubt,  this  would  be  the 
case ;  but  in  Mainwaring  v.  Mytton,  the  set-off  arose  on  a  bill  indorsed  by  the  witness  to  the  de- 
fendant f  and  if  the  second  bUl  was  indorsed  to  the  defendant,  by  way  of  satisfaction  or  security 
for  the  amount  of  the  first,  it  is  clear,  if  the  defendant  obtained  the  benefit  of  it  by  way  of  set-off 
in  an  action  on  the  first  biU,  he  could  not  sue  the  witness,  as  he  might  have  done,  if  he  had  been 
compelled  to  pay  the  first  bill  from  his  own  resources. 
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SECTION  YI. 
Of  Certain  Exceptions  to  the  General  Ride  on  the  .Subject  of  IniereH. 

It  has  been  stated,  as  a  general  rule,  tbat  all  persons  wlio  gain  or  lose 
by  the  event  of  a  cause  are  incompetent  to  give  evidence.  To  this  general 
rule,  however,  there  are  several  exceptions. 

Some  of  these  exceptions  depend  upon  acts  of  Parliament ;  as,  where 
persons  entitled  to  restitution  of  stolen  goods,  informers,  inhabitants  of 
parishes  and  other  districts,  are  by  express  enactment  or  by  necessary  im- 
plication rendered  competent  witnesses  in 'proceedings,  in  the  issue  of 
which  they  are  interested.  Other  exceptions  arise  from  necessit3'(l)  or  a 
principle  of  public  policy ;  as,  where  evidence  is  received  from  agents, 
factors,  or  servants, — notwithstanding  that  they  may  gain  or  lose  by  the 
event  of  the  particular  cause,  in  which  their  testimony  is  required. 

Objections  on  the  ground  of  interest  proceed  upon  the  supposition  of  an 
undue  bias  in  the  mind  of  the  witness,  and  on  the  public  utility  of  reject- 
ing partial  testimony.  The  presumption  of  bias  may  be  taken  off  by 
showing  that  the  witness  has  an  equal  or  a  greater  interest  the  other  way, 
or  that  he  has  given  up  what  interest  he  had.  And  the  presumption 
of  public  utility  may  be  answered  by  showing  that  it  would  be  very 
inconvenient,  under  the  particular  circumstances,  not  to  receive  such 
testimony.(2) 

In  the  last  section,  we  have  seen  in  what  cases  the  bias,  which  is  pre- 
sumed to  arise  in  the  mind  of  a  witness  interested  on  one  side  of  a  partic- 
ular cause,  may  be  removed  by  showing  that  such  interest  is  counterbal- 
anced by  an  equal  or  a  greater  interest  on  the  other  side.  In  the  present 
action,  it  is  intended  to  consider  the  particular  cases,  in  which,  on  princi- 
ples of  public  policy  and  utility,  the  admission  of  interested  witnesses  is 
allowed  by  the  provisions  of  acts  of  Parliament,  or  by  the  decisions  of 
courts  of  law. 

1.  ■Witnesses  rendered  competent  by  statutes. 

One  of  the  most  ordinary  cases  of  exception  to  the  general  rule  of  inter- 
est arises  in  the  case  of  the  owner  of  stolen  goods  prosecuting  the  offender 
to  conviction.  By  the  statute  7  &  8  Geo.  IV,  c.  29,  §  57,  it  is  enacted^ 
that  in  order  to  encourage  the  prosecution  of  offenders,  if  any  person 
guilty  of  any  felony  or  misdemeanor  (mentioned  in  the  statute)  in  stealing, 
taking,  obtaining,  converting  or  knowingly  receiving  any  property,  shall 
be  indicted  for  such  offence  by  or  on  behalf  of  the  owner  of  the  property. 


(1)  Note  652. — An  inhabitant  of  the  place  is  a  witness  against  the  surety  of  the  collector,  ex- 
necessitate,  though  liable  to  be  re-asseased  if  the  party  should  fail;  Middletbn  t.  Frost,  4  Oarr.  & 
Payne,  16.    And  see  ante,  note  20. 

(2)  By  Lord  Mansfield,  1  Burr.  422. 

Vol.  m.  7 
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or  Ms  executor  or  administrator,  and  convicted  thereof,  the  property  shall 
be  restored  to  the  owner  or  his  representative;  and  a  summary  power 
is  given  to  the  court  to  award  restitution.  Under  this  enactment,  the 
party  entitled  to  restitution  has  a  direct  interest  in  procuring  a  conviction ; 
but  notwithstanding  this  interest,  he  is  a  competent  witness.  This  excep- 
tion is  founded  upon  the  policy  and  intention  of  the  statute  which  gives 
the  right  of  restitution  ;  for  the  intention  of  the  act  was  to  facilitate  the 
conviction  of  criminals  by  holding  out  an  additional  inducement  to  ag- 
grieved parties  to  prosecute ;  and  if  the  courts  were  to  determine  that  the 
right  to  restitution  produced  incompetency,  the  consequence  would  be 
that  instead  of  the  conviction  of  criminals  being  facilitated,  it  would  be 
rendered  more  diflScult  from  the  want  of  proper  evidence.  It  is  also 
observable,  that  the  statute  21  H.  VIII,  c.  11,  which  first  gave  the  right 
of  restitution,  directs  that  it  shall  be  awarded  in  those  oases  where  the 
felon  shall  be  attainted  "  by  reason  of  evidence  given  by  the  party  robbed, 
or  owner  of  the  money,  &c.,  or  by  any  other  by  his  procurement,"  thereby 
expressly  recognizing  the  competency  of  the  owner  as  a  witness,(l) 
And  although  the  modern  statute  does  not  contain  these  words,  yet  its 
policy  is  the  same,  and  the  object  of  the  enactment  is  expressly  stated  to 
be,  "  in  order  to  encourage  the  prosecution  of  ofiPenders." 

It  has  been  shown  in  the  case  of  an  indictment  under  the  statutes  rela- 
tive to  forcible  entries,  that  the  right  of  the  tenant  to  an  award  of  restitu- 
tion of  the  lands  is  an  interest  which  renders  him  incompetent.  The 
reason  for  this  distinction,  between  the  effect  of  a  right  to  restitution  of 
land  and  that  of  a  right  to  restitution  of  goods,  is,  that  the  statutes  relative 
to  forcible  entries  do  not  contain  any  provisions  which  expressly  or  impli- 
edly recognize  the  competency  of  the  tenant ;  and  there  is  not  the  same 
ground  of  public  policy  requiring  the  reception  of  his  evidence.  An  in- 
dictment for  a  forcible  entry  may  be  prosecuted  at  common  law,  and 
upon  such  an  indictment  the  tenant,  not  being  entitled  to  restitution, 
would  be  a  competent  witness ;  less  impediment  therefore  to  the  satisfac- 
tion of  public  justice  arises  from  excluding  his  evidence  upon  an  indict- 
ment under  the  statutes.(2)  Upon  these  grounds  it  Avas  decided,  after 
consideration,  by  the  Court  of  King's  Bench,  in  the  case  of  Eex  v.  Wil- 
liams,(3)  that  there  was  no  sufficient  reason  for  establishing  an  exception  to 
the  general  rules  of  evidence  in  the  case  of  a  statutable  indictment  for  a 
forcible  entry,  and  that  the  tenant,  being  interested,  was  therefore  an  in- 
competent witness. 

A  variety  of  statutory  rewards  were  formerly  payable,  upon  the  con- 
viction of  criminals,  to  persons  who  had  been  active  in  apprehending 
them  and  procuring  their  conviction ;  and  it  was  always  held  that  persons 


(1)  By  Parke,  J.,. 9  B.  &  C.  550 ;  and  see  by  Bayly,  J.,  Id.  551. 

(2)  See  by  Bayly,  J.,  9  B.  &  C.  660. 

(3)  9  B.  &  C.  549. 
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entitled  to  these  rewards  "were  not  incompetent  witnesses.(l)  This  was 
upon  the  principle  that  the  exclusion  of  their  testimony  would  be  incon- 
sistent with  the  policy  and  spirit  of  the  statutes  giving  the  rewards,  for  (as 
in  the  case  of  restitution  of  goods  before  mentioned)  the  object  of  the 
legislature  was  to  stir  up  greater  vigilance  in  the  appprehension  and  pros- 
ecution of  criminals,  which  intention  would  be  defeated,  if  the  expecta- 
tion of  a  reward  were  to  disqualify  a  witness  who  would  otherwise  have 
been  competent.(2)  So  where,  instead  of  a  pecuniary  reward,  a  pardon  is 
offered  by  the  statute  to  any  person  guilty  of  a  particular  offence,  on  the 
>  conviction  of  another  person  upon  his  evidence,  the  party  expecting  the 
pardon  is  competent,  such  being  the  evident  and  express  intention  of  the 
legislature.(3) 

Upon  the  same  ground,  in  actions  or  prosecutions  for  bribery,  it  is  no 
objection  to  a  witness  that  he  has  been  guilty  of  bribery  himself,  and  will 
be  entitled  to  an  indemnity  under  the  discovery  clause  of  the  2  Geo.  II, 
c.  24,(4)  in  case  of  the  conviction  of  the  defendant,  against  whom  he  is 
called  as,  a  witness.(5)  In  these  cases,  as  observed  by  Lord  Ellenborough, 
the  statute  gives  a  parliamentary  capacitation  to  the  witness,  notwithstand- 
ing his  interest  in  the  result  of  the  cause ;  for  it  is  not  probable,  the  legis- 
lature would  intend  to  discharge  an  offender  upon  his  discovering  another 
so  that  the  latter  might  be  convicted,  without  intending  that  the  discoverer 
should  be  a  competent  witness.(6) 

We  have  seen  that  informers,  who  are  entitled  to  the  whole  or  any  part 
of  a  penalty,  are  in  general  incompetent  witnesses  in  support  of  any  pro- 
ceeding instituted  for  the  recovery  of  such  penalty.(7)  But  in  the  case  of 
Rex  agt.  Teasdale,(8)  it  was  ruled  by  Lord  Kenyon,  that  in  an  indictment 
under  the  statute  21  Greo.  Ill,  o.  37,  §  1,  for  exporting  machinery,  an  in- 
former, who  was  entitled  to  the  penalties  imposed  by  the  statute,  was  a 
competent  witness,  although  there  was  no  express  provision  in  the  act  for 
admitting  his  evidence.  In  this  case  the  informer  appears  to  have  been 
considered  competent  upon  the  same  principle  as  the  discoverer  in  cases 
of  bribery ;  namely,  by  necessary  intendment  from  the  statute  imposing 
the  penalties,  and  in  order  to  give  effect  to  its  enactments.     Where  a  stat- 


(1)  See  Rudd's  Case,  Leach  Or.  Ca.  151,  158,  353,  n. ;  Hawk.  P.  0.  b.  2,  e.  46,  §  135. 

(2)  See  9  B.  &  C.  556 ;  10  Mod.  193. 

(3)  Per  cwriam,  Rudd's  Case,  1  Leach,  134.   And  see  statutes  10  and  11  W.  Ill,  c.  23,  §  5,  and , 
5  Ann.  c.  31,  §  4  (now  repealed.) 

(4)  Bush  T.  Railing,  Sayer,  289 ;  Phillips  v.  Fowler,  oit.  Id.  291 ;  Howard  v.  Shipley,  4  East, 
180 ;  Mead  v.- Robinson,  Willes,  425  ;  Sutton  v.  Bishop,  Bur.  2283. 

(5)  Section  8.    A  similar  enactment  is  contained  in  the  Municipal  Corporation  Reform.  Act,  6 
•W.  IV,  c.  76,  §  55. 

(6)  See  4  East,  183,  and  by  Dennison,  J.,  Sayer,  289. 

C?)  Note  653. — Commonwealth  v.  Frost,  5  Mass.  R.  57,  58;  Commonwealth  v.  Hargeshei- 
mer,  1  Ashmead's  R.  415. 
(8)  SEsp.N.P.C.  68. 
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ute  can  receive  no  execution  unless  a  part}-  interested  be  a  witness,  there, 
says  Chief  Baron  Gilbert,  he  must  be  allowed ;  for  a  statute  must  not  be 
rendered  ineffectual  by  the  impossibility  of  proof  (1) 

On  a  prosecution  under  the  statute  23  Geo.  II,  c.  13,  §  1,  for  seducing 
artificers  to  go  out  of  the  hingdom,  the  prosecutor  was  held  competent, 
though  entitled  to  a  moiety  of  the  penalty.(2)  And  on  a  prosecution  under 
the  statute  9  Anne,  c.  14,  §  5,  the  loser  of  money  at  cards  was  held  compe- 
tent to  prove  his  loss.(3)  But  it  appears  that  these  cases  are  not  to  be  con- 
sidered  as  exceptions  from  the  general  rule  upon  interest ;  for  the  penalties 
imposed  by  the  statutes  are  not  recoverable  by  force  of  a  conviction,  but 
only  by  means  of  a  distinct  suit,  in  which  the  conviction  would  not  be 
evidence  ;  and  therefore  the  witness  is  wholly  free  from  interest  in  the 
event  of  the  prosecution,  which  will  neither  Tadvance  nor  prejudice  his 
right  to  the  penalties.(4) 

Besides  the  cases  above  noticed,  in  which  the  evidence  of  interested  wit- 
nesses is  admitted  in  furtherance  of  the  intention  of  some  act  of  Parliament, 
there  are  a  variety  of  other  cases  in  which  interested  witnesses  are  ma!de 
competent  by  express  enactment  to  this  effect.  Many  of  these  enactments 
authorize  the  admission  of  the  inhabitants  of  particular  districts  as  wit- 
nesses upon  trials,  in  the  event  of  which  the  general  body  of  the  inhabi, 
tants  of  the  district  are  interested.  In  these  cases,  the  interest  of  any  in- 
dividual inhabitant  (although  sufficient  to  exclude  him  at  comhaon  law) 
must  be  very  trifling,  and  the  various  statutes  alluded  to  have  been  made 
in  order  to  obviate  the  great  inconvenience  that  would  result  from  exclud- 
ing all  the  inhabitants  of  the  district. 

On  an  indictment  for  not  repairing  a  public  bridge  or  the  highwa!y  ad- 
joining, the  inhabitants  of  the  county,  town,  riding,  &c.,  in  which  such 
bridge  is  situated,  are  rendered  competent  witnesses  by  the  statute  1  Ann. 
St.  1,  c.  18,  §  13.(5) 

In  an  action  against  the  hundred  on  the  statute  of  Winton,  by  a  party 
who  had  been  robbed,  the  inhabitants  of  the  hundred  were  rendered  com- 
petent witnesses  for  the  defence  by  the  statute  8  Geo.  II,  c.  16,  §  15.  The 
party  robbed  was  always  considered  to  be  a  competent  witness  ex  necessi- 
tate,{6)  for  it  would  be  useless  to  give  him  the  right  of  action,  if  he  were 
not  admitted  as  a  witness  to  speak  to  facts,  which  in  general  no  person 
could  be  expected  to  speak  to  but  himself. 


(i)  Gilb:  Et.  414. 

(2)  R.  v.  Johnson,  "Willes,  425,  n.  c.  ' 

(3)  fi.  v'.  luckiip,  Willes,  426,  n.  c. 

(4)  See  9  B.  &  0.  657,  by  Bayly,  J.,  who  appears  to  have  considered  that  the  admiasibility  of 
the  witnesses  in  R.  v.  Luckup  and  R.  v.  Johbsoil  was  confined  to  oaises  of  indictments. 

(5)  Even  before  th6'  statute  such  evidence  had  been  thought  admissible  from  neceggity.    See 
R.  V.  Carpenter,  2  Shower,  47 1  1  Ventris,  361 ;  Gilb.  Bvid.  113. 

(6)  See  Bui.  N.  P.  187. 


SEC.  VI.]  Exceptions  hy  Statutes. 

By  the  modern  statute  relative  to  actions  against  the  hui 
lies  arising  from  riotous  assemblies,(l)  it  is  enacted,  "  That  in  afij^ 
to  be  brought  by  virtue  of  this  act  against  the  inhabitants  of  any  hundred 
or  other  like  district,  or  against  the  inhabitants  of  any  county  of  a  city  or 
town,  or  of  any  such  liberty,  franchise,  city,  town,  or  place,  as  is  therein 
mentioned,  no  inhabitants  shall  by  reason  of  any  interest  arising  from  such 
inhabitancy,  be  exempted  or  precluded  from  giving  evidence  either  for  the 
plaintiff  or  for  the  defendants." 

In  actions  against  churchwardens  or  overseers  of  a  parish  for  mis-spend- 
ing money  collected  by  them  on  behalf  of  the  poor,  parishioners,  who  do 
not  receive  alms  or  other  gifts  out  of  the  parochial  funds,  are  made  com- 
petent witnesses  by  statute  3  W.  &  M.  c.  11,  §  12. 

So  also  in  cases  where  pecuniary  penalties,  imposed  on  any  offence,  are 
directed  to  be  applied  to  the  use  of  the  poor  or  for  the  beneiit  and  exone- 
ration of  the  parish  or  other  place,  inhabitants  are  rendered  competent 
witnesses  on  the  trial  of  the  offender  by  statute  27  Geo.  Ill,  c.  29,  pro- 
vided the  penalty  does  not  exceed  £20.  And  in  the  case  of  summary 
convictions,  under -the  provisions  of  the  statutes  7  and  8  Geo.  IV,  c.  30, 
the  evidence  of  the  party  aggrieved  shall  be  admitted  in  proof  of  the  of- 
fence, and  also  the  evidence  of  any  inhabitant  of  the  county,  riding,  or 
division,  in  which  the  offence  shall  have  been  coijimitted,  notwithstanding 
any  penalty  or  forfeiture  incurred  by  the  offence  may  be  payable  to  the 
general  rate  of  such  county,  riding,  or  division  .(2) 

By  the  general  rule  of  law,  the  rated  inhabitants  of  a  parish,  indicted 
for  not  repairing  a  highway,  are  not  competent  to  give  evidence  for  the 
parish.(3)  But  by  the  recent  statute  for  consolidating  the  laws  relating  to 
highways  (not  turnpike),  it  is  enacted,  "  That  no  person  shall  be  deemed 
incompetent  to  give  evidence,  or  be  disqualified  from  giving  testimony  or 
evidence,  in  any  action,  suit,  prosecution,  or  other  legal  .proceeding  to  be 
brought  or  had  in  any  court  of  law  or  equity,  or  before  any  justice  or 
justices  of  the  peace,  under  or  by  virtue  of  this  act,  by  reason  of  being  an 
inhabitant  of  the  parish  in  which  any  offence  shall  be  committed,  or  of 
■being  a  treasurer,  clerk,  surveyor,  district  surveyor,  assistant  surveyor,  col- 
jector,  or  other  officer  appointed  by  virtue  of  that  ac,t."(4) 

By  the  general  Turnpike  Act,(5)  it  is  also  enacted.  That  the  inhabitants 
of  any  parish,  township,  or  place,  in  which  any  offence  shall  be  committed 
contrary  to  that  act,  shall  not  be  deemed  incompetent  witn,esses  by  reason 
of  their  being  such  inhabitants.     And  by  a  subsequent  statute,  (6)  it  is  en- 


(1)  7  and  8  Geo.  IV,  c.  31,  §  5. 

(2)  See  sect.  64  of  the  former  statute,  and  sect.  29  of  the  latter:  Where  the  party  aggrieved  is 
admitted  as  a  -witness,  he  is  not  to  receive  any  portion  of  the  penalty.    Sects.  (J6  and  32. 

(3)  See  15  Bast,  414,  and  by  Lord  Ellenborough,  13.  &  Aid.  ,66. 

(4)  Stat.  5  and  6  W.  IV,  c.  50,  §  100. 

(5)  3  Geo.  IV,  0.126,  §  131. 

(6)  4  Geo.  IV,  0.  95,  §  84. 
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acted,  That  no  person  shall  be  deemed  incompetent  to  give  evidence  in 
any  action  or  other  proceeding  at  law  or  equity,  or  before  any  justice  un- 
der or  hj  virtue  of  any  act  for  making  or  maintaining  any  turnpike  road, 
or  under  that  act  or  the  act  of  8  Geo.  IV,  by  reason  of  being  a  trustee  or 
commissioner  of  such  road,  or  a  mortgagee  or  creditor  of  the  tolls  thereof, 
or  a  former  lessee  or  collector  of  such  tolls,  or  a  treasurer,  or  clerk,  or  sur- 
veyor, or  other  officer  under  such  act. 

It  will  be  observed,  that  the  provisions  respecting  the  competency  of 
inhabitants,  which  have  been  hitherto  noticed,  only  apply  to  a  few  partic- 
ular cases,  in  which  questions  arise  affecting  the  interests  of  parishes  and 
other  districts.  But  in  order  to  provide  more  effectually  against  the  in- 
convenience of  excluding  the  testimony  of  the  inhabitants  at  large,  upon 
questions  of  this  nature,  a  more  general  provision  was  made  by  the  statute 
54  Geo.  Ill,  c.  107. 

By  the  9th  section  of  this  statute,  it  is  enacted,  "that  no  inhabitant  or 
person  rated,  or  liable  to  be  rated  to  any  rates  or  cesses  of  any  district, 
parish,  township,  or  hamlet,  or  wholly,  or  in  part  maintained  or  supported 
thereby,  or  executing,  or  holding  any  of&ce  thereof  or  therein,  shall  before 
any  court  or  person  or  persons  whatsoever  be  deemed  and  taken  to  be  by 
reason  thereof  an  incompetent  witness  for  or  against  such  district,  parish, 
township,  or  hamlet,  in  any  matter  relating  to  such  rates  or  cesses, — or  to  the 
boundary  between  such  district,  parish,  township,  or  hamlet, — or  to  the 
settlement  of  any  pauper  in  such  district,  parish,  township,  or  hamlet, — 
or  touching  any  bastards  chargeable,  or  likely  to  become  chargeable  to 
such  district,  &c.,  or  to  the  recovery  of  any  sum  or  sums  for  the  charges 
or  maintenance  of  such  bastards, — or  the  election  or  appointment  of  any 
officer  or  officers,  or  to  the  allowance  of  the  accounts  of  any  officer  or 
officers  of  any  such  district,  parish,  township,  or  hamlet;  any  law,  usage, 
statute,  or  custom,  to  the  contrary  in  anywise  notwithstanding."(l) 


(1)  Note  654. — Upon  an  issue  whether  a  certain  messuage  is  situated  within  a  chapelry,  a 
person  who  occupies  ratable  property  within  the  chapelry,  is  a  competent  witness  to  prove  that 
it  is.  Though  his  testimony  might  increase  the  number  of  contributoi-s,  yet  it  might  also  increase 
his  burden  by  increasing  the  number  of  claimants  for  seats  and  sepulture.  But  it  was  held  to  he 
a  case  also  within  the  statute  54  Geo.  Ill,  c.  170,  §  9.  Marsden  v.  Stansfleld,  1  Barnw.  &  Cressw. 
815  ;  S.  C,  1  Mann.  &  Ryl.  669.  On  a  justillcation  in  trespass,  that  the  locus  in  quo  is  a  free  wharf 
for  the  inhabitants  of  0.,  one  of  those  inhabitants  is  not  competent  for  the  defendant,  unless  the 
justification  be  waived.    Prewitt  v.  Tilly,  1  Carr.  1  Payne,  140. 

In  New  York  it  is  held  that  the  interest  arising  from  being  a  ratable  inhabitant,  is  too  remote 
to  prevent  his  being  a  witness  for  the  town,  as  in  actions  on  bastardy  bonds  (Falls  v.  Bellvnap,  1 
John.  E.  486),  or  for  penalties  in  qui  tarn  actions.  Corwein  v.  Hamcs,  11  John.  R.  16, ■  Bloodgood 
T.  Overseers  of  Jamaica,  12  Id.  285.  See  former  notes  as  to  the  testimony  and  confessions  of  cor- 
porators and  ratable  or  rated  inhabitants.  And  see  jiarticularly.  The  City  Council  v.  King,  4 
M'Cord,  487.  It  will  be  seen  by  these  notes  that  we  stand,  by  common  law,  very  nearly  on  the 
footing  of  England  upon  the  statute  54  Geo.  Ill,  o  170,  §  9,  cited  in  the  text,  and  which  is  given 
at  length  in  a  note  to'  Marsden  v.  Stansfleld,  supra,  1  Mann.  &  Ryl.  670.  (See  later  oases  4 
Paige  Ch.  510  ;  6  Hill  R.  407.) 
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One  of  the  earliest  cases  after  its  passing  was  an  action  of  trespass  against 
tte  overseers  of  a  township,  in  which  the  question  was,  whether  certain 
lands  were  vested  in  the  overseers  under  a  local  act  of  Parliament ;  and  the 
Court  of  Exchequer  decided,  that  a  rated  inhabitant  of  the  township  was 
not  an  incompetent  witness  on  the  part  of  the  defendants,  although  the 
lands  in  question,  if  vested  in  the  defendants,  would  be  vested  in  trust  for 
the  township  and  in  aid  of  the  poor  rates.(l)  The  court  considered  that 
the  statute  should  receive  a  liberal  construction,  and  that  the  matter  in 
issue  related  to  the  rates. 

In  a  subsequent  case  in  the  King's  Bench,(2)  it  was  decided,  that  upon 
an  issue  directed  by  the  court,  for  the  purpose  of  trying  whether  a  certain 
messuaore  was  situated  within  a  chapelry,  a  person  occupying  ratable 
property  within  the  chapelry  was  competent  to  prove  that  it  was  so  situ- 
ated. The  court  said,  the  burden  of  making  oat  that  a  witness  was  in- 
competent lay  upon  the  party  objecting  to  his  testimony,  and  that  nothing 
appeared  to  show  that  the  witness  would  be  a  gainer,  by  proving  that  the 
messuage  was  within  the  chapelry ;  and  as  the  witness  was  only  stated  to 
be  the  occupier  of  ratable  property,  and  not  actually  rated,  he  was  compe- 
tent at  common  law,  on  the  authority  of  Eex  v.  Kirdford.  The  court 
further  said,  the  case  was  plain  on  tiie  true  construction  of  the  statute,  for 
the  substantial  question  was,  whether  the  owner  of  certain  property  was 
liable  to  contribute  to  the  rates  of  t!ie  chapelry,  which  was  a  matter  "  re- 
lating to  the  rates  or  cesses  "  of  the  district.  And  the  question,  whether 
certain  land  was  situate  within  the  chapelry,  was  "  a  matter  relating  to  the 
boundary  between  the  district  in  question,  and  the  adjoining  district."(3) 

In  a  later  case  at  Nisi  Prius,  it  was  ruled  by  Lord  Tenterden,  in  an  ac- 
tion of  debt  by  a  surveyor  of  highways  against  his  predecessor  in  of&ce,  to 
recover  the  penalty  imposed  by  the  highway  act  for  not  accounting,  that 
inhabitants  of  the  parish  were  competent  for  the  plaintiff,  although  their 
evidence  would  tend  to  increase  the  funds  in  relief  of  the  rates.(4:)  And 
this  case  was  followed  by  another,  in  which  Lord  Chief  Justice  Tindal 
ruled, (5)  that  such  inhabitants  were  rendered  competent  by  the  statute, 
upon  an  indictment  for  the  non-repair  of  a  bridge  and  highway  within  the 
parish,  which  it  was  alleged  the  defendant  was  bound  to  repair  ratione 
tenurce. 

In  a  still  more  recent  case  at  Nisi  Prius  it  was  ruled,  on  the  trial  of  an 


An  inhabitant  of  a  state,  where  the  state  is  a  party,  is  a  competent  witness  for  the  state, 
notwithstanding  any  interest  he  may  have,  as  such  inhahitant,  in  the  event  of  the  suit.  The 
State  of  Connecticut  v.  Bradish,  14  Mass.  B  296.  And  see  Gould  v.  James,  6  Cowen's  Kep, 
369,  S.  P. 

(1)  Meredith  V.  Gilpin,  6  Price,  146. 

(2)  Marsden  t.  Stansfield,  7  B.  &  C.  815. 

(3)  2  East,  559. 

(4)  Heudebourclt  v.  Langston,  Mood.  &  Mai.  N.  P.  C.  402,  n. 

(5)  R.  V.  Hayman,  M,  &  M.  N.  P.  C,  401.' 
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ejectment  by  parisli  officers  to  recover  a  parish-liouse,  tbat  an  occupier  of 
ratable  property  witbin  tbe  parisb  was  a  competent  witness  on  bebalf  of 
the  iessors  of  tbe  plaintiff.  Mr.  Baron  Alderson  tbere  observed,  tbat  tbe 
statute  enacted,  tbat  tbe  party  sbould  not  be  incompetent  in  any  matter 
.relating  to  rates  or  cesses  ;  and  tbat  tbe  only  way  in  wbicb  bis  interest 
■could  be  affected,  was  on  tbe  ground  tbat  tbe  recovery  of  tbe  property 
would  diminisb  tbe  rate  or  cesses.(l)  Upon  tbe  same  case  coming  subse- 
quently before  tbe  King's  Bencb,  tbe  court  decided  tbat  tbe  witness  was 
jtroperly  adrnitted,  apparently  upon  tbe  ground  tbat  be  was  competent  at 
common  law,  independently  of  tbe  statute.(2)  And  in  a  later  case,(3)  tbe 
iCourt  of  Queen's  Bencb  beld,  tbat  in  ejectment  eitber  by  or  against  parisb 
■officers  claiming  to  hold  property  for  tbe  parish,  rated  inhabitants  are  com- 
petent witnesses  for  tbe_  officers  under  the  statute.  Lord  Denman,  in  de- 
livering the  judgment,  said,  the  court  on  consideration  approved  of  tbe 
decision  in  Meredith  v.  Gilpin,  and  could  not  agree  with  tbe  case  of  Ox- 
enden  v.  Palmer,  or  with  tbe  decisions  to  which  that  case  had  given 
birtb.(4) 

The  last  reported  case,  in  tbe  construction  of  the  section  above  referred 
to,  is  the  case  of  Morrell  v.  Martin, (5)  an  action  of  replevin  against  tbe 
defendant,  who  justified  under  a  warrant  directed  to  him  and  to  a  surveyor 
of  highways  for  distraining  the  plaintiff's  goods  for  an  assessment  due  on 
a  highway  rate.  Tbe  surveyor,  being  called  as  a  witness  on  bebalf  of  the 
defendant,  was  objected  to  as  being  an  inhabitant  of  tbe  parisb,  and  so 
interested  to  increase  tbe  fund  for  the  repair  of  tbe  highways.  But  the 
.objection  was  overruled  by  Patteson,  J.,  at  the  trial,  and  tbe  Court  of 


(1)  Doe  V.  Cockell,  6  Gar.  &  P.  525. 

(2)  4, Ad.  &  Ell.  4'! 8. 

(3)  Doe  d.  Boultbee  v.  Adderley,  8  Ad.  k  Ell.  502. 

(4)  The  oases  here  referred  to,  which  must  now  be  considered  as  overruled  by  the  decision  in 
the  case  of  Doe  d.  Boultbee  v.  Adderley,  are  as  follows :  In  the  case  of  Oxenden  v.  Palmer  (2 
B.  &  Aid.  236),  it  was  decided,  in'  trespass  against  the  surveyor  of  highways  for  a  parish,  who 
justified  under  a  custom  to  take  shingle  from  the  sea  beach  for  the  repair  of  the  roads,  that  inhab- 
itant rate  payers  of  the  parish  were  incompetent  to  give  evidence  for  the  defendant  in  support  of 
such  custom.  Lord  Tenterden,  in  delivering  the  judgment  of  the  court,  said;  that  they  enter- 
tained great  doubt  whether  the  case  of  Meredith  v.  Gilpin  was  properly  decided,  and>observed 
that  the  statute  related  chiefly  to  the  poor,  and  that  although  when  the  words  of  the  ninth  sec- 
tion, when  taken  by  themselves,  would  seem  to  apply  to  any  rates  or  cesses,  yet  that  the  court 
thought  the  matter  in  question  did  not  strictly  and  properly  relate  to  rates  or  cesses  of  the  par- 
ish. And  in  the  case  of  R.  v.  Bishop  Auckland  (1  Ad.  &  Ell.  744 ;  1  Mood.  &  Rob.  286,  287,  n.), 
the  same  court  decided  that  the  rated  inhabitants  of  a  district,  indicted  for  the  non-repair  of  a 
highway,  were  not  rendered  by  the  statute  competent  witnesses  for  the  defence.  It  seems  to 
have  been  ruled  also  at  Nisi  Prius  (Tuthill  v.  Hooper,  1  Mood.  &  Rob.  392),  that  in  an  action  for 
medical  attendance  on  a  pauper,  against  an  overseer  who  was  defending  on  the  part  of  the  par- 
ish, and  in  pursuance  of  an  order  of  vestry,  that  a  rated  inhabitant,  who  had  signed  sudi 
order,  was  not  within  the  statute,  and  his  testimony  on  behalf  of  the  defendant  was  therefore 
rejected. 

(5)  6  Bing.  N.  0.  373, 
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Common  Pleas  decided,  tliat  the  case  was  one  which  strictly  related  to 
the  rates  of  the  parish,  because,  if  the  defendant  should  fail  in  his  cogni- 
zance, it  would  have  the  effect  of  enabling  the  plaintiff  to  a  return  of  the 
goods  seized  in  satisfaction  of  the  highway  rate  ;  and  so  the  case  comes 
strictly  within  the  provision  of  the  statute. 

For  the  .purpose  of  more  effectually  removing  all  disqualification  of 
witnesses,  arising  from  liability  to  the  payment  of  parochial  rates,  it  hap 
been  recently  enacted  by  statute  3  &  4  Vict.  c.  26,  that  no  person  shall  be 
disabled  from  giving  evidence,  as  a  witness  on  any  trial  in  any  court,,by 
reason  only  of  being  rated,  or  liable  to  be  rated,  to  the  relief  of  the  poor, 
or  toward  the  maintenance  of  church,  chapel  or  highways,  or  for  any 
other  purpose  whatever.  And  no  churchwarden,  overseer  or  other  officer, 
for  any  parish,  &c.,  or  any  person  rated,  or  liable  to  be  rated,  as  afore- 
said, shall  be  disabled  from  giving  evidence  on  any  trial  or  other  proceed- 
ing, or  by  reason  of  being  liable  to  qosts  in  respect  thereof,  when  he  shall 
be  only  a  nominal  party  to  such  trial,  &e.,  and  shall  be  only  liable  to  con- 
tribute to  such  costs  in  common  with  other  rate  payers. 

In  proceedings  relative  to  seizures  and  penalties  under  the  Customs 
Act  (6  Geo.  IV,  c.  108),  it  is  provided  by  the  fifth  section  of  that  statute, 
that  officers,  and  persons  acting  in  th€;ir  aid  and  assistance,  shall  be  deemed 
competent  witnesses  on  the  trial  of  any  suit  or  -information  on  account  of 
any  seizure  or  penalty  mentioned  in  the  act,  notwithstanding  that  such 
oflicer  or  other  person  may  be  entitled  to  the  whole  or  any  part  of  svich 
penalty. 

2.  Exceptions  to  the  rule  of  interest,  by  common  law. 

In  addition  to  the  statutory  exceptions  hitherto  considered,  there  are 
some  common-law  exceptions  to  the  rule  of  interest,  which  depend  upon 
the  principle  of  necessity,  or  of  public  policy. 

Thus,  it  is  laid  down  by  Mr.  Justice  Buller,  that  a  party  interested  will 
be  admitted,  where  no  other  evidence  is  reasonably  to  be  expected ;  and 
this  principle  was  acted  on  in  the  late  case  of  Lancum  v.  Lo veil,  (1)  argued 
-before  all  the  judges ;  in  which  it  was  decided,  in  an  action  for  toll  claimed 
on  a  public  road,  that  persons  who  refused  to  pay  the  toll  were,  from 
necessity,  competent  to  give  evidence  against  the  claim,  notwithstanding 
their  interest  in  the  result  of  the  cause.  This  case  arose  before  the  statute 
3  &  4  Wm.  IV,  c.  42,  and  the  witnesses  were  objected  to  on  the  ground 
that  the  verdict  might  be  used  as  evidence  against  themselves  in  a  subse- 
quent action  for  the  toll ;  but  the  judges  were  unanimously  of  opinion 
.that  the  witnesses  were  competent,  notwithstanding  this  interest,  upon  the 
broad  ground  that  the  claim  was  in  the  nature  of  a  public  right,  in  which 
all  the  king's  subjects  ^\•e^e  interested,  and  that  no  other  evidence  could 


(1)  9  Bing.  465. 
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be  reasonably  expected  but  that  of  persons  from  whom  toll  had  been 
demanded. (1) 

The  admission  of  the  evidence  of  agents,  servants,  and  factors  has  also 
been  considered  as  an  exception  to  the  general  rule,  depending  upon  pub- 
lic policy  ;  and  Mr.  Justice  Buller  says  that  this  evidence  is  admitted  "for 
the  sake  of  trade  and  the  common  usage  of  business."(2)  Formerly,  when 
the  rule  of  incompetency  was  more  strict  than  in  modern^times,  and  when 
an  interest  in  the  question  in  dispute  was  considered  as  a  test  of  compe- 
tency, without  reference  to  the  inquiry  whether  the  witness  could  derive 
actual  benefit  or  disadvantage  from  the  event  of  the  cause,  the  reception  of 
this  description  of  evidence  was,  properly  speaking,  an  exception  to  tlie  gen- 
eral rule.  But  now,  as  the  true  criterion  of  competency  is,  whether  a  witness 
can  derive  any  immediate  gain  or  loss  from  the  event  of  the  cause,  the  evi- 
dence of  agents,  servants  and  factors,  for  the  purpose  of  proving  contracts 
made  by  them  on  behalf  of  their  employers,  would,  probably  in  the  great 
majority  of  cases,  be  admissible  under  the  general  rule,  and  not  by  any 
way  of  exception.(3)     However,  it  is  still  laid  down  as  an  established 


(1)  The  court  seemed -to  think  that  the  cage  of  Lord  Falmouth  v.  George  (5  Bing.  286,  supra), 
savored  more  of  a  private  right ;  but  the  distinction  has  become  immaterial  since  the  3  &  4  W.  lY, 
ch.  42,  which  removes  the  objection  arising  from  the  subsequent  use  of  the  verdict. 

(2)  See  B.  N.  P.  289 ;  Fortesc.  247  ;  by  Eyre,  C.  J.,  2  H.  Bl.  591.  Upon  the  nature  of  thla 
and  other  exceptions,  see  Bentham's  Rationale,  b.  9,  o.  3,  Vol.  5,  p.  66. 

(3)  NOTJB  655. — Bailey  and  Bogert  v.  Ogden,  3  John.  R.  399.  An  agent  or  attorney  is  a  good  wit- 
ness, ex  necessitate.  Maoljay  v.  Rhinelander,  1  John.  Cas.  488  ;  Jones  v.  Halse,  2  John.  Cas.  60 ; 
Abbott  V.  Sebor,  3  John.  Cas.  39 ;  Stewart  v.  Kip,  5  John.  R.  256  ;  Cortes  v.  Billings,  1  John. 
Cas.  270;  Burlingham  v.  Deyer,  2  John.  R.  189;  Fisher  v.  WiUard,  13  Mass.  Rep.  379;  Cox's 
Adm'rs  v.  Hill,  3  Ham.  Ohio  R.  423,  424;  Trouardv.  Beauregard,  1  Mart.  Lou.  R.  80;  Ruan  v. 
Gardner,  2  Condy's  Marsh.  706,  b.  See  the  remarlis  of  Underwood,  J.,  in  Banli  of  Kentucky  v. 
M'Williams,  2  J.  J.  Marsh.  260,  et  seq.;  also  Hicks  v.  Fitzsimmons,  2  Condy's  Marsh.  706,  and 
Wallace  v.  Child,  1  Ball.  7  ;  (St.  Jolin's  Adm'r  v.  McConnell,  19  Miss.  (4  Bennett),  38.) 

Thus,  in  an  action  to  recover  the  difference  upon  a  stoqk  contract,  it  was  held,  that  the  broker 
who  made  the  contract  was  a  good  witness  to  prove  that  he  had  received  a  parol  authority  from 
the  plaintiff  to  make  the  contract  (Livingston  v.  Swanwick,  2  Dallas,  300j ;  and  also  to  prove 
every  part  of  tlie  transaction.  And  tlie  court  further  said,  if  the  broker  or  agent  were  not  per- 
mitted to  give  evidence  of  the  instructions  he  received  (which  were  oral  in  this  case,  and  were 
visually  so  in  similar  cases),  it  would  be  impracticable  to  ascertain  the  facts  that  are  essential  to 
enable  the  court  to  decide  upon  the  merits  of  the  eontroveSsy.  Id.  An  agent  or  attorney  is  a 
competent  witness  for  his  principal,  although  the  witness,  by  his  testimony,  may  discharge  him- 
self from  a  supposed  liability. 

Thus,  in  an  action  against  an  ofScer  for  not  seizing  goods  on  an  execution,  which  liad  been 
attached  oa  mesne  process,  tlie  attorney  who  commenced  tlie  suit  is  a  competent  witness  for  the 
plaintiff  to  prove  tlie  delivery  of  the  execution  to  the  officer,  being  considered  by  the  court  au 
agent  for  the  plaintiff,  and  his  supposed  liability  going  only  to  his  credit.  Phillips  v.  Bridge,  11 
Mass.  R.  242. 

But  in  Pennsylvania  an  agent  to  sell  lands  is  not  a  competent  witness  to  prove  his  authority. 
The  power  of  an  agent  to  sell  lands  is  required'  by  statute  to  be  in  writing  and  proved  by  disin- 
terested witnesses.  Meredith's  Lessee  v.  Macoss,  1  Yeates,  200 ;  Nicholson's  Lessee  v.  Mifflin, 
2  Id.  38  ;  S.  C,  2  Dall.  246 ;  Girard's  Lessee  v.  Krebbs,  cited  2  Yeates,  38 ;  Plumsted's  Lessee 
v,  Rudebagh,  1  Id.  502.    Nor  is  the  agent  competent  to  prove  that  a  written  power  had  been 
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given,  and  was  mislaid.  2  Dallas,  246.  But  one  who  purchased  lands  aa  the  agent  of  another 
was  held  competent  to  prove  his  authority,  and  to  establish  the  purchase.  Miller  v.  Hayman,  1 
Teates,  23  ;  Steward's  Lessee  v.  Richardson,  2  Id.  89. 

An  assumed  agent  may  be  received  either  to  prove  or  negative  the  fact  of  his  heing  such 
agent.  Cox's  Adm'r  v.  Hill,  3  Ham.  Ohio  R.  423,  424.  Parther  as  to  proofs  hy  agents,  and  the 
manner  in  which  their  authority  is  to  be  established,  see  Renaudet  v.  Orocken,  1  Cain.  R.  167  ; 
Stewart  v.  Richards,  1  Day,  406,  note  1 ;  and  Proprietors  of  Kennebeck  Purchase  v.  Call,  1 
Mass.  R.  483. 

The  cases  upon  the  competency  of  agents,  sema/nis,  and  trustees  are  very  closely  connected  in 
principle ;  but  we  shall  here  endeavor  to  place  them  each  under  their  appropriate  head. 

We  would  first  merely  remark  a  distinction  which  some  of  the  cases  render  strilring ;  that 
where  an  action  is  brought  agairist  the  principal,  the  master  of  the  cestui  que  trust,  for  the  miscon- 
duct of  the  agent,  servant  or  trustee,  neither  is  a  competent  witness  for  the  defendant  without  a 
release.  But  where  the  action  is  brought  hy  the  principal,  master  or  cestui  que  trust,  although  the 
action  be  grounded  on  the  conduct  of  the  agent,  servant  or  trustee,  and  his  misconduct  be  setup 
as  a  defence,  yet  he  is  competent  for  his  principal  to  prove  that  the  transaction  was  within  the 
scope  of  his  authority,  and  to  repel  the  charge  of  misconduct  in  respect  to  it.  However,  by  the 
modem  cases  this  is  but  a  general  rule ;  and  there  have  been  exceptions  made,  especially  in  the 
case  of  actions  brought  for  an  injury  to  specific  property  while  in  the  care  and  under  the  use  of 
a  servant;  and  some  few  of  the  books,  both  English  and  American,  give  countenance  to  the  like 
exceptions  in  regard  to  agents.  Such  is  the  tendeiicy  of  Mr.  Starkie's  remarks  (3  Stark.  Ev. 
1728,  1729,  1 730,  2d  Am.  ed.),  which  are  cited  at  length,  and  with  approbation,  by  Baylies,  J.,  in 
Denison  v.  Hibbard  (5  Verm.  R.  598),  though  the  case  itself  drew  in  question  the  competency  of 
the  plaintifiTs  servant.  The  same  remarks  are  repeated  in  1  Stark.  Ev.  Ill,  113  (6th  Am.  ed.) 
The  8th  ed.  of  Phil.  (p.  101)  gives  as  the  result  of  the  English  eases,  that  where  thevritness  is  so 
connected  with  the  question,  that  a  verdict  for  the  plaintiff  would  entirely  relieve  him  from 
liability  over,  in  a  subsequent  action,  to  the  plaintiff,  he  is  incompetent.  The  cases  cited  are 
Rothero  v.  Elton,  Peak.  N.  P.  Cas.  84,  and  Morish  v.  Poote,  2  Moore,  508 ;  S.  C,  8  Taunt.  454; 
Wake  V.  Lock,  5  Carr.  &  Payne,  454,  also  cited  infra,  and  Sherman  v.  Barnes,  1  Mood.  &  Rob. 
N.  P.  C.  69.  But  in  Johnson  v.  Harth  (2  BaU.  183,  184,  185),  which  directly  drew  in  question 
the  conduct  of  the  plaintiff's  agent,  or  rather  perhaps  his  sub-agent,  he  was  held  competent  for 
his  principal.  And  Harper,  J.,  takes  the  distinction  between  an  action  hy,  and  one  against  the 
principal ;  for  in  the  latter  case  his  misconduct  is  made  the  very  ground  of  the  proceeding,  and  is 
directly  in  issue.  And  the  general  rule  seems  to  be  well  sustained  by  the  Enghsh  and  American 
cases  on  which  he  proceeds.  The  same  distinction  is  asserted  by  Kennedy,  J.,  in  M'Dowell  v. 
Simpson,  3  Watts,  129,  134,  135.  Tet  it  does  not  seem  to  prevail,  at  least  in  England,  as  we 
saw  above,  and  shall  see  infra,  especially  with  regard  to  servants,  and  the  American  cases  are 
conflicting  even  in  respect  to  the  agent.  The  distinction  between  agents  and  servants  is  perhaps 
very  difficult  to  maintain  on  principle.  But  we  shall  see,  as  we  have  before  seen,  in  the  previous 
notes,  that  the  exception  cannot  be  extended  to  agents  and  trustees,  especially  the  former,  with- 
out overturning  a  Hne  of  cases  most  formidable  in  number,  and  strong  in  the  learnino-  and  cha- 
racter by  which  they  were  adjudged. 

With  these  remarks  we  shall  proceed  to  the  cases,  without  further  regard  to  their  arrangement 
than  that  which  we  have  suggested.     AnAJirst — 

Of  agents  as  witnesses. — In  an  action  involving  the  validity  of  a  deed,  the'attorney  who  pre- 
pared it  is  competent  to  prove  it  valid,  even  though  there  be  another  action  pending  against  him 
in  which  he  must  fail  if  the  deed  be  invalid.  Hudson  v.  Revett,  5  Bing.  368.  A  broker  who 
efiFeeted  a  policy  is  competent  as  to  all  matters  connected  with  the  pohey,  though  he  have  an  in- 
terest aiTsing  from  a  lien  on  the  policy.  Hunter  v.  Leathley,  10  Barn.  &  Cress.  858.  This  was 
said  to  be  ex  necessitate.  In  an  action  by  the  sheriff  against  a  vendee,  for  the  price  of  goods  sold 
at  auction  by  his  deputy,  the  latter  is  a  competent  witness  for  the  sheriff.  Brent  v.  Green,  6 
Leigh,  16,  28,  29,  and  Carrington  v.  Anderson,  5  Munf.  32,  contra,  is  not  law.  6  Leigh,  29.  In 
assumpsit,  for  use  and  occupation,  it  was  held  that  the  plaintiff's  agent  might  prove  his  own 
parol  authority  to  make  a  parol  lease  from  him  to  the  defendant.  McGunnagle  v.  Thornton,  10 
Serg.  4  Rawle,  251.  This  is  contrary  to  some  of  the  Pennsylvanian  cases  on  the  same  subject 
ante,  and  seems  to  be  so  regarded  by  Duncan,  J.  (10  Serg.  &  Rawle,  252).    It  contradicts  Ander^ 
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son  V.  Hayes  (2  Teates,  95).  In  an  action  for  goods  sold,  the  plaintiffs'  servant  for  carrying 
them  tvas  held  competent  for  the  plaintiffs,  to  prove  that  the  defendant  artfully  obtained  them 
from  him  without  ready  payment,  though  his  instructions  were  not  to  let  them  go  without  cash 
.down.  Tilghman,  Ch.  J ,  puts  his  competency  on  the  ground  that,  from  the  vrhole  of  his  testi- 
mony, it  appeared  he  had  not  violated  orders.  Wilmarth  v.  Mountford,  8  Serg.  &  Eawle,  124, 
126.  In  covenant  by  an  executor  for  rent,  the  defendant  was  allowed  to  prove  by  A.  that  he  (A.) 
received  payment  by  order  of  the  plaintiff's  intestate.  Buchanan  v.  Montgomery,  2  Teates,  12. 
Note.  The  defendant  released  the  witness;  but  {Mere,  whether  this  was  necessary.  In  assumpsi': 
for  the  proceeds  of  goods  shipped  on  board  the  defendant's  schooner,  as  the  goods  of  P.,  the  ship's 
agent  was  held  competent  for  the  plaintiffs  to  prove  their  interest  in  the  goods.  Andre  v.  Care, 
3  Teates,  101.  The  plaintiff  in  detinue  derived  hig  title  from  a  sale  to  him,  made  by  an  agent, 
.who  was  held  competent  for  him  to  prove  his  ,au,thority  by  letter,  and  testify  to  its  loss  and  oon- 
jtents.  Kirkpatriok  v.  Cisna,  3  Bibb,  244.  Connelly's  Heirs  v.  Chiles,  S.  P.,  in  ejectment  as  to 
.an  agent  who  conveyed  the  land  to  the  pWntiff.  In  assumpsit,  the  defendant  offered  a  witness 
,tp  prove  that  he  w:a3  the  plaintiff's  agent,  ,and,  as  such,  receijpgd  .property  in  satisfaction  of  his 
«laim.  Held  competent.  Alexander  v.  Emerson,  ,2; Litt.  25.  The  attorney  on  feopiid  for  the 
^laintiff.is  competent  for.the  defendant. to  prp.ye  payment,  though  lie  claim  the  money  as  assignee. 
-^cLaine  v.  Bachelor,  8  Greenl.  324,  325.  But  some  books  hold  him  inadmissible,  as  being  the 
real  party.  In  assumpsit  against  the  owner  of  a  ship  for  money  adyanoed  to  the  master,  for 
.which  he  drew  on  the  owner,  the  master  is  competent  for  the  latter.  DescadiUas  y.  Harris,  .8 
.Greenl.  298.  In  assumpsit  by  a  bank  on  a  note,  the  cashier  is  competent  for  the  plaintiff,  to 
prove  its  loss  and  contents.  So  to  prove  an  overpayment.  Stafford  Bank  v.  Cornell,  1  N.  H. 
jEep.  192  And  this,  though  he  had  given  a  bond,  with  sureties,  for  the  correct  discharge  of  .his 
.duties.  United .  States  Bank  v.  Stearns,  15  Wend.  314.  go  of  an  action  .for  mo.ney  oblfiined 
.from  him  through  his  alleged  misconduct.  Franklin  Bank  v.  Freeman,  16  Pick.  535,  538,  .539. 
He  is  a  competent  witness  for  the  plaintiff  in  an  action  against  the  bank  for  the  amount  of  a 
4eposit.  Johnson  v.  The  Farmers'  Bank,  &c.,  1  Harringt.  Rep.  11'?.  The  counsel  for  the  plain- 
,tiff  is  competent  for  him,  though  he  intend  to  charge  a  commission  for  receiving  and  remitting 
.the  avails  of  the  recovery.  Sloeum  v.  Newby,  1  Murph.  423.  The  agent  of  the  proprietor  of 
i*and  conveyed  to  A.  and  then  to  B. ;  on  an  issue  whether  the  former  conveyance  was  on  good 
and  valuable  consideration,  he  was  held  competent  as  a  witness  to  sustain  the  first  deed.  Alston's 
Bx'rs  V.  Jones's  Devisees,  1  Murph.  45.  In  an  action  for  money  received  by  the  defendant  for 
the  plaintiff's  use,  the  defence  .was  payment  to  A.  as  the  plaintiff's  agent,  who  was  held  compe- 
tent for  the  defendant  to  prove  a  parol  authority.  Blackledge  v.  Scales,  I  Murph.  179.  In  a  Uke 
action,  the  plaintiff's  case  was,  that  his  agent  gambled  his  money  into  the  defendant's  hands,  at 
the  game  of  faro.  Held  that  the  agent  was  not  a  competent  witness  .for  the  plaintiff  without  his 
release.  Allen  v.  Lacy,  Dudley,  81.  But  in  another  case,  where  the  plaintiff's  agent  .had  been 
negligent — e.  g.  a  notary  in  giving  notice  to  charge  the  plaintiff's  indorser — yet  he  was  received 
for  the  plaintiff,  to  prove  a  waiver  of  notice  by  a  promise  from  the  indorser,  though  it  was 
admitted  tliat,  had  the  action  been  against  the  p;'inoipal  for  the  neglect  of  his  agent,  the  latter 
would  have  been  incompetent  for  the  former,  because  the  record  would  be  evidence.  Johnson  v. 
Harth,  2  Bail.  183,  184,  185.  See  our  notice  of  this  case,  supra.  An  agent  from  -ivhom  his  prin- 
.cipal's  goods  were  obtained  by  a  fraudulent  representation  of  the  credit  of  a  third  person,  was 
held  competent  as  a  witness  for  his  principal,  in  an  action  for  the  fraud.  Raymond  v.  Howland, 
12  Wend.  176.  In  an  action  of  account  by  one  joint  owner  against  another  for  the  proceeds  of 
timber  owned  by  them  and  sold  by  their  joint  agent,  he  was  held  to  bo  a  competent  witness  for 
the  plaintiff,  to  prove  that,  by  direction  of  the  defendant,  he  had  applied  the  whole  proceeds  to 
the  payment  of  a  debt  due  to  him  by  the  defendant  individually.  Spencer  v.  Barnum,  4  Verm- 
■Eep.  298.  In  this  case,  too,  the  agent  knew  th;it  the  timber  was  joint  property,  and  so  was, 
doubtless,  accountable  to  the  plaintiff.  The  court,  per  Baylies,  J.,  likened  it  to  the  case  of  a 
trespasser  testifying  against  his  joint  trespasser.  In  trover,  the  defendant  offered  the  agent  of 
the  true  owner  of  the  goods,  to  prove  that  he,  as  agent,  had  sold  them  to  the  defendant ;  and 
that  the  proceeds  were,  by  agreement  of  the  principal,  to  be  applied  in  paying  a  debt  due  from 
him  to  the  witness.  The  court  treated  him  as  a  vendor  in  his  own  right,  subject  by  law  to  the 
imputation  of  an  implied  warranty  in  favor  of  his  vendee,  and  so  incompetent.  Saunders  v. 
Addis,  1  Bail.  49.    In  debt,  for  the  use  of  a.town,  on  the  collector's  ofBcial  bond  for  not  paying 
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over  moneys  to  the  clerk  of  the  commissioners  r'f  the  poor,  the  clerk  was  held  :i  oomptcent  wit. 
ness  for  the  plaintiff,  to  negative  the  fact  that  he  had  received  the  moneys.  State  v.  Davidson,  1 
BaQ.  35. 

In  assumpsit  on  a  note,  and  issue  on  a  plea  of  payment,  the  question  was  how  certain  moneys 
received  by  the  plaintiff's  attorney,  li;id  been  appUed,  whether  to  extinguish  the  plaintiU's  demand, 
or  another  debt  in  favor  of  C,  against  the  defendant,  of  which  the  attorney  also  had  the  control. 
He,  the  attorney,  was  held  competent  for  the  plaintiff  to  prove  that  the  defendant  agreed,  at  the 
time  of  payment,  that  the  moneys  should  be  applied  on  the  claim  in  favor  of  C.  Marshall  v. 
Nagel,  1  Bail.  308,  in  connection  with  S.  C,  Id.  266.  In  assumpsit,  for  not  accepting  and  paying 
for  stock,  the  plaintiff  offered  the  defendant's  agent  as  a  witness  to  prove  the  sale,  ivho  swore 
that  he  purchased  the  stock,  without  disclosing  the  name  of  his  principal.  Held  incompetent 
without  a  release ;  for  he  was  Uable  to  be  treated  as  the  principal  vendor,  and  to  be  sued  as  such, 
and  was,  therefore,  called  to  throw  off  his  ■prima  facie  liabiUty  upon  another.  And  McBrain  v. 
Fortune  (3  Camp.  317),  and  Ripley  v.  Thompson  (12  Moor.  55),  were  very  properly  treated,  as  in 
point.  Hickling  v.  Fitch,  1  Miles,  208,  209.  In  these  notes  are  several  cases,  that,  where  one 
of  two  joint  debtors  are  sued,  he  who  is  not  sued,  shall  not  be  received  for  the  plaintilV,  against 
the  other ;  for  he  comes  to  throw  a  share  of  the  debt  off  himself,  and  fasten  it  on  the  defendant. 
And  see  several  cases  to  the  same  effect,  cited  infra.  In  scire  facias  on  a  judgment,  the  defence 
was  payment  to,  and  a  discharge  by  the  plauitiff's  attorney,  in  fact ;  but  the  answtr  was,  that 
the  discharge  was  obtained  by  a  Iraud  committed  on  the  attorney,  and  he  was  held  a  Competent 
witness  for  the  plaintiff  to  prove  it.  Irwin  v.  AUen,  1  Pennsylv.  Rep.  444,  447.  So  of  an  at- 
torney on  record,  in  the  suit,  who,  by  mistake,  received  the  principal  sum,  omitting  the  costs, 
and  gave  a  general  discharge,  his  chent,  though  learning  from  him  but  part  of  the  circumstances', 
having  directed  him  to  proceed  with  the  suit,  at  his,  the  client's  expense.  Steward  v.  Riggs,  1 
Fairf  467.  In  ejectment,  the  defence  was,  that  the  defendants  held  by  &  valid  lease,  from  one 
having  no  actual  or  express  authority  at  the  time,  to  give  it ;  but  a  general  power,  to  be  made 
out  by  previous  acts  of  the  plaintiffs,  and  their  subsequent  recognition.  Held,  that  the  agent 
was  a  competent  witness  for  the  defendant  to  prove  these  facts  (McDowell  v.  Simpson,  3  Watts, 
129 ;  Myers  v.  Anderson's  Heirs,  1  "Wright,  513,  514) ;  for,  said;  he  is  liable  indifferently,  to 
either  party,  according  to  circumstances.  The  attorney  on  record  is  competent,  as  a  witness  for 
the  plaintiff;  though  the  latter  be  indebted  to  him,  and  he  expect  to  obtain  some  of  the  money 
in  payment.  Geisse  v.  Dobson,  3  Whart.  Rep.  34.  Otherwise,  if  a  portion  of  the  recovery  be 
assigned  to  him  (Morns'  Adm'r  v.  Bills,  1  'Wright,  343,  344) ;  or  he  is  to  have  a  portion  of  the 
money,  when  collected.  Commonwealth  v.  Moore,  5  J.  J.  Marsh.  655,  656.  An  agent,  selling 
goods  with  warranty  of  soundness,  and  a  personal  guaranty  of  the  truth  of  the  warranty,  was 
made  liable  to  the  vendee  by  an  award.  In  an  action  by  the  same  vendee  against  the  principal, 
founded  on  the  same  warranty,  the  agent  was  held  competent  for  the  defendant,  as  a  witness. 
inasmuch  as  his  fate  was  fixed  by  the  award,  and  could  not  be  changed  by  the  event.  Jadkson 
V.  "Wright,  3  "Whart.  Rep.  601,  606,  607.  Otherwise,  had  it  not  been  for  the  award.  Hicbardsoii 
V.  Dorr,  6  Verm.  Rep.  917.  In  assumpsit  for  goods  sold,  the  plaintiff  called  a  witness  who  pur- 
chased them,  the  bUl  being  made  out  to  him  in  hia  own  name ;  and  he  drawing  for  the  price. 
Held  not  competent.  Hewitt  v.  Lbvering,  3  Fairf.  201,  203,  and  the  books  there  cited.  Thfe 
plaintiff's  agent,  as  sueb,  retains  the  attorney  to  prosecute  his  cause.  This  does  not  render  the 
agent  incompetent,  as  a  witness  for  the  plaintiff.  He  is  not  personally  responsible  to  the  attorney. 
Morris  v.  'Wadsworth,  17  "Wend.  103,  117.  So,  though  he  take  an  active  part  in  obtaining  ^d- 
curity,  Ac,  if  he  be  not  personally  responsible;  and  though  he  has  long  acted  as  the  party's 
agent  m  respect  to  the  land  in  question,  and  received  delivery  of  possession,  and  made  ah  entry 
in  his  name.  Smith  v.  "White,  5  Dana,  376,  382.  In  assumpsit  agaihSt  a  school  district,  for  rent 
of  a  school  room,  the  prudential  committee  of  the  district  is  a  competent  witness  for  the  plaiitiff 
to  prove  that  he  hired  it  for  the  defendant,  and  that  si  school  was  kept  in- it.  Allen  v.  School 
District  No.  2,  15  Pick.  35,  39.  In  aasuiupsit  for  goods  sold,  the  plaintiff's  attorney,  -ivho  sold  the 
goods  for  him,  and  caused  the  suit  to  be  brought,  was  held  competent  for  him,  to  prove  his  de- 
mand. Zino  V.  Verdelle,  9  Lou.  Rep.  (Curiy)  51.  It  was  held  that  an  agent  who  had  sold  land, 
was  a  competent  witness  for  defendants  in  ejectment,  who  did  not  d^ri^e  title  from  his  sale- 
though  said  that  on  the  trial  of  an  action  by  his  principal,  agailist  one  claiining  under  his  the 
agent's  sale,  lie  would  not  be  a  competent  witness  for  the  latter.    Swearingen  v.  Fields,  1  Dana, 
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387,  388.  On  a  bill  by  a  judgment  and  execution  creditor  to  compel  the  sherifiTs  vendee  to 
complete  his  purchase  of  land,  sold  to  him  under  the  execution,  the  sheriff  is  a  competent  wit- 
ness for  the  plaintiff.  French  v.  Sturdevaut,  8  Greenl.  246,  249.  See  Mookbee's  Adm'r  v. 
Gardner,  cited  infra,  from  6  Har.  &  Gill,  116. 

Secondly,  qf  ihe  competency  of  irustees. — An  executor  was  received,  as  competent  to  prove 
transactions  between  himself,  as  such,  and  the  guardian  of  the  children  of  his  testator,  in  an 
action  between  the  guardian  and  a  third  person.  Fenwick  v.  Forrest,  6  Harr.  &  John.  415.  As 
to  the  competency  of  a  trustee  in  chancery,  though  a  party  in  the  cause,  see  Hawkins  v.  Hawkins, 
2  N.  Car.  Law  Eepos.  627.  The  doctrine  of  impUed  warranty  of  title  does  not  extend  to  exec- 
utors, and  other  trustees,  selling  goods,  lands,  &c.,  therefore  they  are  competent  to  suj'port  the 
title  of  their  vendees.  Mockbee's  Adm'r  v.  Gardner,  2  Harr.  &  Gill,  17  K.  And  see  French  v. 
Sturdevant,  supra,  cited  from  8  Greenl.  246.  But  they  may  make  themselves  incompetent  by 
an  express  warranty,  as  where  a  collector,  selling  land,  added  an  express  personal  covenant  for 
the  title.  Richardson  v.  Dorr,  5  Verm.  Rep.  9,  17.  The  trustee  and  agent  of  an  incorporated 
village,  is  competent  as  a  witness  for  the  vUlage,  in  a  suit  with  regard  to  its  property.  Trustees 
of  Watertown  v.  Cowen,  4  Paige,  510,  513.  So,  a  trustee  of  a  savings'  bank.  Middletown 
Savings'  Bank  v.  Bates,  11  Conn.  Rep.  519,  522.  And  see  Randel  v.  Chesapeake  and  Delaware 
Canal  Co.,  1  Harringt.  233,  295. 

Most  of  the  BngUsh  cases,  as  to  the  competency  of  the  trustees,  are  very  well  summed  up  in 
the  late  treatise  of  WiUis  on  Trustees,  pp.  227,  228,  229,  republished  in  the  Law  Lib.  No.  for 
December,  1835. 

With  respect  to  a  trustee  who  is  not  a  party  in  the  cause,  and  having  no  interest  in  the  subject 
matter  of  dispute,  except  as  a  trustee,  the  cases  are  entirely  uniform  that  he  is  admissible. 
Jones  V.  Sasser,  1  Dev.  &  Batt.  452  ;  Potter  v.  Burd,  4  Watts,  15,  17 ;  Newman  v.  Milbourne,  1 
Hill's  Ch.  Rep.  13.  E.  g.  a  general  guardian  for  the  plaintiff.  Den  ex  dem.  Newton  v.  Ayres,  1 
Green,  153.  A  captain  of  a  company,  in  a  prosecution  for  a  fine,  to  a  part  of  which  he  was 
entitled  for  the  use  of  the  company.  Burt  v.  Dimmock,  11  Pick.  355,  356;  State  v.  Wil.son,  7 
N.  Hamp.  Rep.  543,  548.  So  the  executor  of  a  distributee  is  not  incompetent  to  testify  in  a 
cause  wlierein  liis  testator  would  have  been  incompetent,  because  he  was  a  distributee.  How- 
ard's Adm'r  v.  Burgen,  4  Dana,  137.  A  father  has  no  such  interest  in  his  child's  personal  prop- 
erty, as  to  preclude  his  being  a  witness  for  him  in  a  suit  involving  its  title;  thougli  he  is  a 
guardian  by  nature.  That  gives  him  no  control  over  the  child's  property ;  and  his  competency 
is  not  therefore  open  even  to  the  objection  that  he  is  a  trustee.  Fonda  v.  Van  Home,  15  Wend. 
631,  633.  So  a  general  guardian,  though  he  be  entitled  to  the  care  of  the  property,  expect  to 
support  the  child,  and  be  paid  by  the  property  in  question,  and  though  he  have  retained  counsel, 
and  taken  an  active  part  in  conducting  the  cause.  Den  ex  dem.  Newton  v.  Ayres,  1  Greeni 
153,  156. 

Thirdly,  of  ihe  competency  of  servants. — The  mere  relation  of  servant  does  not  disqualify,  any 
more  than  that  of  agent  or  trustee.  But  servants  are  not  competent,  either  for  the  plaintiff  or 
defendant,  when  answerable  to  them  in  respect  to  the  matter  in  issue. 

That  the  servant  of  the  plaintiff  driving  his  carriage,  &c.,  for  an  injury  to  which,  while  in  the 
care  of  the  servant,  the  plaintiff  sues,  is  not  competent  for  him,  see  in  addition  to  the  cases  ante, 
note  629,  the  following  cases :  Wake  v.  Lock,  6  Carr.  &  Payne,  454 ;  Homing  v.  English,  6  Id.  54  2  ; 
Harding  v.  Colley,  Id.  543 ;  Allen  y.  Lacey,  Dudley,  81 ;  also  cases  ciiedsupra,  at  the  introduction  of 
this  head.  In  assumpsit,  for  money  committed  to  the  defendant,  as  a  common  carrier,  it  appeared  that 
his  servant  received  the  money  to  dehverto  H.  for  the  plaintiff's  use,  to  be  transmitted  to  him,  which 
the  defendant  contended  was  done ;  but  the  plaintiff  offered  H.  to  prove  that  he  never  received 
it.  Held,  that  he  was  inadmissible;  for  a  recovery  and  satisfaction  would  exonerate  him. 
Denison  v.  Hibbard,  5  Verm.  R.  496,  498.  See  our  notice  of  this  case,  siqira.  But  some  cases 
are  to  the  contrary.  In  an  action  on  a  policy  of  insurance  on  a  steamboat,  which  was  defended 
on  the  ground  of  the  master's  negligence,  he  was  held  a  competent  witness  for  the  plaintiff. 
Powell  V.  Cincinnati  lus.  Co.,  7  Ham.  R.  pt.  1,  pp.  266,  282,  283.  In  an  action  by  the  vendee  of 
a  vessel,  against  the  vendor,  on  a  warranty  that  it  was  seaworthy,  the  master  in  whose  care  the 
vessel  was  alleged  to  have  been  lost  for  unseaworthiness,  was  held  competent  as  a  witness  for 
the  plaintiff.    Newbold  v.  Wilkitis,  1  Harringt.  43. 

As  to  the  defendant.    In  case,  for  digging  near,  and  injuring  the  plaintiff's  wall,  the  defend- 
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principle,  that  the  evidence  of  agents  employed  in  ordinary  transactions 
of  commerce,  is  admissible  ex  necessiiate,{l)  notwithstanding  they  may  be 
int^^ested ;  and  cases  sometimes  arise,  in  which  the  reception  of  their  evi- 
dence could  only  be  warranted  on  this  ground. 

There  are  many  cases  which  have  been  decided  with  reference  to  the 
competency  of  factor  and  agents  to  give  evidence  of  matters  within  the 
scope  of  their  employment.  It  has  been  held,  that  a  factor  may  prove  a 
sale  in  the  course  of  his  employment,  though  he  is  to  receive  a  poundage 
on  its  amount  ;(2)  or  though  he  is  to  be  entitled  to  what  he  has  bargained 
for  beyond  a  stated  sum.(3)  And  a  broker,  who  has  effected  a  policy, 
is  a  competent  witness,  ex  necessitate,  to  prove  all  matters  connected  with 
the  policy,  notwithstanding  he  may  have  an  interest  arising  from  alien  on 
the  policy.(4)  It  is  laid  down  by  Eyre,  C.  J.,  that  the  exception  is  not 
confined  to  mere  agents  and  brokers,  but  that  every  man  who  makes  a 
contract  for  another  comes  within  the  description  ;  but  in  a  later  case  it 
appears  to- have  been  considered  by  Lord  Tenterden,  that  the  principle 
of  the  exception  did  not  apply  where  the  only  agency  or  connection  be- 
tween the  parties  arose  out  of  the  particular  transaction  in  question.(5) 

It  is  the  common  practice  to  admit  servants  and  carriers,  to  prove  the 
payment  of  a  receipt  of  money,  or  the  delivery  of  goods  on  behalf  of  their 
master  or  principal.(6).    Thus,  if  money  has  been  overpaid  by  a  servant, 


ant's  workman  who  dug,  is  not  competent  for  him,  without  a  release.  Mitchell  v.  Hunt,  6  Carr. 
&  Payne,  351.  So,  a  carrier's  servant,  who  carried  a  parcel,  ia  not  competent  for  him,  in  case  for 
negligence  in  carrying  it.  Harrington  y.  Cas  well,  6  Carr.  &  Payne,  352.  In  case  against  the  owner 
of  a  ship,  for  losing  the  shipper's  (plaintifif  's)  goods,  the  master  is  not  a  competent  witness  for  the 
defendant.  Gardner  v.  SmaJlwood,  2  Hayw.  349.  In  case  against  a  town  for  special  damage 
arising  from  the  non-repair  of  a  bridge,  the  surveyor  of  highways  of  the  district  where  the 
bridge  is  situated,  is  not  a  competent  witness  for  the  defendant.  Turan  v.  Inhabitants  of  Ran- 
dolph, 6  Verm.  B.  369,  373. 

But  a  distinction  must  be  taken,  that  where  the  man  sued  for  the  injury  was  himself  present, 
and  engaged  in  the  immediate  direction  of  his  servant  (e.  g.  the  owner  and  master  sued  for  his 
helmsman's  negligently  sailing  his  canal  boat,  so  as  to  come  in  collision  with  the  plaintiff 's  boat 
he,  the  master,  immediately  superintending),  the  servant  is  a  competent  witness  for  the  defend- 
ant. The  negligence  of  the  servant,  for  which  he  is  answerable  over,  is  not  in  question.  The 
act  is,  that  of  the  master.  Noble  v.  Paddocis:,  19  Wend.  456.  Beside,  it  may  be  added,  that 
they  stand  in  the  nature  of  voluntary  Joint  wrongdoers,  one  of  whom  is  always  «■  witness  for  or 
against  the  other. 

(1)  By  Lord  Tenterden,  8  B.  &  C.  408  ;  by  Parke,  J.,  10  B.  &  C.  864. 

(2)  Dixon  V.  Cooper,  3  "Wils.  40 ;  1  Atk.  248. 

(3)  Benjamin  v.  Porteus,  2  H.  BL  520  ;  R.  v.  Phipps,  B.  N.  P.  289. 

Note  B56. — But  a  collector  of  taxes  who  was  to  receive  a  commission  on  the  amount  of  cash 
paid  into  the  treasury,  was  held  incompetent  for  the  state,  in  an  action  involving  a  claim  for 
taxes,  which  it  was  his  business  to  collect,  this  not  being  a  case  to  which  the  exception  arising 
from  necessity  and  the  usage  of  trade  applies.    Treasurer  of  the  State  v.  Nail,  Tuyl.  5. 

(4)  Hunter  v.  Leathley,  10  B.  &  C.  858. 

(5)  Edmonds  v.  Lowe,  8  B.  &  C.  408. 

(6)  By  Holt,  C.  J.,  11  Mod  262,  B.  N.  P.  289.  See  4  T.  R.  589,  590 ;  Matthews  v.  Haydon,  2 
Bsp.  N.  P.  C.  509 ;  Spencer  v.  Golding,  Peake  N.  P.  C.  129 ;  Adams  v.  Davis,  3  Esp.  N.  P.  C.  48. 
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or  paid  by  mistake,  lie  is  a  competent  witness  iu  an  actioa  to  recover  it 
baok.(l)  And  wliere  the  question  was,  whether,  by  the  custom  of  a 
manor,  a  fine  was  due  to  the  lord  during  his  minority  on  the  tenant's  ad- 
mission, the  steward  of  the  manor  was  allowed  to  give  evidence  for  the 
lord,  thouyh  it  was  objected  that  he  would  be  entitled  to  a  fee  ou  admis- 
sion, which  he  would  lose  if  the  tenant  were  not  admitted.(2) 

But  though  agents  and  brokers  are  competent  to  prove  a  sale  or  con- 
tract in  the  ordinary  course  of  their  employment,  it  was  decided  (before 
the  statute  3  &  4  Wm.  IV,  o.  42,  §  26),  in  an  action  against  the  principal 
for  misconduct  or  negligence,  that  they  were  not  competent  to  prove  that 
a  contract  had  been  properly  executed.  Thus,  in  an  action  against  an 
agent  for  misconduct,  in  purchasing  goods  of  an  inferior  quality.  Lord  Chief 
Justice  Gibbs  rejected,  as  an  incompetent  witness,  the  broker  of  the  de- 
fendant, who  was  called  to  prove  that  he  had  purchased  goods  of  the  best 
quality. (3)  And  where  a  person  had  enterisd  into  a  contract  for  the  pur- 
chase of  goods  in  his  own  name,  it  was  ruled,  that  he  was  not  a  compe- 
tent witness  in  an  action  for  goods  sold  and  delivered,  to  prove  that  he 
purchased  them  as  the  agent  for  the  defendant.(4) 

So  also,  where  the  act  'of  the  servant  has  been  out  of  the  ordinary  course 
of  his  employment  and  a  mere  breach  of  duty,  the  priijciple  does  not  ap- 
ply ;  and  it  has  been  ruled,  that  in  such  a  case  the  servant  is  incompetent 
without  a  release.  Thus,  in  an  action  to  recover  back  money  which  had 
been  intrusted  to  the  plaintiff  for  a  special  purpose,  and  paid  by  the  ser- 
vant in  illegal  insurances,  he  was  considered  incompetent.  And  before 
the  Stat.  3  &  4  Wm.  IV,  c.  42,  it  was  considered  as  a  settled  rule,  in  ac- 
tions against  a  master  for  the  negligence  of  his  servant,  that  the  servant 
was  not  competent  to  disprove  the  fact  of  his  negligence.(5)  The  cases  on 
this  subject  have  already  been  fully  discussed  in  treating  of  incompetency 
by  reason  of  a  liability  over,  and  in  considering  the  effect  of  the  late  statute 
on  this  class  of  cases. 

Some  other  cases  may  be  added,  which  will  range  more  conveniently 
within  this  section  than  any  other. 

Upon  issues  sent  from  courts  of  equity,  it  is  not  an  unusual  thing  to 
direct  that  the  parties  to  the  suit  shall  be  examined  at  the  trial  as  wit- 
nesses. It  has  been  said  in  a  case  in  the  Court  of  Chancery  upon  this 
subject,  that  upon  an  order  of  this  nature  no  objection  is  waived,  except 


(1)  Martin  v.  Howell,  1  Stra.  647  ;  Barker  v.  Macrae,  3  Campb.  144. 

NoTB  657. — Cortes  v.  Billings,  1  John.  Gas.  270.    And  see  \  Hen.  &  Munf.  640. 

(2)  Champion  v.  Atkinson,  3  Keb.  90 ;  Eep.  temp.  Hard.  360. 

(3)  Gevera  v.  Mainwaring,  1  Holt  N.  P.  C.  139. 

(4)  MoBraine  v.  Fortune,  3  Campb.  317.  See  the  preceding  section  aa  to  the'  effect  of  the  stat. 
3  &  4  W.  IV,  0.  42,  §  26,  on  Incompetency  arismg  from  liability  over. 

(5)  NoTB  658. — See  cmiSf  note  629,  Where  the  cases  to  the  pohrt  in  the  text,  are  all  quoted  and 
oonaidered. 
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that  wliicli  arises  from  tlie  party  being  plaintiff,  or  defendant  in  tlie 
canse.(l)  And  it  has  been  ruled  in  a  late  case  at  Nisi  Prius,  that  where  a 
witness  is  interested  in  the  result  of  a  suit  in  equity,  in  consequence  of  the 
decree  in  the  suit  being  evidence  for  or  against  his  own  claims  on  a  sub- 
sequent occasion,  he  is  not  made  competent  upon  the  trial  of  an  issue  di- 
rected in  such  suit,  by  the  statute  3  &  *4  TVm.  IV,  c.  42,  §  -26,  the  language 
of  which,  as  we  have  seen,  only  applies  to  cases  where  the  objection  is  "  on 
the  ground  that  the  verdict  or  judgment  in  the  action"  would  be  admis- 
sible for  or  against  the  witness.(2) 

It  has  also  been  treated  as  an  exception  to  the  general  rule,  from  neces- 
sit\',  that  in  an  action  for  a  malicious  prosecution,  the  evidence  which  the 
defendant  gave  before  the  grand  jury  in  support  of  the  indictment,  or  his 
deposition  before  magistrates  in  support  of  a  charge  of  felony,(3)  is  under 
special  circumstances,  admissible  on  his  behalf  at  the  trial  of  the  action. 
In  Johnson  v.  Browning,  the  evidence  so  given  by  the  defendant's  wife, 
who  was  the  only  person  present  at  the  time  of  the  supposed  felony,  and 
who,  as  the  report  says,  could  not  herself  be  a  v/itness,  was  admitted  by 
Holt,  C.  J.,  on  the  ground,  "  that  otherwise  one  that  should  be  robbed 
would  be  under  an  intolerable  mischief,  for  if  he  prosecuted  for  such  rob- 
bery, and  the  party  should  be  acquitted,  the  prosecufor  would  be  liable  to  an 
action  for  a  malicious  prosecution,  -without  the  possibility  of  making  a  good 
defence,  though  the  cause  of  prosecution  were  ever  so  pregnant." (4) 

An  exception,  in  the  case  of  a  person  interested  in  the  costs  of  a  crimi- 
nal prosecution,  may  occur  on  the  trial  of  an  indictment  which  the  defend- 
ant removes  by  certiorari.  In  this  case,  the  prosecutor  is  entitled  to  costs 
on  the  event  of  the  indictment  being  found  in  his  favor,  but  he  is  never- 
theless a  competent  witness,  upon  the  special  ground  of  the  policy  and 
intention  of  the  statute ;  for  the  object  of  the  statute  was  to  discourage  the 
removal  of  indictments ;  and  if  the  defendant  could  disqualify  the  prose- 
cutor from  giving  evidence,  by  removing  the  indictment,  such  removals 
would  be  encouraged  and  multiplied.(5)  Upon  an  indictment  for  the 
non-repair  of  a  road,  power  was  given  to  the  court  by  the  Highway 
Acts,(6)  to  award  costs  against  the  prosecutor,  if  the  prosecution  appeared 
to  be  vexatious ;  but  this  provision  does  not  affect  the  prosecutor's  compe- 
tency; (7)  the  evidence  of  the  prosecutor  is  receivable  according  to  the 


(1)  See  Rogerson  v.  Whittington,  1  Swanst.  39.  The  precise  meaning  of  this  observation 
seems  not  very  clear,  but  it  appears  to  assume  that  «■  party  to  a  suit  is  incompetent,  qua  party, 
and  without  reference  to  any  interest  in  the  event.  But  see  the  judgment  of  Tindal,  C.  J.  1 
Bing.  398. 

(2)  Stewart  v.  Barnes,  1  Mood.  &  Rob.  472. 

(3)  Jackson  v.  Bull,  2  Mood,  k  Rob.  ITS. 

(4)  See  also  B.  K.  P.  14,  citing  GoWm.  Car,  174B. 
(i)  R.  v.'M&cbt,  10  llod.  193. 

(6)  See  Stat  13  Geo.  lU,  u.  TS,.  §  64. 

(7)  R.  V.  HamtBersmlth,  1  -Stark. -N.  P.  C.  35T. 
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general  rule;    and,  besides,  the  interest  is  uncertain,  as  the  power  of 
awarding  costs  is  in  the  discretion  of  the  court.(l) 

1'liere  are  yet  a  few  cases,  which  are  exceptions  to  the  general  rule  of 
evidence,  and  made  so  for  the  purpose  of  preventing  an  abuse  or  perversion 
of  the  rule. — AV  here  a  witness  offers  to  surrenderor  release  his  interest, 
and  thus  does  all  in  his  power  to  remove  the  objection  to  his  testimony, 
but  the  other  party  refuses  to  accept  the  release,  it  will  not  be  competent 
to  such  party  to  object  to  the  witness's  testimony,  and  his  evidence  may 
be  received.(2)  Or,  if  the  interest  may  be  removed  by  the  release  of  one 
of  the  parties  to  the  cause,  and  such  party  offers  to  remove  it,  and  the 
witness  refuses,  he  cannot  thereby  deprive  the  party  of  his  testimony. 

In  the  case  of  Anstey  v.  Dowsing,(3)  Lee,  C.  J.  expressed  an  opinion, 
that  a  legatee  was  not  competent  to  prove  the  due  execution  of  the  will, 
although  payment  of  the  legacy  was  tendered  to  him,  which  tender  he 
refused.  But  the  ground  of  this  opinion  was,  that,  even  if  he  had  accepted 
the  legacy,  he  still  would  have  been  incompetent,  as  having  been  interested 
at  the  time  of  attestation  ;  a  point  on  which,  although  there  has  been 
some  difference  of  of)inion,  the  greatest  authorities  are  in  support  of  the 
'Contrary  proposition,  namely,  that  the  payment  of  the  legacy  would 
jestore  the  competency  of  the  witness.(4) 

If  a  witness  has  acquired  an  interest  in  the  subject  matter,  for  the  mere 
^purpose  of  depriving  the  party  to  the  suit  of  the  benefit  of  his  testimony, 
this  ought  not  to  exclude  him  from  giving  evidence.  It  was  ruled  by 
Lord  Holt,  in  the  case  of  Barlow  v.  Vowel,(5)  that  if  a  man  be  a  witness 
of  a  wager,  and  afterwards  bet  himself,  this  shall  not  be  a  reason  to  except 
against  his  being  sworn  to  prove  the  wager.  And  from  analogy  to  this 
case,  Xiord  Kenyon  and  Mr.  Justice  Ashurst  were  of  opinion  in  the  case 
of  Bent  V.  Baker(6)  (where,  on  the  trial  of  an  action  on  a  policy  of  insur- 
ance, the  broker  had  been  called  as  witness  for  the  defendant,  but  rejected, 
because  he  had  underwritten  the  pclicy  alter  the  defendant),  that  even  if 
it  were  true  in  general,  that  one  underwriter  could  not  be  a  witness  for 
another,  yet  the  witness  ought  to  have  been  admitted  in  that  case,  as  the 
defendant  had  acquired  an  interest  in  his  testimony  before  the  witness  had 


(1)  See  R.  V.  Cole,  1  Bsp.  169. 

(2)  Goodtitle  v.  'Welford,  Doug.  134;  by  BuUer,  J.,  3  T.  E.  35. 

(3)  2  Str.  1253. 

(4)  Wyndhatn  v.  Chetwynd,  1  Burr.  414;  Doe  d.  Hiudson  t.  Kersey,  4  Burn's  Ecc 
Law,  91.*     ■ 

(5)  Skin.  586.     See  Rescous  v.  "Williams,  3  Lev.  152 ;  and  Cowp.  136. 

(6)  3  T.  R.  21. 

*  By  St.  1  Vict  c.  26,  §  15,  It  l8  enacted.  If  any  person  shall  atlest  the  execution  of  any  will,  to  whom,  or  to 
whoAe  wife  or  husband,  any  beneficial  devise,  leftacy,  Intoresr,  Ac.,  of  real  or  personal  estate  shall  be  made  (ex- 
cept charpresor  directions  for  the  piiyinent  of  debts),  such  devise,  Ac.,  shall  be  void  so  far  as  concerns  the  person 
•ttesting,  or  the  wife  or  husband,  or  other  persi  n  claiming  under  tuch  person,  &e,  and,  notwithstanding  the 
devise,  such  person  attesting  shall  be  admitted  as  a  witness  to  prove  the  e.vecutlon.  Its  validity  or  Invalidity. 
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signed  the  policy.  And  tliey  laid  down,  as  a  general  principle,  deducible 
from  the  case  of  Barlow  v.  Vowel,  that  where  a  person  makes  himself  a 
party  in  interest  after  a  plaintiff  or  defendant  has  an  interest  in  his  testi- 
mony, he  may  not  by  this  deprive  the  plaintiff  or  defendant  of  his  testi- 
mony. 

However,  it  appears  to  be  questionable,  whether  this  proposition  is  not 
expressed  in  too  large  and  general  terms.  The  incompetency  of  a  witness 
on  account  of  interest  must  depend  rather  on  the  nature  of  the  interest, 
than  upon  the  time  of  acquiring  it.  The  question  on  the  voir  dire  is, 
whetlier  he  is  interested  at  the  time  of  his  examination.  If  he  is  directly 
interested  at  th  it  time,  he  is  not  a  competent  witness  in  general  without  a 
release,  and  it  seems  to  be  no  answer  to  the  objection  to  show  that  he  has 
become  interested  only  feince  the  commencement  of  the  action,  or  since  the 
time  of  his  being  acquainted  with  the  fict  which  he  is  called  to  prove. 
Thus,  before  the  3  &  4  W.  IV",  c.  42,  u[)on  a  trial  on  a  customary 
right  of  common,  a  witness  was  incompetent,  who  admitted  upon  the  voir 
dire,  that  he  was  in  the  occupation  of  a  messuage,  and  that  he  claimed  a 
similar  right  of  common  as  annexed  to  his  tenement ;  and  it  could  not  be 
material,  whether  he  had  been  in  possession  for  a  number  of  years  or 
had  the  tenement  only  j  ust  before  the  trial  of  the  cause.  In  either  case 
he  appeared  to  be  equally  incompetent :  yet  in  the  latter  it  might  be  said, 
that  he  had  acquired  his  interest  after  the  party  had  become  interested  in 
his  testimony.  The  case  of  Barlow  v.  Vowel  must  be  considered  as  hav- 
ing been  determined  on  the  ground  of  fraud:  the  witness  proposed  to  be 
examined  was  the  original  witness  of  the  wager ;  it  was  a  fraud,  therefore, 
to  deprive  the  party  of  the  benefit  of  his  testimony. (1) 

In  the  subsequent  case  of  Forester  v.  Pigou,(2)  wliere  the  defendant  in 
an  action  on  a  policy  of  insurance  called  another  underwriter  to  prove  the 
policy  void  on  account  of  a  misrepresentation  of  the  nature  of  the  risk, 
and  upon  the  voir  dire  the  witness  stated,  "  that  he  had  paid  the  loss  to 
the  plaintiif,  upon  an  understanding  that  he  was  to  be  repaid  in  the  event 
of  this  action  failing,  and  that  he  had  since  received  a  letter  from  the 
plaintiff,  promising  to  return  the  money  in  that  event,"  an  objection  was 
taken  to  his  competency,  on  the  ground  of  his  being  interested  in  the 
event ;  the  point  was  argued  on  the  other  side  upon  the  authority  of 
Barlow  v.  Vowel,  and  it  was  said,  the  witness  had  not  .become  interested 
until  after  the  commencement  of  the  action,  and  that  the  plaintiff  ouo-ht 
not  to  be  allowed  to  defeat,  by  his  own  act,  the  interest  which  the  defend- 
ant had  in  the  witness's  testimony ;  but  the  witness  was  considered  to  be 
incompetent  and  rejected ;  for  although  he  would  not  be  disqualified  by 
any  s.gYQe,vaeu^  fraudulently  entered  into  between  him  and  the  plaintiff  for 


(1)  By  Lord  Ellenborough,  in  Forester  v.  Pigou,  1  Maule  &  Selw.  9,  in  which  the  case  of 
Barlow  v.  Vowel  was  referred  to. 

(2)  3  Campb.  380 ;  S.  0.,  1  Maule  &  Selw.  9. 
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the  purpose  of  taking  off  his  testimony,  yet,  on  the  other  hand,  the  pen- 
dency of  a  suit  could  not  prevent  third  persons  from  transacting  business 
lonajide  with  one  of  the  parties;  and  if  an  interest  in  the  event  of  the 
suit  is  thereby  acquired,  the  general  consequence  of  law  must  follow,  that 
the  person  so  interested  cannot  be  examined  as  a  witness  for  that  party, 
from  whose  success  he  will  necessarily  derive  an  advantage.  A  niotion 
was  afterwards  made  for  a  new  trial  on  account  of  the  rejection  of  this 
witness,  as  well  as  of  another  also,  who  was  similarly  situated ;  and  a  new 
trial  was  granted  for  the  purpose  of  fiscertaining  more  particularly  the 
precise  time  when  the  undertal^ing  was  made  to  the  witnesses  ;  but  the 
court  added,  that  if  a  person  who  is  under  an  obligation  to  become  a  wit- 
ness for  either  of  the  parties  to  a  suit,  choose  to  pay  his  debt  beforehand, 
upon  a  condition  that  is  to  be  determined  by  the  event  of  the  suit,  he  be- 
comes as  much  interested  in  the  event  as  if  he  were  a  party  to  a  consoli- 
dation ru]e.(l) 


(1)  Note  659. — The  rule,  as  laid  down  in  Barlow  v.  Towel,  and  Bent  v.  Baker,  that  where  a. 
person  makes  himself  a  party  in  interest,  after  a  plaintiff  or  defendant  has  an  interest  in  his  tes- 
timony, he  shall  not  by  so  doing  deprive  the  party  of  the  benefit  of  his  testimony,  has  been 
recognized  as  sound  law  in  the  states  of  iTew  York,  Maine,  Kentucky,  and  in  the  Circuit  Court  of 
the  United  States  sitting  for  the  district  of  Tennessee,  in  1812,  and  with  some  modification  in 
Connecticut  and  Pennsylvania.  Thus,  in  an  action  of  ejectment,  the  lessors  of  the  plaintiff  claimed 
as  heirs  of  N.  "W.,  who  died  seized  of  the  premises  in  question.  The  defendant  offered  in  evi- 
dence a  wiU  of  N.  W.,  by  which  the  whole  of  the  testator's  estate  was  devised  to  B.  W.  The 
plaintiff  then  offered  a  witness  to  prove,  that  at  the  time  of  executing  the  will  the  testator  was 
non  compos,  or  that  the  wUl  had  been  obtained  by  unfair  practices,  to  which  the  defendant  ob- 
jected that  the  witness  had  acquired  an  interest  in  the  premises,  under  the  devisee ;  but  he  was 
held  to  be  competent.  Kent,  J.,  said,  "  that  the  interest,  in  order  to  exclude  the  witness,  must 
not  have  arisen  after  the  fact  to  which  he  is  called  to  testily  happened,  and  by  his  own  act, 
without  the  interference  or  consent  of  the  party  by  whom  he  is  called ;  because,  in  that  case,  it 
would  be  in  the  power  of  the  witness,  and  even  of  the  adverse  party,  to  deprive  the  person 
wanting  his  testimony  of  the  benefit  of  it."  Jackson  ex  dem,  WoodhuU  v.  Rumsey,  3  John. 
Cas.  234. 

So,  where  a  witness  offered  by  the  plaintiff,  had  an  action  then  pending  against  the  defend- 
ants, and  in  which  the  parties  had  filed  an  agreement  that  that  action  should  abide  the  event  of 
the  present  suit.  The  defendant  objected  to  the  competency  of  the  witness  on  the  ground  of  his 
interest,  arising  out  of  this  agreement.  The  objection  was  overruled  by  the  judge,  and  a  verdict 
being  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  it  was  decided  that  the  witness 
was  competent,  his  interest  having  arisen  subsequently  to  the  happening  of  the  facts  which  he 
was  called  to  prove,  and  more  particularly  as  his  interest  was  created  by  the  act  of  the  party  ob- 
jecting to  his  competency.    Burgess  v.  Lane  et  al.,  3  Greenleaf's  R.  165. 

So  in  an  action  of  detinue,  to  recover  a  slav6,  which  the  defendant  had  purchased  at  a  sheriff's 
sale,  it  appeared  that  a  witness  introduced  by  the  plaintiffs,  had,  after  the  event  which  ho  was 
called  to  prove,  and  at  the  request  of  the  defendant,  become  his  surety  to  the  sheriif  for  the 
price  of  the  slave.  It  was  contended  by  the  defendant,  that  if  the  plaintiffs  should  succeed 
in  this  action,  and  establish  their  right  of  property  to  the  slave,  he  (the  defendant)  and  the 
witness  would  be  discharged  from  their  obligations  for  the  purchase  money  at  the  sheriff's 
sale,  and  ccnsecjuently  the  witness  was  directly  interested  in  the  success  of  the  plaintiff.  But 
the  court  said,  that  any  objection  to  the  competency  of  the  witness,  on  account  of  that  obliga- 
tion, came  with  a  very  ill  grace  from  the  defendant,  and  should  not  exclude  the  evidence ;  for 
the  right  of  property  asserted  by  the  plaintiffs,  not  only  originated  before  the  execution  of  the 
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obligation,  but  the  obligation  was  executed  by  the  witness  through  the  procurement  of  the 
defendant,  and  without  any  participation  of  the  plaintiffs;  and  i^  after  the  event  which  he  is 
called  to  prove,  the  witness  becomes  interested  by  his  own  act  and  without  the  interference 
of  the  party  by  whom  he  is  called,  such  subsequent  interest  wiU  not  render  him  incompe- 
tent. And  the  reason  is  still  stronger  where  the  interest  of  the  witness  (as  in  this  case)  is 
occasioned  by  the  procurement  of  the  party  objecting  to  his  competency.  Baylor  T.  Smither's 
Heirs,  1  Litt.  105,  107. 

So  on  the  trial  of  an  ejectment  the  plaintiffs  produced  one  Donelson  to  prove  their  begin- 
ning corner,  Donelson  objected  to  being  sworn,  upon  the  ground  that  he  was  interested.  It 
appeared  that  he  was  the  locator  and  surveyor  of  the  land  claimed  by  the  plaintiffs ;  and  that  long 
after  the  location  and  survey,  he  purchased  of  the  defendant  a  part  of  the  land  in  controversy, 
but  before  the  commencement  of  the  suit.  The  question  was,  whether  under  these  circumstances 
the  witness  should  be  compelled  to  give  testimony :  and,  by  the  coart,  "  I  am  perfectly  satisfied 
that  the  witness  should  be  compelled  to  testify.  There  can  be  no  doubt  that  the  rule"  (that 
where  the  mterest  of  the  witness  arises  by  his  own  act,  after  the  event  which  he  is  called  to 
prove,  it  will  not  disqualify  him),  "is  supported  by  the  principles  of  justice,  and  a  train  of  well 
set(^ed  sidjudiptions  has  put  the  matter  to  rest.  The  witness  is  coerced,  because,  as  there  was 
once  a  period  when  the  plaintiffs  had  a  right  to  the  benefit  of  his  testimony,  the  witness  shall 
not  be  permitted  by  his  own  act,  or  the  act  of  the  party  against  whom  he  is  called,  to  deprive 
him  of  that  right.  The  rule  is,  however,  different,  where  the  interest  is  occasioned  by  the  act 
of  the  law,  or  the  party  who  requires  the  benefit  of  the  testimony.  But  where  it  arises,as  before 
remarked,  by  the  act  of  the  witness,  it  is  a  wrong  in  the  witness,  of  which,  from  a  well  known 
rule  of  law,  he  shall  not  take  advantage.  Tatum's  Ex'rs  v.  Lofton  &  Anderson,  1  Cooke,  115, 
decided  in  the  Circuit  Court  of  the  United  States,  for  the  seventh  circuit,  in  1812,  in  Ten- 
nessee. 

The  same  doctrine  was  held  by  the  Superior  Court  of  Connecticut,  in  1796.  On  the  trial  of  a 
cause,  it  appeared  that  a  witness  called  by  the  defendant  was  the  surety  of  the  plaintiffs  (they 
being  non-residents)  for  the  prosecution  of  the  suit.  The  witness  objected  to  being  sworn,  claim- 
ing it  as  a  matter  of  right  that  he  was  not  compellable  to  testify  against  his  own  interest.  But 
it  was  decided  by  the  court  that  parties  have  an  interest  in  the  testimony  of  witnesses,  and  that 
a  witness  by  his  own  voluntary  act  should  not  deprive  them  of  it.  Simons  v.  Payne,  2  Root, 
406.  And  in  a  subsequent  ease,  where  a  witness,  similarly  situated,  refused  to  be  sworn  for  the 
same  reason,  the  judge  overruled  the  objection,  and  ordered  him  to  testify.  On  a  motion  for  a 
new  trial,  the  Supreme  Court  of  Errors  decided  that  the  party  having  acquired  an  interest  in  his 
testimony  prior  to  his  becoming  surety  for  the  adverse  party,  his  interest  thus  created,  consti- 
tuted no  reason  for  withholding  his  testimony.  But  the  court  intimate  that  the  rule  in  Bent  v 
Baker  is  laid  down  too  broadly,  and  that  (according  to  the  case  of  Forester  v.  Pigou,  cited  in 
the  text),  a  person  must  not  be  prevented  from  transacting  business  for  his  own  advancement  in 
life;  nor,  if  this  be  done  bona  fide,  be  compelled  to  testify  against  himself.  "Tet,"  they  con- 
tinue, "this  principle  has  no  bearing  on  the  present  case.  The  interest  of  this  witness  was  not 
acquired  in  the  common  course  of  business  for  his  own  profit,  but  by  agreement  with  the  de- 
fendant, without  any  expectation  of  personal  benefit.  It  would  be  dangerous  in  the  extreme  to 
permit  the  right  of  a  party  to  his  testimony  to  be  destroyed  by  his  voluntary  act,  performed  at 
the  request  of  the  adverse  party."     Phelps  v.  Riley,  3  Conn.  R.  266, 

The  principle  of  the  last  case,  appears  to  prevail  in  Pennsylvania.  In  an  action  by  the  indor- 
see of  a  promissory  note  against  the  maker,  the  defendant  called  the  indorser  as  a  witness.  On 
his  examination  on  the  voir  dire,  it  appeared  that  five  or  six  weeks  before  the  trial  the  plaintiff 
had  executed  to  him  a  release  of  all  right  of  action,  founded  upon  his  indorsement.  On  the 
morning  of  the  trial,  just  before  the  service  on  him  of  the  subpoena,  the  release  was  destroyed  by 
his  consent  before  the  plaintiff's  counsel,  and  the  witness  said,  "  he  expected  it  was  because  he 
was  called  forward  as  a  witness,  that  the  release  was  destroyed."  He  also  stated  that  he  con- 
sidered himself  interested  in  the  cause,  and  bound  to  pay  the  money,  if  the  defendant  could  not 
be  compelled  to  pay  it,  and  added  that  he  was  unwilling  to  be  examined.  The  witness  being 
excluded  by  the  Court  of  Common  Pleas,  tne  defendant  excepted  to  their  decision  and  brought 
a  writ  of  error.  The  Supreme  Court  reversed  the  judgment,  and  remarked,  that  "  on  this  point ' 
there  is  httle  difSculty ;  the  witness  and  the  plaintiff  united  in  a  contrivance  to  deprive  the  de- 
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In  a  more  recent  case  in  the  Common  Pleas,  wliere  tte  plaintiif  in  an 
action  on  a  charter  party  had  communicated  to  the  attesting  v/itness  an 
interest  in  the  profits  wtich  were  expected  to  arise  from  the  adventure; 
the  witness  who  refused  to  release  his  interest  was  rejected  as  incompetent 
at  the  trial ;  and  the  court  held,  that  this  evidence  was  inadmissible,  upon 
the  ground  that  he  had  derived  his  interest  immediately  from  the  plaintiff, 
who  proposed  to  call  him,  and  that  the  plaintiff  could  not  justly  complain 


fendant  of  his  evidence.  This,  the  law  will  not  endure.  If  a  man,  who  is  privy  to  a  fact,  should 
afterwards  become  interested,  in  the  usual  course  of  business,  his  evidence  is  not  to  be  admitted. 
It  would  be  unreasonable  to  expect  that  he  should  sacrifice  his  own  interest,  for  the  sake  of  pre- 
serving himself  free  from  interest,  for  the  benefit  of  another.  In  such  case,  therefore,  the  witness 
being  interested  at  the  time  of  trial,  is  incompetent.  But  the  case  is  very  different  when  a  man 
knowing  himself  to  be  relied  on  by  his  neighbor,  takes  pains  to  become  interested  for  the  pur- 
pose of  injuring  him,  especially  if  this  be  done  in  concert  with  the  adverse  party.  Such  conduct 
is  very  improper ;  it  is,  in  truth,  fraudulent  in  the  eye  of  the  law ;  and  notwithstanding  an 
interest  thus  acquired,  the  witness  is  considered  as  competent."  Long  v.  Bailie,  4  Serg.  & 
Eawle,  222. 

One  not  a  party,  becoming  interested  in  the  testimony  of  the  sheriff  to  establish  a  fact,  may 
call  hun  afterwards  to  prove  it,  though  the  sheriff,  in  doing  so,  contradict  a  return  he  made  in  the 
interim  in  a  ease  between  others  and  him  against  whom  he  is  called.  The  court  say  he  could 
not  disqualify  himself  as  a  witness  by  an  act  over  which  the  party  had  no  control.  Caldwells 
v.  Harlan,  3  Monroe,  349,  352. 

A  witness  can  in  no  case  disqualify  himself  in  point  of  interest  by  his  own  voluntary  act, 
though  he  may  be  disqualified  by  operation  of  law.  Thus,  if  he  come  in  and  make  himself  a 
party  in  the  cause,  stiU  he  shall  be  sworn  for  another  who  had'  an  interest  in  his  testimony. 
M'Daniel's  Will,  2  J.  J.  Marsh.  332,  333. 

Thus  stand  the  American  cases,  one  of  which  would  seem  to  have  yielded  too  readily  to  the 
quahficatlon  put  forward  in  Forester  v.  Pigou.  In  that  very  case,  the  party  objecting  partici- 
pated in  the  act  by  which,  as  he  insisted,  the  witness  became  disqualified  for  the  defendant's  pur- 
pose. But  beside  its  being  almost  a  solecism  to  say  that  a  witness  may,  by  his  own  honest  act, 
deprive  a  party  of  his  testimony  which  would  establish  a  fraud  (the  defence  alleged  in  that  case), 
"can  the  rule  rest  on  the  narrow  ground  assumed  in  that  case,  that,  to  avoid  the  effect  of  the  ac- 
quired interest,  the  witness  must  hold  some  special  relation  to  the  parties  which  binds  him  to  be 
a  witness  in  a  degree  stronger  than  a  hke  obligation  which  rests  upon  every  citizen  ?  He  is  not, 
though  he  should  be  holdeu  still  admissible,  at  all  restricted  in  the  exercise  of  his  rights.  If  he 
has  interested  himself  in  a  fair  transaction,  he  cannot  complain  that  he  is  cnlled  to  spealc  to  it. 
If  the  claim  or  defence  be  unfounded  or  illegal,  he  still  has  the  physical  right  to  interest  himself 
in  it  at  the  peril  of  being  called  on  to  tell  the  truth ;  and  the  party  objecting  has  no  greater  rea- 
son to  complain  of  an  interest  thus  created  against  liim,  than  the  party  offering  the  witness,  that 
he  should  be  deprived  of  the  very  testimony  on  which  his  most  important  rights  may  depend. 
The  witness  is  of  course  received  on  the  ground  that  his  interest  was  acquired  by  his  own  act, 
disconnected  with  tlie  party  offering  him. 

(Witnesses  who  have  been  examined  and  afterwards  become  interested,  and  are.  made  parties 
in  the  same  suit,  have  been  pei'mitted  to  read  their  depositions  in  their  own  favor,  upon  the 
ground  that  when  they  wore  examined  they  were  not  incompetent  to  testify  in  the  cause  as  wit- 
nesses. Goss  V.  Tracy,  1  P.  Wras.  287  ;  2  Vernon,  699  ;  Haws  v.  Hand,  2  Atk.  615 ;  Glynn  v. 
Tho  Bank  of  England,  2  Yes.  sen.  42.  So  in  respect  to  the  protest  of  a  notary.  M'Knight  v. 
Lewis,  5  Barb.  681.  But  wh^  re  tlie  subscribing  witness  to  a  note  purchases  it,  he  has  volunta- 
rily disqualified  himself,  and  cannot  prove  the  execution  of  the  note  by  proving  his  own  hand- 
writing.    Edwards  v.  Perry,  21  Barb.  600.) 
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that  his  witness  was  disqualified,  when  he  himself  was  the  cause  of  his 
disqualification.(l) 

Lord  Raymond,  in  the  case  of  The  King  v.  Fox,(2)  admitted  the  prose- 
cutor to  be  a  witness,  although  he  had  laid  a  wager,  that  he  should  con- 
vict the  defendant ;  and  the  true  reason  seems  to  be,  not  because  the  wit- 
ness had  made  the  wager  at  a  time  when  public  justice  became  interested 
in  his  testimony,  but  because  it  would  be  against  public  policy  to  allow  a 
witness,  by  any  such  gratuitous  act,  to  exclude  himself  from  giving  evi- 
dence. In  addition  to  this,  it  may  be  observed,  that  the  wager  woull  now 
probably  be  considered  absolutely  void,  on  a  principle  of  public  policy, 
as  tending  to  produce  an  improper  bias  on  the  mind  of  the  witness,  and 
therefore,  as  directly  prejudicial  to  the  adnrinistration  of  justice. 


SECTION   VII. 

Of  the  Mode  of  Objecting  to  the  Competency  (f  an  Interested  Witness,  and  of  the 
Means  of  Restoring  Competency. 

It  is  proposed  to  consider,  in  the  present  section,  the  regular  mode  of  ob- 
jecting to  the  competency  of  a  witness  on  the  ground  of  interest,  and  the 
means  of  restoring  his  competency.(3) 

The  rule  formerly  was,  that  the  objection  ought  to  be  made  on  the  voir 
dire,  and  that  if  made  after  the  examination  in  chief,  it  would  not  have 
the  effect  of  excluding  the  witness.  But  the  strictness  of  the  rule  on  this 
subject  has  been  relaxed,  and  now,  if  it  be  discovered  during  any  part  of 
the  witness's  examination,  or  even  after  his  cross-examination,  that  he  is 
interested,  the  objection  may  be  taken,  and  his  evidence  will  be  struck 
out.(4}    It  has,  indeed,  been  laid  down,  that  the  objection  may  be  taken 


(1)  Hovill  V.  Stephenson,  5  Bing.  493.  Best,  C.  J.,  in  delivering  tlie  judgment  of  the  court, 
said,  the  case  of  Forester  v.  Pigou  was  strongter  than  that  before  tlie  court.  It  was  also  held  that 
evidence  of  the  witness's  handwriting  was  inadmissible.  In  general,  where  an  attesting  witness, 
subsequently  to  the  execution  of  the  instrument,  becomes  interested  by  operation  of  law,  evi- 
dence of  his  handwriting  is  admissible.    Post,  Part  2. 

(2)  1  Str.  652. 

(3)  Note  660. — The  presumption  is  in  favor  of  competency,  till  the  contrary  be  shown. 
Cotchet  V.  Dixon,  4  M'Cord,  341 ;  per  Lanman,  J.,  in  Cliance  v.  Hine,  6  Conn.  R.  232.  And 
the  nature  of  the  interest  must  be  stated  in  the  objection,  so  that  the  party  may,  if  in  his 
power,  remove  it.  Bernard  v.  Tignaud,  10  Mart.  Lou.  R.  633,  637,  638.  And  the  ground  of 
objection  not  being  stated  in  the  record,  though  the  witness, was  the  vendor  of  the  party,  the 
court,  on  appeal,  would  not  notice  it.    Id. 

(The  later  decisions  also  hold  that  it  rests  with  the  party  seeking  to  reject  a  witness  on  the 
ground  of  uicompetency,  to  prove  the  facts  which  render  him  incompetent  (Pegg  v.  Warford,  T 
Md.  582) ;  unless  they  already  appear  from  the  evidence  before  the  court.  Hiscox  v.  Heudree, 
27  Ala.  216.) 

(4)  See  Turner  V.  Pearoe,  1  T.R.  720;  Stone  v.  Blackburn,  1  Esp.  37  ;  by  Lord  Bllenborough, 
2  Campb.  14.    (See  note,  ante,  48.) 
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'  at  any  stage  of  the  cause  ;(1)  but  it  -was  ruled  at  ISTisi  Prius,  in  a  case 
before  Gibbs,  C.  J.,  where  the  examination  of  a  witness  had  been  com- 
pleted, and  he  had  left  the  box,  but  was  recalled  by  the  judge  for  the 
purpose  of  asking  him  a  question,  that  it  was  too  late  then  to  object  to  his 
competency.(2)  The  case  of  Dewdney  t.  Palmer,(3)  decides,  that  after  a 
witness  has  been  dismissed  from  the  box  without  objection  to  his  compe- 
tency, the  adverse  party  will  not  be  allowed  to  call  a  witness  to  prove  his 
incompetency,  not  even  to  prove  him  the  real  party  to  the  suit. 

It  seems  also,  that  when  witnesses  have  been  examined  on  interrogato- 
ries, which  are  afterwards  read  on  the  trial  of  a  cause,  it  is  too  late  to  ob- 
ject to  their  competency  on  the  ground  that  they  appear  from  the  deposi- 
tions to  be  interested ;  and  that  the  objection  ought  to  have  been  taken  at 
the  time  of  examination,  or  upon  application  to  the  court  to  suppress  the 
depositions  before  their  production  at  the  trial.(4) 

The  party,  against  whom  a,  witness  is  called,  may  examine  him  respect- 
ing his  interest  on  the  voir  dire,{5)  or  may  call  another  witness,  and  pro- 
duce other  evidence  in  support  of  the  objection.(6)  Kthe  fact  of  interest 
is  satisfactorily  proved  by  other  evidence,  the  witness  will  be  rejected, 
though  he  may  have  ventured  to  deny  it  on  the  voir  dire.{7) 

Where  the  interest  of  the  witness  arises  from  some  written  instrument 
not  produced,  he  may  be  examined  as  to  the  contents  of  it  on  the  voir 
dire.{8)    The  general  rule,  which  requires  the  production  of  the  instru- 


(1)  By  Lord  Kenyon,  1  Esp.  37. 

(2)  Beeching  v.  Gower,  Holt  N.  P.  C,  314.  Where  ■■•■  party  has  been  fully  apprised  of  the 
grounds  of  a  witness's  incompetency  by  the  opening  speech  of  counsel,  or  the  examination  in 
chief  of  the  witness,  doubts  have  been  entertained  at  Nisi  Prius,  whether  an  objection  to  the 
competency  of  a  witness  can  be  postponed. 

(3)  4  Mees.  &  Wels.  664. 

(4)  Ogle  V.  Paleski,  Holt  N.  P.  C,  485 ;  Anon.,  2  Tidd's  Prac.  812  (9th  ed.) 

(5)  (See  note  48,  ante.) 

(6)  (The  interest  of  the  witness  may  be  shown  either  by  examining  him  on  his  voir  dire,  or  by 
other  evidence ;  but  the  party  objecting  cannot  resort  to  other  evidence  after  having  examined 
the  witness  himself.  Hosaok  v.  Rogers,  8  Paige  Ch.  229  ;  25  Wend.  313 ;  Sohnader  v.  Schna- 
der.  26  Penn.  State  R.  384.  The  objection  to  the  witness  must  be  promptly  made.  Baugher  v. 
Duphorn,  9  Gill,  314;  Lewis  v.  Morse,  20  Conn.  211.  If  his  interest  first  appear  on  his  direct 
examination,  after  he  has  been  sworn  in  chief,  or  on  his  cross-examination,  his  testimony  will 
be  excluded  if  objected  to  on  the  ground  of  his  incompetency.  •  Lester  v.  McDowell,  18  Penn. 
State.  R.  91.  But  if  no  objection  be  made  at  the  time,  or  no  motion  to  strike  out  his  testimony, 
it  must  be  considered  as  evidence  in  the  cause.  Heeley  v.  Barnes,  4  Denio  R.  73.  See  also 
cmie,  note  48.) 

(7)  The  old  rule  appears  to  have  been  that  the  statement  of  a  witness,  who  had  been  exam- 
ined as  to  the  fact  on  the  voir  dire,  and  denied  that  he  was  interested  could  not  be  contra- 
dicted.   See  by  Lord  Hardwicke,  in  Lord  Levant's  Case,  9  St.  Tr.  647  (folio  ed.) ;  10  How.  St. 

■  Tr.  506. 

(Where  his  incompetency  is  first  proved  by  other  evidence,  the  witness  cannot  be  sworn  to 
prove  that  he  is  competent.  Hall  v.  Connecticut  River  S.  Co.,  13  Conn.  R.  319.  See  also  ante, 
notf  48.) 

(8)  (See  note  48 ;  Ault  v.  Eawson,  14  111.  844 ;  Howell  v.  A^more,  2  New  Jer.  261.) 
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ment  itself,  or  that  a  notice  to  produce  it  shall  be  given  before  a  witness 
can  be  examined  as  to  its  contents,  does  not  apply  to  such  a  case  ;  for  the 
objecting  party  may  be  ignorant  of  its  existence  before  the  examination 
of  the  witness,  and  he  cannot  be  supposed  to  know  that  a  particular  wit- 
ness would  be  called  on  the  other  side.(l)  If,  however,  the  witness  him- 
self produces  the  instrument,  it  ought,  of  course,  to  be  read  as  the  be^t 
proof  of  the  witness's  situation. (2) 

When  the  objection  arises  from. a  witness's  answer  on  the  voir  dir.e,,it 
may  likewise  be  removed  on  the  voir  dire.{S)  Thus,  in  an  action  brought 
by  a  chartered  company,  where  a  witness  for  the  plaintiff  admitted  on  the 
voir  dire,  that  he  had  been  a  freeman  of  the  company,  but  added  that  he 
was  then  disfranchised,  Lord  Kenyon  ruled,  that  it  was  n9t  necessary  to 
prove  the  disfranchisement  by  the  regular  entry  in  the  company's  books, 
9,nd  that  the  witness  was  competent.(4)  In  a  case  where  a  witness,  ^^- 
amined  on  a  settlement  question,  stated  on  the  voir  dire,  that  he  occupied 
a  cottage  in  the  appellant's  township,  but  that  he  was  not  rated,  nor  did 
he  pay  any  public  rate,  the  Court  of  Kii;ig's  Bench  held,  that  there  was  no 
ground  for  objecting  to  his  competency,  and  that  it  was  not  necessary  for 
the  appellant,  who  called  him,  to  produce  the  rate  as  the  best  proof  of  his 
not  being  rated. (5)  So,  in  an  action  by  an  administrator,  where  a  witness 
called  for  the  plaintiff  admitted  that  he  was  next  of  kin,  and  was  objected 
to  on  this  ground,  but  answered  on  re-examination  that  he  had  released 
all  his  interest,  this  was  held  by  Lord  Ellenborough  to  remove  the  objec- 
tion.(6)  So  in  an  action  by  an  indorsee  of  a  bill  of  exchange  drawn  by 
J.  S.  on  the  defendant,  where  the  defendant  pleaded  that  J.  S.  was  an  ac- 
commodation drawer,  and  no  value  given,  J.  S.,  being  called  as  a  witness 
for  the  defendant  and  objected  to,  was  allowed  to  prove,  on  his  exa,mina-- 
tion  that  he  had  beea  released  by  the  defendant,  and  to  give  parol  evi- 


(1)  (Stebbins  v.  Sackett,  5  Conn.  R.  258,  261.) 

(2)  Butler  v.  Carver,  2  Stark  N.  P.  C.  43i. 

f3)  Note  661. — When  a  witness  is  called  and  objected  to  on  the  ground  of  interest,  if  he  an- 
swers on  his  voir  dire  generally  that  he  is  interested,'  he  should  be  rejected.    If  the  party  calling 
■  him  wish  to  show  the  nature  of  his  interest,  as  that  it  is  ideal  or  such  as  will  not  exclude  him, 
he  should  follow  up  the  examination  by  particular  questions.    Williams  v.  Matthews,  3  Cowen's 
Eep.  252. 

(4)  Butchers'  Co.  v.  Jones,  1  Esp.  K  P.  0.  162  ;  Botham  v.  Swingler,  Peake  N.  P.  C.  214 ;  S. 
0.,  1  Esp.  164.  . 

(5)  R.  V.  Gisbum,  15  East,  57. 

(6)  Ingram  v.  Dade,  Lond.  Sitt.  after  Mich.  T.  1817  ;  Wandless  v.  Cawthome,  Mo.  &  Ma.  321, 
note.;  Carlisle  y.  Eady,i  C.  &  P.  234  ' 

NoTB  662. — But  the  interest  being  shown  on  i;he  vpif;  dire,  if  the  witness,  hold  a  r^l^a^^,  l^e 
may  say  so ;  and  thus  remove  his  interest,  though  the  release  be  not  present.  Carlisle  v.  Eady, 
1  Carr.  &.  Payne,  232.  A  witness  on  his  voir  dire,  showing  his  interest  under  a  deed,  may 
^p;yy;  it  discharged  on  the  ^ame,  o^th  (speaking  orally).  Panning  v..  Myers,  Anth.  N.  P.  Cas. 
4T,''49.  '   '     ■•''■' '   '""■■■-     '"    '-     ••'■■'•■'    ■'-""'■-■■     '■"■'   ■'■"•<' 
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dence  of  tlie  contents  of  the  release  ;  and  this  ruling  at  Nisi  Prius  was  af- 
terwards confirmed  by  the  Court  of  Queen's  Bench. (1) 

"Where  the  party  calling  a  witness,  who  has  been  objected  to  on  the 
voir  dire,  attempts  to  remove  the  objection  by  other  independent  proof, 
and  not  by  a  further  examiniition  of  the  witness  on  the  voir  dire,  he  will 
be  subject  to  all  the  ordinary  rules  of  evidence,  and  the  best  proof  will  be 
required  according  to  the  nature  of  the  case.  Thus,  if  another  witness  is 
called  to  prove  that  a  witness,  objected  to  on  the  ground  of  interest,  has 
been  released,,  he  cannot  be  allowed  to  s;  leak  of  the  contents  of  the  release, 
but  the  release  itself,  if  in  existence,  ought  to  be  produced. (2) 

"Whatever  interest  a  witness  may  have  had,  if  he  is  divested  of  it  by  re- 
lease(3)  or  payment, (4)  or  by  other  means,i5)  when  he  is  ready  to  be 
sworn, (6)  there  is  no  objection  to  his  competency.  Thus,  it  is  said  "  to 
have  been  solemnly  agreed  by  the  judges,  thiit  where  a  person  had  a  leg- 
acy given  him,  and  did  release  it,  he  was  a  good  witness  to  prove  the 
will."(7)  So  a  release  from  the  drawer  of  a  bill  of  exchange  to  an  accep- 
tor, will  render  the  latter  a  competent  witness.  (8) 


(1)  Lunnis  v.  Rowe,  10  Ad.  &  EU.  606.  The  case  of  Goodhay  v.  Hendry  (Mo.  &  Ma.  N.  P.  C. 
319),  and  another  case,  referred  to  in  p.  321,  u.  Id.,  which  were  not  according  to  the  rule  above 
laid  down,  must  be  considered  as  overruled  by  Lunnis  v.  Rowe. 

(2)  Corking  v.  Jarrard,  1  Campb.  37.  And  see  by  Lord  Kenyon,  Botham  v.  Swingler,  1  Esp. 
N.  P.  C.  164. 

See  ante,  note  49. 

(4)  Note  664. — In  an  action  by  executors,  a  paid  legatee  was  held  a  competent  witness  to 
increase  the  estate,  nothing  appearing  that  the  estate  was  insufiScienfc  to  pay  its  debts.  Clark  v. 
Gannon,  Ry.  &  Mood.  N.  P.  Rep.  31. 

(5)  Note  66i. — See  ante,  note  630. 

(6)  Note  666. — The  interest  of  the  witness,  in  order  to  disquahfy  him,  must  exist  at  the  time 
of  the  examination.  Henry's  Lessee  v.  Morgan,  2  Binn.  491 ;  Ludlow  v.  Union  Ins.  Co.,  2  Serg. 
&  Rawle,  119. 

(V)  Vin.  Ab.  tit.  Evidence,  14,  n.  63,  cited  by  Lord  Mansfield,  1  Burr.  423.     The  competency 
of  the  witness  does  not  depend  on  the  language  of  the  statute.     Id.  417.* 
Note  667. — So  a  release  by  a  devisee.     Cook  v.  Grant,  16  Serg.  &  Rawle,  198. 
(8)  Scott  V.  Lifford,  1  Campb.  249. 

(3)  Note  663.— See  Ragland  v.  Wickware,  4  J.  J.  Marsh.  530,  531,  532 ;  "West  v.  Kerby,  Id. 
57.  The  release  comes  too  late,  if  it  be  after  the  deposition  taken  (Keyl  v.  Burling,  1  Cain.  Rep. 
14;  per  Tilghman,  C.  J.,  in  Steele  v.  Phoenix  Ins.  Co.,  3  Binn.  311;  Wyun  v.  William.s,  1  Alab. 

'Rep.  136);  unless  it  be  retaken,  after  the  interest  is  thus  removed.     It  may  then  be  received. 
Hiddix's  Heirs  v.  Hiddix's  Adm'rs,  5  Litt.  201.     So  of  a  release  after  the  witness's  examination 

*  Lord  Ohaiftsellor  Ilardwioke  establiphed  the  will  of  Lord  Ailesbury  on  sitnilnr  proof,  in  tho  year  1T4S.  See 
1  Burr.  427.  And  In  Wynrtllam  v.  (-hetffynd(l  Burr.  414),  wiier«  tho  subscribing  witnesses  were  creditors  of 
the  te-'tator,  they  were  admitted  to  prove  the  will,  as  their  delits  had  been  paid.  So  in  Doe  doin.  Hindynn  v. 
Kersey  (4  Burn.  Ecc.  Law,  97).  three  of  the  judges  were  of  opinion,  that  a  subscribing  witness  was  restored  to 
bis  competency,  if  all  his  interest  had  been  releai-ed  or  oxtingtlished  at  the  time  of  the  examination.  Lee,  0, 
J.,  in  Anstey  v.  Dowsing  (2  Str.  1258),  aud  Lord  Camden,  0.  J.,  in  Doe  on  the  demise  ol  Uindson  v.  Kersey, 
were  of  opinion,  that  if  a  subscribing  witness  was  interested  at  the  time  qf  atte-^tation,  nothing  ex  pout  facto 
could  give  elfect  to  his  atte.><tHtion.  In  tho  former  of  these  cases,  Mr.  Justice  Dennison  diflfored  fi  om  Lee ,  C.  J., 
on  this  point.    See  1  Bnrr.  427,  428. 

Tho  render  is  referred  to  atat.  1  Vict  o.  26,  §§  14, 15, 16  and  18,  as  to  the  situation  and  competency  of  attesting 
witnesses,  doviflees  or  legatees,  creditors,  and  executors.    Supra,  p.  114,  note. 
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in  court.  Doty  v.  'Wilsoii,  14  John.  Eep.  378;  Wynn  v.  Williams,  1  Alab.  Eep.  136.  But  he 
may  be  released  and  then  re-examined,  on  his  interest  appearing  at  any  time,  even  on  his  exam- 
ination in  chief.  Ten  Eyck  v.  Bill,  5  Wend.  55;  City  Council  v.  Haywood,  2  Nott  &  M'Cord, 
308 ;  Wynn  v.  Williams,  1  Alab.  Rep  136 ;  Stevenson  v.  Jacox,  before  Tan  Ness,  J.,  Saratoga 
Circ,  May,  1818,  Cowen's  Treat.  602 ;  Tallman  v.  Butcher,  1  Wend.  180.  On  the  objection  being 
made,  however,  the  judge  should  not  allow  the  witness  to  proceed  conditionally,  his  testimohy  to 
be  allowed  on  a  release  afterwards  being  executed ;  but  should  stop  the  witness,  though  the  ob- 
jection be  merely  that  the-release  is  defective  in  form,  provided  the  party  insist  that  the  witness 
should  stop.  Otherwise  the  witness  may  proceed  while  the  party  is  amending  the  release.  Doty 
v.  Wilson,  14  John.  Rep.  378. 

A  continuance  or  postponement  of  the  trial  will  not  be  granted  in  order  to  enable  a  party  (who 
happens  to  be  absent  from  the  trial,  for  instance)  to  release  a  witness,  nor  a  nonsuit  taken  off,  nor 
a  new  trial  be  granted  with  that  view.  Talbott  v.  Clark,  8  Pick.  51 ;  Bank  of  Illinois  v.  Hicks, 
4  J.  J,  Marsh.  129 ;  Newton  v.  Higgins,  post,  rote  270.  And  see  Tenant  v.  Straehan,  1  Mood.  & 
Malk.  377  ;  S.  C,  4  Carr.  &  Payne,  31.  So  where  a  witness  had  declined  at  the  trial  to  release 
Ms  interest,  the  court  refused  to  grant  a  new  trial,  on  the  ground  that  he  had  misapprehended 
the  effect  of  the  release,  and  was  then  ready  to  execute  one.  Kellen  v.  Bennett,  12  Moore,  393. 
A  release  delivered  to  the  wife  is  valid,  though  her  husband  be  absent.  Bioren's  Lessee  v.  Keep, 
1  Teates,  576.  So  a  witi  ess  may  render  himself  competent  by  depositing  a  release  in  the  clerk's 
office,  for  the  use  of  the  absent  party.  Perry  v.  Fleming,  3  N.  Car.  Daw  Repos.  458.  And  see 
1  Teates,  30. 

A  witness  whose  competency  is  restored  by  release,  may  be  examined  generally  and  at  large, 
as  if  the  interest  had  never  existed.  He  is  not  to  be  confined  to  any  particular  point)  to  which 
it  was  stated  that  he  was  material.     Carroll  v.  M'Whorter,  2  Bay,  463. 

As  to  t!ie  cases  in  whicli  a  release  properly  introduced  may  be  made  available,  the  following 
may  be  added  to  those  in  the  text. 

The  assignor  of  a  covenant,  being  released,  was  received  as  competent  for  the  assignee  in  an 
action  in  his  name  against  the  covenantor.  Ford  v.rHale,  1  Monroe,  23.  A  common  informer, 
entitled  to  one-Iialf  the  penalty,  may  release  to  the  defendant  and  so  be  a  witness  against  him. 
City  Council  v.  Haywood,  2  Nott  &  M'Cord,  308 ;  Respublica  v.  Ray,  3  Yeates,  65 ;  Torre  t. 
Sumners,  2  Nott  k  M'Cord,  207.  But  not  if  he  be  liable  for  costs.  Rapp  v.  Le  Blano,  1  Dall. 
63.  In  a  suit  against  one  of  two  joint  makers  of  a  note,  the  other  was  held  competent  for  the 
defendant,  on  being  released  by  him.  Ames  v.  Withington,  3  N.  H.  Rep.  215.  And  in  a  pro- 
ceeding by  foreign  attachment,  the  principal  (the  plaintiff's  debtor)  was  held  competent  for  the 
plaintiff  on  being  released  from  all  the  debt  due  to  the  plaintiff,  except  what  might  be  found  iu 
the  hands  of  the  trustee.  Wallace  v.  Blanchard,  3  N.  H.  Rep.  395.  In  an  action  by  an  indorsee 
against  an  indor,ser,  the  maker  who  had  secured  the  note  to  the  former  by  judgment  and  mort- 
gage, was  held  competent  for  the  defendant,  on  being  released  by  him.  And  so  is  the  first 
indorser  of  a  bill  of  exchange  a  competent  witness  for  a  subsequent  indorser,  in  an  action  against 
him  by  the  holder,  on  being  released  by  the  subsequent  indorser.  Griffith  v.  Reford,  1  Rawle, 
196.  Several  persons  agreed  to  bear  equally  the  expense  (over  and  above  what  they  got  by  sub- 
scription) of  getting  up  a  remonstrance  to  Parliament.  One  of  them  being  sued  for  articles  pur- 
chased for  the  common  benefit  released  another,  and  offered  him  as  a  witness.  Held  admissible! 
for  the  defendant  could  recover  against  any  other  no  more  than  his  ratable  share ;  so  that  no  one 
could  claim  over  against  the  witness;  and  in  taking  the  accounts  of  the  company,  in  respect  to 
the  particular  claim,  members  must  look  to  the  defendant,  and  not  to  the  witness.  Duke  v.  Pow- 
nall,  1  Mood.  &  Malk.  430.  See,  in  connection  with  this  case,  the  note  of  the  reporters.  Id.  432. 
A  bankrupt  is  not  a  witness  for  his  creditor,  though  released  by  him,  if  the  result  of  the  witness's 
testimony  would  give  the  creditor  a  right  to  prove  under  the  commission.  The  creditor  should 
also  release  the  assignees.  Perrj'man  v.  Steggal,  8  Bing.  369.  In  ejectment  the  plaintiff  attempted 
to  impeach  the  deed  under  which  the  defendant  claimed,  as  fraudulent.  The  grantor  of  the  de- 
fendant, after  being  released  from  his  covenants  in  the  deed,  was  held  a  competent  v/itness  for 
the  defendant  to  support  the  deed.  Jackson  ex  dem.  Mapes  v.  Frost  &  HafF,  6  John.  Rep.  135 ; 
Bridge  v.  Eggleston,  14  Mass.  Rep.  245.  So  a  vendor  of  a  chattel  with  warranty  is  receivable, 
on  being  released  by  the  vendee,  to  support  the  title  of  the  latter.  Vannorght  v.  Foreman,  1 
Mart.  Lou.  Rep.  (N.  S.)  352,  353,  354.    So,  if  the  tenant  derive  title  under  a  grantor,  with  full 
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covenants,  though  not  as  his  immediate  grantee,  a  release  of  the  covenants  by  the  tenant  will 
render  the  grantor  competent  for  him.  Jackson  ex  deoi.  Bond  v.  Eoot,  18  John,  Rep.  60.  A 
bankrupt's  creditor  is  competent  for  the  assignees,  on  releasing  the  est,ate,  in  consideration  that 
one  of  the  assignees  undertakes  to  pay  hini  his  debt.  Spclair  v,  Stevenson,  1  Carr.  &  Payne,  582. 
The  indorsee  of  a  bill  of  exchange  sued  two  defendants  (partners)  on  an  acceptance  by  one  o^ 
^em  in  the  name  of  the  firm.  Pre^fioi^ly  to  the  action,  the  paj;tner  who  accepted  the  bill  he- 
came  bankrupt,  and  pleaded  his  certificate  in  bar,  on  which  the  plaintiff  entered  a  nolle  prosequi 
^  to  him,  and  proceeded  to  trial  against  the  other.  Held  that  the  bankrupt,  having  relea.<!ed  his 
in,terest  in  the  surplus  of  his  effects,  was  a  competent  -v^itness  for  the  defendant,  to  prove  the 
circumstances  under  which  the  witness  accepted  the  bill.  This  decision  -wren^t  on  the  statute  49 
^gp.  Ill,  c.  121,  §  8,  whicl^  requires  the  solvent  partner  to  prove  hig  ojaim  fpr  contribution,  as  a 
4ebt  under  the  commission;  so  that  the  cerjtificate  \>^p  all  claim  for, contribution.  It  would  have 
teen  otherwise  before  the  statute.  Affalo  v.  Poui;drinier,  3  Mo!  &  Payne,  743,  1i1,  148.  For  a 
Bimila,r  statute  provision  in  the  New  York  insolvent  laws,  vide  2  R.  S.  22,  2,3,  §§  32,  33.  On  the 
Ijjhpve  English  st^itii^te,  upon  a  relea^.e  sii,ii)ilar  to,  that  in  Af^lo  v.  Fqurdrinier,  the  drawer  of  a  biU 
^pepted  for  his,  accommodation,  was  rpceive.d,  to  t^s,tif^|  ^gainst  tjie^  ijidora^e,  in  favor  of  the 
igipceptor.  Ashtou  v.  Longes,  1  Mood,  k  Mali;.  127.  in  ^i),  aoti^o,n  b^etw^en  the  owners  of  ad- 
joining lands,  where  the  question  was  to  the  boundaries,  the  heir  of  the  gr9,^tor,  under  whom  the 
defendant  claimed,  on  being  released  by  him  from  all  claim  which  he  mjght  have  against  the 
heir,  on  account  of  the  covenants,  contained  in  the  d,eed  of  the  ancestor,  was  admitted  to  prove 
the  boundaries  Bowman  v.  Whittemore,  1  Mass  R.  242.  A  creditor  of  the  plaintiff,  to  whom 
:^ie  had  assigned  all  his  effects,  in  trust  for  creditors,  was  repeived  to  testify  for  the  plaintiff,  who 
gued  for  part  of  those  effects,  on  releasing  all  his  interest  in  the  fund.  Main  v,  Newsou,  Anth. 
N.  P.  Cas.  11,  12.  The  principal  not  sued  is,  on  being  released  by  the  surety,  a,  competent  ^it- 
npss  for  the  latter.  Bank  of  Limestone  y.  Penick,  6  Monroe,  25,  27.  And  see  Hunter  v.  Gate- 
wood,  Id.  269,  that  without  such  release  he  would  not  be  competent.  One  of  two  joint  and 
several  makers  sued  on  a  promissory  note,  cannot,  by  releasing  his  co-maker,  not  a  party,  make 
Jiim  a  competent  witness,  for  the  defendant ;  for  a  verdict  for  the  defendant  would  not  bar  an 
j.otion  ^gainst  the  witness,  whp  would  otherwise  be  liable  to  a  suit  on  the  no,te.  Pendleton  v. 
^peed,  2  J.  J.  Marsh.  508.  So  of  a  surety,  jointly  bound  with  his  principal  in  a  bond.  Wallace's 
Bx'rs  V.  Twyman,  3  J.  J.  Marsh.  460,  461.  An  indorser  of  a  promissory  note,  who  has  a  release 
frpm  the  indorsee,  is  a  competent  witness  for  him,  in  an  action  against  the  maker.  Barnes  v. 
Ball,  1  Mass.  R.  73.  And  thi^,  though  the  note  was  indorsed  with  the  understanding  that  the 
indorser  should  l?e  a  witness,  and  would  swear  to  a  new  promise,  on  the  part  of  the  maker. 
Moore  v.  Yiele,  4  Vend.  420.  So  if  thei  action  i)e  against  an  indorser.  Talbot  v.  Clark,  8  Pick. 
51.  On  an  isEjue  to  try  the  right  of  property  between  the,  garnishee  in  a  foreign  attachment  and 
,  ^he  attaching  creditors,  any  of  the  latter  are  not  competent  witnesses,  though  they  assign  or  re- 
lease their  claims ;  for  the  record  will  still  be  eyidence  fpr  or  against  them,  in  any  action  growing 
put  of  the  proceeding.  Forretier  v.  Guerrineau's  Creditors,  1  M'Cord,  304.  In  assumpsit  for 
work,  by  a  member  against  the  dpacpns  of  a  Shaker  society,  certain  member^  were  received  as 
witnesses  for  the  defendants,  on  exchanging  releases,  cutting  off  all  claim  and  liability,  by.  reason 
p,f  the  suit.  Waite  v.  Merril,  4  Greenl.  102,  109,  110,  116 ;  Anderson  v.  Brock,  3  G;reeul.  2.4,3, 
S.  P.  "Where  S.,  as  the  agent  of  M.,  effects  an  insuranpe  on  his  account,  but  without  any  author- 
i(;y  from  him ;  in  an  a,ctipp  by  S.  against  the  insurer,  fpr  a  return  of  premium,  on  account  of  the 
yoyage  having  never  been  undertaken ;  M.  having  been  released  by  S.  from  all  claim  for  the 
p;:pmium  is  a  comppteut  witness  for  him.  Steinbaok  v.  Rhinelandpr,  3  John.  Cas.  269.  Quere, 
■yi'ould  not  M.  be  cpmpeteut  withput  a  release  ?  In  trespass  fer  taking  and  impounding  the  beasts 
of  the  plaintiff,  the  defendant  proved  that  he  acted  as  the  agent  and  servant  of  G.,  pn  whpse  land 
tjljie  beasts  were  fpund,  and  after  executing  a  release  tp  G.,  pffered  him  as  a,  witness  to  prove  the 
lueasts  were  takep  damage  feasant.  Held,  that  he  was  admissible.  Hasbrouok  v.  Lown,  8  John. 
Bep.  377.  A  sheriff  was  sued  for  the  misconduct  of  his  deputy  in  the  execution  of  the  duties 
of  his  pfiioe.  Being  released  by  the  sheriff,  he  was  offered  by  him  as  a  witness,  and  held  admis- 
sible. Turner  v.  Austin,  16  Mass.  R.  181.  Where  A.  spld  goods  to  B.,  and  sold  the  same 
goods  tp  C,  pn  the  ?a;me  terms  as  he  purchased,  and  A.,  after  the  sale  tP  C,  having  ccnverted  the 
gpp,(^s,  C.  brpuglji^  trpyer  against  A.,  it  was  held,  that  B.  hehig  released  by  C,  was  a  competent 
witne.as  fpr  him  tp  pi;pye  the  ^^Iq  tp  luimself  and  the  purchase  by  Ijha  plaintiff  from  him; 
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and  that  there  was  no  principle  of  public  policy  which  would  prevent  a  witness  who  had  no  in- 
terest, or  who  was  rendered  disinterested  by  a  release,  from  proving  a  oontTaot  made  by  himself. 
Smith  V.  Rutherford,  2  Serg.  k  Eawle,  358. 

If  the  release  be  offered  and  read  without  objection,  for  want  of  its  being  proved,  this  is  a 
waiver,  and  the  objection  cannot  be  raised,  on  inotion  for  a  new  trial.  Doe  ex  dem.  Tatem  v. 
Payne,  4  Hawks,  64. 

This  head  involves  the  various  questions  of  the  person  who  has  the  power  to  release,  whether 
in  his  own  right  or  as  an  agent,  trustee,  &c. ;  the  person  who  is  to  take  the  release,  the  form  "of 
the  release,  the  manner  of  execution,  the  time  when  it  should  be  given,  its  consideration',  and  its 
effect,  when  everything  legally  within  the  power  of  the  party  and  the  witness  has  been  done  in 
order  to  attain  their  purpose. 

The  person  having  such  a  legal  claim  or  interest  in  himself  as  to  bar  the  adinission  of  the  wit. 
ness,  whether  it  be  the  party  or  the  witness  himself,  may  release  it  lona  fide,  even  though  he  be 
an  infant  (Walker  v.  Ferrin,  4  Verm.  R.  523,  521 ;  and  see  Rogers'  Ex'rs  v.  Berry,  10  John. 
R.  132) ;  though  the  release  from  an  infant  would  be  void,  if  it  were  a  part  of  a  system  of  collvisibn 
to  present  the  appearance  without  the  reality  of  a  release,  however  binding  it  might  be  on  an 
adult  as  between  the  parties.  Walker  v.  Ferrin,  ut  supra.  Xproohein  ami  or  guardian  ad  litem, 
has  no  power  to  release  the  right  of  the  infant.  Id.  Nor  has  any  attorney  to  prosecute  or 
defend  the  cause,  without  a  special  power  for  that  purpose,  authority  to  release  the  rights  of  his 
client.  Walker  v.  Ferrin,  4  Verm.  R.  533,  538;  Murray  v.  House,  U  John.  R.  464.  The 
attorney  should  have  a  special  power  for  the  purpose  duly  sealed,  if  the  party  intends  to  be  ab- 
sent at  tlie  trial ;  and  then  his  release,  and  even  his  stipulation  to  give  one,  if  the  witness  be  ex- 
amined in  virtue  of  such  stipulation,  will  be  valid ;  for  the  court  said  they  would  compel  him, 
on  motion,  to  give  a  release.  Homing  v.  English,  6  Carr.  &  Payne,  542 ;  S,  C,  1  Cr.,  Mee.  &  Rose. 
668  ;  and  5  Tyrwh.  185.  Where  a  town  is  a  party,  it  may  release  its  treasurer  or  other  officer 
by  a  vote.  Ford  v.  Clow,  8  Greenl.  334.  And  this  must  be  done  by  the  town ;  for  the  select- 
men, as  such,  have  no  power  to  release.  Turan  v.  The  luhabitatits  of  Randolph,  6  Verm.  Rep. 
369,  373,  374.  Yet  doubtless  this  would  be  otherwise  where  town  officers  are  themselves  par- 
ties as  such.  Nothing  is  perceived  in  such  case  to  prevent  their  releasing  anymore  than  an 
executor  or  other  trustee,  who  may  clearly  do  so.  Seymour's  Adm'r  v.  Beach,  4  Verm.  R.  493, 
501.  A  covenant  of  warranty  running  with  the  land,  may  and  should  be  released,  not  by  thfe 
covenantee,  if  he  have  parted  with  the  title,  but  by  the  preseut  owner  of  the  land  claiming 
under  the  covenantee,  though  all  the  deeds  through  which  he  claims  be  with  warranty.  Leigh- 
ton  V.  Perkins,  2  N.  Hamp.  R.  427  ;  Pile  v.  Benham,  3  Hayw.  176;  Abby  v.  Goodrich,  3  Day, 
433,  explained  in  Clark  v.  Johnson,  5  Day,  373.  A  husband,  a  defendant  in  ejectment,  claiming 
to  be  seized  jwre  uxoris,  may  release  a  covenant  tor  quiet  enjoyment  in  a  deed  given  to  ti'S' wife,  and 
so  make  the  covenantor  a  competent  witness  fcir  him.  Ford  v.  Walsworth,  19  Wend.  334.  ISfee 
Capehart  v.  Adm'rs  of  Huey,  1  Hill  Ch.  R.  409. 

Tlie  form  of  the  release  should  be  adapted  to  the  interest.  The  Word's  all  demands  are  of  the 
broadest  import,  and  will  discharge  future  rights  and  common  possibilities.  They  were  held 
sufficient  to  cut  off  the  right  of  a  releasing  partner  to  a  surplus  of  the  partnership  effects.  tVil- 
son  V.  Hirst,  4  Barn.  &  Adolph.  760.  A  release  by  the  attorney  of  the  plaintiff  to  a  witnesswhio 
was  liable  to  him  for  costs,  of  "  all  fees,  costs  and  charges,"  was  held  sufScient.  Doe  ex  deia. 
DuUy  V.  AUbult,  6  Carr.  &  Payne,  131.  A  release  to  an  executor  of  all  claim  on  the  estate  ren- 
der's the  releasor  having  an  interest  in  the  estate  compete'nt'fbr  the  executor,  though  it  omit  the 
liame  of  the  latter.  Oliver  v.  Vernon,  4  Mason,  275.  Whether  a  private  corpoi-ator,  in  order 'to 
I'estore  his  competency  as  a  witness  for  his  corporation,  iniist  release  his  Whole  ihterest  as 'a 
cojrpcrator,  or  only  that  which  he  has  in  the  subject  matter  of  the  suit,  gitere.  Richardson  v. 
Freeman,  6  Greenl.  57.  See  two  cases  decided  in  Maine,'  a/nte,  Aote  663,  p.  122.  A  release  of  a 
warrantor  of  a  horse  being  by  mistake_dated  before  the  sale,  and  so  void  on  its  face,  the  court 
received  parol  proof  of  the  time  of  the  delivery  of  the  release,  and  thus  gave  it '  effect.  The 
sale  and  warranty,  though  ostensibly  by  the  witness  alone,  was,  in  legal  effect,  from  him  and  his 
partner ;  yet  a  release  to  tHe  witn'e'ss  'alone  was  held  tb'extinguish  his  interest.  The  words  were 
"from  all  and  every  claim  and  demand  growing  out  of  or  arising  itdia  thb  sale."  Churchill  V_ 
Bailey,  1  Shepl.  6'4,  T'O.  In  assuttipsit  by  the  holder  againt  the  iiaker  of  a  nbte,'  a  releaise  to  the 
indorser  of  his  interest  in  the  pa/rticidar  action  pending,  will  not  render  him  competent  for  tho 
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plaintiff,  because  it  leaves  Mm  open  to  a  subsequent  action  on  tlie  note.    Kennon  v.  M'Eae,  2 
Porter,  389,  400.     See  Commercial  Bank  v.  Hughes,  17  Wend.  94,  97. 

The  release  need  not  be  actually  delivered  from  the  releasor  to  the  releasee.  If  it  be  intended 
to  operate,  or  present  the  appearance  of  an  operation  to  the  court,  it  shall  have  that  effect,  though 
the  releasee  give  his  note  intending  stiU  to  be  liable;  and,  on  being  rejected  for  the  fraudulent 
attempt  to  impose  upon  the  court,  the  releasor  destroyed  the  release,  without  its  ever  coming  to 
the  hands  of  the  releasee.  But  a  release  given  by  an  infant  under  such  circumstanceB,  though 
sanctioned  by  his  guardian  ad  litem,  was  holden  to  be  a  mere  nullity.  "Walker  v.  Perrin,  4  Vei-m. 
E.  523,  526,  527.  A  release  to  a  witness  examined  on  commission  in  New  York,  purported  to 
be  certified  by  notaries ;  and  the  commissioners  returned  the  release  with  the  commission  certi- 
fying that  the  release  was  handed  to  them  and  accepted  by  the  witness  from  them,  who  then 
swore  that  he  had  no  interest.  Held,  that  the  release  was  sufficiently  proved  and  properly  exe- 
cuted. Allen  V.  Lacy,  Dudley,  81.  A  release  good  in  form  is  available,  though  not  actually  de- 
livered, but  only  entered  on  the  minutes  of  the  court.  M'Causland  v.  Neal,  3  Stew.  &  Port.  131. 
But  it  is  void,  if  it  be  neither  signed  nor  sealed.     Kennon  v.  McRae,  2  Porter,  389. 

As  to  the  time  when  a  release  is  to  be  given,  the  cases  all  agree  that,  on  detecting  the  inter- 
est at  any  time  before  the  witness  has  left  the  stand,  he  may  then  be  released,  and  examined 
over  again.  The  wife  accepted  a  release  to  ber  husband,  and  then  made  her  deposition ;  but  her 
husband  did  not  accept  it  till  afterwards.  Yet  her  deposition  was  received.  Van  Dusen  v. 
Friiik,  15  Pick.  449. 

"With  regard  to  the  consideration,  whether  of  a  release  or  other  instrument  intended  to 
remove  interest,  there  need  be  none  actually  passing  between  the  parties,  especially  if  the 
releasor  be  an  adult ;  for,  per  curiam,  "  Where  a  party  has  so  divested  himself  of  interest  that 
he  cannot  resume  his  title  by  compulsion  of  law,  he  is  competent."  Dellone  v.  Rehmer,  4 
Watts,  9,  10. 

The  effect  of  the  release,  when  duly  executed  by  the  proper  party,  depends  on  the  nature  of 
the  interest  and  the  various  relations  which  the  witness  holds  to  the  parties  in  the  cause.  It  may, 
we  think,  at  this  day,  be  safely  affirmed,  though  with  some  exceptions,  that  any  interest  which 
disqualifies  the  witness  may  be  released  or  discharged  in  some  way.  If  it  be  without  the  reach 
of  a  release,  &c.,  it  is  such  an  interest  as  the  law  would  pronounce  so  remote  as  not  to  exclude 
the  witness.  Henderson,  C.  J.,  very  sensibly  remarked,  in  Slate  v.  Kimbrough  (2  Dev.  431, 
438,  439) ;  "The  argument  is  entirely  incomprehensible  to  us,  how  an  interest  so  remote  and  con- 
tingent, so  much  of  a  bare  possibility,  so  mtioh  of  a  nothing,  if  I  may  so  express  it,  that  it  can- 
not, by  reason  thereof,  be  released  or  assigned,  should  disqualify  a  witness."  In  that  case  a  wit- 
ness was  received  fur  the  state  in  a  capital  case,  on  releasing  his  estate  expectant  on  the  death 
of  the  accused.  So  a  bankrupt  may  release  his  allowance  even  before  he, has  obtained  his 
certificate.     Schneider  v.  Parr,  Peak.  Add.  Gas.  66. 

A  legal  interest  can  be  released,  though  mere  prejudice  or  feeling,  &c.,  cannot.  The  latter 
must,  tlierefore,  be  endured,  and  go  to  the  credibility  of  the  witness.  But  if  he  will  not  re- 
lease his  interest,  he  will  not  be  trusted  as  competent ;  and  this  is  the  true  ground  of  his 
incompetency.  The  law  goes  as  far  as  it  effectually  can  towards  removing  an  improper  influ- 
ence upon  the  witness's  mind.  It  does  not  stand  upon  the  degree  of  interest,  therefore;  but 
whatever  its  amount,  it  demands  that  it  should  be  removed.  Best,  C.  J.,  in  Hovill  v.  Stevenson, 
4  Bing.  493. 

The  general  doctrine  that  a  witness  may  be  restored  to  competency  by  a  proper  release,  though 
entered  into  expressly  for  that  purpose,  is  impliedly  asserted  in  all  the  cases  on  the  subject,  and 
expressly  by  some.  Lilly's  Lessee  v.  Kitzmiller,  1  Yeates,  28  ; '  Dawson  v.  Morris,  4  Yeates,  341. 
And  when  a  case  of  difficulty  or  nicety  arises,  it  is  examined  on  the  same  principles  as  if  ihe 
release  were  pleaded  or  given  in  evidence  by  the  releasee,  in  an  action  to  enforce  the  right 
intended  to  be  cut  off.  See  Bank  of  Pennsylvania  v.  MCalmont,  4  Rawlo,  307,  310,  311.  On 
its  being  found  operative  in  itself,  its  relative  effect  in  the  restoration  of  competency  arises  in 
various  ways;  sometimes  it  works  a  total  obliteration  of  all  interest,  sometimes  the  creation  of  a 
balance,  somotimes  an  inclination  of  the  witness  against  the  party  calling  him,  and  sometimes  as 
the  reduction  of  an  interest  otherwise  effectual,  to  such  remoteness,  contingency  or  uncertainty, 
as  no  longer  to  be  regarded  by  the  law.    Wo  shall  continue  the  examples  furnished  by  the  cases, 
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■without  much  attention  to  the  particular  ground  on  -which  the  release  works  its  intended  effect 
In  most  instances  that  is  quite  obvious. 

The  release  by  the  vendee,  of  his  vendor  or  warrantor,  of  lands  or  goods,  whether  the  war- 
ranty be  express  or  imphed,  in  order  to  render  the  vendor  competent  in  an  action  by  or  against 
the  vendee  concerning  the  title,  is  a  familiar  instance.  Clark  v.  Johnson,  5  Day,  373,  381 ; 
Gaston's  Ex'rs  v.  Ballard,  1  Hill,  406 ;  Van  Hoesen  v.  Benham,  15  Wend.  164.  So  a  release  of 
the  assignor  of  a  mortgage  in  an  action  by  his  assignee.  Lithgow  v.  Evans,  8  Greenl.  330.  In 
an  action  by  a  bailee  against  a  stranger,  his  bailor  may  be  released,  and  made  competent  for  the 
plaintiff.     Said  in  Chelsea  v.  St.  Clair,  1  N.  Hamp.  R.  190. 

The  surety  being  sued  alone,  his  principal  may  be  released  by  him,  and  so  made  competent. 
Eeed  v.  Bnardman,  20  Pick.  441.  In  an  action  by  the  indorsee  against  one  who  indorsed  for 
the  maker's  accommodation,  the  latter  was  thus  rendered  competent  for  the  defendant.  Van 
Schaack  v.  Stafford,  12  Pick,  565.  So  in  assumpsit  against  the  surety,  one  of  two  joint  makers 
of  a  note,  the  other  being  principal,  was  held  competent  for  his  surety,  on  a  like  release.  Har- 
mon V.  Arthur,  1  Bail.  83.  And  in  such  and  the  like  cases,  a  release  of  the  cosh  alone  restores 
the  competency  of  the  principal,  by  creating  an  equal  interest  between  plaintiff  and  defendant. 
Perryman  v.  Steggal,  5  Carr.  &  Payne,  197.  And  see  Bank  of  Limestone  v.  Peniek,  2  Monroe, 
100,  101.  A  constable's  sureties  being  sued,  he  was  held  to  be  a  competent  witness  for  them, 
on  their  giving  him  a  proper  release.     Willard  v.  Wickham,  7  Watts,  292. 

Another  instance  is  of  a  witness  releasing  his  interest  in  a  fund  which  his  testimony  may 
affect  beneficially  to  himself ;  as  if  he  be  called  in  behalf  of  a  decedent's  estate  to  a  share  of  which 
he  is  entitled  as  a  distributee  or  legatee.  Van  Home's  Bx'r  v.  Brady,  1  Wright,  452  ;  Boon  v. 
Nelson's  Heirs,  2  Dana,  391,  392;  Cox  v.  Norton,  1  Pennsyl.  E.  412,  414.  Sometimes  this  may 
be  done  on  releasing  bis  interest,  not  genereilly  in  the  fund ;  but  merely  in  the  subject  matter  of 
the  suit.  Torrence  v.  Graham,  1  Dev.  &  Batt.  284,  286.  So  a  witness  supposed  to  have  a  lieu 
on  the  subject  of  recovery,  was  received  for  the  plaintiff,  on  releasing  it.  Raymond  v.  Howland, 
12  Wend.  176,  179. 

In  an  action  against  a  sheriff  for  his  deputy's  neglect,  the  latter  may  be  made  competent  for 
the  sheriff,  by  a  release.     Jewett  v.  Adams,  8  Greenl.  30. 

In  an  action  by  a  bankrupt's  assignee,  the  bankrupt  was  denied  to  be  competent  for  the  plain- 
tiff, till  three  releases  were  executed,  one  by  himself  to  his  assignee,  secondly  by  all  his  cred- 
itors to  the  bankrupt,  third  by  the  assignee,  who  was  not  a  creditor  to  the  bankrupt.  A  year 
after  the  commission  issued  having  elapsed,  it  was  presumed  that  all  the  creditors  had  come  in 
and  proved  their  debts.  And  therefore  a  release  from  all  who  had  proved  was  held  sufficient. 
Carter  v.  Abbott,  1  Barn.  &  Gress.  444. 

The  son  conveyed  his  land  to  his  father ;  then  MoKee  obtained  judgment  against  the  son 
alone ;  and  then  Gilchrist  obtained  a  judgment  and  execution  against  the  son  and  his  father 
and  caused  the  land  to  be  sold.  MoKee  alleging  that  the  son's  sale  was  fraudulent,  claimed  the 
avails  of  the  execution  sale  on  his  senior  judgment.  On  the  trial  of  an  issue  upon  the  question 
of  fraud  between  these  two  judgment  creditors,  the  father,  on  being  released  from  all  liability  to 
the  junior  judgment  creditor,  was  held  a  competent  witness  for  him.  McKee  v.  Gilchrist,  3 
Watts,  230,  2;i4. 

It  may,  perhaps,  be  now  taken  as  settled,  both  in  the  English,  and  a  majority  of  the  American 
courts,  that  the  exclusion  of  a  party  whether  nominal  Or  real,  or  both,  from  being  a  witness  in 
his  ovsTQ  cause,  rests  mainly  on  the  ground  of  his  interest ;  and  that  policy,  though  it  operates  in 
some  instances,  exerts  an  influence  comparatively  small.  There  are  several  other  decisions 
verifying  this  remark,  some  of  which  we  shall  proceed  to  give  here,  and  others  will  present 
themselves  in  various  parts  of  these  notes.  The  case  of  Stevens  v.  Bransford  (6  Leigh,  246), 
was  the  case  of  a  sheriff  who  had  taken  a  bond  on  seizing  property,  pursuant  to  the  Virginia 
statute,  to  pay  all  persons  having  clauu  to  the  property,  their  damages.  In  an  action  in  the 
sheriff's  name,  on  the  bond,  the  sheriff  was  willing  to  be  sworn  as  a  witness  for  ihe  defendant, 
who  offered  him ;  and  the  question  whetlier  he  was  competent,  was  debated  by  the  judges  upon 
his  interest  in  defeating  the  plaintiff,  to  whom  he  might  be  liable,  if  he  had  a  real  claim,  and  the 
sureties  should  prove  insufficient.  Pour  judges  sat,  and  they  were  equally  divided.  But  none 
of  them  raised  a  serious  doubt  whether  his  merely  being  a  party,  should  exclude  him. 

It  is  remarked  in  the  8th  ed.  of  tliis  work,  by  Amos  &  Phil.  p.  47,  note  1,  that  the  privi- 
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leges  of  parties  to  suits,  in  not  being  compelled  to  appear  as  witnesses,  has  often  been  con- 
founded with  their  interest.  The  privilege  is  considered  under  a  distinct  head,  at  pp.  157,  158, 
where  the  general  rule  is  laid  down  that  "  a  party  on  trial  before  a  jury,  is  never  compelled  to 
give  evidence  for  the  opposite  party  against  himself;  and  this  rule  is  applied  to  nominal  and  real 
parties ;  though  it  is  said  that  he  may,  by  his  own  consent,  give  such  evidence  against  him- 
self, or  a  party  joined  with  him,  the  privilege  being  personal  to  himself. 

It  is  added,  p.  158,  note  3,  that  it  does  not  appear  to  have  been  considered  whether  persons 
whose  admissions  are  evidence  against  parties  to  a  suit,  on  the  ground  of  their  being  the  real, 
though  not  nominal,  parties  to  a  suit,  are  privileged  from  giving  evidence.  It  need  scarcely 
be  observed  that  such  privilege  has  often  been  recognized  on  tliis  side  of  the  Atlantic. 
Ante,  note  19. 

In  England,  it  has  been  recently  said,  that,  where  one  defendant  out  of  several,  jtistifles  a 
trespass  in  right  of  A.  but  submits  to  a  verdict,  A.  not  having  employed  the  attorney,  is  a  coni- 
petent  witness  for  the  other  defendants  on  distinct  issues ;  and  that  one  who  is,  without  his 
consent,  made  lessor  of  the  plaintiff,  may,  after  a  verdict  for  the  defendant,  on  his  demise  be 
called  as  a  witness  in  support  of  other  counts.  Lord  Denman,  C.  J.,  in  King  v.  Baker,  2 
Adolph.  &  BUis,  333.  In  that  case,  several  defendants  in  replevm,  made  several  cogni- 
zances under  distinct  persons.  The  plaintiff  consenting  to  the  acquittal  of  one  defendant,  the 
person  under  whom  he  made  cognizance,  was  received  as  a  witness  for  the  otlier  defendant.' 
Upton  V.  Curtis,  cited  in  text,  is  corrected  by  the  case  now  cited.  These  are  instances  of 
parties  real,  though  not  nominal.  So,  by  the  decision  of  an  American  court,  a  merely  nominal 
party  may  be  received  on  being  divested  of  all  interest.  An  administrator,  one  of  the  plaintiffs, 
was  held  competent  for  them,  on  releasing  to  the  distributees  all  his  claim  for  commissions,  and 
paying  to  the  prothonotary  all  the  costs  of  the  suit  past  and  to  come,  and  agreeing  that,  in  no 
event  should  they  be  refunded,  it  not  appearing  that  he  was  in  danger  of  being  charged  for  a 
devastavit.  Patton's  Adm'rs  v.  Ash,  7  Serg.  &  Rawle  Rep.  116,  123,  124.  See  ante,  note  36. 
All  this  is  necessary,  however,  or  he  cannot  be  received.  Gebhart  v.  Shindle,  15  Serg.  &  Eawle, 
235 ;  Beard  v.  Cowman's  Ex'r,  3  Har.  &  McHen.  152.  Nor  would  like  steps  render  him  compe- 
tent, if  he  had  been  an  administrator  defendant.  Conrad  v.  Keyser,  5  Serg.  &  Rawle,  370.  One 
defendant  in  ejectment  having  quit  the  possession,  and  assigned  all  his  interest  to  the  other 
dlefeiidant,  and  being  released  from  all  liability  to  the  person  of  whom  he  purchased,  w£is  held 
adiriissible  as  a  witness  for  the  plaintiff,  he,  the  witness,  not  objecting.  Patterson's  Lessee  v. 
Hagerman,  2  Teates,  163 ;  Diermond's  Lessee  v.  Robinson,  2  Teates,  324,  S.  P. 

In  Pennsylvania,  a  party  plaintiff  may  be  rendered  competent  in  one  of  two  ways.  In  the 
first  place,  by  a  simple  assignment  before  suit  brought,  which  is  holden  to  throw  the  whole  in- 
terest, and  an  exclusive  liability  for  costs  on  the  assignee,  who  afterwards  sues  in  the  assignor's 
name,  and  so  to  make  him  competent  for  his  assignee.  Wistar  v.  Walker,  2  Brown,  166,  169,  170, 
171;  a  leading  case,  and  the  principle  of  this  practice  fully  shown.  Steele  v.  The  Phoenix  Ins. 
do.,  3  Binn.  312  ;  Canby  v.  Ridgway,  1  Binn.  496;  Fetterman  v.  Plummer's  Adm'r,  9  Serg.  & 
Eawle,  20,  21,  22;  Davis  v.  Barr,  9  Serg.  &  Rawle,  137;  Clement  v.  Bixler,  infra;  Martin  v. 
Stille,  3  Whart.  R.  337.  And  though  the  assignment  be  simple  and  absolute,  the  assignee  need 
not  release  the  assignor.  Martin  v.  Stille,  3  Whart.  R.  337,  342.  There  is  an  exception,  how- 
yver,  where  the  assignment  was  made  in  order  to  pay  a  precedent  debt  of  the  assignor,  unless  it 
Vas  expressly  agreed  to  take  it  in  payment ;  for  'a  failure  to  recover  would  revive  the  absolute 
liability  of  the  witness  for  the  debt.  M'Ginn  v.  Holines,  2  Watts,  121.  Another' metliod,  though 
Iboth  be  the  real  and  nominal  plaintiff,  is  an  assignment  of  all  his  interest  in  the  cause,  before 
or  at  the  time  of  trial ;  and  the  payment  of  aU  the  costs  so  far  accrued  on  the  part  of  the  defend- 
ant ;  with  the  deposit  of  a  sum  of  money,  deemed  Sufficient  by  the  court  to  cover  the  future 
costs  of  the  defendant,  and  a  stipulation  that  the  depcisit  Shall  go  towards  defraying  such  future 
costs  absolutely  and  without  recall.  Ash  v.  Patto'n,  3  Serg  &  Rawle,  300  ;  Patton's  Adm'rs  v. 
Ash,  7  S6rg.  A  Ra,wle,  116,  123,  124;  Conrad  v.  KeySfir,  5  Serg.  &  Rawle,  370;  North  v.  Tot- 
lier,  9  Seirg.  *  Rawle,  244;  Browhe  v.  Weir,  '5  Serg.  &  'Rawle,  401,  403 ;  Washington,  J.,  ik 
Willings  v.  Consequa,  1  Pit.  C.  0.  R.  308;  Willihg  v.  Peters,  12  Serg.  &  Rawle,  177  ;  Pettermib 
V.  Plummer's  Adm'r,  9  Sefg.  &  Rav^le,  20,  22;  RIchter  v.  Selin,  8  'Sefg.'S;  Rawle,  4-J  5, '43T ; 
Clements  v.  Bixler,  infra;  Hoak  v.  Hoak,  sn/f">'  Campbell  v.  Galbreath,  5  Watts,  423 ;  McLughin 
V.  Bovard,  4  Watts,  308,  312.     Some  cases  say  the  stipulation  not  to  ilaim  arefajm,  need  not  be 
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express,  but  is  implied  in  the  payment  and  deposit  for  such  a  purpose.  Oonrad  v.  Keyser,  5  Serg.  4; 
Rawle,  370  ;  North  v.  Turner,  9  Serg.  A  R.,  244,  249.  And  see  Clement  v.  Bixler,  infra.  Merely 
giving  security  for  costs  will  not  do.  Clement  v.  Bixler,  3  Watts,  248.  Nor  a  deposit  for  part,  and 
a  promise  by  the  plaintiff  to  pay  future  costs,  if  any  more  should  accrue.  Hoak  v.  Hoak,  5  Watts, 
SO.  A  fortiori,  a  mere  stipulation  to  pay  both  past  and  future  costs  (Campbell  v.  Galbreath,  5 
Watts,  423),  or  a  mere  assignment,  without  more.     Harris  v.  Ohio  Ins.  Co.,  1  Wright,  544. 

But  the  right  is  not  reciprocal.  The  defendant  has  no  power  to  restore  his  own  competency 
(Conrad  v.  Keyser,  5  Serg.  .&  Rawle,  370,  and  see  Shelby  v.  Smith's  Heirs,  2  A.  K.  Marsh,  504, 
507),  which  has  led  some  of  the  Pennsylvania  judges  to  think  the  rule  a  hard  one.  Hoak  v. 
Hoak,  5  Watts,  81,  82,  per  Kennedy,  J. ;  Cox  v.  Norton,  1  Pennsylv.  R.  412,  414,  per  Huston,  J. 

Nor  can  the  plaintiff,  even  under  the  liberal  doctrine  of  Pennsylvania,  at  all  times  make  him- 
self competent  by  the  usual  assignment,  payment  and  deposit.  His  interest  may  not  be  assign- 
able in  its  nature,  as  if  it  arise  from  a  personal  tort.  See  cases  infra.  And  it  is  said  in  one  case 
of  a  trustee,  that  a  mere  formal  assignment  for  such  a  purpose,  either  before  or  after  suit  brought, 
■  does  not  divest  his  interest ;  that  he  can  still  claim  the  trust  fund  on  its  being  recovered,  and 
it  was  so  held,  where  the  administrator  had  assigned  the  debt  to  the  distributee  before  suit,  and 
brought  an  action  for  the  assignee's  use.  Sy'pher  v.  Long,  4  Watts,  253.  Quere ;  for  an  admin- 
istrator may  assign  a  particular  debt;  tliough  he  cannot  assign  his  trust,  as  such.  The  ma- 
chinery being  adequate,  it  is  not  perceived  that  the  objection  is  so  great  as  in  case  of  a  party 
having  the  beneficial  interest  See  Patten's  Adm'rs  v.  Ash,  and  Beaid  v.  Cowman's  Ex'r,  supra. 
The  rule  is  universal,  that  a  mere  trustee,  not  being  a  party,  nor  personally  interested,  is  a  com- 
petent ^vitneas  in  favor  of  the  trust  fund.  An  assignment  legally  effective,  though  the  witness 
may  expect  a  re-transler  of  the  right,  restores  competency  in  other  cases  (Dellone  v.  Rehmer, 
infra),  and  why  not  in  this  ?  But  in  Sypher  v.  Long,  the  counsel  was  retained  by  the  adminis- 
trator.    That  would  sustain  the  decision;  for  he  was  liable  for  costs.    See  4  Watts,  254. 

Another  case  for  discharging  interest  is,  where  the  witness  to  be  rendered  competent  occupies 
the  position  of  a  real,  but  not  a  nominal  plaintiff,  or  (it  is  jresiimed)  defendant,  lliatthe  rule 
applies  to  a  real  though  not  a  nominal  defendant,  see  Benjamin  v.  Smith,  12  Wend.  404.  In 
•such  a  case  the  books  all  seem  to  agree  that  his  conipetency  may  be  restored ;  but,  as  most  books 
say,  not  by  a  simple  release,.assignment,  or  other  discharge  of  his  interest;  for  he  is,  if  a  plain- 
tiff, moreover  liable  for  costs  to  the  opposite  party.  This  has  been  often  held  in  respect  to  real 
plaintiffs  who  are  considered  such  by  reason  of  their  being  cestuis  que  trust  or  assignees  of  the 
whole  or  any  part  of  the  money  in  dispute  (Gallagher  v.  Milligan,  3  Penn.  R.  177  ;  Mackinley  v. 
M'Gregor,  3  Whart.  R.  369,  374,  375,  399,  400;  Ontario  Bank  v.  Worthington,  12  Wend.  593; 
Lake  v.  Auborn,  17  Id.  18) ;  and  in  Befijamin  v.  Smith  (12  Wend.  404),  a  real  defendant ;  tliough 
<iuere  of  this,  since  the  case  of  Miller  v.  Adsit  (18  Wend.  672).  Tliere  must  be  an  actual  payment 
for  past,  and  an  absolute  deposit  for  future  costs,  as  in  other  cases.  Campbell  v.  Galbreath,  5 
Watts,  423.  But  this  is  denied  in  New  York,  and  a  bond  of  indemnity  to  the  assigning  party 
held  sufficient.  Lake  v.  Auborn,  17  Wend.  18,  19.  It  was  held  in  one  case,  tliat  an  assignment 
by  cestui  que  trust  must,  in  order  to  restore  his  competency,  be  not  Only  legally  effective  in  form, 
but  on  actual  consideration  (Hoak  v.  Hoak,  5  Watts,  80,  83) ;  but  this  ca'se  seems  to  stand  alone, 
and  is  contrary  to  the  practice,  because  an  assignment  or  release  expressing  without  seal,  or  im- 
porting a  consideration  by  seal,  removes  the  legal  and  equitable  interest  as  between  the  parties, 
whether  there  be  an  actual  consideration  or  not.  In  Martin  v.  Stille,  the  assignment  was  ex- 
pressed to  be  for  the  nominal  consideration  of  $1,  and  was  in  truth  a  mere  gift;  yet  held  good. 
3  Wliari  R.  342,  343.  The  whole  is  reduced  at  least  to  a  mere  honorary  interest,  or  a  belief  of 
interest,  which  never  disqualifies.  And  that  very  point  was  held  in  Dellone  v.  Rehmer  (4 
Watts,  9,  10),  where  counsel  sought  to  question  tiie  consideration  of  the  assignment.  In  that 
case  a  distributee  assigning  under  hand  and  seal,  to  her  mother,  who  gave  her  a  bond,  at  one 
year,  to  pay  her  nett  distributive  sliare,  after  deducting  the  claim  in  question  in  a  suit  against  the 
administrator,  was  held  competent  for  the  latter.  And  per  curiam:  "Where  a  party  has  so 
divested  himself  of  interest  that  he  cannot  resume  his  title  by  compulsion  of  law,  he  is  competent, 
though  he  believe  himself  interested."  They  likerjed  it  to  an  expectation  of  benefit,  a  matter  of 
mere  honorary  obligation  or  belief  of  interest.  S.  P.,  Taylor's  Adra'r  v.  Colvin,  1  Wright,  449. 
In  trespass  quareclavsumf regit  ernd  issue  oa  the  title,*the  cistuis  que  trust  of  the  p'aintiff  were  re- 
ceived as  witnesses  to  support  the  title,  on  a  simple  release,  without  paying  or  making  a  deposit 
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for  the  costs  of  the  defendant  (Martin  v.  M'Cord,  5  "Watts'  R.  493),  which  seems  incompatible 
with  several  other  cases,  supra,  especially  in  Pennsylrania.  The  cases  in  New  York  are  not  nni- 
form  on  this  point.  In  Soulden  v.  Van  Kensselaer  (9  "Wend.  293),  it  was  held  that  the  cestui  que 
lamst  parting  with  his  interest,  was  Uable  to  the  costs  of  defence,  but  only  on  the  contingency 
that  the  real  party  should  become  insolvent.  The  case  was,  therefore,  one  of  contingent  and  re- 
mote liability,  which  never  goes  to  competency.  Nelson,  J.,  pp.  295,  296.  That  reason,  though 
it  seems  to  be  very  sound,  has  certainly  been  disregarded  in  later  cases.  Ontario  Bank  v.  Wor- 
thington,  12  Wend.  593,  597.  It  is  doubtful,  however,  whether  in  this  case,  the  cestui  que  trust  had 
parted  with  his  interest ;  he  seems  still  to  have  had  a  claim  upon  a  deposit,  if  the  suit  succeeded. 
,  See  Id.  pp.  595,  596,  59T.  In  "Ward  v.  Lee  (13  "Wend.  41;  43),  which  was  assumpsit  by  one  for  a 
sum  of  money  due  to  two,  on  the  party  off  the  record  releasing,  though  a  partner  with  the  plain- 
tiff, he  was  received  as  competent  for  the  plaintifT,  without  anything  more.  The  point  of  liabil- 
ity for  costs  to  the  defendant  does  not  appear  to  have  been  raised  or  thought  of.  Ourcier  v.  Pen- 
nock,  14  Serg.  &  Rawle,  51,  54.  Pickett  v.  Cloud  (1  Bail.  362),  contra;  for  he  is  accountable  for 
the  debts  of  the  firm,  and  so  is  interested  to  increase  the  fund,  beside  being  liable  to  the  defend- 
ant for  the  costs  (Id.  364,  365) ;  but  this,  in  Ourcier  v.  Pinnock  {supra),  is  called  too  remote  and 
indirect  to  form  an  objection.  Per  Tilghman,  0.  J.  In  like  manner,  where  »  biU  was  filed  by 
one  distributee  against  an  administrator  to  compel  a  distribution  to  the  complainant  and  several 
others,  including  P.  and  his  wife ;  on  P.  assigning  all  his  and  his  wife's  interest  to  the  complain- 
ant, he  was  held  a  competent  witness  for  the  complainant.  Blackerby  v.  Holton,  5  Dana,  520, 
623.  The  case  of  a  real,  though  not  a  nominal  defendant,  illustrative  of  our  present  head,  we 
before  instanced  in  Benjamin  v.  Smith  (12  Wend.  404,  407).  The  action  was  case  for  a  false  re- 
turn to  the  plaintiff's  fi.  fa.  against  the  sheriff',  who  defended,  under  the  indemnity  of  A.  and  B., 
having  applied  the  proceeds  of  the  levy  and  sale  in  question  upon  their  fi.  fa.  as  being  prior  to 
the  plaintiff'  's.  Although  B.  assigned  and  was  discharged  of  all  his  interest,  as  between  him  and 
A.  and  the  sheriff,  stiU  he  was  held  incompetent  by  reason  of  his  hability  for  costs  to  the  plaintiff'. 
But  we  may  doubt,  as  said  before,  whether,  since  Miller  v.  Adsit  (18  "Wend.  67),  such  liability  be 
any  longer  an  Objection. 

The  practice  of  assigning  the  interest  of  the  plaintiff,  &o.,  with  a  view  to  render  him  compe- 
tent, was  pointedly  censured  and  denied  to  be  law,  by  M'Lean,  J.,  in  Scott  v.  Lloyd  (12  Pet.  145, 
149 ;  and  see  per  Huston,  J,,  in  Oox  v.  Norton,  1  Pennsylv.  R.  414) ;  though  the  cases  recog- 
nize the  right  to  restore  the  interest  of  any  other  person  by  assignment,  release,  &o.  Where  a 
suit  was  brought  on  a  bond  of  principal  and  sureties,  the  former,  having  confessed  judgment  and 
been  discharged  from  execution  under  the  United  States  Insolvent  Law,  was  held  competent  as  a 
witness  for  the  other  defendants  on  being  released  by  them.  United  States  v.  Leffler,  11  Pet. 
86.  So  where  the  maker  and  his  surety,  the  indorser,  were  sued  jointly,  the  former,  having  con- 
fessed judgment  and  being  released  by  the  indorser^  was  held  competent  as  a  witness  for  him. 
Tilford  V.  Hayes,  2  Yerg.  89.  Quere,  unless  in  such  a  case,  there  would  be  a  separate  taxation 
of  costs.  The  interest  of  a  legatee,  &c.,  e.  g.,  where  he  is  off'ered  to  sustain  a  wUl,  may  be  re- 
moved as  well  by  an  assignment  of  his  interest  to  a  third  person  as  by  its  release  to  the  execu- 
tors, &o.  Cates'  Adm'r  v.  Wacter's  Heirs,  2  Hill,  442.  A  cestui  que  trust  stood  by  in  silence 
anil  saw  his  trustee  convey,  was  holden  to  be  concluded,  and  to  have  parted  witli  his  interest 
for  the  purpose  of  restoring  competency.     Taylor  v.  Taylor,  2  Watts,  357. 

A  claim  for  a  trespass  de  honis,  &c.,  was  held  assignable  for  such  a  purpose;  but  it  was 
doubted  of  one  for  a  slander,  assault,  &o.,  or  other  personal  wrong.     Yid.  The  People  ex  rel. 

Stanton  v. ,  19  Wend.  73.    It  was  held  that  though  the  assignee  be  absent,  his  assent 

will  be  presumed  if  the  assignment  be  beneficial  to  him.  North  v.  Turner,  9  Serg.  &  Rawle, 
244.  The  plaintiff,  an  assignor,  is  still  Incompetent,  if  he  have  guarantied  the  payment  to  his 
assignee,  though  the  latter  may  have  assigned  to  another  without  guaranty ;  for  the  guaranty 
was  said  to  run  with  the  bond  into  whose  hands  soever  it  might  pass.  Reed  v.  Garvin,  12  Serg. 
&  Rawle,  100,  103,  104.     Quere. 

A  plaintiff  in  a  pending  action,  who  had  obtained  his  certificate  as  a  bankrupt,  was  held  com- 
petent for  his  assignees,  though  their  names  were  not  formally  substituted  (Brown  v.  The  In*. 
Co.  of  Pennsylvania,  4  Yeates,  119 ;  M'Olenachan  v.  Scott,  stated  in  note  to  Field  v.  Biddle,  2 
Call.  172  ;  M'Ewen  v.  Gibbs,  4  Id.  137,  S.  P.) ;  but  the  last  case  states  that  the  assignees  first  en- 
tered into  security  forcosts,  and  the  nominal  plaintiff  (the  bankrupt)  released  his  interest  at  the  bar. 
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We  now  proceed  to  some  miscellaneous  means  of  restoring  interested  persons  who  are  not 
parties,  to  competency. 

Several  observations  made  under  the  next  preceding  head  in  respect  to  restoring  competency 
by  release,  will  in  substance  apply  to  this,  especially  to  the  means  of  restoring  by  an  assign- 
ment or  transfer  of  interest.  The  assignment  being  beiweeu  proper  parties  and  di-awn  up  in 
due  form,  need  not  always  be  actually  delivered  to  the  assignee.  A  stockholder  of  a  bank,  who 
executed  a  transfer  of  his  stock  to  his  daughter,  then  at  a  distance,  and  delivered  it  to  the 
cashier  without  her  knowledge,  but  for  her  use,  was  held  competent  for  the  bank.  Smith  v.  The 
Bank  of  Washington,  5  Serg.  &  Rawle,  318.  And  see  North  v.  Turner,  supra.  As  we  also  savr 
by  several  cases  supra,  no  actual  consideration  for  the  payment  is  necessary. 

A  widow  distributee  having  accepted  a  specific  legacy  in  full  of  all  her  claim  upon  the  estate, 
including  dower,  was  held  a  competent  witness  for  the  estate.  Gebhart  v.  Shindle,  15  Serg.  & 
Eawle,  235.  See  Seagar's  Ex'rs  v.  The  State,  6  Har.  &  John.  162,  for  a  restoration  of  compe- 
tency by  a  singular  concurrence  of  circumstances.  A  vendor  with  warranty  was  held  compe- 
tent for  his  vendee,  on  being  discharged  under  the  Maryland  insolvent  act.  Quimby  v.  Wroth, 
3  Harr.  &  John.  249.  A  married  wdman,  a  distributee  of  an  intestate,  was  held  not  to  be 
rendered  competent-for  the  administrator,  by  her  husband's  written  receipt  in  full  of  her  interest. 
Dunnington's  Ex'r  v.  Dunnington's  Adm'x,  3  Harr.  &  John.  279.  An  indoraer  of  a  writ  (which 
in  several  states  binds  him  as  security  for  costs  to  the  defendant;  may  be  restored  by  the  plain- 
tiff depositing  a  sum  which  the  court  shall  deem  sufBcient  to*  cover  the  defendant's  costs,  if  he 
succeed.  Eoberts  v.  Adams,  9  Greeiil.  9.  The  indorser  of  a  note  having  obtained  his  certificate 
as  a  bankrupt,  was  held  competent  for  the  indorsee,  in  an  action  by  him  against  the  maker. 
Murray  v.  Marsh,  2  Hayw.  290.  A  stockholder  was  held  competent  for  a  solvent  bank,  on 
assigning  his  interest  to  the  bank  in  payment  of  Ms  debt.  Bank  v.  Green,  3  Watts,  374.  In  a 
suit  for  contribution.,  founded  on  advances  by  one  part  owner  of  a  vessel  against  another  who 
held  his  share  as  trustee,  the  cestui  que  trust  of  the  defendant  was  sworn  as  ■competent  for  him, 
on  his  (the  witness's)  releasing  his  interest.  Clark  v.  Longworth,  1  Wright,  189.  One  interested 
as  having  engaged  to  pay  the  amount  to  be  recovered,  was  holdeu  restored  to  competency,  on 
the  principal  depositing  with  him  a  check  for  a  sum  of  money  equal  to  his  liabiUty ;  and  on  his 
executing  a  sealed  receipt  to  the  principal  for  the  sum,  expressed  to  be  in  full  for  all  claim  as 
surety.  And  Savage,  Oh.  J.,  said  the  witness  thinking  it  sufficient  and  discharging  the  defend- 
ant, and  it  being  apparently  So  in  fact,  all  interest  was  removed.  "  If  the  plaintiflfe  recovered, 
the  witness  would  pay  the  amount  out  of  the  money,  and  return  the  balance.  If  the  defendant 
succeeded,  he  was  bound  to  return  the  whole."  And  he  was  accordingly  held  a  competent 
witness  for  the  defendant.  Manchester  Iron  Manuf.  Co.  v.  Sweeting,  10  Wend.  162,  165.  A 
stockholder  was  held  competent  for  his  company,  on  simply  assigning  his  stock,  though  indebted 
to  the  company,  whose  hy-laws  forbade  a  debtor  so  to  assign  without  notice  and  consent,  &c. ; 
for  all  his  interest  is  gone,  subject  to  the  Uen  created  by  the  by-law  on  the  stock.  Gilbert  v. 
Manchester  Iron  Manuf.  Co.,  11  Wend.  627;  Utioa  Ins.  Co.  v.  Cadwell,  3  Wend.  296.  And 
this  though  he  declare  his  intention  to  repossess  himself  of  the  stock,  and  that  he  aaaigDcdit  for 
the  purpose  of  being  a  witness,  there  being  no  express  understanding  with  the  assignee  that 
it  should  be  restored.  Stall  v.  The  CatskiU  Bank,  18  Wend.  466.  A  receiptor  of  goods  at- 
tached in  the  cause,  may  be  rendered  competent,  like  bail,  by  depositing  a  sum  of  money 
sufficient  to  indemnify  him,  though  it  was  doubted  whether  a  bond  of  indemnity  would  be  suf- 
ficient. Allen  V.  Hawks,  13  Pick.  79,  85 ;  Beckley  v.  Freeman,  16  Id.  468.  And  in  the  last 
case  the  same  thing  was  also  held  as  to  one  who  had  become  liable  as  security  for  costs,  by  in- 
dorsing the  writ.  In  assumpsit  against  a  surviving  partner,  the  defence  was,  that  the  plaintiff 
with  A.  and  the  deceased  partner  had  covenanted  to  discharge  all  the  firm  debts.  Tlie  plaintiff, 
on  releasing  A.,  offered  him  as  a  witness  to  prove  that  the  covenant  was  delivered  to  the  deceased 
to  be  delivered  to  the  defendant  on  a  conoition  which  had  never  been  complied  with.  Held 
admissible,  for  he  was  interested  to  prove  an  absolute  delivery,  as  that  would  work  payment  and 
take  away  aU  liabiUty  from  the  witness.  Quere,  therefore,  whether  any  release  was  necessary. 
Whitdier  v.  Salisbury,  16  Pick.  534,  548.  In  replevin  fey  executors  for  slaves,  the  testator's 
widow  was  offered  as  a  witness  for  the  plaintiffs.  She  had  renounced  aU  right  under  the  will 
and  by  an  agreement  with  the  plaintiffs  was  entitled  to  certain  substituted  provisions  for  her 
maintenance,  which  appeared  not  to  depend  on  or  have  any  connection  with  the  property  in 
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A  general  release  of  all  actions  and  causes  of  action,  for  any  matter  or  thing 
whicti  has  happened  down  to  tbe  time  of  the  release,  will  discharge  the  wit- 
ness from  all  liability  depending  upon  the  event  of  the  existingsuit.  Such  a 
release  from  a  defendant,  who  had  drawn  a  bill  of  excbange,  to  the  witness 
who  accepted  it,  was  held  to  have  this  effect -,(1)  for,  as  Lord  Ellenborough 
said  in  that  case,  the  transaction  was  already  past,  wiiich  was  to  lay  the  foun- 
dation of  future  liability  ;  and  if  the  drawer  should  have  a  cause  of  action 
against  the  acceptor,  it  would  have  reference  back  to  the  acceptance,  and 
would  be  discharged  by  the  release.  A  similar  point  arose  in  the  case  of 
Cartwright  v.  Williams,  (,2)  where  the  defendant  was  the  acceptor,  and  the 
witness  was  one  of  the  drawers,  for  whose  accommodation  the  bill  had 
been  accepted ;  there  the  witness  was  a  bankrupt,  and  it  was  objected  that 


question,  but  were  personally  binding  on  the  plaintiffs.  And  she  was  held  competent.  Callis 
V.  Tolson's  Ex'rs,  6  Gill  &  John.  &<f,  90,  91.  In  a  like  action,  the  widow,  not  having  renounced, 
she,  on  the  trial,  released  to  the  plaintiff  all  interest  in  ihe  negroes,  he  releasing  to  her  all  claim 
for  costs,  and  depositing  in  court  money  equal  to  those  which  had  accrued.  Held  sufficient  to 
restore  her  competency.  Cole  v.  Hebb,  7  Gill  &  John.  20.  In  an  action  in  the  sheriff's  name 
on  a  jail  bond  for  an  escape  from  custody  under  a  ca.  sa.,  in  favor  of  A.  &  B.,  the  latter  on  being 
released  by  A.  and  tbe  attorney,  offered  as  a  witness  by  the  sheriff,  and  stated  that  he  had 
just  now  agreed  by  parol  with  A.  that  he  should  have  the  whole  debt  in  question ;  should  pay 
B.  one-fourth  of  its  amount,  and,  as  the  witness  understood,  A.  was  to  defray  all  the  expenses 
of  the  suit.  Quere,  whether  this  was  an  assignment  so  as  to  divest  B.'s  interest.  But  held, 
that  it  was  not  explicitly  shown  that  B.  was  discharged  from  the  costs  which  had  accrued  in 
the  cause.  Seymour  v.  Harvey,  11  Conn.  E.  275.  A  legatee  and  devisee  having  been  paid  in 
full,  executed  a  release  to  the  executor;  and  it  not  appearing  that  the  sum  in  o.'Utroversy 
would  be  necessary  to  prevent  a  resort  to  the  refunding  bond,  was  held  a  competent  witness 
for  the  estate.  Higgins  v.  Morrison's  Bx'r,  4  Dana,  100,  106.  In  trover  by  a  bailee,  the  bailor 
may  be  a  witness  for  him,  where  he  had  settled  with  the  bailee,  who  has  agreed  to  allow  him 
a  certain  sum  for  the  goods  lost.  Maine  State  Co.  v.  Longley,  2  Shepl.  444.  One  transfers  a 
note,  with  guaranty ;  on  the  transferee  deUvering  up  and  canceling  the  guaranty,  with  intent  to 
make  the  guarantor  a  witness,  he  becomes  competent  for  the  transferee.  It  is  equivalent  to  a 
release.    Watson's  Ex'rs  v.  McLaren,  19  Wend.  557,  561. 

A  new  head  of  restoring  competency  in  England  has  been  raised  by  the  late  stat.  3  &  4 
W.  IV,  c.  42,  §§  26,  27.  It  provides  that  where  a  witness  would  be  held  incompetent,  by  reason 
that  the  verdict  or  judgment  would  be  evidence  for  or  against  him,  he  shall  nevertheless  be  ex- 
amined, his  name  being  first  indorsed  on  the  record,  the  effect  of  which  as  evidence  is  thus  to  be 
deemed  taken  away. 

As  we  are  not  aware  of  any  similar  statute  in  the  United  States,  the  decisions  giving  applica- 
tion to  the  above  statute  can  be  but  remotely  useful;  and  we  shall  do  no  more  than  cite  them, 
with  the  remark  that  the  earlier  of  these  decisions  withheld  the  statute  from  several  cases  to 
which  it  has  been  since  extended.  The  oifly  cases  which  we  have  been  able  to  find  are  these ; 
Braithwaite  v.  Coleman,  8th  ed.  Phil.  Ev.  109;  Burgess  v.  Cuthill,  1  Mood.  &  Rob.  315 ;  S.  0.,  6 
Carr.  &  Payne,  282;  Mitchell  v.  Hunt,  Id.  351;  Hodsou  v.  Marshall,  7  Id.  16;  Faith  v.  M'ln- 
tyre,  4  Id.  44;  Pickles  v.  HolUngs,  1  Mood.  &  Hob.  468 ;  Oreevey  v.  Bowman,  Id.  495 ;  Stewart 
V.  Barnes,  Id.  472. 

(Statutes  have  lately  been  passed  in  several  of  the  states  declaring  that  no  persons  shall  bo 
deemed  Incompetent  as  witnesses  on  the  ground  of  interest;  which  have  been  briefly  noticed  in 
another  place.) 

(1)  Scott  V.  Lifford,  1  Camp.  249. 

(2)  2  Starkie  N.  P.  C.  342. 
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a  release  to  the  assignees  was  necessary  in  addition  to  the  general  release, 
since  the  defendant,  as  surety,  might  prove  the  debt  under  the  commission 
of  the  witness,  in  case  the  plaintiff  should  recover  in  this  action ;  but 
Lord  Ellonborough  held,  and  the  Court  of  King's  Bench  were  afterwards 
of  the  same  opinion,  that  the  release  iu  question,  comprehending  all 
.future  claims  in  consequence  of  any  cause  existing  at  the  time  of  granting 
the  release,  would  extend  to  bar  any  claim  of  the  defendant  as  surety  on 
the  bill,  this  being  an  inchoate  cause  of  action  then  existing.(l) 


(1)  See  also  by  Best,  C.  J.,  4  Bing.  652.     And  see  "Wilson  v.  Hirat,  2  B.  &  Ad.  160. 

Note  668. — A  present  right,  though  to  take  effect  in  fuiuro,  may  be  presently  released.. 
Co.  Litt.  265  a.  Thus,  where  the  wife's  administrator  sued  for  money  due  to  her  in  her  life- 
time, her  husband  was  received  to  testify  for  the  plaintiff,  on  his  releasing  his  contingent  interest 
in  his  wife's  estate,  to  her  administrator.  A  release  in  these  words,  "  All  his  right,  &c.,  }o  any 
sum  or  sums  of  money  which  might  be  recovered  in  the  said  cause,"  was  held  sufficient.  Woods 
V.  Williams,  9  John.  R.  123. 

But  cases  may  arise  where  a  release  would  be  unavailable.  Thus,  one  claiming  common  of 
fishery  as  an  inhabitant  of  S.,  cannot,  by  a  release  to  the  other  inhabitants,  and  to  the  plaintiff, 
be  rendered  a  competent  witness  for  another  inhabitant  to  maintain  the  common  right.  Jackson 
V.  Fountain,  2  John.  K.  110.     See  Abby  v.  Goodrich,  3  Day,  433. 

In  assumpsit  against  R.  and  others,  one  B.  was  offered  as  a  witness  for  the  plaintiff,  but  ob- 
jected to  because  he  was  liable  to  the  plaintiff  jointly  with  R.  for  one  item  of  tlie  plaintiff's 
claim.  The  plaintiff  thereupon  released  B.  from  all  claims  of  the  plaintiff  against  B.  alone,  or  In 
conjunction  with  R. ;  but  excepted  his  claim  against  B.  and  the  other  defendants.  The  release, 
was  holden  sufficient ;  for  it  turned  the  Witness's  interest  in  favor  of  the  defendants.  Bulkley  v. 
Dayton,  14  John.  381.  But  a  release  by  a  tenant  in  possession  to  his  landlord  of  all  his  (the 
tenant's)  interest,  still  leaves  him  interested  to  support  his  possession ;  and  he  cannot  therefore 
testify  for  his  landlord.    Vincent  v.  Huff's  Lessee,  4  Serg.  &  Rawle,  298. 

On  an  information  for  a  seizure  of  goods  under  the  revenue  laws,  the  informer  being  entitled 
to  a  moiety,  and  also  liable  for  costs,  is  of  course  not  made  competent  by  a  release  of  his  right. 
Rapp  V.  Le  Blanc,  1  Dall.  63. 

A  release,  to  be  eft'eclual,  must  be  directly  from  the  person  to  whom  the  witness  or  party  is 
liable.  Thus,  where  the  action  was  on  a  limit  bond,  and  brought  against  one  of  two  joint  debt- 
ors and  his  surety  in  the  bond,  for  his  (one  of  the  co-debtor's)  escape  from  execution  issued  on 
a  judgment  against  him  and  his  co-debtor.  Held,  that  the  other  co-debtor,  offered  by  the  defend- 
ants as  a  witness,  could  not  be  released  by  the  surety,  but  that  the  release  must  be  from  the 
principal  (the  co-debtor  sued)..  Ransom  v.  Keyes,  9  Cdwen's  R.  128.  So  a  distributee,  to  make 
himself  competent  for  the  surviving  partner  of  the  intestate,  must  release  directly  to  the  admin- 
istrator, not  to  the  surviving  partner.    Allen  v.  Blanchard,  9  Cowen's  R.  631. 

One  release  to  two  joint  acceptors  of  a  bill,  releasing  both  jointly,  is  sufficient.  Rex  v.  Bay- 
ley,  1  Oarr.  &  Payne,  435. 

In  trover  for  a  barge,  the  plaintiff  claimed  it  under  purchase  from  Buckman,  and  proved  the 
purchase  and  payment.  The  defendants  claimed  that  Buckman  had  before  sold  to  Wilson, 
of  whom  they  purchased,  and  offered  Buckman  as  a  witness.  On  objection,  it  was  doubted 
whether  any  release  were  necessary ;  but  it  it  were,  a  release  being  produced  from  Wilson  to 
Buckman,  was  held  sufficient.  The  court  said  no  release  from  the  defendants  would  avail  any 
thing,  for  they  had  no  remedy  against  Buckman,  but  only  against  Wilson.  Radburn  v.  Morris, 
1  Mo.  &  Payne,  648. 

To  make  a  distributee  a  competent  witness  for  the  administrator,  a  release  of  all  demands 
from  the  beginning  of  the  world  wp  to  the  time  of  giving  the  release,  is  insufficient,  for  this  will  not 
touch  the  fruit  of  the  present  action,  which  is  not  the  subject  of  a  demand  till  recovered.  Mat- 
thews V.  Smith,  2  Younge  &  Jervis,  426. 

A  member  of  a  corporation  having  a  common  fund,  is  not  a  witness  to  sustain  its  interest, 
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But  in  an  action  by  an  administrator,  where  a  witness  called  for  the 
plaintiff  was  entitled  to  a  distributive  share  of  the  intestate's  estate,  it  was 
held  by  the  Court  of  Exchequer,  that  his  competency  was  not  restored  by 
giving  to  the  administrator  a  release  of  all  causes  of  action  from  the  begin- 
ning of  the  world  to  the  date  of  the  release  ;(1)  it  was  said,  such  a  release 
would  not  affect  the  witness's  right  to  a  share  of  the  proceeds  of  the  action, 
in  case  the  administrator  recovered.(2) 

In  an  action  by  a  minor  who  appears  by  his  guardian,  a  release  by  the 
latter  will  not  be  sufficient,  the  guardian  not  having  any  authority  to 
release.(3)     A  release  of  a  bond  debt  by  one  of  several  obligees  will  oper- 


though  he  release  all  interest  in  the  subject  of  the  suit ;  for  he  may,  notwithstanding  the  release, 
ayaU  himself  of  the  sum  when  paid  in  as  part  of  the  fund.  Doe  ex  dem.  Mayor  and  Burgesses 
of  Stafford  v.  Tooth,  3  Tounge  &  Jervis,  19. 

It  behoves  the  plaintiff  releasing  a  witness,  that  he  do  not  affect  or  discharge  his  cause  of  action. 
That  may  sometimes  be,  in  which  case  the  defendant  may  avail  himself  of  it,  to  reduce  damages,  or 
byplea^!«,s  dareim  continuance.  One  of  these  consequences  was  insisted  upon  against  a  landlord 
who  had  sued  the  sheriff  for  removing  goods  pf*the  tenant  without  payment  of  rent.  The  landlord 
released  the  tenant  in  order  to  make  him  a  competent  witness,  when  the  sheriff  insisted  that  the 
claim  against  him  was  thereby  discharged ;  that  he  might  plead  the  release  ;  or,  at  least,  the  plain- 
tiff could  recover  no  more  than  nominal  damages.  The  conclusion  was  not  denied ;  but  it  was  held 
that  a  release  to  the  tenant  did  not  touch  the  cause  of  action  against  the  sheriff,  which  was  now 
independent  of  the  claim  against  the  tenant.    Thurgood  v.  Richardson,  4  Carr.  4.  Payne,  481. 

(1)  Note  ti69. — The  widow  of  a  grantor  of  land  with  warranty,  was  released  generally  by  the 
defendant  (the  grantee),  and  especially  from  all  claims  by  reason  of  her  being  a  grantor  in  the 
deed  from  her  husband.  The  objection  being  still  persisted  in,  on  the  gronnid  that  her  interest 
consisted  in  a  claim  to  a  residuary  share  in  her  husband's  personal  estate,  the  defendant  proved 
that  her  husband  died  insolvent.  Held,  that  she  was  competent.  Jackson  ex  dem.  Howell  v. 
Delancy,  4  Cow.  427. 

Where,  in  an  action  by  an  administrator,  the  heir  released  to  him  all  his  interest  in  the  action, 
and  there  was  no  evidence  that  the  intestate  left  any  real  estate,  which  might  be  relieved  from 
the  claims  of  creditors,  by  a  recovery  in  the  action,  the  heir  was  held  to  be  a  competent  witness 
for  the  administrator.    Boynton  v.  Turner,  13  Mass.  Rep.  391. 

A  bankrupt  or  insolvent  debtor,  who  has  been  discharged  from  his  debts,  and  has  released  his 
claim  to  the  surplus  of  his  estate,  is  a  competent  witness  for  his  assignees.  Jaques  v.  Marquand, 
6  Cow.  R.  497. 

In  an  action  by  a  surviving  partner  for  a  debt  due  the  firm,  a  release  from  the  widow  of  the 
deceased  partner  will  not  render  her  a  competent  witness  for  the  plaintiff,  for  he  (the  survivor)  is 
liable  to  the  personal  representatives  of  the  deceased  partner  for  a  share  of  the  sum  recovered, 
and  not  to  the  widow,  whose  claim  for  the  distributive  share  of  her  husband's  estate  is  against 
the  personal  representatives,  and  not  against  the  plaintiff.  AUen  v.  Blanchard,  9  Cow.  R.  631. 
Another  reason  is,  that  if  the  plaintiff  fails  in  the  action,  the  estate  is  hable  to  contributions  to 
the  costs,  the  payment  of  which  would  diminish  the  widow's  share.  This  interest  is  not  reached 
by  her  release. 

(2)  Matthews  v.  Smith,  2  Y.  &  J.  426. 

(3)  Fraser  v.  Marsh,  2  Stark,  N.  P.  C.  41. 

Note  670. — Where  a  witness  was  objected  to  by  the  defendant,  as  having  given  a  written 
guaranty  of  the  debt  to  the  plaintiff,  the  counsel  of  the  latter  delivered  up  the  guaranty  to  the 
witness  with  authority  to  destroy  it.  Held,  that  the  relation  of  counsel  and  the  possession  of 
the  guaranty,  warranted  the  presumption  that  he  had  authority  from  his  client  so  to  deliver. 
Merchants'  Bank  v.  Spicer,  6  Wend.  443. 

The  selectmen  of  a  town  cannot,  without  a  vote  of  the  town  for  that  purpose,  release  a 
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ate  as  a  release  by  all  ;(1)  and  a  release  to  one  of  several  obligors  will 
have  the  same  effect  as  to  all  the  others,  whether  the  bond  be  joint,  or 
joint  and  several. (2) 

In  a  case  at  Nisi  Prius,  where  it  appeared  that  several  persons  had 
agreed  equally  to  bear  the  expenses  of  a  joint  undertaking,  and  an  action 
was  brought  against  one  of  them,  it  was  ruled,  that  another  of  the  contrac- 
tors was  rendered  a  competent  witness  for  the  defendant,  if  released  by 
him,  though  the  rest  did  not  join  in  the  release.(3) 

It  seems  to  have  been  ruled  by  Lord  Tenterden,  in  an  action  brought 
against  one  of  several  persons,  who  were  partners  in  business,  that  the 
defendant  could  not,  by  means  of  a  release,  make  his  partner  a  competent 
witness  for  him;(4)  and  in  aa  earlier  case.  Lord  Alvanley  is  said  to 


witness,  so  as  to  make  him  competent.    Neither  can  that  be   done  by  an  agent  appointed 
to  defend  the  suit,  by  virtue  of  his  general  powers  as  agent.    Angel  v.  Pownal,  3  V6rm.  E.  461. 

(1)  Bayley  v.  Lloyd,  1  Mod.  250. 

NnTB  671. — So  a  release  by  one  of  several  partners.  Bulkley  v.  Dayton,  1-t  John.  E. 
387.  Or  From  one  of  two  coach  proprietors,  sued  for  negligence,  to  the  person  employed  as  guard 
to  the  coach.  Whitamore  v.  Waterhouse,  4  Carr.  &  Payne,  38.S.  A  release  by  one  of  two  ship 
owners  suing  for  an  injury  done  to  their  ship,  which  the  defendant  imputes  to  the  neglect  of 
their  master,  will  render  the  latter  a  competent  witness  for  the  plaiutiifs ;  for  their  action  against 
the  master  would  be  joint  for  the  negligence,  which  one  of  the  two  might  release.  Hockless  v. 
Mitchell,  4  Esp.  E.  86. 

(2)  Co.  Lit.  232  a;  2  EoU,  Abr.  412  (O.);  1  Bos.  &  Pul.  630. 

Note  672. — "Willings  v.  Cousequa,  1  Pet.  C.  C.  R.  301.  One  release  to  two  joint  accept- 
ors of  a  bill,  releasing  both  jointly,  is  sufficient  (Rex  v.  Bayley,  1  Carr.  &  Payne,  435) ;  (but  is 
not  sufficient,  if  it  be  to  one  only.  Wells  v.  Peels,  23  Penn.  State  E.  155.  See  Falconer  v. 
Clark,  7  Md.  177.) 

(3)  Duke  V.  Pownall,  Mo.  &  Ma.  N.  P.  C.  430. 

(4)  Simons  v.  Smith,  Ry.  &  Mo.  N.  P.  C.  29.    The  reason  for  this  decision  is  not  mentioned. 

UOTE  673. — In  an  action  of  assumpsit  against  A.  and  B.,  as  partners,  on  a  partnership  con- 
tract, A.,  who  was  not  found  or  served  with  process,  was  offered  as  a  witness  in  favor  of  B  ,  and 
held  admissible,  after  having  been  released  by  B.,  on  the  ground  that  the  suit  having  abated  as 
to  him,  by  the  return  on  the  process  of  "no  inhabitant,"  he  was  no  longer  a  party  to  the  suit; 
and  as  to  his  interest,  that  was  hostile  to  the  party  calling  him ;  since  a  recovery  and  satisfaction 
against  B.  would  bar  a  future  action  against  A.,  and  B.'s  release  would  protect  A.  from  any  claim 

'  for  contribution.    Leroy,  Bayard  &  Co.  v.  Johnson,  2  Pet.  R.  186. 

A  release  from  one  to  the  other  of  two  persons,  being  partners,  or  jointly  liable  to  the  pay- 
ment of  a  sum  of  money,  in  a  ease  where  contribution  miglit  be  enforced  by  one  against  the 
other,  renders  the  released  party  a  competent  witness  for  the  releasor,  in  a  suit  against  him 
alone,  by  the  creditor ;  although  without  such  releaise  the  witness  would  be  directly  interested 
in  the  event  of  the  suit.  Bagley  v.  Qsboxne,  2  "Wend.  R.  527.  The  same  doctrine  was  held  by 
Washington,  J.,  in  the  case  of  WUUngs  v.  Oonsequa  (1  Pet.  0.  0.  Rep.  306).  The  decision  in 
these  cases  rests  upon  the  principle,  that  when  a  plaintiff  brings  his  action  at  law  against  a  part 
of  several  parties  jointly  liable,  and  fails  to  recover,  the  judgment  will  be  a  bar  to  any  fbture 
action  brought  by  him  against  any,  or  all  of  the  joint  debtors ;  and  if  he  recovers  against  a  part 
of  the  joint  debtors,  he  thereby  discharges  the  others  from  all  liability,  both  at  law,  according  to 
the  doctrine  laid  down  in  Robertson  v.  Smith  (18  John.  R.  456),  and  Gibbs  v.  Bryant  (1  Pick.  R. 
118),  and  ia  equity,  as  held  by  Kent,  Chancellor,  in  Penny  v.  Martin  (4  John.  Ch.  R.  566),  con- 
trary to  the  English  ease,  cited  in  the  text,  by  which  it  was  held,  that  although  the  remedy  at 
law  was  gone,  yet  the  plaintiff  might,  by  bill  in  equity,  enforce  his  claim  against  the  parties  not 
sued,  in  case  the  defendant,  against  whom  judgment  was  recovered,  should  die  or  become  insol- 
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vent.  See  also.  Sheehy  t.  Mandeville,  6  Cranch,  253,  where  it  was  held  that  a  recovery  against 
one  of  two  joint  makers  of  a  note  does  not  discharge  the  other.  See  Pendleton  v.  Speed,  and 
Wallace's  Ex'rs  v.  Twyman,  stated  ante,  note  663 ;  also  Duke  v.  Pownall,  stated  anle,  in  the 
same  note ;  also  Waite  v.  Merrill,  and  Anderson  v.  Brock,  stated  in  the  same  note. 

In  assumpsit  against  one  of  several  makers  of  a  promissory  note,  the  others  were  held  compe- 
tent for  him,  on  being  release  from  all  contribution.     Carleton  v.  Whitclier,  3  N.  H.  Rep.  196. 

In  Louisiana  an  action  was  brought  by  partners  in  their  own  names  for  a  demand  which  their 
former  partner  had  sold  to  them  in  this  way:  on  retiring  from  the  firm  he  assigned  to  them 
all  claims  "  which  are  or  may  be  owing  to  the  firm."  He  was  held  a  competent  witness  for  the 
firm  ;  this  assignment  not  amounting  to  a  warranty  of  the  claim.  Merriam  v.  Worsham,  4  Mart. 
Lou.  R.  (N.  S.)  198.     And  see  ante,  note  631. 

The  difficulties  attending  the  discharge  of  interest  in  an  ordinary  joint  debtor  not  sued,  so  as  to 
make  him  competent  for  the  defendant,  were  considered  an1e,  note  631,  and  note  640,  and  where 
he  is  a  partner,  ante  in  this  note.  It  will  be  seen  by  these  notes,  that  his  competency  for  either 
party  has  been  thought  materially  to  depend  on  the  effect  of  the  verdict  in  the  immediate  suit, 
and  the  liability  of  the  witness,  in  the  event  of  the  insolvency  or  death  of  the  defendant.  Gar- 
diner V.  Levaud,  2  Yeates,  185,  S.  P.  The  text  holds  that  his  competency  for  the  defendant 
cannot  be  restored,  by  any  arrangement  between  the  witness  and  the  defendant  (James  v.  Bost- 
wick,  1  Wright,  142,  143,  144,  S.  P.),  while  several  American  eases  hold  that  it  can.  The  latter 
position  has  lately  been  adopted  as  law  in  England,  and  the  former  cases  to  the  contrary 
disregarded.  General  releases  were  interchanged  between  the  defendants  and  their  copartner, 
which  were  held  to  restore  his  competency,  as  cutting  off  his  liability  to  cofltribute,  his  right 
to  any  surplus  in  the  partnership  fund,  &c.  The  case  is  also  remarkable  as  disposing  of  the 
question  how  his  interest  would  be  affected  by  the  verdict.  At  the  bar  it  was  objected  that  if 
in  favor  of  his  copartners,  the  defendapts,  it  would  be  a  bar  as  to  him.  And  see  several  Ameri- 
can cases  cited  above  and  in  note  631;  Gardiner  v.  Levaud,  2  Yeates,  185;  Bill  v.  Porter,  9 
Conn.  R.  28,  29;  Scott  v.  Colmesnil,  1  J.  J.  Marsh.  418.  This  the  court  conceded;  but  said 
that  it  would  be  equally  so  if  in  favor  of  the  plaintifis — and  the  defendants  having  released 
him  from  contribution,  it  was,  in  respect  to  the  verdict,  a,  case  of  balanced  interest.  Wilson 
V.  Hu-st,  4  Barn,  k  Adolph.  760.  The  release,  as  there,  must  be  by  all  the  defendants.  One 
cannot  release  for  himself  and  copartners,  inter  se  (BUI  v.  Porter,  9  Conn.  R.  23,  29,  30);  and 
there  must  be  mutual  releases ;  one  from  the  defendant  alone  will  not  do.  Wilson  v.  Hirst, 
supra;  Black  v.  Marvin,  2  Pennsylv.  R.  138  ;  M'Coy  v.  Lightner,  2  Watts,  347,  351. 

"It  is  true,"  says  WiUiams,  J.,  in  BiU  v.  Porter  |9  Conn.  R.  28),  ''that  the  judgment  is  not 
against  him  [the  witness],  nor  does  execution  issue  against  him ;  but  by  virtue  of  that  judg- 
ment, the  partnership  effects  may  be  taken  in  execution,  in  the  same  manner  as  if  all  the  partners 
had  been  made  defendants."  Quere,  unless  he  be  named  in  the  process,  and  pursued  as  a  joint 
debtor.  Carter  v.  Connell,  1  Whart.  R.  392,  398 ;  S.  C,  2  Id.  542,  561,  562.  In  Black  v. 
Marvin  (supra),  the  court  said :  "  The  joint  funds  will  be  decreased  by  an  execution  against 
either."  M'Coy  v.  Lightner,  supra,  S.  P.  Bagley  v.  Osborne  (12  Wend.  527),  should  also  have 
been  mentioned  as  a  case  of  mutual  releases ;  and  in  Willings  v.  Consequa  (1  Pet.  C.  C.  Rep.  301), 
the  witness  not  only  took  a  release,  but  assigned  his  interest  in  the  subject  ipatter  of  the  suit  to 
his  copartners.     But  the  witness  was  in  that  case  a  party. 

Yet  there  are  several  cases  in  which  a  release  from  partners  defendant,  to  another  partner  not 
sued,  has  been  alone  holden  sufficient.  That  was  so  in  Le  Roy,  Bayard  &  Co.  v.  Johnson  (2 
Peters,  186).  See  Id.  p.  194,  per  Washington,  J.,  for  the  reason ;  which  is,  that  the  witness 
being  released  from  contribution  to  the  defendant,  his  copartner  was  interested  to  procure  a 
recovery  against  and  satisfaction  from  him,  and  so  discharge  himself;  not  noticing  that  a  verdict 
for  the  defendant  would  work  the  same  effect,  nor  that  a  recovery  would  diminish  the  fund. 
Other  cases  are  to  the  same  effect.  Wilson  v.  Smith,  5  Yerg.  379,  388,  408  ;  Willings  v.  Con- 
sequa, supra.  The  reasoning  in  Bagley  v.  Osborne  (ui  supra),  goes  to  the  same  point ;  and  a 
late  MS.  case  decided  by  the  Supreme  Court  of  New  York,  expressly  adopts  the  release  of  the 
defendant  alone  (is  sufficient.  The  question  was  a  good  deal  discussed  in  Carter  v.  Connell  (1 
Whart.  R.  392,  398,  and  S.  C,  2  Id.  542,  661,  562),  wherein  the  process  was  against  all  the  part- 
ners, but  returned  non  est  inventus  as  to  the  witness,  who  was  released  by  his  alleged  copartners. 
It  ajjpears  by  2  Wtort.  R.  562,  that  a  statute  of  Pennsylvania  leaves  a  partner  still  liable,  though 
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have  expressed  an  opinion,(l)  that  a  partner  of  the  defendant  could  not  be 
made  a  competent  witness  for  him  by  means  of  a  release,  on  the  ground, 
that  if  the  defendant  died  or  became  insolvent,  the  plaintiff  would  have  a 
right,  bv  a  bill  in  equity,  to  compel  all  the  partners  to  contribute.  But 
in  a  late  ease  in  the  Court  of  King's  Bench,  this  doctrine  appears  to  have 
been  overruled.  It  was  there  decided,  that  in  an  action  against  two  part- 
ners to  recover  the  balance  of  a  banking  account  extending  over  several 
years,  a  witness  called  for  the  defendants,  who  admitted  that  he  bad  been 
a  partner  with  the  defendants  during  a  part  of  the  time  over  which  the 
account  extended,  was  rendered  competent  by  general  releases  from  the 
witness  to  the  defendant,  and  from  the  defendants  to  the  witness.(2) 

In  the  recent  case  of  Jones  v.  Piitchard,(3)  it  was  held,  in  an  action 
brought  against  one  part  owner  for  work  done  to  a  vessel,  that  another 
part  owner  is  a  competent  witness  for  the  defendant  after  a  release ;  a  re- 
lease from  the  witness  was  not  considered  necessary. 

'J'he  Court  of  Common  Pleas  lately  determined,  in  the  case  of  Beckett 
v.  Wood,(4)  an  action  for  ^\■ages  brought  by  the  plaintiff  as  secretary  of 
an  intended  joint  stock  company,  against  one  of  the  provisional  committee 
of  the  company,  that  another  member  of  the  committee  was  a  competent 
witness  for  the  defendant,  on  being  released  by  him ;  for,  after  releasing 


not  served  with  process  in  the  cause.  In  New  Yorlf,  the  joint  property  would  be  liable  to  exe- 
cution in  such  a  case,  as  if  all  had  been  brought  into  court.  In  1  "Whart.  R.  398,  it  is  said : 
"  Judgment  in  favor  of  the  plaintiff  would  authorize  a  payment  of  this  debt  by  the  defendants 
out  of  the  partnership  funds,  or  it  could  be  enforded  by  execution,  which  would  not  be  the  case 
if  the  plaintiff  failed."  If  the  witness  be  not  named  in  the  suit,  and  if,  as  is  holden  by  several 
cases,  it  comes  to  be  clearly  established  that  a  verdict  either  way  in  a  suit  against  the  others, 
individualizes  the  debt,  and  forever  discharges  the  witness,  the  question  upon  his  competency  on 
a  release  to,  though  not  from  him,  may  receive  a  different  determination,  even  by  those  courts 
which  hold  mutual  releases  to  be  necessary.  lu  assumpsit  for  work  done  to  a  vessel  against  one 
part  owner,  another  part  owner  is  competent  for  the  defendant  on  being  released  by  him.  Jones 
V.  Pritohard,  2  M.  &  Wei  199. 

Another  position  in  which  a  partner  may  sometimes  be  placed  is,  where  he,  being  a  dormant 
partner,  the  suit  is  brought  by  the  known  and  active  partner  alone,  for  a  joint  debt.  The  dor- 
mant partner  has,  in  such  a  case,  sometimes  been  received,  on  releasing  his  interest  to  the  plain- 
tiff, as  competent  for  him.  Ward  v.  Lee,  13  Wend.  41,  43 ;  Curcier  v.  Pennock,  14  Serg.  & 
Rawle,  51,  54;  Ante,  note  623.  This,  however,  is  denied  in  other  cases,  and  apparently  on  very 
strong  ground ;  because  the  fund  for  payment  of  their  joint  debts  will  not  only  be  increased  by 
the  recovery,  but  the  witness  is  liable  to  the  defendant  for  costs.  Pickett  v.  Cloud,  1  Bail. 
362,  364,  365. 

In  a  very  peculiar  case  the  interest  of  a  partner  off  the  record  was  much  examined,  and 
found  to  be  balanced ;  and  he  was  therefore  received  as  competent.  Gregory  v.  Dodge,  4  Paige, 
557 ;  S.  C,  on  appeal,  14  Wend.  593,  602,  604,  &e. 

(1)  Cheyne  v.  Koops,  4  Esp.  N.  P.  C.  112. 

(2)  Wilson  V.  Hirst,  4  B.  &  Ad.  760.  It  was  considered  that  the  future  right,  which  was 
released,  had  a  foundation  and  original  inception  at  the  time  of  the  release,  and  was  a  necessary 
and  common  liability,  and  that,  therefore,  the  rule  in  Lampet's  Case  (10  Rep.  506),  was  satisfied. 

(3)  2  M.  &  Wei  199.  See  Young  v.  Bairner,  1  Esp.  103  ;  Goodacre  v.  Breame,  Peake,  174  ; 
Jennings  v.  GriflBths,  R.  &  M.  42 ;  Moody  v.  King,  2  B.  &  C.  558. 

(4)  6  Bing.  New  Oas.  380. 


188  Oft}m  Means  of  Bestoring  Competency.  [oh.  v. 

the  witness,  tke  defendant  could  not  himself  have  set  up  against  any  other 
joint  contractor  a  demand  for  that  share  of  contribution,  which,  but  for 
his  own  release,  he  might  have  derived  from  the  witness,  and  which,  by- 
such  release,  he  must  be  taken  to  have  voluntarily  abandoned  against  all ; 
consequently  no  other  joint  contractor  could  afterwards  have  called  upon 
the  witness  for  contribution.(l) 

A  residuary  legatee  is  not  rendered  a  competent  witness,  in  an  action 
by  an  executor  to  recover  a  debt  due  to  the  testator,  by  releasing  all  claim 
to  the  debt  in  question;  for  if  the  plaintiff  fail  in  the  suit,  although  he 
would  not  be  liable  for  costs  to  the  opposite  side,  he  must  pay  costs  to  his 
own  attorney ;  and  the  executor  would  be  entitled  to  the  allowance  of 
these  costs  out  of  the  estate,  the  action  being  brought  hona  fide  ;  thus,  in- 
dependently of  the  debt  to  be  recovered,  the  residue  would  be  diminished. 
The  witness,  therefore,  has  still  an  interest  to  support  the  action,  and  can 
only  be  rendered  competent  by  releasing  the  residue,  or  by  a  release  of 
the  costs  of  the  action  from  the  attorney.(2) 

Where  the  defendant  executed  a  release  to  witness  at  the  trial,  but, 
before  the  release  was  given  to  the  witness,  it  was  handed  to  the  plaintiff's 
counsel,  who  objected  to  the  form,  in  consequence  of  which  it  was  altered 
and  re-executed,  the  release  was  held  sufficient,  and  a  new  stamp  was  con- 
sidered unnecessary.(3)  And  in  a  late  case,  in  which  the  defendant  exe- 
cuted a  release  to  one  of  the  witnesses  before  the  trial,  and  gave  it  to  his 
attorney,  and  at  the  trj.al  it  appeared  that  another  witness  would  require 
to  be  released,  and  his  name  was  accordingly  inserted,  and  the  release  re- 


(1)  Note  6'74.^'Whero  the  defence  to  an  action  of  trespass  was,  that  the  hcas  had  been  used 
by  all  the  inhabitants  of  Staten  island  as  a  free  and  common  fishery,  it  was  held  that  an  inhabit- 
ant of  Staten  Island  was  not  competent  to  prove  the  right  of  common,  and  that  a  release  of  his 
right,  offered  by  the  witness,  did  not  remove  the  objection,  since  it  could  pass  no  right  to  the 
plaintiff,  nor  extinguish  any  interest  which  the  witness  had.  The  right  belonged  to  the  witness, 
not  in  his  individual  capacity,  but  as  an  inhabitant  of  Staten  Island.  And  although  the  witness 
might  bind  himself  by  covenant  not  to  exercise  the  right,  he  could  not  assign  or  release  it,  as  it 
was  local  and  perBonai.    Jacobson  v.  Fountain,  2  John.  E.  HO. 

A  stockholder  in  a  bank,  who,  on  being  called  as  a  witness  and  objected  to  as  being  a  stock- 
holder, assigned  his  stock,  was  held  to  be  a  competent  witness  for  the  bank,  though  the  bank 
(^barter  contained  a  provision  that  no  transfer  of  stock  should  be  valid  until  it  Was  registered  in  a 
book  to  be  kept  by  the  bank  for  that  purpose,  and  all  debts  due  from  the  assignor  to  the  bank 
were  paid ;  and  though  the  transfer  had  not  been  registered,  nor  any  evidence  given  that  the 
assignor  had  paid,  or  was  not  indebted  to  the  bank,  the  transfer  was  held  valid  as  between  the 
jrasignor  and  assignee,  the  above-mentioned  provision  being  intended  solely  for  the  protection  of 
the  bank.     Bank  of  Utica  v.  Smalley,  2  Cowen's  R.  tlO. 

(2)  Baker  v.  Tyrwhitt,  4  Campb.  21.  See  Carter  v.  Abbot,  1  B.  &  C.  144,  and  Ferryman  v. 
Seggel,  8  Bing.  369,  as  to  its  being  necessary  for  the  bankrupt  to  release  his  surplus  to  his  as- 
eignees,  or  to  obtain  releases  from  his  creditors,  besides  being  released  by  the  party  who  calls 
bim.  In  Carter  v.  Abbot,  three  releases  were  given.  In  Ferryman  v.  Steggel,  the  general  re- 
lease was  held  insufBoient. 

Note  675. — See  amie,  note  669. 

(3)  Alton  V.  Tarren,  5  Carr.  &  P.  BIS. 
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executed  before  it  liad  been  delivered  out  of  tbe  attorney's  possession,  it 
was  held  by  the  Court  of  Exchequer,  that  the  instrument  was  still  in  fteri 
at  the  time  of  the  re-exeeution,  and  did  not,  therefore,  require  a  fresh 
stamp.(l) 

Where  the  defendant  has  suffered  an  incompetent  witness  to  be  exam- 
ined, on  the  undertaking  of  the  plaintiff's  attorney  to  execute  a  release  to 
him  after  the  trial,  and  the  plaintiff  has  obtained  a  verdict,  a  new  trial 
will  not  be  granted,  on  the  ground  that  the  release  has  not  been  given, 
but  the  witness  will  have  a  remedy  on  the  undertaking. (2) 

"When  a  witness  is  objected  to  as  a  member  of  a  corporation  whose  in- 
terests are  in  question,  his  competency  may  be  restored  either  by  his  resig- 
nation (which  will  be  effectual  even  by  parol,  provided  it  has  been  ac- 
cepted, and  another  person  elected  in  his  place),(3)  or  by  disfranchisement. 
The  method  of  disfranchisement  is  said  to  be  an  information  in  the  nature 
of  a  quo  warranto  against  the  member,  who  then  confesses  the  informa- 
tion, and  upon  that  there  is  judgment  of  disfranchisement.(4)  This  judg- 
ment must  be  such  as  cannot  be  avoided ;  for  if  it  appear  that  the  witness 
can  avoid  the  judgment  for  irregularity  (as  he  may,  if  he  has  never  been 
summoned,  and  knew  nothing  of  his  disfranchisement),  he  is  not  com- 
petent.(5) 

It  has  been  shown  that  the  competency  of  a  witness  who  is  the  defen- 
dant's bail  may  be  restored  by  applying  to  the  court  to  strike  out  his  name 
from  the  bail  piece,  or  by  depositing  a  sum  of  money  in  court  at  the  trial 
of  the  cause  as  a  security  for  the  debt  and  costs.(6)  So,  a  witness  called 
for  a  plaintiff,  who  is  liable  to  the  defendant  upon  a  bond  for  the  costs  of 
an  action,  will  be  allowed  to  deposit  the  amount  of  the  penalty  of  the  bond 
with  the  officer  of  the  court,  and  his  evidence  will  then  be  received.(7)  It 
has  also  been  noticed,  that  if  a  witness  offers  to  release  or  surrender  his 


(1)  Spioer  v.  Burgess,  1  C,  M.  &  E.  129 ;  4  Tyr.  598.  Quere  as  to  the  sufficiency  of  a  single 
stamp  on  a  release  to  two  witnesses.    See  by  Lord  Lyndhurst,  4  Tyr.  605. 

(2)  Homing  v.  English,  1  C,  M.  &  E.  568 ;  5  Tyrw.  185. 

(3)  E.  V.  Mayor,  &o.,  of  Eipon,  2  Salk.  432  ;  Com.  Dig.  tit.  Franchise,  P,  30. 

(4)  The  Case  of  the  Mayor,  &o.,  of  Colchester,  1  P.  "Wms.  595,  u. 

(5)  Brown  v.  Corp.  of  London,  11  Mod.  225. 
Note  676. — See  amie,  note  674. 

(6)  Baillie  v.  Hole,  Mo.  &  Ma.  N.  P.  C.  290.    And  see  Pearcey  v.  Homing,  5  Oar.  &  P.  503. 
Note  677. — See  <mU,  note  629. 

(7)  Lees  v.  Smelt,  1  M.  &  Eo.  329. 

Note  678. — Per  Thompson,  J.,  in  Jacobson  v.  Fountain,  2  John.  E.  176,  S.  P.;  per 'Wash- 
ington, J.,  in  WiUings  v.  Oonsequa,  1  Pet.  0.  C.  E.  308,  S.  P. 

Accordingly  the  wife  of  a  legatee  was  received  to  prove  the  will,  on  the  release  of  the  husband 
being  executed,  though  not  received  by  the  personal  representatives.  Brayfield  v.  Brayfield,  3 
Har.  k  John.  E.  208.  And  see  per  Tilghman,  C.  J.,  in  Ludlow  v.  Union  Insurance  Co.,  2  Serg- 
£  Eawle,  119,  132.    See  also  Bent  v.  Baker,  4  T.  E.  27. 
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interest,  and  executes  a  release  accordingly,  his  competency  is  restored, 
though  the  party  refuse  to  accept  his  release.(l) 


(1)  Note  679. — See  Norris's  Peake,  234. 

It  is  proper  to  remark,  on  conduding  this  head  of  restoring  competency  by  the  acts  of  the  par- 
ties and  witnesses,  that  the  court  are  entitled  to  be  satisfied  that  all  the  steps  taken  are  in  good 
faith,  being  honestly  Intended  to  divest  the  witness  of  all  interest,  and  not  collusive,  or  merely 
colorable.  Tliis  may  be  fully  gathered  from  what  Tilghman,  G.  J.,  and  Teates,  J.,  said  in  Steele 
T.  Phoenix  Insurance  Co.,  3  Binn.  313,  316,  31'!. 


A    TREATISE 


THE   LAW  OF   EYIDEl^CE. 


BOOK    THE    SECOND. 


PART   THE   FIRST. 
CHAPTER  I. 


OF   EVIBENCE   IN   ACTIONS   ON   PROMISSOET   NOTES   AND   BILLS   OF 

EXCHANGE. 

(Under  the  former  practice  it  was  incumbent  -apon  the  plaintiff  in  an 
action  on  a  promissory  note,  or  bill  of  exchange,  to  prove,  in  the  first 
place,  under  the  general  issue,  that  the  note  or  bill  was  either  in  express 
terms,  or  in  legal  effect,  the  same  as  described  in  the  declaration  or  com- 
plaidt.(l)  If  the  proof  failed  in  this  respect,  so  that  there  appeared  to  be 
a  variance  between  the  pleading  and  the  proof,  the  plaintiff  could  not  re- 
cover, though  ready  and  able  to  prove  a  valid  cause  of  action  differing  in 
some  slight  particulars  from  that  stated  in  his  declaration.  It  was  neces- 
sary to  prove  allegations  of  matter  of  substance  substantially  as  stated ; 
and  allegations  of  matter  of  description  literally.(2) 


(1)  Note  680. — *  *  See  the  text,  Vol.  I,  Chap.  12,  and  the  notes  thereto,  for  the  statutes 
and  decisiona  relative  to  variances  and  amendments.  The  courts  are  clothed  with  am 
almost  unlimited  discretion,  to  disregard  variances  and  allow  amendments,  upon  terms  or  other- 
wise, so  as  to  prevent  a  failure  of  justice.  And  see  1  Gr.  Ev.  §  13,  and  notes;  and  1  Mete,  k 
Perkin's  Dig.  pp.  145  to  162.  The  exercise  .of  this  discretion,  is  not,  in  general,  subject  to  review 
by  other  tribunals.  1  Gr.  Bv.  §  13,  and  note.  But  if  the  judge  exercises  his  discretion  in  a 
manner  clearly  and  manifestly  wrong,  it  is  said,  the  court  will  interfere  and  set  it  right.  Hack- 
man  V.  Fernie,  6  M,  &  W.  505 ;  Geach  v.  Ingall,  9  Jur.  691.  See  anie,  Vol.  II.  Bills  of  Excep- 
tions, in  the  text  and  notes.*  * 

(2)  By  Lord  Tenterden,  0.  J.,  Stoddart  v.  Palmer,  3  Bam.  &  Cress.  4. 
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K  the  written  instrument  described  in  the  declaration  corresponded  in 
substance  and  legal  eifect  with  the  instrument  produced  in  evidence,  it 
was  sufficient.  Thus,  when  a  bill  was  made  payable  to  the  order  of  a  per- 
son, it  was  sufficient  to  allege  it  to  have  been  made  payable  to  himself.(l) 
If  the  defendant  accepted  the  bill  by  an  agent,  the  acceptance  was  properly 
stated  to  have  been  made  by  the  principal  ;(2)  and  a  bill  payable  to  a  iic- 
titious  person  might,  as'it  may  now,  be  declared  on  as  a  bill  payable  to 
bearer.(t]) 

A  misdescription  of  the  note  or  bill  declared  on,  e.  g.,  a  misstatement  of 
its  date,  was  held  fatal,  for  the  technical  reason  that  it  was  not  the  same 
instrument  described  in  the  plaintiff's  declaration.(4)    At  the  same  time, 


(1)  Smith  V.  Maolure,  5  Bast,  476. 

Note  681. — An  order  drawn  by  a  contractor  on  the  department  at  "Washington,  payable  "  to 
my  order,  $ —  for  value  received,"  Ac,  was  held  not  to  be  a  negotiable  biU.  of  exchange ;  for,  in  the 
case  of  the  government,  the  event  on  which  payment  is  to  depend,  is  one  of  public  notoriety,  and 
the  holder  never  expects  it  to  be  paid  otherwise  than  out  of  the  funds  of  the  drawer.  Reeside 
V.  Knox,  2  Whart.  E.  233. 

A  note  for  the  payment  of  money,  unckr  seed,  though  in  all  other  respects  like  a  promissory 
note,  is  not  negotiable,  and  an  action  cannot  be  maintained  upon  it  in  the  name  of  a  person  to 
whom  it  is  transferred.  Clark  v.  The  Farmers'  M.  Co.  of  B.,  15  "Wend.  256.  See  statutes  of  the 
states,  Edwards  on  Bills  and  Notes,  264-235. 

A  promissory  note,  expressing  no  time  when  payable,  is,  in  judgment  of  law,  payable  on  de- 
mand, and  draws  interest  from  its  date.  Gaylord  v.  Tan  Loan,  15  Wend.  R.  308.  (And  notes 
payable  on  demand,  must,  as  against  an  indorser,  be  presented  for  payment.withki  a  reasonable 
time.     1  Cowen,  397 ;  3  "Wend.  75.) 

(2)  Heys  v.  Bzeltiue,  2  Campb.  N.  P.  C.  604;  Johnson  v.  Mason,  1  Esp.  R.  90;  Babcock  v. 
Beman,  ,1  Keruan  R.  200. 

(3)  Minet  v.  Gibson,  3  T.  R.  481 ;  CoUis  v.  Emet,  1  Hen.  Blac.  31B ;  Gibson  v.  Hunter,  2 
Hen.  Blac.  187,  288.  See  Bennett  v.  Earuell,  1  Campb.  N.  P.  C.  130,  180,  u.  So  where  the 
name  of  the  payee  is  in  blank,  the  bearer  may  insert  his  own  name.  Atwood  v.  Griffin,  1  Ry. 
&  Mo.  425;  Plets  v.  Johnson,  3  Hill  N.  T.  R.  112  ;  and  a  cheek  drawn,  payable  to  the  order  of 
bills  payable,  stands  on  the  same  footing.     "WiUets  v.  Phoenix  Bank,  2  Duer  R.  121. 

Note  682. — In  an  action  on  a  note  in  writing,  "  Good'  for on  demand;"  held,  that  the 

plaintiff  must  prove  his  title  to  the  promise  declared  on :  that  it  was  given  to  him.  The  person 
alone  to  whom  it  was  delivered  can  maintain  an  action  upon  it.  Brown  v.  Gilman  et  al.,  13  Mass. 
R.  158. 

The  payee  of  a  negotiable  note  may  allege  that  the  note  is  payable  to  himself  without  stating 
or  order;  and  it  is  no  material  variance.  Fay  v.  Goulding  et  al.  10  Pick.  122.  However,  if  the 
plaintiff  be  an  indorsee,  it  seems  to  be  necessary  to  allege  that  the  note  was  payable  to  the  payee 
or  his  order.     Id. 

The  declaration  described  four  promissory  notes  in  one  count ;  held  good.  Dade  v.  Bishop,  I 
Ala.  R.  263. 

(4)  2  Campb.  N.  P.  C.  307,  n. 

Note  683. — Sheehy  v.  MandevUle,  7  Cranoh,  208.  It  la  not  necessary  to  recite  a  contract  in 
luxe  verba,  but  if  it  be  recited,  the  recital  must  be  strictly  accurate.  Thus,  a  note  payable  sixty- 
days  after  date,  is  a  note  different  from  one  payable  immediately,  and  cannot  be  given  in  evidence 
under  a  count  which  does  not  state  when  the  note  is  payable.  The  variance  in  such  case  is  also 
fatal  on  default;  the  default  dispenses  with  the  proof  of  the  note,  but  not  with  its  production. 
*  *  Proof  of  a  note  dated  26th  July  does  not  support  a  declaration  stating  the  date  as  the  25th 
(Stephens  v.  Graham,  1  Serg.  &  R.  505;  Tallis  v.  Howarth,  "Wright  303);  and  it  is  a  fatal  variance 
to  describe  an  undated  note  as  having  a 'date.    Haiwley  v.  Real  Estate  Bank,  4  Pick.  608.  *  * 
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when  the  declaration  stated  that  on  such  a  day  the  defendant  drew  a  bill 
of  exchange,  without  alleging  that  it  bore  date  on  that  day,  the  day  named 
was  held  immaterial.(l) 

A  few  more  instances  will  be  sufficient  to  illustrate  the  former  rule 
which  required  that  the  proof  should  conform  to  the  pleadings.  Thus, 
whei'e  there  was  a  variance,  in  the  place  of  payment,  between  the  instru- 
ment set  forth  and  that  proved,  it  was  held  fatal ;  as  where  the  place  of 
payment  was  omitted  in  the  declaration,  when  it  formed  part  of  the  con- 
tract,(2)  not  being  inserted  by  waj'  of  mepiorandum  ;(3)  or  where  it  was 
intended  merely  as  a  memorandum,  and  was  stated  as  a  part  of  the  con- 
tract.(4)  So,  where  the  direction  of  the  bill  was  misstated  ;(5)  or  the  con- 
sideration of  the  bill  was  improperly  described,(6)  as  where  a  bill  was 


If  the  instrument  be  declared  on  according  to  its  legal  effect,  that  effect  must  be  truly  stated. 
If  there  be  a  failure  in  this  respect,  the  plaintiff  in  this  case,  any  more  than  where  the  contract 
is  recited  in  the  particular  words,  cannot  give  the  instrument  in  evidence.  Id.  It  has  been 
held,  however,  that  unless  the  objection  be  made  at  the  trial,  it  is  too  late  after  a  verdict,  to  call 
that  in  question.  Pike  v.  Evans,  16  John  R.  210.  It  is  proper  to  observe,  that  the  variance  in 
this  case  was  not  in  respect  to  the  description  of  a  written  instrument.  In  the  case  of  Williams 
T.  Andrews  (11  Conn.  R.  326),  which  was  on  a  receipt  to  deliver  particular  articles  to  the  officer, 
"being  of  the  value  of  aeventy-flve  dollars  ;"  held,  that  it  was  not  necessary  to  state  their  value 
in  the  declaration ;  it  is  sufficient  to  state  the  substance  and  legal  effect.  *  *  Where  a  bill  is 
payable  in  dollars  and  cents,  a  misdescription  as  to  the  cents  is  fatal.  PUie  v.  Mollere,  14 
Martin,  666.  *  * 

(Under  the  present  rules  of  pleading,  both  here  and  in  England,  such  mistakes  are  amendable 
on  the  trial,  and  without  costs.  Code  of  N.  Y.,  §  169;  Bacon  v.  Gomstock,  11  How.  Pr.  R.  197. 
And  see  HaU  v.  Gould,  3  Kernan  R.  127.) 

(1)  Coxou  V.  Lyon,  2  Campb.  N.  P.  C.  307,  n. 

Note  684. — The  date  is  not  the  essence  of  the  contract.  The  plaintiff  may  declare  according 
to  the  truth  -of  the  date  of  a  note,  without  averment  as  to  any  mistake ;  and  may  show  the 
mistake  in  evidence.  Phoenix  Ins.  Co.  v.  Walden,  Anth.  N.  P.  226;  Hague  v.  French,  3  B.  & 
P.  173.  In  2  Salk.  659,  the  deed  declared  on,  was  dated  the  30th  of  March,  Anno  Domini 
1701,  the  oyer  was  on  the  30th  of  March,  1701,  and  held  no  variance.  Such  variances  are 
immaterial,  and  should  be  disregarded.  Henry  v.  Brown,  19  John,  E.  49.  *  *  And  see  Chitty 
on  Bills  (11th  Am.  ed.),  p.  563,  and  notes.  *  * 

(2)  Roche  V.  Campbell,  3  Campb.  N.  P.  C.  247;  Hodge  v.  FiUis,  3  Campb.  N.  P.  C.  463 ;  San- 
derson *  Bowes,  14  East,  500 ;  Tregothick  v.  Edwin,  1  Stark.  N.  P.  C.  468. 

Note  685. — In  an  action  upon  a  constable's  receipt,  and  the  declaration  alleged  the  promise 
to  deliver  the  articles  taken,  at  the  sign-post  in  Winchester  Old  Society,  and  the  receipt  produced 
was  to  deliver  them  at  the  sign-post  in  Winchester  Centre;  parol  evidence  was  admitted 
to  show  that  Winchester  Old  Society  and  Winchester  Centre  are  one  and  the  same  place ;  held, 
that  it  was  no  variance.  Andrews  v.  TyiUiams,  11  Conn.  R.  326.  The  declaration  did  not  pur- 
port to  recite  the  writing ;  it  only  set  out  the  matariai  part  of  the  contract  for  the  breach  of 
which  the  plaintiff  declared,  without  any  allegation  adapted  to  the  fact  of  the  different  names  of 
this  sign-post.    Id. 

(3)  Price  V.  Mitchell,  4  Campb.  N.  P.  C.  200 ;  Hartley  v.  Wilkinson,  4  M.  &  S.  26^ 

(4)  Exon  v.  Russell,  4  Maule  &  Sel.  605.  See  Hardy  v.  Woodroofe,  2  Stark.  N.  P.  C.  319; 
Sproule  V.  Legg,  3  Stark.  N.  P.  C.  157 ;  and  1  &.2  G.  IV,  c.  78. 

(5)  Gray  v.  Mihier,  2  Stark.  N.  P.  C.  S36 ;  3  B.  Moore,  90.     See  AnOn.,  12  Mod.  447. 

(6)  Note  68fi. — "  When  the  consideration  of  a  contract  is  executory,  or  its  performance  depends 
upon  some  act  to  be  done  or  forborne  by  the  plaintiff,  or  on  some  other  event,  the  plaintiff  must 
aver  performance  of  such  precedent  condition,  or  show  some  excuse  for  the  non-performance." 
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payable  to  the  drawer's  order  for  value  received,  and  the  value  was  alleged 
to  have  been  received  by  the  drawer,  instead  of  the  drawee.(l) 

In  like  manner,  the  plaintiff  often  assumed  a  special  burden  of  proof; 
arising  from  the  form  of  his  allegation  ;  as  where,  suing  on  a  note,  paya- 
ble in  chattels,  that  acknowledged  value  received  on  its  face,  and  he  al- 
leged the  particular  consideration  for  which  it  was  given  ;(2)  or  where  he 
alleged)  an  indorsement  in  a  particular  manner,  "  his  own  hand  being 
thereunto  subscribed. "(3) 


Telv.  16,  n. ;  Hilt  v.  Campbell,  6  GreenL  R.  109.  In  this  case,  the  promise  in  the  note  was  to 
pay  the  sum  when  the  horse  should  be  sold ;  and  the  declaration  alleged  the  promise  to  pay 
■wheii  the  horse  should  be  sold,  or  in  a  reasonable  time ;  the  case  found  that  the  horse  never  was 
sold,  but  died  in  consequence  of  the  defendant's  misconduct;  held,  that  the  variance  was  fatal. 
The  court  (Mellen,  J.  i  said :  "  The  plaintiff  declares  on  an  express  contract,  and,  therefore,  unless 
the  words  made  use  of  in  describing  the  promise,  '  or  in  a  reasonable  time,'  are  a  part  of  the  ex- 
press promise,  there  is  a  fatal  variance." 

The  plaintiff  in  such  ease  should  state  the  facts  specially :  when  no  time  is  mentioned  when 
payment  is  to  be  made,  they  wiU  give  effect  to  the  contract,  by  construing  the  promise  to  be  a 
promise  to  pay  in  a  reasonable  time.  But  in  tlie  above  case  the  words  "or  in  a  reasonable  time," 
were  inconsistent  with  the  promise.  The  variance  was  as  to  tlie  terms  of  the  contract,  which  is 
always  fatal  Eobbins  v.  Otis,  1  Picl£.  368;  Newoomb  v.  Br?,cl£et,  16  Mass.  R.  161.  So,  if  the 
declaration  alleges  a  promise  to  pay  on  demand,  but  the  evidence  is  of  a  promise  to  pay  at  A 
future  day,  which  has  not  arrived.  Eaton  v.  Whitalcer,  6  Pieli.  465.  It  seems,  however,  that 
a  proof  of  a  promise  beyond  what  is  averred,  but  embracing  that  also,  cannot  prejudice  the  de- 
fendant. It  is  not  setting  forth  a  different  promise,  but  failing  to  set  forth  the  whole,  to  the  pre- 
judice of  the  plaintiff  only ;  tlie  variance  in  such  case  is  not  fatal.  Alvord  v.  Smith  et  al.,  5  Pick. 
232.  *  *  But  see  Rossiter  v.  Marsh,  4  Conn.  R.  196,  and  Saxton  v.  Johnson,  10  John.  R.  418, 
staled  J30s/,  note  687.  *  * 

A  promise  to  pay  the  specified  sum  with  interest  after  fowr  monilis,  the  limitation  as  to  the  time 
of  payment  was  held  applicable  to  the  whole  promise — as  well  principal  as  interest.  Hobart  v. 
Dodge,  1  Fairf  R.  156.  It  is  diffierent,  where  the  promise  is  to  pay  the  debt  on  demand  (with 
a  comma  at  tlie  end  of  that  word),  with  interest  after  six  months.  This  limitation  extends  only 
to  the  interest,  and  it  cannot  be  applied  to  the  jirinoipal.  Rice  et  al.  v.  West,  2  Faiif.  R.  323 ; 
Newman  v.  Kettelle  el  al.,  13  Pick.  418. 

(1)  Highmore  v.  Primrose,  5  Maule  &  Sel.  65 ;  Freddy  v.  Henby,  1  Barn.  &  Cress.  615.  And 
see  Grant  v.  Da  Costa,  3  Maule  &  Sel.  351 ;  Jones  v.  Mara,  2  Campb  N.  P.  C.  306. 

Note  687. — In  an  action  on  a  promissory  note,  executed  by  defendant,  and  not  averred  to  be 
for  value  received ;  and  the  note  in  evidence,  purported  to  be  for  value  received;  held,  that  the 
variance  was  fatal.  Rossiter  v.  Marsh,  4  Conn.  R.  196;  Sa.-cton  v.  Jolinsou,  10  John.  R.  418. 
In  tte  last  case,  the  -woTda  value  received,  were  not  in  tlie  note,  but  were  in  the  first  count  of  the 
declaration ;  the  court  said,  they  "  were  used  and  intended  for  a  description  of  the  note  declared 
on;  and  not  as  an  averment  inserted  by  the  pleader.  Held,  also,  that  as  the  note  had  no  con- 
sideration appearing  on  the  faee  of  it,  and  none  bein^  averred,  it  wa-s  not  admissible  in  evidence 
under  the  money  count.  A  variance  exists,  as  well  whore  words  are  omitted,  as  where  they  are 
supplied.     Lawes'  Assump.  106. 

(2)  Jerome  v.  Whitney,  7  John.  R.  321 ;  Saxton  v.  Johnson,  10  John.  R.  418;  Knill  v.  Wil- 
liams, 10  Kast,  431. 

■  (3)  Levy  v.  Wilson,  5  Esp.  N.  P.  C.  108.     See  Ilelmsley  v.  Loader,  2  Campb.  N.  P.  C.  450; 
Jones  V.  Mara,  2  Campb.  N.  P.  C.  305. 

Note  68s. — In  an  action  on  a  [iromissory  note,  alleged  to  have  been  made  by  the  dpfendant, 
"  hif  own  proper  hand  being  therountu  .subscribed ;"  if  it  appear  tl;at  the  defendant's  name  was 
written  by  another  person,  with  his  authority,  it  is  sufficient;  and  these  words  may  bo  rejected  as 
surplusage.    Booth  v.  Grove,  1  Mo.  &  M.  182  ;  3  C.  &  P.  335.    The  wife,  by  authority  of  the 
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Where  an  action  was  brought  against  three  persons,  and  the  declaration 
described  two  of  them  as  partners,  and  then  alleged  that  the  defendants 
made  their  certain  promissory  note  in  writing,  "  their  own  proper  bands  be- 
ing thereunto  subscribed,  bearing  date,  &c.,"  and  the  note  produced  on  the 
trial  was  proved  to  have  been  signed  by  one  of  the  defendants  personally, 
while  the  signature  of  the  firm  was  signed  by  one  of  the  firm,  the  variance 
was  declared  immaterial.(l)  The  execution  of  a  note  by  one  of  two  part- 
ners is  the  act  of  both,  so  that  the  allegation  that  they  made  the  note  is 
supported  by  producing  it  and  proving  that  it  was  signed  by  one  of  them 


husband,  may  indorse  the  bill ;  and  although  she  sign  her  own  name,  it  was  held  to  pass  the  in- 
terest in  the  bill  to  a  bona  fide  holder.  Prestwick  v.  Marshall,  7  Bing.  565.  Three  persons,  not 
partners  in  trade,  having  separately  indorsed  the  bill  for  the  £u3Commodalion  of  the  drawer ;  and 
on  its  being  dishonored,  paid  the  same  equally  to  a  person  who  had  discounted  the  note  subse- 
quent to  their  indorsements ;  the  court  held  that  they  might  proceed  jointly  against  a  previous 
indorser,  by  striking  out  their  indorsements.  Low  v.  Copestake,  3  C.  &  P.  300.  Best,  C.  J., 
said :  "  The  plaintiffs  did  not  possess  themselves  of  this  bill  by  any  joint  payment,  but  by  sepa- 
rate payments.  But,  allowing  it  to  be  so,  why  may  they  not  strike  out  their  indorsements,  and 
proceed  as  the  possessors  of  the  bill  ?" 

Wherever  a  promise  is  made  by  an  agent,  it  is  considered  in  law  as  made  by  the  principal, 
and  he  is  holden  for  its  performance ;  and  it  is  difficult  to  perceive  why  the  same  doctrine  does 
not  apply  and  govern  in  cases  where  a  promise  is  made  to  an  agent.  Trustees,  &c.,  in  Levant  v. 
Parks  et  al.,  1  Fairf  E.  441 ;  'Worcester  Turnpike  v.  WiUard,  5  Mass.  R.  80 ;  &ilman  v.  Pope, 
Id.  491 ;  Tauntoii,  &o.,  v.  Whiting,  10  Id.  336.  And  a  promise  made  to  the  treasurer  of  a  cor- 
poration, or  his  successor  in  ofiBce ;  held,  that  the  action  might  be  sued  in  the  name  of  the  trus- 
tees of  the  corporation.    Trustees,  &c.  v.  Parks  et  al.,  iupra. 

A  note  made  payable  to  a  land  agent  of  the  state,  is,  in  legal  contemplation,  payable  to  the 
state,  may  be  sued  in  the  name  of  the  state ;  the  agent  being  but  the  servant  of  the  state.  The 
State  V.  Boies  et  al.,  2  Fairf  R.  474. 

Where  the  declaration  averred  that  B.,  T.  and  G.,  acting  under  the  firm  of  B.,  T.  &  Co.,  in- 
dorsed the  said  note  in  writing,  the  proper  name  and  style  of  the  firm  of  A.,  L.  &  Co.,  being 
thereunto  subscribed,  evidence  that  one  of  the  makers  and  one  of  the  indorsers  subscribed  and 
indorsed  the  note,  with  the  names  of  their  respective  firms,  was  held  sufficient.  Manhattan  Co. 
V.  Ledgard,  1  Caines'  R.  192.  But  in  an  action  against  two  or  more  persons,  on  «  promissory 
note  with  a  joint  name  or  firm,  if  the  d^laration  contain  no  averment  that  the  defendants  were 
partners,  or  acted  under  the  firm,  but  that  the  defendants  made  the  note  in  their  own  proper  hands 
and  names  thereunto  subscribed,  proof  that  one  of  the  defendants  subscribed  the  note,  is  not  suffi- 
cient to  prove  the  contract  as  laid.  Pease  et  al.  v.  Morgan,  7  John.  R.  468  ;  Pate  v.  Bacon  et 
al.,  6  Munf  R.  219. 

Where  the  declaration  on  a  bill  alleged  it  to  have  been  drawn  by  one  Hannah  P.  on,  and  ac- 
cepted by  the  defendant,  and  afterwards  indorsed  by  the  said  H.  P.  to  the  plaintiffs,  the  bill  ap- 
peared to  "be  indorsed  "pro  H.  P.,"  in  the  handwriting  of  one  J.  P.,  and  a  witness  stated  that 
his  employers  had  dealings  with  a  Mrs.  P.,  and  that  he  had  seen  bills  drawn  and  indorsed  in  the 
same  form  and  handwriting,  which  had  been  paid ;  and  held,  that  upon  a  question  of  authority, 
the  statements  of  the  witnesses  were  admissible,  without  the  production  of  such  bills,  and  the 
court,  after  an  affidavit  that  the  real  name  was  Hannah,  and  that  the  bill  was  drawn  and  in- 
dorsed by  her  son,  J.  P.,  by  her  authority,  refused  a  new  trial.  Jones  v.  Turnour,  4  C.  &  P.  204. 
*  *  An  indorsement  made  by  a  ma/rk  is  good.  George  v.  Surrey,  1  Mood.  &  Malk,  516.  And  a 
mark  is  a  good  signing  within  the  Statute  of  Frauds.  Baker  v.  Dening,  8  Ad.  &  El.  94.  Where 
a  party  placed  the  figures  1.  2.  8.  upon  the  back  of  a  bUl  of  exchange,  by  way  of  substitute  for 
his  name,  intending  thus  to  bind  himself  as  indorser,  it  was  held  to  be  a  valid  indorsement,  al- 
though it  appeared  he  could  write.     Brown  v.  The  Butchers  and  Drovers'  Bank,  6  Hill,  443.  *  * 

(1)  Porter  v.  Cummings,  7  Wend.  173. 
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in  the  firm  name,  and  that  they  were  partiLers,(l)  So  in  an  action  against 
an  indorser  of  a  note  made  by  a  firm,  it  is  not  necessary  in  describing  the 
note  to  state  the  names  of  the  partners  at  large  as  makers  ;  the  firm  name 
makes  the  description  sufiiciently  certain. (2)  So  also,  where  the  plaintiff, 
an  indorsee,  derives  his  title  to  a  note  through  a  firm,  he  is  not  required  to 
state  in  his  declaration  the  names  of  the  persons  composing  it.(3) 

A  variance  in  the  name  of  the  indorser,(4)  or  between  the  allegation  and 
proof  as  to  the  time  of  the  indorsement,  was  not  held  material  ;(j)  nor  was 
it  held  necessary  to  prove  the  day  of  presentment  as  laid,  except  in  an  ac- 
tion against  a  drawer  or  indorser.(6)  As  against  the  acceptor,  the  time  of 
the  acceptance  was  not  deemed  material. (7) 

A  misnomer  of  the  defendants  in  the  complaint,  could  only  be  taken 
advantage  of  by  a  plea  in  abatement ;  and  a  variance  between  the  names 
by  which  they  were  described  in  the  instrument  on  which  the  action  was 
brought,  and  the  names  by  which  they  were  sued,  was  held  immaterial.(8) 
So,  where  the  parties  to  the  action  were  properly  described  in  the  decla- 
ration, it  might  be  shown  that  the  bill  or  note  was  intended  for  them, 
though  they  were  misdescribed  in  it.(9)     But  where  the  names  of  two 


(1)  Vallett  V.  Parker,  6  "Wend.  615. 

(2)  Bacon  v.  Cook,  1  Sand.  Sup.  Ct.  Eep.  IT. 

(3)  Cochran  v.  Scott,  3  Wend.  229. 

(4)  Forman  v.  Jacob,  1  Stark.  N.  P.  C.  47. 

(5)  Young  v.  "Wright,  1  Campb.  139. 

(6)  Forman  v.  Jacob,  supra;  Bayley  on  Billa,  311  (4th  ed.). 

(7)  Bayley  on  Bills  (4th  ed.),  317,  See  Toung  v.  Wright,  1  Campb.  TS.  P.  C.  139;  Forman  y. 
Jacob,  1  Stark.  N.  P.  0.  46;  Jackson  v.  Pigott,  Ld.  Raym.  364,  ccmira. 

Note  689. — Molloy  v.  Delves,  7  Bing.  428 ;  4  C.  &  P.  492.  Here  the  drawer  merely  wrote 
his  name  at  the  bottom  of  a  blank  piece  of  paper ;  held,  that  this  was  an  acceptance  of  a  bill  sub- 
sequently signed  by  the  drawer ;  and  in  such  case  the  holder  need  not  prove  any  custom  of 
merchants  thus  premartely  to  accept  an  intended  biU,  and  although  the  declaration  state  in  the 
usual  form,  the  drawing  of  the  bill,  and  that  the  drawee  aflerwards  accepted,  that  was  considered 
no  variance. 

Time  and  place  are  usually  laid  under  a  scilidt,  this  being  supposed  to  obviate  the  necessity  of 
strict  proof,  by  showing  that  they  were  not  intended  as  a  positive  averment ;  still,  if  the  time  or 
place  be  material,  and  the  gist  of  the  action,  it  is,  although  stated  under  a  scilicit,  conclusive  and 
traversable,  and  it  is  only  when  immaterial,  that  it  may  be  rejected  as  superfluous.  Dunl.  Prao. 
288;  Vail  v.  Lewis  et  al.,  4  John.  R.  450.  The  words  under  the  scilidi  are  not  to  be  rejected,  if 
they  are  essential  to  the  declaration,  and  are  of  a  nature  to  be  traversed.  Hastings  v.  Lovering, 
2  Pick.  222 ;   2  Saund.  290,  a,.     See  also  Gleason  v.  M'Vickar,  7  Cowen,  42. 

The  declaration  must  not  vary  from  the  bill  or  note  as  to  the  time  of  payment.  Thus,  where 
the  declaration  stated  no  time  of  payment,  but  the  note  produced  was  payable  in  sixty  days  after 
date ;  the  variance  was  held  to  be  fatal,  although  the  question  arose  upon  the  execution  of  the 
writ  of  inquiry.  Sheehy  v.  MandeviUe,  7  Cranch,  208.  The  default  only  confessed  the  note 
stated  in  the  declaration,  but  no  other ;  a  variance,  therefore,  is  equally  fatal  after  a  default  as 
before. 

(8)  Boughton  v.  Frere,  3  Campb.  29;  The  Trustees,  &o.  v.  Tryon,  1  Denio  R.  451;  Wood  v. 
BuMey,  13  John.  R.  486 ;  1  Hill  R.  102. 

(9)  WiUis  V.  Barrett,  2  Stark.  N.  P.  0.  29. 

Note  690.— Andrews  v.  Williams,  11  Conn.  R.  331 ;  WtodeU  et  al.  v.  Pinney,  1  Wend.  217. 
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defendants,  sued  as  makers  of  a  promissory  note,  differed  from  tlieir  names 
in  the  instrument  produced,  it  was  held  that  a  third  defendant  might  take 
advantage  of  the  variance,  the  other  defendants  not  having  been  served 
with  process  by  their  mistaken  names,  though  they  had  been  outlawed.(l) 
A  variance  in  the  name  of  the  drawer  of  the  bill,  (who  was  no  party  to 
the  action),  was  in  the  case  of  Whitwell  v.  Bennett,  held  fatal. (2)     But  in 


In  this  case,  the  declaration  contained  a,  count  on  a.  note  payable  to  the  order  of  the  plaintiffs. 
The  note  given  in  evidence  -was  payable  to  the  order  of  Warddl,  Van  Buren  &  Co.;  it  being 
proved  that  the  plaintiffs  were  partners  under  the  firm  of  "Wardell,  Van  Buren  &  Co. ;  held,  no 
variance ;  although  it  was  not  alleged  in  the  declaration,  that  the  note  was  thus  made  payable 
or  that  the  plaintiffs  were  partners. 

It  was  decided  in  Spalding  v.  Mure  (6  T.  E.  363),  that  as  a  plea  in  abatement  of  a  joint  debtor 
not  sued,  could  be  pleaded  only  while  he  was  alive — that  averment  being  material;  if  dead,  the 
old  rule  applied,  and  the  plaintiff  must  be  nonsuited  for  a  variance  between  the  contract  charged, 
and  the  one  proved.  It  seems  not  necessary  to  notice  the  decease  of  the  joint  debtor  in  the  dec- 
laration, though  it  is  more  formal  to  do  so ;  but  if  there  be  a  joint  indebtedness  charged,  the  evi- 
dence must  be  the  same  to  authorize  a  recovery  on  the  note.  Mott  v.  Petrie,  15  "Wend.  31'7.  It 
was  accordingly  held,  in  this  case,  that  the  defendant,  sued  as  the  surviving  maker  of  a  joint 
promissory  note,  might  prove  payment  of  the  note,  by  his  joint  debtor,  and  thus  defeat  a  recov- 
ery, although  before  transfer  of  the  note  to  the  plaintiff,  he  acknowledged  it  to  be  due,  and  prom- 
ised to  pay  it.  The  case  of  Bosanquet  et  aL  v.  Wray  et  al.  (6  Taunt.  597),  is  to  the  same  effect 
in  principle.  Held,  that  the  partners  in  one  house  could  not  sue  those  of  another  at  law,  where 
one  of  the  house  of  the  plaintiffs  was  also  a  member  of  the  other,  for  partnership  transactions ; 
and  that  it  made  no  difference  whether  the  action  was  brought  before  or  after  the  death  of  the 
common  partner.  The  fact  of  the  remedy  surviving  to  and  against  the  different  parties,  did  not 
alter  the  nature  of  the  contract,  nor  vary  the  principles  governing  it.  The  rule  as  to  partners  in 
this  respect  being  equally  applicable  to  joint  debtors.    Mott  v.  Petrie,  supra. 

(1)  Gordon  v.  Austen  and  others,  4  T.  R.  611.  And  see  Dickenson  v.  Bowes  and  others,  16 
Bast,  110. 

Note  691. — In  "Waterbury  v.  Mather  and  Maurin  (16  "Wend.  611),  where,  in  a  suit  against  two 
defendants,  in  assumpsit,  in  which  one  was  arrested,  and  the  other  returned  not  found,  it  appeared 
on  the  trial,  that  the  defendant  not  brought  in  was  misnamed  in  the  declaration,  being  called  John 
instead  of  George,  the  plaintiff  was  nonsuited  for  the  variance.  But  had  both  been  arrested,  the 
misnomer  could  have  been  taken  advantage  of  only  by  plea  in  abatement.  Id.  Held,  also,  that 
a  plaintiff,  in  such  case,  may  avail  himself  of  the  statute  allowing  process  to  be  issued  against  a 
defendant  by  a,  fictitious  name,  on  the  ground  that  his  name  was  not  known  to  the  plaintiff,  unless 
an  averment  to  that  effect  is  contained  in  the  declaration,  or  is  alleged  by  way  of  replication  to  a 
plea  of  misnomer.     Id. 

(2)  3  Bos.  &  Pull.  559.  (But  see  Moms  v.  "Wadsworth,  IT  "Wend.  103.  The  true  rule  is  that 
the  plaintiff  must  allege  the  contract  accordmg  to  its  legal  effect.  RockfeUer  v.  Hoysradt,  2 
Hill  R.  616.) 

Note  692.— Petrie  v.  "Woodworth,  3  Gaines'  R.  219.  So,  if  the  surname  of  the  obUgor  in  the 
body  of  a  bond,  vary  by  a  sMght  naisspeUing,  producing  scarcely  any  change  in  the  pronuncia- 
tion from  that  in  the  subscription;  it  is  no  objection  that  he  has  been  sued  by  tl^e  name  sub- 
scribed, and  not  by  that  in  the  body  of  the  obligation.  Meredith  v.  Hinsdale,  2  Cai.  R.  362.  A 
promissory  note  was  stated  in  the  declaration  to  have  been  drawn  by  the  defendant,  by  the 
name  of  "  Christopher  Bulkley ;"  it  being  proved  that  this  was  the  defendant's  usual  mode  of 
signing  his  name,  it  was  held,  that  there  was  no  material  variance.  "Wood  v.  Bulkley,  13  John. 
R.  486.  A  bill  of  exchange  signed  by  Elijah  B.,  cannot  be  given  in  evidence  under  a  declaration 
on  a  bill  drawn  by  Elisha  B.     Craig  v.  Brown,  Pet.  R.  130. 

"  "Where  the  prosecutor  has  undertaken,  to  set  out  the  lottery  ticket,  literatim  in  words  and 
figures  fdUowing,  this  imports  a  tenor-— a  transcript,,  and  implies  the  very  same.    "Where  a  let- 
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the  case  of  Forman  v.  Jacob,(l)  in  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  Lord  Ellenborough  held,  that  a  variance 
between  the  real  name  of  an  indorser  (which  was  the  name  on  the  bill), 
and  the  name  alleged  in  the  declaration,  was  immaterial :  "  Whether  the 
name  on  the  bill  be  the  party's  false  or  true  name  is  immaterial,  if  it  be 
his  name  of  trade:  the  only  question  is  as  to  the  identity  of  the  person." 

Nor  was  it  a  material  variance,  under  the  general  issue,  that  the  bill  of 
exchange  stated  in  the  declaration  as  having  been  drawn, (2)  or  accepted(3) 
by  the  defendant,  was  proved  to  have  been  drawn  or  accepted  by  others 
jointly  with  him.  Such  an  objection  could  only  avail  when  the  fact  was 
pleaded  in  abatement. 

(Eecent  statutes,  conferring  upon  courts  and  judges  a  liberal  discretion 
in  the  amendment  of  pleadings,  have  greatly  changed  and  improved  the 
law  in  respect  to  the  conformity  required  between  the  pleadings  and  proof. 
The  rule  now  is,  that  the  pleadings  must  or  may  be  made  to  conform  to 
the  facts  proved,  and  that  this  may  be  done  at  any  stage  in  the  cause, 
where  the  opposite  party  has  not  been  misled,  or  will  not  be  prejudiced 
by  the  amendment.(4) 


ter,  omitted  or  changed,  makes  another  word,  though  it  be  insensible,  the  variance  is  fataL 
Queen  v.  Drake,  1  Salk.  660.  The  case  ofWiUiams  v.  Ogle  (2  Str.  889),  is  the  only  case  to  be 
found,  on  nul  iiel  record,  the  change  of  a  letter  in  a  name,  which  did  not  alter  the  sound,  as  Se- 
grave  and  Seagrave,  was  not  held  to  be  a  fatal  variance.  But,  it  is  but  a  short  statement  of  three 
lines,  and  the  reporter  adds  a  quere  tamen,  where  the  party  has  something  else  to  go  by  than  the 
sound.  It  is  true,  Chitty,  in  his  Criminal  Law,  gives  credit  to  this  case,  which  the  reporter  him- 
self had  discredited.  The  sound  in  q^mes  is  what  governs  in  cases  of  pleas  of  misnomer,  ques- 
.tions  of  identity ;  there,  it  does  not  depend  on  the  omission  of  a  letter  making  another  word,  but 

.another  sound ;  for  I  think  it  has  been  determined  that  'in  these  oases,  Shakespear,  Shachspere, 

..are  the  same,  because  idem  sondns.  But  if  you  omit  the  s  in  the  middle,  and  give  it  another 
sound,  there  is  a  failure,  as  Shakepear.  Burrall,  Burrill,  Burrell,  are  certainly  idem  sonans,  and 
so  is  Burwell ;  but  I  do  not  suppose  that  in  an  indictment  for  forgery,  setting  out  the  instru- 

,  ment  in  haic  verba,  that  stating  it  to  import  to  have  been  given  by  Burrill,  would  be  supported 
by  a  paper,  signed  BurweU ;  now,  the  idem  sonans  must  hold  in  every  case  of  description,  or  there 
is  nothing  in  it." 

"  Sound  may  be  the  substance  of  a  name,  and  when  it  is  a  matter  of  substance,  it  might  hold, 
like  any  other  allegation  of  substance,  but  sound  is  not  a  matter  verbatim  ei  literatim.  A  name 
is  a,  word,  and  in  undertaking  to  set  out  the  name  literatim,  it  was  not  a  vox  et  preierim  nihil. 
Different  letters  will  make  different  names,  though  the  sound  be  the  same.  The  word  would 
then  be  a  different  word — another  word ;  which,  in  all  cases  of  description,  makes  the  variance 
fatah"  Per  Duncan,  J.,  in  The  Commonwealth  v.  Gillespie,  7  S.  &  R.  411.  In  this  case  the 
indictment  charged  the  defendant  with  selling  a  lottery  ticket,  in  the  words  and  figures  follow- 
ing ;  and  there  was  a  variance  in  speUing  the  name  of  the  president,  as  Burrill  for  Burrall ;  held 

,  fatal.  It  professed  an  exact  recital ;  and  a  literal  precision  was  required  in  such  case,  unless 
where  it  does  not  change  one  word  for  another.    Had  it  been  set  out  in  the  manner  following 

I  the  variance  would  not  have  been  fatal. 

(1)  1  Stark  N.  P.  0.  46. 

(2)  Evans  v.  Lewis,  MS.  case,  cited  in  1  Saund.     Note  to  the  case  of  Cabbel  and  Yaughan. 

(3)  Mountstephen  v.  Brooke,  1  Barn.  &  Aid.  224. 

(4)  Code  of  N.  Y.  §  169;  Catlin  v.  Gunter,  1  Kernan  R.  368.  In  this  case  the  answer  al- 
leged an  usurious  agreement,  and  the  evidence  tended  to  prove  an  usurious  agreement  differing 
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The  general  principles  of  pleading  have  not,  been  changed  ;(1)  the  plaintiff 
must  state  in  his  declaration  or  complaint,  the  facts  constituting  his  cause 
of  action  ;(2)  and  the  defendant  must,  in  his  answer,  deny  each  or  some 
material  allegation  contained  in  the  declaration  or  complaint,(3)  and,  as  to 
new  matter,  must  set  farth  or  state  the  facts  constituting  the  defence  on 
which  he  re]ies.{4) 

Lord  Tenterden's  Act  gave  the  judges  at  the  trial  of  civil  actions  and 
misdemeanors,  the  power  of  amending  a  record,  where  there  was  a  discre- 
pancy between  it  and  the  written  evidence  which  supported  the  plead- 
ings.(5)  That  act  was  shortly  after  followed  by  another,  which  gives  the 
power  of  amending  where  the  variance  is  between  the  record  and  the 
proof,  whether  written  or  oral,  of  civil  issues  on  quo  warranto  or  manda- 
mus, or  in  any  contract,  custom,  prescription,  name,  or  other  matter,  in  any 
particular  or  particulars  in  thejudgment  of  the  court  not  material  to  the 
merits  of  the  case.(6)  And  that  act  has  again  and  lately  been  followed  by 
two  others,  which  in  still  broadar  terms  confers  upon  the  superior  courts 
of  common  law,  and  every  judge  thereof,  and  any  judge  sitting  at  Nisi 
Prius,  the  power  at  all  times  to  amend  all  defects  and  errors  in  any  proceed- 
ing in  civil  causes,  whether  there  is  anything  in  writing  to  amend  by  or  not, 
and  whether  the  defect  or  error  be  tnat  of  the  party  applying  to  amend  or 
not ;  and  declares  that  all  such  amendments  may  be  made  without  costs,  and 
upon  such  terms  as  to  the  court  or  judge  may  seem  fit;  and  further, 
that  all  such  amendments  as  may  be  necessary  for  the  purpose  of  de- 
termining in  the  existing  writ  the  real  question  in  controversy  between 
the  parties,  shall  be  so  made.(7) 

In  New  York,  no  variance  between  the  allegation  in  a  pleading  and 
the  proof  is  deemed  material,  unless  it  have  actually  misled  the  ad- 
verse party,  to  his  prejudice,  in  maintaining  his  action  or  defence  on  the 
merits.(8)     And  whenever  it  is  alleged  that  a  party  has  been  so  misled, 


in  some  particulars  from  the  one  alleged ;  and  the  variance  was  held  immaterial,  no  amendment 
being  applied  for  or  made  on  the  trial.  Under  the  former  practice  this  variance  would  have  been 
fatal.     Kowe  v.  Phillips,  2  Sandf.  Ch.  R.  14. 

(1)  Code  of  New  York,  section  140,  abolishing  old  forms  of  pleading,  and  declaring  that  the 
sufBcieucy  of  pleadings  shall  be  determined  by  the  rules  prescribed  by  the  Code. 

(2)  Section  142  of  the  Code :  Plaintifif  must  state  traversable  facts.  Lawrence  v.  "Wright,  2 
Duer  N.  T.  R.  gT4;  Manu  v.  Morewood,  5  Sand.  566;  Carroll  v.  Upton,  3  Comst.  272  ;  Clift  v. 
"White,  2  Kernan,  538. 

(3)  Section  149,  and  Hamilton  v.  Hough,  13  How.  Pr.  R.  14;  Gilbert  v.  Cram,  12  Id.  455  ; 
"Wood  V.  "Whiting,  21  Barb.  R.  190. 

(4)  Cruger  v.  Hudson  E.  R.,  2  Kernan,  201 ;  Id.  9 ;  20  Barb.  468. 

(5)  9  Geo.  IT,  c.  15. 

(6)  3  &  4  "Wm.  IT,  c.  42. 

C?)  15  &  16  Vict.  c.  76,  §  222,  and  1 7  &  18  Vict.  c.  125,  §  96.  Neither  of  these  statutes  re- 
peals that  which  preceded  it.  Lord  Tenterden's  act  is  stUl  in  force.  Smith  v.  Brandram,  2  M. 
&  G.  244. 

(8)  Code  of  Procedure,  §  169.     The  variance  may  be  disregarded,  when  it  is  clear  that  the  op- 
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that  fact  must  be  proved  to  the  satisfaction  of  the  court,  so  that  it  may 
appear  in  what  respect  he  has  been  misled  ;(1)  and  thereupon  the  court 
may  order  the  pleading  to  be  amended,  upon  such  terms  as  may  be  just.(2) 
When  the  variance  is  not  material,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  immediate  amendment 
without  costs.(3) 

Where  the  allegation  of  the  cause  of  action  or  defence  to  which  the 
proof  is  directed  is  unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  entire  scope  and  meaning,  it  is  not  deemed  a  case  of  vari- 
ance, but  a  failure  of  proo£(4) 

The  court  has  ample  power  over  its  entire  procedure,  and  may,  before 
or  after  judgment,  in  furtherance  of  justice,  and  on  such  tei'ms  as  may  be 
proper,  amend  any  pleading,  process  or  proceeding,  by  adding  or  striking 
out  the  name  of  any  party  ;  or  by  correcting  a  mistake  in  the  name  of  any 
party,  or  a  mistake  in  any  other  respect;  or  by  inserting  other  allegations 
material  to  the  case;  or,  when  the  amendment  does  not  change  substan- 
tially the  claim  or  defence,  by  conforming  the  pleading  or  proceeding  to 
the  facts  proved.(5) 

Amendments  after  trial  are  seldom  allowed,  when  the  effect  of  them 
will  be  to  change  the  nature  of  the  action.  For  instance,  an  amendment 
will  not  be  allowed,  the  effect  of  which  will  be  to  change  the  gravamen 
and  essence  of  the  action,(6)  or  to  change  an  action  of  tort(7)  into  one  of 


poBite  party  could  not  have  been  misled.     Harmony  v.  Bingham,  1  Duer  E.  210 ;  Catlin  v.  Gun- 
ter,  1  Kernan,  368. 

(1)  "  It  is  not  left  to  the  judgment  of  the  court,  whether  in  a  given  instance  the  variance  was 
calculated  to  mislead,  and  from  thence  to  hold  that  it  did  mislead ;  but  whenever  it  is  to  be  al- 
leged that  a  party  has  been  misled,  that  fact  must  be  proved  to  the  satisfaction  of  the  court ;  and 
the  proof  must  show  in  "what  respect  he  has  been  misled."     Cathn  v.  Gunter,  10  How.  Pr  321. 

(2)  See  Corning  v.  Corning,  2  Seld.  N.  Y.  ST.  Counts  in  the  declaration  or  complaint  may  be 
striclien  out  wiihout  costs.    Cayuga  Co.  Bank  v.  Warden,  Id.  19. 

(3)  See  Bate  v.  Graham,  1  Kernan  R.  237.  An  averment  may  be  supplied  on  the  trial.  Not 
objected  to  on  trial,  a  question  of  variance  cannot  be  afterwards  raised.  Barnes  v.  Ferine,  2  Id. 
18,  486.  Amendment,  when  made.  Hall  v.  Gould,  3  Id.  121  ;  Prindle  v.  Caruthers,  1  Smith 
(15  N.  Y.  R.)  425. 

(4)  §  111  Code  of  New  York.  When  the  action  or  defence  is  partially  proved,  an  amend- 
ment of  course,  or  on  terms  if  the  adverse  party  has  been  misled,  may  be  made.  Pay  v.  Grim- 
steed,  10  Barb.  321 ;  Catlin  v.  Gunter,  supra;  Prindle  v.  Caruthers,  15  N.  Y.  R.  425  ;  21  Barb. 
25,  241,  489 ;  22  Id.  821. 

(5)  Amendments  are  allowed  in  furtherance  of  justice.  In  Balcom  v.  Woodruff  (7  Barb.  13),  an 
amendment  was  permitted,  adding  a  new  count  to  the  declaration  after  a  nonsuit,  thu  Statute  of 
Limitations  having  attached  since  the  suit  was  commenced.  See  also  Harrington  v.  Slade,  22 
Barb.  161.  The  Code  does  not  repeal  the  Revised  Statutes  on  the  subject.  2  R.  S.  424.  Amend- 
ments after  the  trial,  inserting  material  allegations,  are  seldom  granted.  Field  v.  Hawkshurst,  9 
How.  Pr.  R.  75. 

(6)  Bgert  v.  Wicker,  10  How.  Pr.  R.  193. 

(7)  Andrews  v.  Bond,  16  Barb.  R.  633.  See  also  Wilkin  v.  Heed,  23  L.  J.  193,  C.  P. ;  and 
Bobson  V.  Doyle,  3  E.  &  B.  397  ;  Robinson  v.  Rice,  20  Mis.  (5  Bonnettj  229.) 
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contract.  lu  such  cases  the  cause  of  action  remains  unproved  in  its  entire 
scope  and  meaaing,  so  as  to  constitate  a  failure  of  proof.)(l) 

Besides  the  conformity  of  the  bill  or  note  with  the  description  in  the 
declaration,  it  will  be  incumbent  on  the  plaintiff  to  show  that  the  instru- 
ment is  properly  stamped.  The  stamps  on  bills  of  exchange  and  promis- 
sory notes  are  regulated  by  the  55  Geo.  Ill,  c.  184,  by  which  statute  in- 
land bills  of  exchange  are  divided  into  two,  and  promissory  notes  into  four 
classes.  And,  in  the  construction  of  the  statute,  it  has  been  held,  that  the 
stamp  is  to  be  according  to  the  sum  due  at  the  time  the  bill  or  note  is 
given,  and  will  not  be  varied  by  the  reservation  of  interest.(2)  But  a  note 
payable  at  two  months  after  sight,  requires  a  larger  stamp  than  a  note  pay- 
able two  months  after  date,  because  it  requires  a  new  presentment  for 
sight.(3)  A  note  payable  to  bearer  generally,  is  in  law  payable  on  de- 
mand, and  must  be" stamped  accordingly. (4)  The  value  of  the  stamp  upon 
a  bill  of  exchange,  under  the  55  Geo.  Ill,  depends  upon  the  date  on  the 
face  of  it,  and  not  on  the  time  when  it  is  actually  drawn. (5)  Payment  of 
money  into  court  admits  the  sufficiency  of  the  stamp  upon  a  bill  or  note.(6) 
The  law  respecting  the  restamping  of  bills  or  notes,  and  the  remedy  in 
case  of  improper  stamps  being  affixed,  has  been  considered  in  the  second 
volume.(7) 

A  bill  or  note  made  abroad  must  have  the  stamp  required  by  the  laws 
of  the  foreign  country  in  which  it  is  made.(8)     Upon  this  subject  some 


(1)  OodeofN.  Y.  §  Itl. 

(2)  Praessing  v.  Ing,  4  Barn,  k  Aid.  204. 

(3)  Sturdy  v.  Henderson,  4  Barn.  &  Aid.  512. 

(4)  Whitlook  V.  Underwood,  2  Barn.  &  Cress.  157. 

Note  693. — A  promissory  note  for  £11,  payable  to  A.  B.  on  demand,  is  a  promissory  note 
payable  to  bearer,  on  demand,  within  tlie  meaning  of  55  G.  Ill,  c.  184,  and  requires  a  stamp  of 
two  shUliags — as  not  falling  within  the  first  part  of  the  schedule  applicable  to  promissory  notes 
payable  to  the  bearer  on  demand,  and  not  falling  within  the  second  part,  which  applies  only  to 
notes  not  exceeding  two  months  after  date,  or  sixty  days  after  sight ;  and  is  a  note  which  may 
be  re-issued.    Keats  v.  "Whieldon,  8  B.  &  C.  1. 

A  promissory  note,  payable  to  M.  M.  without  the  words  "order"  or  "bearer,"  and  without 
any  indication  of  the  time  of  payment,  is  not  a  promissory  note,  payable  to  the  bearer  on 
demand,  within  the  55  Geo.  Ill,  u.  184,  sohed.  part  1.     Cheetham  v.  Butler,  2  N"ev.  k  M.  453. 

Stamp  on  bills  post-dated.  Williams  v.  Garrett,  5  B.  &  Adol.  32 ;  S.  C.  nom.  Wmiamson  v. 
Garrat,  2  Nev.  &  M.  49. 

(The  Stamp  Act  imposes  a  certain  tax  on  bills  and  notes,  so  that,  when  an  instrument  in 
writing  is  declared  by  the  court  to  be  a  biU  of  exchange  or  a  promissory  note,  it  comes 
under  the  provisions  of  the  statute,  and  cannot  be  enforced  or  used  as  evidence,  unless  it  is  prop- 
erly stamped.  And  hence  the  decisions  under  the  Stamp  Act  are  chiefly  useful  as  showing  or 
defining  the  character  of  bills  and  notes — that  is  to  say,  declaring  what  instruments  come  within 
those  terms.     Byles  on  Bills,  15.) 

(5)  Peacock  v.  Murrell,  2  Stark.  N.  P.  0.  558 ;  Upston  v.  Marshall,  2  Barn,  k  Cress.  10. 

(6)  Israel  v.  Benjamin,  3  Camp.  N.  P.C.  40. 

(1\  Vol.  II;  and  see  Bayley  on  Bills  (4th  ed.),  oh.  3. 

(8)  Alves  V.  Hodgson,  7  Term  Hep.  241.  The  stamp  was  imposed  by  the  laws  of  an  English 
colony.     Vide  ante,  Vol.  II,  and  Orutchley  v.  Mann,  1  Marsh,  29,  where  it  was  held  necessary 
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questions  have  arisen  as  to  what  shall  he  considered  a  bill  drawn  abroad. 
It  has  been  held,  that  a  bill  drawn  ia  Ireland  with  blanks  for  the  sum, 
the  date,  and  drawee's  name,  and  transmitted  to  England  to  have  the 
blanks  filled  np,  is  an  Irish  bill  ;(1)  and  a  bill  has  been  considered  as 
foreign,  which  was  sketched  out  and  accepted  in  England,  but  was  trans- 
mitted to  the  drawer  abroad  for  his  signature.(2)  If  a  bijl  purport  to  be 
drawn  abroad,  it  will  not  be  sufficient  to  show  that  it  was  drawn  in  Eng- 
land, by  proof  that  the  drawer  was  in  England  at  the  time  it  bears  date.(3) 

Alteration  of  bill. 

The  effect  of  the  alteration  of  a  bill  of  exchange,  as  to  making  a  new 
stamp  requisite,  has  been  before  particularly  considered.(4)  Where  the 
date  of  a  bill  appears  to  have  been  altered  by  the  acceptor,  it  will  be  in- 
cumbent on  the  plaintiff  to  show,  that  the  alteration  was  prior  to  the  ac- 
ceptance.(5)  The  cases  upon  this  subject  will  be  found  to  have  turned  ou 
the  question,  whether  the  alteration  has  been  made  with  a  view  to  correct 


that  a  letter  written  in  England,  containing  the  acceptance  of  a  foreign  bill,  ouglst  to  be  stamped 
with  an  English  stamp. 

(1)  Snaith  v.  Mingay,  1  Maule  &  Sel.  87. 

(2)  Boehm  v.  CampbeU,  Gow  N.  P.  C.  55. 

(3)  Abraham  v.  Du  Bois,  4  Camp.  N.  P.  C.  269. 

(41  Note  694. — "  It  would  be  unworthy  the  wisdom  of  the  law  to  decide  that  an  incantiotis 
interlineation  of  a  word,  which  the  same  law  would  necessarily  supply,  is  not  an  alteration  either 
in  matter  or  form,  which  would  destroy  the  contract."  Parsons,  C.  J.,  in  Hunt  v.  Adams,  6 
Mass.  R.  522.  It  seems,  therefore,  that  blanks  left  in  an  instrument  may  be  filled  after 
execution. 

The  indorsement  on  the  back  of  the  note  forms  no  part  of  the  original  instrument,  and  the 
addition  of  the  date  to  such  indorsement  by  the  promisee  and  indorser,  can  have  no  effect  upon 
the  validity  of  the  instrument.  Howe  v.  Thompson,  2  Fairf.  R.  152.  It  is  no  alteration  of  it, 
and  can  neither  destroy  its  efficacy  or  give  it  force. 

It  cannot  be  said  that  the  date  forms  an  immaterial  part  of  a  biU.  Accordingly,  it  was  held, 
that  the  alteration  of  the  date  of  a  note,  without  the  consent  of  the  defendant,  avoided  the  note, 
though  the  holders  who  sued  the  action  thereon  were  innocent  indorsees.  Stephens  v.  Graham 
et  al.,  7  S.  &  R.  505.  It  was  not  the  identical  note  the  party  had  given.  Whether  an  alteration 
is  material  or  not,  is  a  question  of  law  for  the  court.     Id. 

An  indorsement  on  the  back  of  a  note  constitutes  no  part  of  the  note.  An  erasure  of  such  an 
indorsement  will  not  prevent  its  being  read  in  evidence.  Kimball  v.  Lamson,  2  Verm.  R.  138 ; 
Commonwealth  v.  Ward,  2  Mass.  R.  391. 

*  *  Altering  a  note  from  "  1  promise  "to  "we  promise,"  is  not  material.  Eddy  v.  Bond,  19  Maine 
R.  461.  And  see,  as  to  immaterial  alterations,  Chitty  on  Bills  (11th  Am.  ed.),  p.  181,  et  seq.,  and 
notes;  1  Gr.  Ev.  §  568;  Kuapp  v.  Maltby,  13  Wend.  587  ;  Brown  v.  Pinkliam,  18  Pick.  172. 
Every  alteration  which  changes  the  meaning  and  effect  of  writings  is  material.  The  unauthorized 
interlineations  of  the  words  "  or  order"  "  or  bearer,''  will  vitiate.  Bruce  v.  Westcott,  3  Barbour 
S.  C.  R.  3U;  Scott  V.  Walker,  Dudley's  Georgia  R.  243;  Johnson  v.  Bank.  2  B.  Monroe,  3 1 0. ■*  * 

(Any  material  alteration  made  in  a  note,  after  its  execution,  avoids  it;  inserting  words  of  nego- 
tiability, or  altering  the  place  of  payment,  is  a  material  alteration.  Woodworth  v.  Bank  of 
America,  19  John.  R.  391 ;  Clute  v.  Small,  17  Wend.  238;  Nazro  v.  Fuller,  24  Id.  374.) 

(5)  Johnson  and  others  v.  Duke  of  Marlborough,  2  Stark.  N.  P.  C.  313.  And  see  Bishop  v. 
Chambre,  2  Ry.  &  Mo.  X16. 


CH.  I.J  Promissory  Notes  and  Bilk  of  Exchange.  153 

a  mistake,  or  has  been  an  afterthought  ;(1)  and,  where  the  alteration  is  not 
in  consequence  of  a  mistake,  or  would  materially  affect  the  responsibil- 


(1)  Brutt  V.  Picard,  1  Ry.  &  Mo.  37  ;  Kershaw  v.  Cox,  3  Eap.  N.  P.  C.  246  ;  KneD  t.  WilliamSi 
10  East.  431;  Farquhar  v.  Southey,  2  Ry.  &  Mo.  14;  Jacobs  v.  Hart,  2  Stark.  N.  P.  C.  45. 

Note  695. — Henman  v.  Dickinson,  5  Bing.  183  ;  Bailey  v.  Taylor,  11  Conn.  R.  537,  "Williams, 
C.  J. :  "  The  only  question  here  (Johnson  et  al.  v.  Duke  of  Marlborough,  cited  in  the  text),  arose 
linder  the  Stamp  Act;  for  upon  no  common-law  principle,  could  the  defendant  destroy  his  accept- 
ance, by  his  own  act."  The  case,  of  Henman  v.  Dickinson  i5  Bing.  183),  seems  to  support  the 
principle  stated  in  the  text.  But  in  Taylor  v.  Moseley  (6  Car.  &  P.  273),  in  an  action  by  the 
indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  bill  appeared,  on  inspection,  to  have  been 
altered  in  amount,  and  after  acceptance  were  the  words,  "  at  Coekburn's,"  which  were  not  in 
the  defendant's  handwiting.  Neither  the  plaintiff  nor  defendant  gave  evidence  as  to  when  or  by 
whom  the  alterations  were  made :  held,  that  it  was  for  the  jury  to  say,  under  the  circumstances, 
whether  the  bill  had  been  altered  after  acceptance,  and  that,  if  they  thought  it  had,  the  plaintiff 
could  not  recover.  Lord  Lyndhurst,  in  this  case,  does  not  say,  as  was  said  in  Henman  v.  Dick" 
inson  (supra),  "  as  the  plaintiff  has  failed  to  account  for  this  alteration,  your  verdict  must  be  for 
the  defendant ; "  he  leaves  it  to  the  jury  to  find,  even  though  the  plaintiff  has  not  accounted  for  it, 
whether  the  alteration  was  made  before  or  after  acceptance.  It  would  seem,  therefore,  that  the 
case  in  the  Court  of  Bankruptcy  was  not  recognized  to  that  extent ;  and  the  court  in  Connecticut 
seems  to  repudiate  the  principle  of  that  decision.  Bailey  v.  Taylor,  supra.  The  jury  are  to  de- 
termine from  all  the  circumstances  before  them,  whether  the  instniment  is  rendered  invalid  by 
the  alteration.  "  Curcumstanees  may  be  such  as  may  require  this  explanation  on  the  part  of  the 
plaintiff;  or,  on  the  other  hand,  may  arise  where  it  would  be  absurd  to  require  it."  Per  Wil- 
liams, C.  J.,  in  Id. 

An  interlineation  in  a  deed,  where  nothing  appeared  against  it,  was  held,  that  it  was  to  be 
presumed  to  be  made  at  the  time  of  making  the  deed,  and  not  after.  Trowell  v.  Castle,  1  Keb- 
22,  cited  in  Vin.  Abr.  Vol.  12,  p.  58,  and  Vol.  13,  p.  41,  and  also  in  the  notes  to  Co.  Litt- 
225;  Bailey  V.  Taylor,  11  Conn.  R.  531,  534,  et  seq.;  Wickes'  Lessee  v.  Caulk,  5  H.  &  J.  41. 
In  the  case  in  Connecticut,  where  all  the  cases  are  reviewed,  the  learned  chief  justice  observed: 
"In  our  own  country,  the  weight  of  authority,  as  it  respects  deeds,  is  in  accorodance  with  these 
cases."  The  result  to  which  he  arrives,  is,  that  the  law,  also,  is  the  same  in  writings  not  under 
seal.  The  jury  are,  from  all  the  circumstances,  to  determine  whether  the  instrument  Is  valid  or 
invalid. 

An  alteration  of  a  bill  of  exchange,  after  acceptance,  may  be  taken  advantage  of,  on  a  plea 
that  the  defendant  did  not  accept  the  biU.     Cock  v.  Coxwell,  2  C,  M.  &  R.  291 ;  4  D.  &  C.  187. 

"Where  a  bill  was  dated  by  mistake  in  1822  instead  of  1823,  and  the  agent  of  the  drawer  and 
acceptor,  without  their  knowledge  or  consent,  corrected  the  mistake,  it  was  held  that  such  alter- 
ation did  not  vitiate  the  bill.     Brutt  v.  Picard,  Ry.  &  Mo.  37. 

An  alteration  in  the  date  of  a  bill  of  exchange  after  it  has  been  accepted  and  indorsed,  with, 
out  the  acceptor  or  indorser's  consent,  will  discharge  them  from  liability,  even  though  such  alter- 
ation were  made  by  a  stranger  (Chit,  on  B.  204) ;  and  in  all  oases  where  the  date  of  the  instru- 
ment is  material,  as  is  generally  the  case  with  bills,  notes  and  checks,  alteration  or  addition,  as 
by  a  stranger's  obliterating  the  top  of  the  figure  six  in  a  bill,  dated  the  26th  March,  so  as  to  make 
it  appear  as  dated  the  20th  March,  or  by  altering  the  word  dale  into  sight,  this  will  be  fatal.    Id. 

*  *  It  seems  to  be  well  settled,  in  England,  that  a  material  alteration,  by  a  stranger,  no  less 
than  by  a  party,  will  vitiate  a  writing.  See  Taylor  on  Ev.  §§  1305,  13  i  1,  1312,  1313.  It  has 
been  a  vexed  question,  which  the  earlier  authorities  leave  in  a  state  of  distressing  doubt,  whe- 
ther an  alteration  by  a  stranger  necessarily  vitiates  and  avoids  an  mstrument ;  but  after  much 
apparent  reluctance,  and  the  express  dissent  of  several  eminent  judges  and  text  writers,  the  rule 
as  above  stated,  seems  to  have  become  firmly  established,  and  the  oases  to  the  contrary  (some  of 
which  are  cited  in  a  precedmg  part  of  this  note),  must  be  considered  as  overruled.  "  After  much 
doubt "  (said  Lord  Denman,  in  pronouncing  the  judgment  of  the  Exch.  Ch.  in  Davidson  v.  Cooper 
18  E.  &  W.  352),  "we  think  the  judgment"  (of  the  Court  of  Exchequer,  in  the  S.  C,  11  M.  &  "W". 
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TIS)  "right.  The  strictness  of  the  rule  on  this  subject,  as  laid  down  in  Pigott's  Case,  can  only 
be  explained  on  the  principle,  that  a  party  wTio  has  the  custody  of  an  insirvmvmt  made  for  his 
benefit,  is  hoimd  to  preserve  it  in  its  original  state.  It  is  highly  important  for  preserving  the  purity 
of  legal  instruments,  that  this  principle  should  be  borne  in  mind,  and  the  rule  adhered  to.  The 
party  who  may  suffer  has  no  right  to  complain,  since  there  cannot  be  any  alteration  except 
through  fraud  or  laches  on  his  part." 

The  American  courts  have  not  acquiesced  in  the  rigor  of  the  English  rule.  Indeed,  that  rule 
seems  to  be  repugnant  to  first  principles  and  the  general  analogies  of  the  law.  The  writing  is 
merely  evidence  of  the  rights  of  the  parties,  and  its  production,  as  the  best  evidence,  is  properly 
required  in  the  first  instance.  But  the  law  does  not  require  impossibiUties.  If  the  writing  be 
destroyed,  or  lost,  the  rights  of  which  it  was  the  primary  evidence  do  not  necessarily  perish  with 
it.  The  party  is  still  required  to  produce  the  best  evidence  in  his  power.  It  is  difBoult  to  dis- 
tinguish between  the  case  of  an  instrument  partially  destroyed  (i.  e.  altered),  and  one  wholly 
destroyed,  in  respect  of  the  competency  of  secondary  evidence  by  reason  of  the  inability  of  the 
party  to  produce  better.  Voluntary  destruction  of  the  whole  instrument  precludes  a  party  from 
secondary  proof  of  its  contents ;  and  a  voluntary  destruction  of  a  material  part  produces  the 
same  effect.  But  an  involuntary  destruction  (by  fire  or  shipwreck,  for  example)  imposes  no  such 
disabihty,  whether  it  be  total  or  partial,  and  whether  the  instrument  were  in  the  custody  of  a 
party,  or  of  a  stranger,  at  the  time  of  its  toial  or  partial  destruction.  To  say  that  "  the  party 
having  the  custody  of  the  instrument  is  bound  to  preserve  it,"  begs  the  whole  question,  and  does 
not  help  on  the  argument  a  single  step.  Why  is  a  party  bound  to  preserve  his  documents  any 
more  from  a  robber  or  other  depredator  and  spoliator,  than  from  shipwreck,  from  fire,  or  other 
elemental  casualty  1  Must  he  carry  his  documents  about  upon  his  person,  and  never  intrust  them 
to  the  custody  of  another  ?  Does  the  law  forbid  confidence,  and  treat  him  who  reposes  it  as 
necessarily  guilty  of  "fraud  or  laches?"  What  if  he  sleep?  Or  they  are  violently  taken  from 
him  ?  And  must  they  who  succeed  to  heirs'  rights,  equally  disclaiming  all  human  faith  and  con- 
fidence, snatch  them  from  the  4ead  man's  hands,  and  keep  them  at  the  utmost  peril,  beyond 
the  chance  of  harm  ?  It  is  conceived,  that  the  rule  which  requires  the  party  to  account  for  the 
alteration,  and  satisfy  the  jury  that  ha  is  blameless  in  respect  of  it,  goes  as  far  as  private  justice 
and  public  policy  require;  and  the  American  law  seems  to  go  no  further.  See  1  Gr.  Ev. 
§  566 ;  Cutts  v.  United  States,  1  Gall.  69 ;  United  States  v.  Spaulding,  2  Mason,  478 ;  Rees  v. 
Overbaugh,  6  Cowen,  HB;  Lewis  v.  Payn,  8  Cowen,  Tl;  Jackson  v.  Maliu,  15  Johnson,  297, 
per  Piatt,  J. ;  Wilkinson  v.  Johnson,  3  B.  A  0.  423.  In  the  United  States  v.  Spaulding  (supra), 
Story,  J.,  strongly  condemned  the  English  rule,  "  as  repugnant  to  common  sense  and  justice,  as 
inflicting  on  an  innocent  party  all  the  losses  occasioned  by  mistake,  by  accident,  by  the  wrongfiil 
acts  of  third  persons,  or  by  the  providence  of  heaven ;  and  which  ought  to  have  the  support  of 
unbroken  authority  before  a  court  of  law  was  bound  to  surrender  its  judgment  to  what  de- 
served no  better  name  than  a  technical  quibble.  Swincy  v.  Barry  (decided  in  the  Irish  Exche- 
quer), Jones  Exoh.  R.  109,  conflicts  with  the  Enghsh  and  concurs  in  the  American  doctrine. 
And  see  ante,  note  18.  *  * 

An  alteration  which  would  make  void  a  deed,  will  also  vitiate  a  biU  of  exchange  ;  the  princi- 
ple is  the  same  in  writings  under  seal,  and  not  under  seal.     Masters  v.  Miller,  4  Term.  R.  320. 

Burden  of  proof  on  plaintiff  when. — Erasures  or  interlineations  in  the  substantial  part  of 
an  instrument,  are  presumed  to  be  false  or  forged,  and  must  be  satisfactorily  accounted  for, 
before  the  instrument  can  be  received  in  evidence.  M'Micken  v.  Beauchamp,  2  Mill.  Lou. 
Bep.  290. 

*  *  Whether  the  instrument  were  altered  before,  or  after,  execution  and  delivery,  cannot  be 
solved  by  the  jury  upon  a  mere  inspection  of  the  writing,  for  that  would  be  to  decide  on  con- 
jecture and  not  upon  proof  Knight  v.  Clements,  8  A.  &  E.  215;  Taylor  on  Ev.  §  1304;  1  Gr. 
Bv.  §  564;  Bruce  v.  Westcott,  3  Barb.  S.  C.  R.  318 ;  Herriok  v.  Mahn,  22  Wend.  394;  Taylor  v. 
Moreley,  6  Carr.  &  P.  213  ;  Henman  v.  Dickinson,  5  Bing.  183;  Adams  v.  Prye,  3  Mete.  103; 
Parry  v.  Nicholson,  13  M.  &  W.  m.  *  * 

The  vendee  of  goods  paid  for  them  by  a  bill  of  exchange,  drawn  on  him  by  a  third  person, 
ajid  after  it  had  been  accepted,  the  vendor  altered  the  tune  of  payment  mentioned  in  the  bfll, 
and  thereby  vitiated  it ;  held,  that  by  so  doing,  he  made  the  bill  his  own,  and  caused  it  to  ope- 
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ity  of  tlie  parties,  whether  it  has  been  made  by  the  consent  of  the  persons 
interested,  and  whether  the  bill  or  note  has  been  negotiated,  by  coming  to 
the  hands  of  some  one  entitled  to  make  a  claim  upon  it.(l)     It  has  been 


rates  as  a  satisfaction  of  tVie  original  debt,  and  consequently  that  he  could  not  recover  for  the 
goods  sold.     Alderson  v.  Langdale,  3  B.  &  Adol.  660. 

(That  an  unauthorized  alteration  of  a  general  acceptance,  by  the  insertion  of  a  place  of  pay- 
ment, discharges  the  acceptor,  even  as  against  a  'bona,  fide  holder  for  value  who  took  the  bUl 
without  notice,  see  Burchfield  v.  Moore,  3  EUis  &  Bl.  683.  Where  the  alteration  of  the  bill  or 
note  makes  the  contract  operate  differently  from  the  original  contract,  it  is  material ;  as  where 
the  holder  of  a  joint  and  several  note  signs  his  own  name  under  those  of  the  makers  and  trans- 
fers it,  without  their  consent.  Gardiner  v.  Walsh,  32  Eng.  Law  &  Bq.  B.  162 ;  Chappell  v.  Spen- 
cer, 23  Barb.  R.  584;  Edwards  on  BUls  &  Notes,  681,  682.  As  to  the  explanation  that  should 
be  given  of  an  erasure,  see  Newell  v.  Salmons,  22  Barb.  R.  Bl"? ;  Abbe  v.  Rood,  6  McLean,  106; 
Printuf  V.  Mitchell,  It  Geo.  558;  and  Jordan  v.  Stewart,  23  Peun.  State,  244.) 

(1)  Downea  v.  Richardson,  5  Barn.  &  Aid.  614;  Cardwell  v.  Martin,  1  Campb.  N.  P.  C.  19, 
180,  6;  Outhwaite  v.  Luntley,  4  Campb.  N.  P.  C.  119;  Macintosh  v.  Haydon,  1  Ry.  &  Mood. 
362 ;  Kennerly  v.  Nash,  1  Stark.  N.  P.  C.  453 ;  Cowie  v.  Halsall,  3  Stark.  N.  P.  C.  36 ;  Tid- 
marsh  v.  Grover,  1  Maule  &  Sel.  135.  A  biU  or  note  ia,  prima  facie,  to  be  considered  as  issued 
as  soon  as  it  is  passed  away  by  the  drawer  or  maker,  or  accepted  by  the  drawee.  Bayley  on 
Bills,  93.     There  is  an  exception  in  the  case  of  accommodation  acceptances.     5  B.  &  Aid.  614. 

Note  696. — A  party  to  a  joint  and  aeversil  note,  paid  part,  and  signed  a  joint  note  for  the 
residue:  held,  that  an  alteration  without  his  assent,  by  interUning  the  woii&  jointly  and  severally, 
avoids  the  note  as  to  him.     Perring  v.  Hone,  4  Bing.  28. 

In  a  simple  contract,  an  immaterial  alteration,  however  made,  not  at  all  affecting  the  terms  of 
the  promise,  seems  not  to  be  within  the  same  principle  of  deeds,  which,  from  the  alteration,  may 
not  be  the  deeda  of  the  parties';  while  a  similar  alteration  in  a  written  simple  contract  might  leave 
it  complete  evidence  of  the  same  contract.    Thus,  in  the  note,  the  time  of  payment  expressed  to 

be  the  25lh  day  of  December,  in  the of  our  Lord  1803,  omitting  the  word  year ;  held,  that, 

as  the  law  would  have  supplied  this  word,  the  insertion  by  the  promisee,  without  consent,  did 
not  annul  the  contract.  Hunt  v.  Adams,  G  Mass.  R.  519.  It  is  different  in  respect  to  a  mate- 
rial alteration.  Homer  v.  Wallis,  11  Mass.  R.  319 ;  Bank  of  America  v.  Woodworth,  18  J.  R. 
391 ;  MarshaU  v.  Gougler,  18  S.  &  R.  164. 

'The  assent  of  the  party  who  executed  the  instrument,  may  as  well  be  implied  as  be  expressed. 
Parsons,  C.  J.,  6  Mass.  R.  521.  Indeed,  the  assent  of  the  party  signing  such  contract,  that  the 
omission  of  a  word,  by  clerical  mistake,  which  the  law  will  .supply,  might  be  cured  by  insert- 
ing such  word,  ought  to  be  presumed  to  protect  him  from  the  imputation  of  intentional  fraud.    Id. 

*  *  Adding  such  words  as  the  law  would  imply,  or  as  conform  to  the  indisputable  intention 
of  the  parties,  does  not  vitiate.  1  6r.  Ev.  §  561  and  notes.  Adding  the  name  of  a  person  not 
present  at  the  execution,  as  a  subscribing  witness,  is  prima  facie  evidence  of  fraud  and  avoids 
the  instrument.     Adams  v.  Frye,  3  Mete.  R.  103.  *  * 

The  question  whether  thefe  has  been  any  alteration,  and  when,  and  with  what  view,  is  always 
for  the  jury,  and  not  for  the  court.  Leykrieffv.  Ashford,  12  Moore,  281;  Cumberland  Bank  v. 
Hall,  1  Hals.  R.  2 1 5.    *  *  See  ante,  note  11.  *  * 

A  material  alteration  in  a  bill  renders  it  inadmissible  in  evidence,  to  enable  a  plaintiff  to  re- 
cover on  a  common  count  in  a  declaration,  or  for  any  available  purpose  whatever,  in  favor  of  the 
holder.  Jardine  v.  Payne,  1  B.  &  AdoL  671;  Sweetmg  v.  Hale,  9  B.  &  C.  365.  But  the  mate- 
rial alteration,  as  in  the  case  of  subsequent  usury,  does  not  extinguish  the  prior  debt,  and 
between  the  original  parties,  the  original  debt  or  consideration  is  recoverable  upon  adducmg 
other  evidence  in  proof  thereof,  such  as  proof  of  reputed  payment  of  a  fixed  sum,  as  interest  for  a 
named  period,  may  suffice  to  establish  the  amount  of  a  debt,  the  interest  of  which  would  be 
equal  to  the  sums  from  time  to  time  paid.  But  unless  the  payment  or  other  admission  enable  a 
jury  to  ascertain  the  precise  amount  of  debt,  the  proof  is  insufficient,  and  the  plaintiff  cannot 
recover  ojen  nominal  damages.     Chit,  on  Bills,  213 ;  Green  v.  Davies,  4  B.  &  0.  255. 
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held,  that,  after  a  bill  is' due,  an  alteration  cannot  be  made  in  it  by  the 
drawer,  whilst  it  is  still  in  his  hands,  thougb  with  the  assent  of  the 
acceptor.  (1) 


A  material  alteration  of  the  contract,  such  as  attesting  a  note  by  a  witness  who  was  not  pres- 
ent when  it  was  signed,  ten  years  afterwards,  when  the  note  had  ceased  for  four  years  to  be  a 
subsiding  contract,  which  could  be  enforced  at  law,  the  attestation  was  afiixed,  by  which  it 
could  be  recoverable  at  law ;  held,  that  the  validity  of  the  note  was  thereby  destroyed.  Brack- 
ett  V.  Mountford,  2  Fairf  E.  115  ;  Smith  v.  Dunham,  8  Pick.  246. 

Any  words  written  on  an  instrument  which  qualify  and  restrain  its  operation,  constitute  a 
part  of  the  contract.  Jones  v.  Fales,  4  Mass.  R.  245.  And  a  late  case  was  very  strong.  It 
appeared  that  two  notes  were  written  for  defendant  to  sign ;  he  objecting,  plaintiff  made  a  mem- 
orandum at  the  bottom  of  the  paper;  which  memorandum  the  plaintiff  cut  off  after  the  execu- 
tion of  the  notes;  held,  that  this  was  a  material  alteration;  for  the  memorandum  stipulated  that 
payment  was  to  be  made  in  stock  in  one  year,  or  in  money  in  two  years,  at  the  election  of  the 
plaintiff;  and  the  notes,  after  separating  the  memorandum,  read  payable  on  demand.  Wheelock 
V.  Freeman,  13  Pick.  165. 

Though  the  instrument  becomes  void  as  a  security,  the  original  loan  is  not  destroyed.  Sutton 
V.  Toomer,  7  B.  &  C.  416. 

If  drawer  sues  acceptor,  upon  the  bill,  and  faUs  in  consequence  of  having  altered  the  bill  in  a 
material  part,  he  may  still  recover  upon  counts  on  the  original  consideration.  Atkinson  v.  Haw- 
don,  2  Adol.  &  Ell.  628.  But  where  the  defendant  was  the  drawer,  and  the  plaintiff,  who  had 
altered  the  bill,  was  an  indorsee,  he,  by  the  alteration,  lost  his  remedy  for  his  debt  altogether ; 
because  he  thereby  deprived  the  drawer  of  bi3  remedy  against  the  acceptor,  and  could  not^ 
therefore,  sue  the  drawer  upon  the  original  consideration.  Alderson  v.  Langdale,  3  B.  i 
AdoL  660. 

(1)  Bowman  v.  Nichol,  5  T.  B.  537. 

Note  697. — Alteration  with  assent. — A  bill  of  exchange,  drawn  by  A.,  payable  to  his 
own  order  and  accepted  by  B.  generally,  was  altered,  with  the  consent  of  B.,  while  it  continued 
in  the  hands  of  A.,  by  the  addition  of  a  particular  place  of  payment  to  the  acceptance.  This 
alteration  does  not  vitiate  the  bill  so  as  to  prevent  the  acceptor  from  being  liable  on  it.  Stevens 
V.  Lloyd,  1  Mo.  &  M.  292.  See  also  Jackson  v.  Mahn,  15  John.  293 ;  and  Adams  v.  Leland,  7 
Pick.  62,  where  it  was  settled,  that  even  a  material  alteration  of  a  material  part,  after  execution 
of  a  will,  did  not  render  it  void,  where  it  was  done  by  the  direction  and  assent  of  the  testator. 
*  *  And  see  Chitty  on  Bills  (11th  Am.  ed.)  pp.  182  to  192,  and  notes,  as  to  the  effect,  gene- 
rally, of  altering  notes,  &c.  Also  1  Gr.  Ev.  §§  564  to  568,  a;  and  Taylor  on  iiv.  pp.  1182 
to  1197.  »  * 

(It  rests  upon  the  party  basing  his  right  of  action  upon  the  altered  instrument,  to  explain 
the  erasure  or  interlineation  (Abbe  v.  Hood,  6  McLean,  106  ;  Simpson  v.  Staokhouse,  9 
Barr.  186);  and  it  is  for  the  jury  to  pass  upon  the  explanation.  BaUey  v.  Taylor,  11  Conn.  531. 
An  alteration  of  a  note,  by  the  addition  of  the  signature  of  a  subscfibing  witness,  with  a  fraud- 
ulent design,  avoids  the  note.    Thornton  v.  Appleton,  29  Maine,  298. 

"When  the  alteration  is  suspicious  and  beneficial  to  the  holder  of  the  paper,  the  presumption  is 
against  the  party  offering  it.  Jackson  v.  Osborn,  2  Wend.  555 ;  7  Barb.  568  ;  Knight  v.  Clem- 
ents, 8  A.  &  E.  215.  Being  an  alteration  of  the  instrument  that  makes  it  a  different  contract,  it 
jwjma /ocje  vitiates  it.  Wilde  v.  Armsby,  6  Cush.  314;  Bunco  v.  Westcott,  3  Barb.  374.  See 
Smith  V.  MoGowan,  Id.  404 ;  Chappell  v.  Spencer,  23  Barb.  584;  Paine  v.  Edsell,  19  Ponn.  State 
178 ;  01«rk  v.  Eckstein,  22  Id.  507.  Where  an  alteration  is  assented  to,  as  where  the  drawee  of 
a  bill  alters  the  date  before  he  accepts,  and  the  other  parties  assent  to  the  alteration,  the  instru- 
ment is  valid.    Eatcliff  v.  Planter's  Bank,  2  Sneed  (Tenn.)  425. 

It  is  held  in  some  of  the  states  that  an  alteration  apparent  on  the  face  of  an  instrument  offered 
in  evidence,  will  be  presumed  in  the  first  instance  to  have  been  made  before  execution.  Beaman 
V.  Russell,  20  Vt.  205 ;  Printup  v.  Mitchell,  17  Geo.  668.    An  immaterial  alteration  does  not 


CH.  I.]  Promissory  Notes  and  Bills  of  Exchange.  157 

Bill  lost  or  destroyed. 

If  the  bill  or  note  cannot  be  produced  at  tbe  trial,  it  seems  to  have  been 
considered  in  several  cases,  that  the  plaintiff  might  give  evidence  to  prove 
its  destruction  ;(1)  and  that  he  would  be  allowed  to  show  that  the  bill  or 
note  had  been  lost,  if  it  was  specially  indorsed  to  him,  and  had  no  indorse- 
ment from  him  upon  it  ;(2)  and  that  a  lost  bill  might  be  recovered  on,  if 
the  loss  did  not  happen  till  after  it  was  due.(3)  But  it  does  not  appear  to 
have  been  doubted,  that  there  could  be  no  remedy  upon  a  lost  bill  or  note 
at  law,  if  any  person  besides  the  plaintiff  could  have  acquired  a  right  to 
sue  thereon  ;(4)  and  that  it  would  make  no  difference,  that  the  bill  or  note 


affect  the  validity  of  a  note,  even  as  against  a  avirety.    Arnold  v.  Jones,  2  E.  I.  345 ;  Eeed  v. 
Kemp,  16  111.  446.) 

(1)  Pierson  v.  Hutchinson,  2  Camp.  211 ;  Mayer  v.  Johnson,  3  Camp.  324. 

Note  698. — Blade  v.  Noland,  12  Wend.  173,  115.  Proof  that  the  plaintiff  voluntarily  burnt 
the  note,  will  not  authorize  the  introduction  of  secondary  evidence. 

Where  the  existence,  and  loss  or  destruction  of  promissory  notes  is  shown,  and  does  not  ap- 
pear affirmatively  that  the  notes  were  negotiable,  the  flaintiff  is  entitled  to  recover  on  the  lost 
notes.  M'Nair  v.  Gilbert,  3  Wend.  344.  Although  a  negotiable  note  is  overdue  when  lost,  in 
an  action  against  the  maker,  the  plaintiff  must  prove  something  more  than  the  mere  loss  of  the 
note.  He  is  not  bound  to  prove  an  absolute  destruction ;  but  such  proof  must  be  given,  by  evi- 
dence of  its  destruction  or  otherwise,  as  shows,  that  the  defendant  cannot  afterwards  be  com- 
pelled to  pay  the  amount  again  to  a  bona  fide  holder.  Swift  v.  Stevens,  8  Conn.  E.  431.  The 
evidence  must  be  of  such  nature  as  tends  to  prove  the  fact.  Thus,  it  appeared,  that  tbe  depo- 
nent had  the  special  charge  of  the  note.  It  was  confided  to  his  care ;  he  never  delivered  it'  to 
any  one ;  lie  has  searched  for  it  and  cannot  find  it,  and  he  has  no  doubt  it  is  destroyed ;  held, 
that  this  was  evidence  for  the  jury.  Direct  and  positive  evidence  upon  subjects  of  this  sort  is 
not  to  be  expected ;  circumstantial  or  presumptive  evidence  is  the  ordinary  proof.  Id.  In  Con- 
necticut, the  practice  is  for  the  plaintiff  to  aver,  that  defendant  made  the  note;  that  it  is  lost  or 
destroyed ;  that  it  is  unpaid  ;  and  each  of  these  facts  is  to  be  tried  by  the  jury.     Id. 

(2)  Long  and  another  v.  BaUle,  2  Campb.  N.  P.  C.  214.  And  see  Roll,  assignee  of  Welsford 
V.  Watson,  4  Bing.  273. 

KoTE  699. — This  was  an  action  against  the  acceptor  of  a  bill,  payable  to  the  order  of  the 
drawer,  and  by  him  specially  indorsed  to  the  plaintiff.  It  was  proved  that  a  person  took  the 
bill  to  have  it  compared  with  the  affidavit  to  hold  to  bail,  that  a  copy  was  then  taken,  and  the 
bill  was  afterwards  stolen  from  such  person.  The  correctness  of  this  copy,  aud  the  special 
indoi-sement  were  proved,  and  the  plaintiff  had  a  verdict.     Chit,  on  B.  294,  n.  g. 

(3)  Glover  v.  Thompson,  1  Ry.  &  Mo.  403,  and  see  Id.  404,  n. 

Note  700. — An  action  at  law  cannot  be  sustained  on  a  negotiable  promissory  note  payable  to 
bearer,  on  his  proving  that  the  note  was  lost,  though  he  show  that  it  was  lost  after  it  be- 
came due.  Rowley  v.  Ball,  3  Cowen,  303.  In  such  a  ease,  although  the  note  was  due  at 
tbe  time  it  was  lost,  the  maker  would  be  exposed  to  the  hazard  of  showing  that  fact  by  legal 
evideiica  *  *  And  see  Chitty  on  Bills  (11th  Am.  ed.)  pp.  253  to  271,  as  to  the  loss  of  bills. 
Also,  Id.  p.  625.  *  * 

Ex  necessitate  a  party  himself  is  allowed  to  prove  the  loss  or  destruction  of  a  paper,  pre- 
liminary lo  the  introduction  of  secondary  evidence.  Blade  v.  Noland,  12  Wend.  173;  Cham- 
beiiaiu  v.  Gorham,  20  John.  R.  144 ;  Jackson  v.  Frier,  16  Id.  193 ;  Page  et  al.,  Ex'rs  v.  Page,  15 
Piolj.  368. 

The  question  whether  secondary  evidence  should  be  allowed  or  not,  is  for  the  court ;  the 
court  must  decide  what  is,  and  what  is  not  competent  evidence  for  the  jury.  Page  et  al.,  Ex'rs 
V.  Page,  supra. 

(4)  Pierson  v.  Hutchinson,  2  Campb.  N.  P.  C.  211 ;  Davis  v.  Dodd,  4  Taunt.  602 ;  Powell  v. 
Eoach,  6  Esp.  76 ;  Champion  v.  Terry,  3  Brod.  &  Bing.  295. 
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was  of  so  old  a  date,  that  the  Statute  of  Limitations  has  attached  ■apon  it,(l) 
or  that  the  plaintiff  was  able  to  produce  half  of  it.(2)  And  now  it  has 
been  recently  decided  by  the  Court  of  Queen's  Bench,  after  much  consid- 
eration, that  tlie  holder  of  a  bill  of  exchange  cannot  insist  upon  payment 
by  the  acceptor  without  producing  the  bill,  and  that  it  makes  no  differ- 
ence, though  the  plaintiff  is  able  to  prove  that  he  lost  the  bill  after  it  be- 
came dae,  or  that  it  has  beea  destroyed,  and  that  he  has  offered  an  indem- 
nity to  the  defendant.(3)    If  a  party,  who  is  liable  upon  a  bill  or  note, 


(1)  Bayley  on  Bills,  299  (4th  ed.) 

(2)  Mayer  v.  Johnson,  3  Campb.  324.     See  Bayley  on  Bills,  299  (4th  ed.) 

Note  101. — At  lam,  it  is  said,  a  party  cannot  recover  against  a  party  to  a  negotiable  bill  or 
note,  indorsed  in  blank,  and  even  in  halves,  and  lost  hefore  or  on  the  day  it  is  due,  although  a 
bond  of  indemnity  has  been  tendered  to  the  defendant.  Chitty  on  Bills,  291.  *,*  And  as  to 
the  production  of  foreign  bills  drawn  in  sets,  see  Chitty  on  Bills  (11th  Am.  ed.)  p.  625.  *  * 

The  holder  of  hank  hills  cut  in  two  parts  for  the  purpose  of  safe  transmission  by  mail,  is  enti- 
tled to  recover  of  the  bank  the  amount  of  the  bills,  where  it  appears  that  the  bills  were  actually 
mailed,  and  that  only  one  set  of  the  halves  came  safe  to  hand.  Hinsdale  v.  The  Bank  of  Orange, 
6  "Wend.  378.  And  in  such  case,  the  plaintiff  may  recover  on  the  common  counts.  So,  in  Pat- 
ton  V.  Tlie  State  Bank,  2  Nott  &  M'Cord,  464.  So  in  Martin  v.  Bank  of  United  States,  4  Wash. 
253 ;  Bullet  v.  The  Bank  of  Pennsylvania,  2  Wash.  0.  C.  R.  1T2.  The  finder  or  robber  cannot 
prove  that  he  came  fairly  to  the  possession  of  the  evidence  of  the  other  half  part ;  and  if  the  lost 
half  note  gels  fairly  into  the  hands  of  a  third  person,  he  takes  it  with  notice  that  there  may  be  a 
better  title  in  the  possessor  of  the  other  half.  The  bank  knows  there  cannot  be  but  one  owner 
in  such  case,  and  who  that  one  is,  must  be  satisfactorily  proved.  Though  the  bank  has  given 
notice  that  she  will  not  pay,  the  law  says  she  shall  pay.  Id.  The  case  of  The  Bank  of  the 
United  States  v.  Sill,  5  Conn.  R.  106,  is  to  the  same  effect.  See  also  Farmers'  Bank  v.  Reynolds, 
4  Saund.  186. 

By  cutting  a  bill  into  two  parts,  its  negotiability  is  destroyed ;  there  can  be  no  negotiabihty  of 
a  separate  half  of  the  bUl.  Hinsdale  v.  The  Bank  of  Orange,  supra.  In  legal  effect,  it  is  a  de- 
struction where  such  a  disposition  of  either  half  ia  made  as  to  prevent  their  constituting  again  a 
whole  note.  Armat  v.  The  Union  Bank  of  Georgetown,  16  Niles'  Reg.  360.  The  hona  fids 
owner  of  a  bank  note,  having  transmitted  one-half  thereof  by  mail,  which  has  been  stolen 
therefrom,  or  is  lost,  cannot  demand  payment  from  the  bank  of  any  part  of  its  amount,  in  conse- 
quence of  holding  the  retained  half  merely ;  but  he  is  entitled  to  demand  the  whole  amount  of 
the  note  on  proof  of  the  verity  of  the  facts,  or  establishing  them  by  the  judgment  of  a  court  of 
equity,  and  giving,  in  either  case,  a  satisfactory  indemnity,  to  secure  the  bank  against  future  losa 
from  the  appearance  and  setting  up  the  other  half  of  such  note.  The  Bank  of  Virginia  v.  Ward, 
6  Munf.  R.  166.  In  this  country,  however,  the  weight  of  authority  is  clearly  in  favor  of  the 
holder  of  a  part,  owning  the  whole  bill ;  and  that  upon  proof  of  the  facts,  he  is  entitled  to  re- 
cover at  law,  without  giving  indemnity. 

(3)  Haasard  v.  Robinson,  7  B.  &  C.  90.  The  facts  of  the  case  were,  that  the  bill  had  been  lost 
after  it  became  due,  and  an  indemnity  was  offered. 

Note  702. — "  Is  the  holder,  then,  without  a  remedy  ?  Not  wholly  so.  He  may  tender  suffi- 
cient indemnity  to  the  acceptor,  and  if  it  be  refused,  he  may  enforce  payment  thereof  in  a  court 
of  equity."  Hansard  v.  Robinson,  7  B.  &  C.  90 ;  Ry.  &  Mo.  90.  *  *  And  see  Taylor  on  Evi- 
dence, §  320,  and  the  cases  cited  in  the  notes.     *  * 

It  seems,  however,  that  if  it  can  be  distinctly  proved  that  the  bill  has  been  destroyed,  the 
party  who  was  the  holder  may  recover  at  law.  Per  Park,  J.,  in  Woodford  v.  Whitely,  Mood.  & 
M.  517.    *  *  See  Story  on  Bills,  §  448,  n.  1.  *  * 

If  the  destruction  is  not  shown,  it  seems  necessary  for  the  plaintiff  to  show,  not  only  the  loga, 
but  that  it  has  not  been  indorsed.  Piutard  v.  Taokington,  10  John.  E.  104;  3  J.  Cas.  72;  Rolfa 
V.  Watson,  4  Bing.  275  ;  7  B.  &  0.  93. 
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•wrongfally  dstains  it,  lie  may  nevertheless  be  sued  upon  it,  and  parol  evi- 
dence may  be  given  of  its  contsnts,  after  notice  to  produce  it  in  co'urt.(l) 

Consideration. 

In  some  cases  the  plaintiff  in  an  action  upon  a  bill  of  exchange  or  prom- 
issory note,  must  prove  that  he  or  some  preceding  party  took  the  bill  or 
note  bona  fide,  and  for  value  ;(2)  as,  where  bills  or  notes  have  been  ob- 


A  plaintiff  ia  not  allowed  to  give  evidence  of  the  contents  of  a  note  (sworn  by  him  to  be  lost 
or  destroyed),  or  to  resort  to  proof  of  the  original  consideration  of  the  note  in  support  of  the  ac- 
tion, without  accounting  for  the  loss  or  destruction  of  the  note,  in  such  a  manner  as  to  repel  all 
inference  of  a  fraudulent  design  in  its  destruction.  Blade  v.  Noland,  12  "Wend.  113.  The 
instrument  being  of  a  negotiable  nature,  such  proof  must  be  given,  where  it  is  not  produced,  by 
evidence  of  its  destruction,  or  otherwise,  as  shows  that  the  defendant  cannot  afterwards  be  com- 
pelled to  pay  the  amount  again  to  a  iona  fide  holder.  2  Stark.  Ev.  142 ;  Swift  v.  Stevens,  8 
Conn.  R.  431.  Thus,  evidence  of  loss,  coupled  with  the  lapse  of  eighteen  years,  was  held  suffi- 
cient evidence  of  the  non-existence  of  the  note  or  bill.     Peabody  v.  Denton,  2  Gall.  351. 

Chancellor  Eldon  said  (6  Ves.  812),  "he  could  never  understand  by  what  authority  courts  of 
law  compelled  persons  to  take  the  indemnity."  It  seems  quite  clear  courts  of  law  have  no  such 
authority.  Davies  v.  Dodd,  4  Price,  176.  By  statute,  2  R.  S.  406,  §  75,  76,  in  New  York,  a 
bond  of  indemnity  is  necessary  only  where  the  note  alleged  to  be  lost,  is  negotiable ;  and  its  ne- 
gotiability wUl  not  be  presumed,  but  must  be  proved.     Blade  v.  Noland,  12  Wend.  112. 

"Where  it  appeared  that  the  note  was  in  court  a  day  before,  and  introduced  in  evidence  on  a 
trial  in  another  case,  against  the  maker,  but  had  been  mislaid,  and  upon  thorough  search  could 
not  be  found,  the  court  admitted  the  contents  to  be  proved,  without  a  notarial  copy,  and  without 
a  special  count  in  the  declaration  upon  a  lost  note.  Reuner  v.  Bank  of  Columbia,  9  Wheat. 
581.  The  English  practice  as  to  a  special  count  has  not  been  adopted  in  this  country.  So,  parol 
evidence  was  admitted  to  show  that  the  notes  were  intrusted  to  the  care  of  the  clerk  of  the 
court ;  and  it  appeared  from  his  testimony  that  they  were  lost,  and  that  he  could  not  find  them. 
The  attorney  who  drew  the  writ,  proved  that  he  drew  the  writ  from  the  notes  or  copies  of 
them ;  and  that  they  were  read  to  the  jury  on  the  former  trial.  Jones  et  al  v.  Fales,  5  Mass. 
R.  101. 

(1)  By  Lord  EUenhorough,  Smith  v.  Maclure,  5  East,  475.  And  see  Eryer  v.  Brown,  1  By.  & 
Mo.  145. 

Note  703. — Proof  of  loss  by  a  party  in  interest,  is  to  the  court.  Chamberhn  v.  Gorham,  20' 
John.  R.  144.  The  affidavit  of  the  party  on  the  question  of  loss  of  a  paper,  may  be  admitted,  to 
exclude  any  presumption  that  he  may  have  it  in  his  possession  or  know  where  it  is.  Poignard  v. 
Smith,  8  Pick.  278.  But  the  defendant's  affidavit  was  held  not  to  be  admissible  to  show  that  the 
notes  in  question  had  been  given  up  to  him  by  the  holder,  and  that  they  had  been  taken  out  of 
his  possession  by  accident.    Potter  v.  Titcomb,  2  Eairf  R.  157. 

The  courts  in  New  York  have  decided  that  a  plaintiU"  cannot  recover  on  the  original  consider- 
ation, unless  he  shows  the  note  to  have  been  lost,  or  produces  and  cancels  it  at  the  trial.  Holmes 
et  al.  V.  Camp,  1  John.  R.  34;  Burdick  v.  Green,  15  Id.  247.  *  *  If  a  note  be  lost,  before  de- 
mand of  payment,  a  tender  of  a  sufficient  indemnity  must  accompany  the  demand,  in  order  to 
charge  the  indorser.    Smith  v.  Rockwell,  2  HiH,  482.  *  * 

If  a  note  sued  upon  as  lost,  is  admitted  by  the  defendant  to  have  existed,  and  not  pretended  to 
have  been  paid,  presumptive  evidence  of  its  loss  will  suffice.  Lewis  v.  Petavin,  4  Mart.  R.  (N.  S.) 
4.    But  the  plaintiff  will  be  made  to  give  security  for  the  defendant's  indemniiication.    la. 

(1)  Note  104. — Hills  v.  Barrister,  8  Coweu.  31. 

The  indorsement  of  T.  on  the  promissory  note  of  B.,  payable  to  A.,  as  foUows:  "I  hereby 
guarantee  the  ultimate  payment  of  the  within  note,"  is  void  for  want  of  consideration  ;  and  under 
the  plea  of  non-assumpsit  to  a  declaration  founded  upon  that  guaranty,  the  objection  to  the  want 
of  consideration  may  be  taken.    Aldridge  et  al,  v.  Turner,  1  Gill  &  John.  427. 
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Where  it  was  shown  that  the  consideration  for  a  note  was  the  trouhle  the  promisee  might  be 
put  to  in  consequence  of  being  appointed  an  executor  of  the  maker's  will,  held,  that  the  promisee 
djring  before  the  testator,  the  consideration  failed,  and  the  collection  of  the  note  could  not  be  en- 
forced.    Solly  V.  Hinde,  6  Carr.  k  Payne,  316. 

Some  consideration  there  must  be;  for  a  promissory  note  given  without  any  consideration  is 
midwm  poA^lum  anA.  void.  Fowler  v.  Shearer,  1  Mass.  R.  14;  Erwin  v.  Saunders,  1  Cowen,  250; 
The  People  v.  Howell,  4  John.  R.  26 ;  Schoonmaker  v.  Roosa,  17  Id.  116.  There  seems  to  be  no 
difference  between  a  want  and  a  failure  of  consideration ;  for  as  against  the  original  parties  or 
holder,  who  become  such  after  the  note  was  overdue,  or,  indeed,  any  other  holder  who  had 
knowledge  of  the  circumstances  under  which  the  note  was  originally  made,  either  may  be  set  up 
as  a  defence  to  the  note.  Chit,  on  Bills,  79,  n.  1,  and  the  cases  there  cited.  So  a  defence  arising 
from  proof  of  an  illegal  or  fraudulent  consideration  has  been  received  against  an  indorsee,  who 
became  such  after  the  dishonor  of  a  note,  as  well  as  a  want  or  failure  of  consideration,  or  pay- 
ment before  the  negotiation  of  the  note.     Tucker  v.  Smith,  4  Greeul.  415. 

X  pariiaZ  failure  of  consideration  cannot  be  given  in  evidence  under  the  general  issue  without 
special  notice;  it  is  otherwise  in  a  case  of  ioial  and  entire  failv/re  of  consideration.  Lounsbury  v. 
Ball,  12  Wend.  246.  *  *  And  see  16  Maine  R.  177;  17  Id.  267;  19  Id.  102;  21  Id.  418;  and 
Chitty  on  Bills  illth  Am.  ed.)  pp.  602 — 605.  *  *  It  has  even  been  doubted  in  a  late  case  in 
England  whether,  when  a  bill  or  note  on  the  face  of  it  states  an  adequate  consideration,  the  de- 
fendant is  not  estopped  from  showing  a  different  consideration,  in  contradiction  to  his  written  ad- 
mission; as  that  a  note  expressed  to  be  ''for  value  received  by  my  late  husband,"  was  given 
only  as  an  indemnity,  and  that  the  payee  had  not  been  damnified,  though  the  defendant  is  cer- 
tainly, in  all  cases,  allowed  to  prove  that  the  contract  or  consideration  was  illegal,  or  that  the  con- 
sideration siubsequently  failed ;  therefore,  it  was  held,  that  where  a  promissory  note  expressed  the 
consideration  for  which  it  was  given,  evidence  could  not  be  given  of  a  consideration  inconsistent 
with  its  terms.  Chit,  on  Bills,  79,  80  (8th  Am.  ed.);  Ridout  v.  Bristow,  1  Tyrw.  84;  S.  C,  1 
Crompt.  &  Jerv.  231.  The  principle  of  this  decision  seems  to  be  supported  by  decisions  in  New 
York.  Winchell  v.  Latham,  6  Cowen,  690;  Erwin  v.  Saunders,  1  Id.  249;  1  John.  R.  139;  3 
Id.  506 ;  7  Id.  341.  *  *  And  see  Commercial  Bank  of  Lake  Erie  v.  Norton,  1  HiU,  501 ;  and 
Grant  v.  Townsend,  2  Denio,  336.  *  * 

Where  a  promissory  note  was  given  in  consideration  of  the  sale  of  pews,  it  was  held,  that 
although  the  vendor  refused  to  convey,  that  constituted  no  defence  at  law ;  the  plaintiff's  remedy 
was  in  equity  by  compelling  a  specific  performance.  Preligh  v.  Piatt,  5  Cowen,  494.  Sed  vide 
Boutel  et  al.  v.  Cowden,  9  Mass.  R.  254. 

It  may  be  shown  that  an  instrument,  though  it  has  the  form  of  a  promissory  note,  was  nevcj 
given,  or  taken  and  received  as  such ;  that  it  was  put  into  the  hands  of  a  third  person,  to  be  de- 
livered upon  a  contingency,  which  has  not  taken  place;  that  it  was  taken  from  the  possession  of 
the  maker  without  his  consent ;  that  although  it  was  suffered  to  go  into  the  hands  of  the  payeci 
it  was  to  liave  no  validity  until  after  the  happening  of  a  certain  event.  Tlie  consideration  of  a 
note  of  hand  is  open  to  inquiry  as  between  the  original  parties.  It  may  be  shown  that  there  was 
either  no  consideration,  or  that  it  had  failed,  but  in  a  case  where  there  was  no  want  of  consid- 
eration, but  the  note  in  question  was  given  upon  a  discharge  of  the  old  notes,  written  upon  the 
copies,  and  the  condition  was,  that  the  original  notes  should  be  sent  to  the  defendant  witliin  two 
weeks ;  held,  that  this  was  a  condition  subsequent  not  to  be  found  in  the  note,  but  attempted  to 
be  attached  thereto  by  parol  evidence;  and  it  was  not  admissible  to  look  to  any  terms  of  tlie  con- 
tract aliunde  after  it  was  written,  executed  and  delivered.      Goddard  v.  Cutts  et  al.,  2  i'airf.  440. 

"  But  parol  evidence  may  be  given  to  contradict  a  written  simple  contract,  or  to  show  that  the 
whole  of  it  was  not  reduced  to  writing;  but  that  it  was  made  with  certain  conditions  or  liraita. 
tions,  expressly  agreed  upon,  but  not  contained  in  the  written  contract,  where  the  action  is  be- 
tween the  original  parties.  Thus,  it  is  every  day's  practice,  notwithstanding  a  promissory  note 
is  expressed  to  be  for  value  received,  to  admit  the  promisor,  in  an  action  by  the  promisee,  to 
prove  that  tliere  was  no  consideration.  There  are  also  several  cases  in  which  evidence  has  been 
admitted  between  the  parties  to  the  contract,  that  the  same  did  not  contain  the  whole  agreement. 
8  Term.  R.  379;  Peake's  Cas.  40;  Str.  674;  Gilb.  154;  Peake's  Law  of  Ev.,  c.  2,  §  5.  We  are 
therefore  satisfied,  notwithstanding  the  terms  of  the  indorsement,  that  it  was  regular  to  prove  that 


CH.  I.]  Promissory  Notes  and  Bills  of  Exchange.  161 

the  plaiatiff,  the  indorsee,  received  the  bill,  not  as  assignee,  but  as  an  agent  to  collect  it  for  the 
payees."    Barker  v.  Prentiss,  6  Mass.  R.  434,  Parsons,  C.  J. 

So,  when  underwriters  sue  for  the  premium  on  a  note,  which  has  reference  to  the  policy,  the 
insured  has  always  been  let  in  to  prove  any  facts  which  destroy  their  right  to  recover;  such  as 
that  the  risk  never  commenced,  or  that  the  insurance  was  ineffectual  for  want  of  seaworthiness  of 
the  vessel     Russell  v.  De  Grand,  1 5  Mass.  E.  35. 

"Where  the  parts  of  a  bill  or  promissory  note  are  divisible,  making  an  aggregate  sum,  and  as  to 
one  liquidated  and  definite  part  there  was  a  valuable  consideration,  and  as  to  the  other  part  there 
was  no  consideration,  the  bill  or  note,  as  such,  may  be  apportioned,  and  a  holder  may  recover  for 
such  part  as  was  founded  on  a  good  consideration.    Parish  v.  Stone,  14  Pick.  1 98. 

There  is  a  difference  between  a  want  of  consideration  and  a  failure  of  consideration ;  as  where 
the  note  is  not  given  upon  any  one  consideration,  which,  whether  good  or  not,  whether  it  fails  or 
not,  goes  to  the  whole  note  at  tlie  time  it  is  made,  but  for  two  distinct  and  independent  consider- 
ations, each  going  to  a  distinct  portion  of  the  note,  and  one  is  a  consideration  which  the  law  deems 
valid  and  sufficient  to  support  a  contract  and  the  other  not,  there  the  contract  shall  be  apportioned, 
and  the  holder  shall  not  recover  to  the  extent  of  the  valid  consideration,  and  no  further.     Id. 

It  is  a  presumpiion  of  law,  that  every  bill  or  note,  whether  expressed  or  hot  on  the  face  of  it, 
to  have  been  given  for  value  received,  was  given  for  adequate  value,  and  consequently  it  is  not, 
as  in  the  ease  of  other  contracts,  necessary  for  the  plaintiff  in  the  first  instance,  to  allege  or 
prove  a  consideration.  Chit,  on  Bills,  19.  And  although  that  presumption  may,  between  the 
origuial  parties,  or  when  a  holder  has  not  himself  given  any  value,  or  only  a  part,  in  general  be 
rebutted  (per  Abbott,  Ch.  J.,  in  HoUiday  v.  Atkinson,  5  Barn.  &  Ores.  503),  yet  the  onus  probandi 
lies  on  the  defendant,  and  the  holder  is  not  bound  to  prove  that  he  gave  value,  until  the  defend- 
ant has  first  proved  thtit  he  received  none;  upon  establishing  which,  the  holder  must  then  prove 
that  he  received  the  bUl  or  note  before  it  was  due,  and  that  he,  or  some  person  for  whose  use  he 
sues,  gave  value  for  it.  Chit,  on  Bill,  19.  And  it  has  even  been  doubted  whether,  when  a  bill 
or  note  on  the  face  of  it  states  an  adequate  consideration,  the  defendant  is  not  estopped  from 
showing  a  different  consideration,  in  contradiction  to  his  written  admission ;  as  that  a  note  ex- 
pressed to  be  "for  value  received  by  my  late  husband,"  was  given  only  as  an  indemnity,  and 
that  the  payee  had  not  been  damnified,  though  the  defendant  is  certainly,  in  all  cases,  allowed 
to  prove  that  the  contract  or  consideration  was  illegal,  or  that  the  consideration  subsequently 
failed ;  therefore,  in  a  late  case,  it  was  held,  that  where  a  promissory  note  expressed  the  con- 
sideration for  which  it  was  given,  evid'ence  could  not  be  given  of  a  consideration  inconsistent 
with  its  terms.  Ridout  v.  Bristow,  1  Tyrw.  R.  84,  and  other  cases  cited  in  Chit,  on  Bills,  80,  a. 
Bayley,  B.,  observed :  "That  in  case  of  a  note,  as  well  as  any  other  written  instrument,  evidence 
cannot  be  given  of  a  consideration  differing  from  or  inconsistent  with  the  tenor  of  the  written 
instrument"  The  note  was  in  these  words:  "  Twelve  months  after  date,  I  promise  to  pay  Mr. 
John  Ridout  (the  holder)  or  order,  one  hundred  pounds,  value  received  by  my  late  husband.  Love 
Ridout." 

However,  in  general,  want  of  consideration  is  a  defence.  Chit,  on  Bills,  81,  82.  And  also 
it  seems,  where  the  consideration  is  inadequate.  Id. ;  HoUiday  v .  Atkinson,  5  Barn.  &  Ores. 
591  ;  Chit,  on  Bills,  85,  n. 

Where  notice  has  been  given  of  intention  to  dispute  the  consideration  of  a  bill  or  note,  and 
the  plaintiff's  counsel  is  apprised  by  the  cross-examination  that  the  consideration  is  disputed, 
he  must  give  his  evidence  in  support  of  the  bill  in  the  first  instance.  Spooner  v.  Gardiner 
Rj'.  &  Mo.  83. 

*  *  "  He  need  not  account  for  his  possession  of  it  unless  suspicion  be  raised.  Suspicion  must 
be  cast  upon  the  title  of  the  holder,  by  showing  that  the  instrument  had  got  in  circulation  by  force 
or  fraud,  before  the  onus  is  cast  upon  the  holder  of  showing  the  consideration  he  gave  for  it." 
3  Kent's  C.  (6th  ed.)  p.  79,  and  notes.  And  see  Swift  v.  Tysen,  16  Peters  R.  1 ;  Riley  v.  An- 
derson, 2  McLean's  E.  589;  Bank  of  Salina  v.  Babcock,  21  "Wend.  499;  Bank  of  Sandusky 
v.  Scoville,  24  Id.  115;  Mohawk  Bank  v.  Carey,  1  Hill,  512;  Carlisle  v.  "Wishart,  U  Ohio  E. 
162.  *  * 

(Proof  showing  that  the  bill  sued  on  was  illegal  in  its  inception,  casts  upon  the  holder  the 
burden  of  showing  that  he  gave  value  for  it.  BaUey  v.  Bidwell,  13  Mees.  &,  "Wels.  13  ;  Edmunds 
V.  Groves,  2  Id.  G42.     "While  proof  that  the  defendant  accepted  the  bill  for  the  drawer's  accom- 
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fained  by  fraud,  or  under  duress,  or  Lave  bfeen  stolen  or  losfc(l)     To  com- 
pel a  plaintiff,  however,  .to  give  such  proof,  it  is,  in  general,  necessary  that 


modation,  does  not  cast  upon  the  holder,  an  indbrse'e,-  the  btirden  of  provulg  that  he  gare  value 
for  the  bill.  Mills  v.  Barber,  1  Id.  425 ;  and  James  v.  Chalmers;  2  Selden  N.  T.  Rep.  209 ;  Ross 
V.  Bedell,  5  Duer  R.  462.) 

(1)  Duncan  v.  Scott,  1  Camp.  N.  P.  C.  100  f  Rees  r.  Marquis  of  Headford,  2  Camp.  N.  P.  C, 
574;  Solomons  V.  The  Bank  of  England,  13  Bast,  135,  n. 

Note  1 05. — "  Pay  to  N.  100 or  bearer,  100  doUars."    J.  A,     "Tb  the  Cashier."'   Held, 

that  the  plaintiff  was  bound  to  prove  that  he  paid  for  it,  or  that  He  came  otherwise  fairly 
by  it ;  the  mere  possession  of  the  paper  in  such  a  case,  there  being  no  drawee  in  existence, 
cannot  entitle  the  possessor  to  am  action  in  any  form.  Ball  v.  Allen,  15  Mass.  E'.  433.  (But  see 
"Willets  V.  The  Phoenix  Bank,  2  Duer  R.  121.) 

It  may  be  laid  down  as  a  general  rule,  that  if  the  note  or  acceptance  were  taken  undor  such 
circumstances  that  the  indorser  himself  could  not  recover,  the  indorsee  must  prove  that  he 
became  such  for  good  consideration,  though  no  notice  be  given  him  to  produce  such  evidence. 
Per  Littledale,  J.,  in  Heath  v.  Samson,  2  Barn.  &  Adol.  729.  And  in  aU  cases,  where,  from 
defect  of  original  consideilatibn,  the  original  payees  could  not  recover  on  the  note  or  bill;  the 
indorsee  will  be  holden  to  show  a  consideration  given  by  himself  or  a  prior  indorsee ;  and  this 
he  must  do,  though  notice  has  not  been  given  that  such  proof  wUl  be  called  for.     Id. 

Where  negotiable  paper  is  transferred  for  a  valuable  consideration,  and  without  notice  of  any 
fraud,  the  right  of  the  holder  shall  prevail  against  the  true  owner.  Coddington  v.  Bay,  20  John. 
R.  637.  But  that  vafuable  consideration  must  be  for  u  present  consideration  paid;  not  where 
they  were  received  in  security,  or  payment  for  an  antecedent  debt.  Accordingly  it  has  been 
held,  that  the  holder  of  a  negotiable  note,  Who  receives  it  in  payment  of  a  precedent  debt,  takes 
it  subject  to  all  the  equities  existing  between  the  original  parties;  Eosa  v.  Brotherson,  10 
Wend.  85. 

In  New  York,  therefore,  it  seems  settled  by  repeated  decisions,  that  an  antecedent  debt  is 
not  considered  such  a  valuable  consideration  as  will  support  the  claim  of  a  bona  fide  holder  of  a 
negotiable  instrument,  to  the  injury  of  the  right  of  the  original  parties.  These  decisions  seem 
not  entirely  satisfactory,  as  appears  by  a  doubt  expressed  by  Beardsley,  Senator,  in  Briggs  v. 
Rockwell  (11  "VVend.  509);  and  by  Tracy,  Senator,  in  Morton  et  al.  v.  Rogers  et  al.  (14  Wend.  575). 
And  the  doctrine  of  the  New  York  decisions  is  expressly  repudiated  in  a  late  case  in  Connecti- 
cut. Brush  V.  Seribner,  11  Conn.  R.  388.  The  learned  chief  justice,  in  delivering  the  opinion 
of  the  court,  reviewed  aU  the  cases  upon  the  subject ;  and  the  result  to  which  he  arrived,  was, 
that  both  the  EngUsh  and  American  cases  (with  the  exception  of  New  York)  were  in  accord- 
ance with  the  law  in  Connecticut,  viz :  that  it  made  no  difl'erence  in  law,  whether  the  debt  for 
which  the  bill  or  note  is  taken,  is  a  pre-existing  debt,  or  money  then  paid  for  it. 

*  *  Swift  V.  Tysen  (16  Peters'  R.  1)  was  in  the  Supreme  Court  of  the  United  States  on  a 
certificate  of  division  of  the  judges  of  the  Circuit  Court  of  the  southern  district  of  New  York, 
la  the  circuit,  the  defendant  had  offered  to  prove,  that  the  consideration  for  which  the  bill  in 
suit  was  given,  had  failed,  and  that  the  plaiutilf  had  received  the  note  in  payment  of  a  precedent 
debt ;  and  the  question  certified  was,  whether  the  defendant  was  entitled  to  the  same  defence  to 
the  action,  as  if  the  suit  were  between  the  original  parties  to  the  bill  ?  The  Supreme  Court 
answered  the  question  in  the  negative.  The  courts  of  New  York  hold  a  contrary  doctrine.  The 
New  York  cases  are  collected  and  reviewed  in  Stalker  v.  M'Donald  (6  Hill,  93),  and  they  axe 
declared,  by  Chancellor  Walworth,  to  "  fully  establish  the  principle,  that  to  protect  the  holder 
of  a  negotiable  security,  which  has  been  improperly  transferred  to  him  in  fVaud  of  the  prior 
legal  or  equitable  rights  of  others,  it  is  not  sufficient  that  it  has  been  received  by  him  merely  as 
a  security,  or  nommally  in  payment  of  a  pre-existing  debt,  where  he  has  parted  with  nothing 
of  value,  nor  reUnquished  any  security  upon  the  faith  of  the  paper  thus  unproperly  transferred 
to  him,  without  any  fault  on  his  part."  And  the  doctrine  of  Swift  v.  Tysen  Was  denied  to  be 
law  in  New  York.  A  distinction  is  taken  between  a  nominai  payment  and  the  actual  extinguish- 
ment of  a  debt.    What  renders  the  receipt  of  a  negotiable  note  an  extinguishment  or  discharge 
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•of  a  debt  ?  If  a  vendor  of  goods  receive  from  a  vendee  the  note  of  a  third  jierson,  in  respect  Of 
whose  solvency  no  misrepresentation  is  made,  it  -will  be  deemed  to  have  been  accepted  in  iiayment 
and  satisfaction,  tUl  the  contrary  is  proved.  Whitloek  v.  Van  Ness,  11  John.  E.  409  ;  Breed  v. 
tiooli,  15  Id.  241.  In  Arnold  v.  Camp  (12  John.  B.  409;,  it  was  held,  that  whei^e  a  partnershif) 
note  had  been  taken  up,  by  substituting  the  individual  note  of  one  of  the  partners,  the  latter 
note  was  a  payment;  and  that  if  the  payee  were  afterwards  to  get  back  the  partnership  note, 
by  giving  up  the  other,  the  other  parther  might  avail  himself  of  such  payment  as  a  bar.  Iti 
Frisbie  v.  Lamed  (21  "Wend.  R.  450),  it  was  held,  that  the  acceptance  of  the  note  of  a  third 
person,  from  one  of  the  members  of  a  firm,  and  by  him  indorsed,  together  with  the  balance  of 
the  indebtedness  in  cash,  was  prima  facie  an  accord  and  satisfaction  of  the  firm  debt ;  and  that 
a  judgment  confessed  by  onO  partner  had  a  like  effect.  Cole  v.  Sackett  (1  Hill,  511)  disap- 
proved of  the  decision  in  Arnold  v.  Camp,  and  held,  that  the  individual  note  of  a  partner  was 
not  a  bar  to  an  action  a;gainst  the  firm  for  the  demand  which  it  was  givdn  to  pay ;  and  WaydeU 
V.  Luer  (5  Hill  R.  448)  went  stiU  further,  and  held,  that  the  note  of  one  of  several  partners  or 
joint  debtors,  given  for  a  debt  antecedently  due  from  all,  did  not  extinguish  the  liability  of  thb 
others,  though  the  creditor  ixprissly  cigreed  to  receive  ti  in  satisfaction ;  but  the  Court  of  Errors 
.(S.  C,  3  Denio,  410),  reversed  the  judgment  of  the  Supreme  Court  in  the  last  case ;  thus  over- 
ruling Cole  V.  Sackett,  and  re-affirming  Arnold  v.  Camp.  It  seems  that  taking  the  bill  or  note 
•of  a  third  person,  for  an  antecedent  debt,  will  extinguish  the  debt,  if  the  parties  expressly  so 
■iigree  (Hays  v.  Stone,  7  Hill,  128;  SmSil  v.  Smith,  1  Denio,  583)';  but  not  if  it  be  received 
nominally  As  a  payment,  without  such  an  agreement.  Id.;  Artcher  v.  Zeh,  5  Hill,  200;  Bank 
of  St.  Albans  v.  Gilliland,  23  Wend.  311 ;  Dayton  v.  TruU,  Id.  345.  See  Bank  of  Saliua  v.  Bab- 
<;ook,  21  Id.  499 ;  Bank  of  Stodusky  v.  ScoviUe,  24  Id.  115.  And  see  1  Am.  Lead.  Cases,  191, 
et  seq.,  for  a  oolleotioh  of  the  American  Oases  on  the  prihtipal  question ;  also,  the  American 
note  to  Cumlier  v.  Wane,  1  Smitii's  Leading  Cases,  256. 

A  question  of  great  interest,  and  of  much  practical  importance,  arose  in  Swift  v.  Tyson.  The 
bill  in  that  case  was  drawn  and  hOgotiated  in  New  York,  and  it  was  urged,  that  the  rights  of 
the  parties  depended  lipon  the  local  law,  which  was  claimed  to  be  decisive  in  favOr  of  the  de- 
fendant. The  Supreme  Court  denied  that  it  Was  bound  by  the  decisions  of  the  courts  of  New 
York,  on  a  question  of  commercial  la'w,  which  the  court  (citing  an  observatioh  of  Lord  MahSfiSM 
in  Luke  v.  Lyde,  2  Burr.  R.  883,  887)  declared  to  be,  in  a  great  measure,  not  the  law  of  a  single 
Country  only,  but  of  the  cohitilercial  world.  In  a  similar  case,  in  the  Supremb  Court  Of  Cou- 
Atecticut,  on  a  promissory  note  made  and  negotiated  in  New  York  (Bartsch  v.  Almater,  1  Conn- 
R.  409  (2d  ed.l,  and  note  1  to  page  416;,  the  court  enforced  what  it  (erroneously)  supposed  to  be 
&ie  law  of  New  York,  in  opposition  to  the  well  settled  law  of  Connecticut.  The  courts  of  New 
York  have  repeatedly  resisted  attempts  to  bend  general  rules  of  commercial  law  to  local  usage's. 
See  Woodruff  V.  Merchants'  Bank,  25  Wend.  675;  S.  C.  in  error,  6  Hill,  174;  Dyckersv.  Alstyne 
3  Hill,  593 ;  S.  C.  m  error,  7  Hill,  498 ;  and  see  opinion  of  Wright,  Senator,  Id.  504.  In  a  great 
and  greatly  extended  commercial  country,  like  the  United  States;  the  ithportancO  of  uniform 
rules,  for  the  government  of  Commercial  transactions,  cannot  easily  be  overstated.  A  conflict  of 
■decisions,  like  that  between  the  Supreme  Court  Of  the  United  States,  and  the  courts  of  New- 
York,  in  Swift  V.  Tysen,  and  Stalker  v.  M'Donald,  was,  probably,  in  the  contemplation  of  Mr. 
DUer,  when  he  availed  hunself  of  a  recent  solemn  occasion  to  maintain,  with  characteristic  point 
and  power,  the  paramount  authority  of  the  United  States  Supreme  Court,  oil  questioiiiS  of  ptibMc 
law.  "  But  the  practical  value  of  this  doctrine"  (said  that  eminent  lawyer,  who  may  now  as  a 
j'lidge  of  the  Superior  Court  of  New  York,  speak  with  more  decisive  effect  upon  the  question), 
"  will  bO  greatly  diminished,  if  not  wholly  lost,  iif  we  limit  its  amplication  to  the  oases  in  which 
the  decisions  of  the  state  tribunals  are  liable  to  be  reviewed  and  reversed  by  the  Supreme  COtirt 
Of  the  United  States.  In  these  OaSeS  there  is  a  very  sH^ht,  if  any,  haiart  of  discord,  cohfusioh 
or  collision,  since  experience  haS  proved,  that,  whatever  ihay  be  the  reluctance  of  the  state 
courts,  the  ultunate  decision  of  the  Supreme  Court  vfill  be  enforced,  and  must  bo  oljeyed.  But 
there  arfe  several  Classes  Of  cases  in  whioli  the  judgmetlt  of  tfc©  highest  state  tribunal  may  be 
final  in  its  nature,  and  yet- may  have  proceieded  onhllBS  of  law  in  direct  hostility  to  those'  that 
theSupremeCourtof  the  tlnited'St'ates,  in  Smiilat' Oases,  had  established  or  sanctioned;  and  it 
iB  to  these  caaeh  that  the  doctrine  that  impbSeS  it  aS  ^  duty  Upon  the  state  tribunals  to  follow  arid 
obey  the  decisions  of  o^ar'MpeSt  n&6tMi  cOilrf,  ihuat  bb  extended  and  applied,  if  we  vrish  fo 
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avoid  the  discord,  confusion,  and  periloua  uneertainty,  tliat  a  permanent  conflict  in  their  decisions 
must  otherwise  of  necessity  produce.  It  is  to  these  eases  that  the  doctrine  must  be  applied, 
unless  we  are  to  be  placed  in  the  unexampled  and  anomalous  condition, — a  condition  that  seems 
to  be  inconsistent  with  the  very  nature  of  civil  society — of  having  two  opposite  systems  of  law, 
conflicting  rules  of  human  action,  prevailing  at  the  same  time,  in  the  same  community,  applicable 
to  the  same  subjects  and  transactions,  and  binding  upon  the  same  individuals.  Nor  is  the  course 
to  be  observed,  in  order  to  prevent  this  dangerous  conflict,  difficult  to  be  stated.  If  the  questions 
that  the  judges  of  a  state  tribunal  are  called  to  determine,  belong  to  their  own  local  or  munici- 
pal law,  it  is  their  own  judgment  that  it  is  not  merely  their  right,  but  their  duty,  to  follow ;  and 
the  authority  of  their  decisions,  in  such  cases,  is  justly  to  be"  regarded,  and  we  know,  will  be 
regarded,  as  supreme ;  but  if  the  questions  to  be  decided  are  national  in  their  character — if  they 
belong  to  a  law  that  is  not  municipal  and  local,  but  which  pervades  the  Union,  such  as  the  law 
of  nations  and  the  general  rules  of  commercial  law — the  decisions  of  our  highest  national  court, 
I  am  constrained  to  think,  ought  to  be  implicitly  followed,  as  paramount  in  their  authority,  as 
binding  on  the  conscience  of  judges,  although  not  necessarily  controlling  their  actions."  Duer's 
Discourse  on  the  Character  of  Chancellor  Kent,  p  66,  et  seq.  These  weighty  observations  deserve 
to  be  deeply  pondered  by  American  jurists  and  statesmen.  *  * 

In  Bassett  v.  Dodgin  (10  Bing.  40),  Park,  J.,  says:  "In  order  to  cast  it  on  a  plaintiff  to  show 
the  consideration  of  a  bUl,  defendant  must  show,  I  will  not  say  felony  or  fraud  only,  but  he  must 
cast  such  a  shade  over  the  transaction,  as  to  make  it  imperative  on  the  plaintiff  to  clear  it  up  by 
further  proof  And  in  Heath  v.  Sampson  (2  Barn,  n  Adol.  297),  three  of  the  judges  held,  that 
where  a  note  or  acceptance  has  been  given  under  such  circumstances  that  the  original  payee 
cannot  recover  on  it,  the  indorsee  must  prove  that  he  became  so  for  a  valuable  consideration ; 
though  Mr.  Justice  J.  Parke  confines  the  rule  to  cases  where  the  note  or  biU  has  been  obtained 
by  fraud,  felony,  or  duress. 

Where  a  note  has  been  stolen,  the  plaintiff  must  show  that  he  paid  full  value  for  it.  De  La 
Chaumette  v.  The  Bank  of  hngland,  9  Bam.  &  Cressw.  208.  A  negotiable  note  indorsed  in 
blank  by  the  payee,  if  fraudulently  or  felon  iously  taken  from  the  true  owner ;  the  person  into 
Vfhose  hands  it  comes,  must  show  himself  to  be  an  innocent  and  bona  fide  holder  for  value.  The 
Fulton  Bank  v.  The  Phoenix  Bank,  1  Hall,  562.  So,  when  the  note  has  been  obtained  by  fraud, 
the  defendant,  upon  proof  of  the  fraud,  may  require  the  plaintifl  to  shew  that  lie  iecei\  ed  it  in  the 
usual  course  of  business,  before  it  was  dishonored,  and  that  he  paid  value  for  it.  Vallet  v.  Par- 
kei',  6  Wend.  615  ;  Holme  v.  Carpser,  5  Binn.  469  ;  Jackson  v.  Heath,  1  Bail.  R.  355  ;  Patterson 
V.  Hardacre,  4  Taunt.  114. 

If  a  note  has  been  stolen,  and  the  plaintiff  had  notice  of  the  fact  before  he  paid  value,  he  can- 
not recover.     De  La  Chaumette  v.  The  Bank  of  England,  9  Barn.  &  Ores.  208. 

If  a  merchant  intrust  his  clerk  with  blank  indorsements ;  and  a  note  is  afterwards  written  on 
the  face  of  the  paper  by  the  promisor,  without  the  consent  of  the  defendants,  but  it  appeared 
with  the  consent  of  the  clerk,  from  whom  it  was  obtained  by  false  pretences ;  held,  that  it  was 
not  such  a  fraud  as  would  discharge  the  indorser  against  au  innocent  indorsee.  Putnam  et  al  ». 
Sullivan  et  al.,  4  Mass.  R.  45.  Generally,  an  indorsement  obtained  by  fraud  wiU  hold  the  indorser 
according  to  the  terms  of  it.  So,  where  the  payee  obtaiiied  the  note  by  unfair  means,  without 
any  consideration,  it  being  taken  of  defendant  for  a  balance  of  account  due  one  B.,  under  an  ex- 
pectation that  one  J.  would  indorse  it  as  surety  for  the  payment,  he  refusing  so  to  indorse  unless 
it  was  made  payable  at  sixty  days ;  when  another  note  was  obtained  payable  at  sixty  days ;  but 
the  first  note  was  not  given  up ;  it  was  indorsed  to  the  plaintiff  by  the  payee  in  Boston,  where 
the  plaintiff  lived,  on  the  seventh  day  after  It  was  made :  held,  that  the  plaintiff  was  entitled  to 
recover,  although  it  was  on  demand.  Thurston  v.  McKown,  6  Mass.  E.  428.  The  note  was 
payable  on  demand,  and  the  promisee  was  not  obliged  to  demand  payment  immediately.  The 
note  was  not  overdue,  within  the  true  intent  of  the  principle  of  the  law.  Of  two  innocent  par- 
ties in  a  case  like  this,  the  loss  must  fall  on  tlie  maker  of  tlie  note. 

An  indoi'see,  without  notice,  is  not  aB'ected  by  fl-aud  or  other  transactions  between  the  original 
pai^ties.  Baker  v.  Arnold,  3  Caines'  R.  279 ;  M'Neil  el  al.  v.  Baird,  6  Munf  R.  316 ;  Mann  v. 
King,  6  Id,  428;  Clark  v.  Stackhouse,  2  Mart.  R.  319.  The  payee's  qualified  indorsement  can- 
not impair  the  indorsee's  right  acquired  under  his  transfer.  Eussel  v.  Ball  et  al.,  2  John.  R.  50. 
So,  where  the  note  was  given  for  the  purpose  of  placing  the  debt  from  the  maker  to  the  payee, 
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he  should  be  apprised,  before  the  trial,  that  such  proof  will  be  required 
of  him. 

Notice. 

And  the  rule  as  to  the  necessity  and  effect  of  a  previous  notice,  requir- 
ing proof  of  the  consideration,  appears  to  be  this  :  if  the  title  of  the  plain- 
tiff as  holder  is  brought  into  suspicion  by  a  witness  called  on  the  part  of 
the  plaintiff,  it  seems  that  he  ought  to  prove  the  consideration,  whether 
there  has,  or  has  not  been  any  notice  to  that  effect  ;(1)  but,  if  no  suspicion 
arises  on  the  plaintiff's  case,  he  will  not  be  obliged,  even  after  notice,  to 
prove  the  consideration,  until  it  has  been  impeached. (2) 


out  of  the  reach  of  the  creditors  of  the  latter,  who  was  insolvent;  but  as  knowledge  of  the 
fraud  was  not  brought  home  to  the  plaintiff,  held,  that  he  was  entitled  to  recover ;  especially 
as  it  appeared  that  the  plaintiff  was  a  creditor  of  the  payee.  Warren  v.  Lynch,  5  Jolm.  R.  239. 
(The  actual  satisfaction  of  a  precedent  debt  is  giving  value  for  a  note  (Gould  v.  Legee,  5  Duer 
R.  260  ;  White  v.  The  Springfield  Bank,  3  Sand.  222) ;  so  where  a  person  surrenders  and  parts 
with  one  note  for  another,  this  is  giving  value  for  the  latter  so  as  lo  constitute  him  a  holder  for 
value.     Youngs  v.  Lee,  2  Keruan  N".  T.  R.  551,  and  the  oases  cited  there.) 

(1)  Green  v.  Deakin  and  others,  2  Stark.  N.  P.  C.  347  ;  Rees  v.  Marquis  of  Headford,  2  Camp. 
N.  P.  C.  514;  Duncan  v.  Scott,  1  Campb.  N".  P.  C.  100.  In  the  Common  Pleaa,  it  would  seem 
in  all  cases  necessary  to  give  notice.     Patterson  v.  Hardacre,  4  Taunt.  114. 

(2)  In  the  case  of  Delauney  v.  Mitchell  1 1  Stark.  N".  P.  C.  439),  Lord  Ellenborough  is  re- 
ported to  have  held,  that  it  was  not  competent  to  the  plaintiff,  to  whom  such  notice  has  been 
delivered,  to  give  evidence  of  the  consideration,  after  having  closed  his  case,  in  reply  to  the  case 
of  the  defendant.  But  the  rule  stated  in  the  text  is  said  to  have  been  since  declared  by  the 
present  lord  chief  justice  to  be  ihe  most  correct.  See  Chitty  on  Bills,  401  (7th  ed.)  The  present 
practice  in  the  Common  Pleas  is  said  to  agree  with  that  in  the  King's  Bench.  1  Ry.  &  Mo. 
256,  note. 

Note  706. — In  an  action  by  the  indorsee  against  the  acceptor  of  a,  bill  of  exchange,  the  de- 
fendant may  show  that  the  bill  was  originally  given  without  consideration,  though  he  has  given 
no  notice  of  disputing  ihe  consideration.     Mann  v.  Lent,  1  Mood.  &  Malk.  240. 

In  an  action  by  a  holder  against  one  who  had  indorsed  ii,  bill  for  the  accommodation  of  the 
drawer,  the  drawer  proved  that  he  had  applied  to  J.,  step-father  of  the  plaintiff,  to  get  the  bill 
discounted;  that  J.  went  away,  and  returned  with  £32  less  than  the  amount  of  the  bill,  the  dis- 
count being  £1  19«. ;  held,  not  sufficient,  without  proof  that  J.  was  plaintiff's  agent,  to  cast  it 
on  plaintiff  to  prove  the  consideration  he  gave  for  the  bill.  Bassett  v.  Dodgin,  10  Bing.  40.  "In 
order  to  cast  it  on  a  plaintiff  to  show  the  consideration  of  a  bill,  the  defendant  must  show,  I  will 
not  say  felony  or  fraud  only,  but  he  must  cast  such  a  shade  over  the  transaction  as  to  make  it 
imperative  on  the  plaintiff  to  clear  it  up  by  further  proof."     Park,  J.,  in  Id. 

An  acceptor  cannot,  by  mere  notice  to  the  plaintiff,  and  without  throwing  suspicion  on  his 
title,  compel  him  to  prove  value.  Reynolds  v.  Chattle,  2  Camp  596.  The  practice  of  the  two 
courts  in  England  is  different :  in  Bail  Court  it  seems  not  necessary  to  give  notice  ;  but  in  Court 
of  Bankruptcy  the  defendant  mmt  give  such  notice.     2  Stark.  Ev.  155. 

In  Heath  v.  Sampson  (2  Barn.  &  Adol.  291),  it  seems  to  be  considered  necessary  in  all  cases, 
where,  from  defect  of  consideration,  the  original  payee  could  not  recover  on  the  note  or  bill,  that 
the  indorsee  must  prove  a  honafide  consideration  paid  by  liimself  or  a  prior  indorser.  But  later 
cases  repudiate  this  doctrine.  French  v.  Archer,  2  D.  &  Ry.  R.  130 ;  Stein  v.  Yglesias,  Id.  252 ; 
Lowe  V.  Clifton,  5  M.  &  Scott,  95 ;  Branah  v.  Roberts,  1  Bing.  N.  S.  R.  465.  In  an  action  by 
indorsee  against  the  acceptor,  the  defendant  offered  to  prove  that  there  was  no  consideration  for 
his  acceptance,  and  insisted  that  the  burden  of  proof  was  upon  the  plaintiff  of  proving  the  consid- 
eration of  the  indorsement  to  him ;  Patterson  J, ;  "  I  am  of  opinion  that  the  evidence.offered  b.y 
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"Wben  tbe  plaintiff  has  -establislied  a  prima  fade  case,  it  tTien  remains 
for  the  defendant,  if  he  can,  to  impeach  his  title  ;  and  until  he  has  first 
cast  some  suspicion  on  the  title,  by  showing  that  the  note  was  lost, 
or  obtained  by   force  or   fraud,  he   cannot,  merely  by  giving  notice(l) 


the  defendant,  will  not  make  it  necessary  for  the  plaintiff  to  prove  the  consideration  which  h§ 
gave  for  the  bill.  Since  the  decision  in  Heath  v.  Sampson,  the  consideration  of  the  judges  has 
been  a  good  deal  called  to  the  subject ;  and  the  prevalent  opinion  amongst  them  is,  that  the 
courts  have,  of  late,  gone  too  far  in  restricting  the  negotiability  of  bills  and  notes.  If,  indeed, 
the  defendant  can  show  something  of  fraud  in  the  previous  steps,  or  the  transfer  of  the  instru- 
ment, that  throws  upon  the  plaintiff  the  necessity  of  showing  under  what  circumstances  he  be- 
came possessed  of  it."    Whitaker  v.  Edmunds,.  1  Mood.  &  Rob.  R.  366. 

Where,  on  the  settlement  of  an  account,  a  debtor  gave  to  his  creditor  a  promissory  note  pay- 
able to  a  third  person,  for  a  portion  of  the  assumed  balance,  and  two  drafts  for  the  residue,  and 
after  payment  of  the  drafts,  an  action  was  commenced  upon  the  note  by  the  assignees  of  the 
payee,  who  had  been  discharged  as  an  insolvent  debtor,  it  was  held,  that  it  was  competent  to 
the  defendant  to  show  an  error  in  the  statement  of  the  account,  and  that  the  plaintiffs  were 
entitled  to  recover  only  tlie  true  balance  due  at  the  time  of  the  settlement,  deducting  the 
amount  of  drafts  paid  by  the  defendant.  Morton  et  al.  v.  Rogers,  14.  Wend.  675  ;  S.  C^  in  12 
Wend.  484. 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  exchange,  accepted  by  B.  Plea,  that  B., 
being  in  want  of  a  loan  of  money,  applied  to  the  plaintiff  to  advance  it,  which  he  was  unwilling 
to  do,  unless  B.  agreed  to  accept  it  in  two-thirds  money,  and  one-third  wine,  and  unless  the 
plaintiff  had  the  security  of  a  bill  drawn  by  the  defendant  and  accepted  by  B. ;  that  B.  agreed  to- 
the  said  terms,  and  thereupon  the  bill  declared  on  was  drawn  by  the  defendant  and  accepted  by 
B. ;  and  that  the  defendant  never  received  any  consideration  or  value,  nor  did  any  consideration 
move  or  pass  from  either  of  the  said  parties  to  the  defendants  for  his  drawing  the  bill,  except 
as  aforesaid ;  and  that  the  said  wine  has  not  been  dehvered,  and  that  the  said  contract  for  the 
sale  and  dehvery  thereof  was  a  gross  fraud  on  the  defendant.  Held,  bad  on  demurrer.  Con.- 
nop  V.  Holmes,  2  C,  M.  &  R.  119;   1  Tyr.  &  G.  85;  4  D.  P.  R.  451. 

In  an  action  by  an  indorsee,  defendant  may  prove  fraud  in  the  inception  of  the  note,  or  that 
it  was  fraudulently  put  in  circulation ;  then  the  burden  of  proof  will  be  on  the  plaintiff,  to 
show  that  he  came  by  the  note  fairly,  and  without  knowledge  of  the  fraud.  Munroe  v.  Cooper 
et  al.,  5  Pick.  412. 

In  an  action  by  B.,  indorsee,  against  C,  acceptor,  G.  pleads  that  the  acceptance  was  obtained 
from  him  by  the  fraud  of  A.,  the  drawer,  and  the  bill  was  indorsed  to  B.  without  consideration, 
and  with  notice  of  the  fraud,  and  of  the  want  of  consideration  between  A.  and  C. :  serable,  that 
B.  may  rely,  merely  traversing  the  fraud.  Heydon  v.  Thompson,  3  Nev.  &  M.  319 ;  1  Adol.  & 
Ell.  1210.  However,  if  B.  newly  assigns  a  different  bill,  accepted  generally,  and  the  defendant 
pleads  as  before,  omitting  the  statement  of  the  original  want  of  consideration,  a  rephoation  to 
such  plea  merely  traversing  the  fraud  is  suf&oient.     Id. 

There  is  a  distinction  between  negotiable  paper  taken  for  an  advance  of  money,  or  other  value 
paid,  and  paper  taken  for  a  pre-existing  debt.  Coddington  v.  Bay,  20  John.  R.  637.  And  a  note 
or  bill  is  not  considered  as  taken  in  the  usual  course  of  trade,  unless  money  or  property  is  given  in 
exchange,  or  responsibility  is  incurred.  However,  Chief  Justice  Marshall,  in  Coolidgo  v.  Pay- 
son  (2  Wheat.  73),  says:  "But  the  mere  circumstance  that  the  bill  was  taken  for  a  pre-existing 
debt,  has  not  been  thought  sufficient  to  do  away  the  effect  of  a  promise  to  accept."  And  see 
Brush  V.  Scribner,  11  Conn.  R.  388,  cited  in  last  note,  where  it  was  held,  that  there  is  no  dis- 
tinction between  a  note  taken  for  a  pre-existing  debt,  or  other  value  paid.  *  *  And  see  the 
later  cases  cited,  ante,  note  705.  *  * 

(1)  Note  707. — ^The  consideration  of  a  note  of  hand  is  open  to  inquiry  between  the  original 
parties.  It  may  be  shown  that  either  there  was  no  consideration  or  that  it  had  failed.  A  total 
failure  of  title  is  a  total  failure  of  consideration.  Rice  v.  Goddard,  14  Pick.  292 ;  Prisbie  v. 
Hoffnagle,  11  John.  R.  50;  K'Allister  v.  Reab,  4  Wend.  483;  Steinhauer  v.  Whitman,  1  Serg. 
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A  Eawle,  447  ;  Gray  v.  Hankinson,  1  Bay,  32T  ;  Chandler  v.  Marsh,  3  Term.  E.  162;  Tillotson 
V.  Grapes,  4  N.  Hamp.  R.  448.  And  a  party  is  not  compelled  to  seek  his  remedy  on  the  coven- 
ants in  such  case.  A  conveyance  of  a  patent  right  with  a  covenant  as  to  title — the  patent  right 
being  void — was  imdum  pactum,  although  the  plaintiEF  might  have  sold  the  supposed  patent  right. 
Dickinson  v.  Hall,  14  Pick.  220.  The  promisor  also  may  show  that  the  promise  was  gratuitous, 
and  made  without  any  legal  consideration.  Bliss  v.  Uegus,  8  Mass.  R.  46 ;  Hill  v.  Buckminster, 
5  Pick,  393 ;  Parish  v.  Stone,  14  Pick.  19s.  In  this  last  case,  it  was  settled  that  a  promissory 
note,  as  a  donatio  causa  mortis,  is  not  good  S.  P.,  Hollinday  v.  Atkinson,  8  Dowl.  &  Ryl.  163  ; 
S.  C,  5  Barn.  &  Cress.  501 ;  Raymond  v.  Sellick,  10  Conn.  R.  480. 

"Where  the  parts  of  a  bill  are  divisible,  making  an  aggregate  sum,  and  as  to  one  liquidated  and 
definite  part  there  was  a  valuable  consideration,  and  as  to  the  other  part  there  was  no  considera- 
tion ;  the  bUl,  as  such,  may  be  apportioned,  and  a  holder  may  recover  for  such  part  as  was 
founded  on  a  good  consideration.     Parish  v.  Stone,  14  Pick.  1 98. 

Where  the  note  is  not  given  upon  any  one  consideration,  which,  whether  good  or  not,  whether 
it  fail  or  not,  goes  to  the  whole  note  at  the  time  it  is  made,  but  for  two  distinct  and  independent 
considerations,  each  going  to  a  distinct  portion  of  the  note,  and  one  is  a  consideration  which  the 
law  deems  valid  and  sufficient  to  support  a  contract,  and  the  other  not,  there  the  consideration 
shall  be  apportioned,  and  the  holder  shall  recover  to  the  extent  of  the  valid  consideration,  and 
no  further.  Per  Shaw,  Ch.  J.,  in  Id.  The  fact,  what  amount  was  upon  one  consideration,  and 
what  upon  the  other,  like  every  other  questionable  fact,  should  be  settled  by  the  jury  upon  the 
evidence. 

There  ia  a  distinction  in  this  respect  between  failure  of  consideration  and  want  of  considera- 
tion. Lord  Ellenborough,  in  Tye  v.  Gwynne  (2  Campb.  346) :  "  The  latter  may  be  given  in  evi- 
dence to  reduce  the  damages,  the  former  cannot,  but  fiirnishes  a  distinct  and  independent  cause 
■of  action."  It  seems,  therefore,  very  clear,  that  want  of  consideration,  either  total  or  partial, 
may  always  be  shown  by  way  of  defence.  Parish  y.  Stone,  supra.  In  this  case,  the  note  was 
made  to  Stone  by  the  testator,  to  compensate  the  promisee  for  services  rendered,  and  also  as  a 
farther  bounty  from  the  testator's  property.  The  note  was  delivered  by  the  testator.  The  jury 
were  charged  to  inquire  whether  there  was  a  consideration,  and  to  what  amount ;  and  upon  their 
returning  a  verdict  for  one  hundred  and  fifteen  dollars,  the  court  held,  that  it  was  rightly  left  to 
the  jury  to  find  what  part  of  the  note  was  given  in  compensation  for  services,  the  evidence  show- 
ing that  all  beyond  that  was  gratuitous. 

Upon  this  principle  is  also  the  distinction  between  an  action  for  the  price  of  the  goods,  and  an 
action  on  the  security  giveji  for  them.  In  the  former,  the  value  only  can  be  recovered ;  in  the 
latter,  the  party  holding  bills  given  for  the  price  of  goods  supplied,  can  recover  upon  them,  unless 
there  has  been  a  total  failure  of  consideration.  Obbard  et  al.  v.  Betham,  1  Mood.  &  Malk.  483. 
If  the  consideration  fails  partially,  as  by  the  inferiority  of  the  article  furnished,  to  that  ordered, 
the  buyer  must  seek  his  remedy  by  a  cross  action.  See  further,  post,  of  the  text.  Held,  also,  ■ 
that  it  was  no  defence  to  an  action  by  the  payee  against  the  maker  of  a  promissory  note,  that  the 
payee  had  agreed  to  convey  an  estate  to  the  maker  in  consideration  of  a  sum  of  money  then  paid 
or  secured  to  be  paid  to  the  maker,  and  of  a  further  sum  to  be  paid  at  a  future  day ;  and  that  the 
estate  had  not  been  conveyed.  SpiUer  et  al.  v.  Westlake,  2  Barn.  &,  Adol.  150.  Lord  Tenterden 
pbserved :  "  I  see  no  reason  why  ho  sliould  have  executed  a  distinct  instrument,  whereby  he 
promised  to  pay  a  part  of  the  purchase  money  on  a  particular  day,  unless  it  was  intended  that  he 
should  pay  the  money  on  that  day  at  all  events." 

Where  the  note  is  taken  upon  a  condition  which  has  not  been  performed,  the  failure  of  con- 
sideration may  be  shown  in  defence  of  the  action.  Thus,  where  the  master  of  a  slave  verbally 
agreed  that,  if  the  latter  would  deliver  to  him  good  approved  notes  for  a  certain  amount,  he 
would  deliver  to  him  a  deed  of  manumission;  but  having  obtained  the  notes,  he  refused  to 
deliver  the  deed;  held,  that  the  plaintiff  was  not  entitled  to  recover.  Petry  v.  Christy,  19 
John.  R.  53. 

A  total  and  entire  failure  of  consideration,  on  the  ground  of  fraud  or  otherwise,  may  be  given 
in  evidence  under  the  general  issue  without  notice ;  but  a  pairtial  failure  cannot  be  given  in  evi- 
dence without  special  notice.  Lounsbury  v.  Ball,  12  Wend.  246.  A  partial  failure  is  only  in 
mitigation  of  damages ;  it  does  not  go  to  the  foundation  of  the  action.  Spalding  v.  Vandercook 
2  Id.  431 ;  Burton  v.  Stewart,  3  Id.  238 ;   Reab  v.  M'Allister,  8  Id.  109. 
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to  prove  the  consideration,  cast  the  burden    of  proof  upon  the   plain- 
tiff.(l) 


(1)  Note  lOS. — Want  of  conaideration  is  not  a  good  defence  to  an  action  upon  a  promissory- 
note  in  favor  of  a  hona  fide  indorsee.  Goddard  v.  Lyman,  14  Pick.  26S.  It  may  be  shown  tliat 
the  note  was  put  into  tlie  hands  of  a  third  person,  to  be  delivered  upon  a  contingency  wMeh  has 
not  taken  place.  That  it  was  talsen  from  the  possession  of  tlie  maker  without  his  consent.  That 
although  it  was  suffered  to  go  into  the  hands  of  the  payee,  it  was  to  have  no  validity,  until  after 
the  happening  of  a  certain  event.  Per  "Weston,  J.,  in  2  Fairf  R.  442.  Such  a  defence  is  not 
only  admissible,  between  the  original  parties,  but  as  against  an  indorsee  with  notice  of  the  cir- 
cumstances under  which  the  note  was  made.     Boutelle  v.  Wheaton,  13  Pick.  499. 

In  an  action  on  a  bill  of  exchange  by  a  third  indorsee  against  the  acceptor,  the  defendant  can- 
not put  the  plaintiff  to  prove  consideration,  by  giving  prima  fade  evidence  to  show  the  want  of 
it,  merely  as  between  the  drawer  and  his  indorsee,  and  each  subsequent  indorser  and  indorsee; 
but  he  must  also  show  the  want  of  consideration  as  between  irimself  and  the  drawer.  And  for 
this  purpose  it  is  not  enough  to  prove  that  the  drawer,  on  the  day  before  the  maturity  of  the  biU, 
procured' all  the  indorsements  to  be  made  without  consideration,  in  order  that  the  action  might 
be  brought  by  an  indorsee,  on  the  understanding  that  the  money,  when  recovered,  should  be 
divided  between  one  of  the  indorsees  and  the  drawer.  "Whitaker  v.  Edmonds,  1  Ad.  &  El.  63S. 
Denman,  C.  J.,  "  It  does  not  appear  but  that  the  defendant  actually  owed  the  amount  of  the 
hill  to  the  drawer ;  and  if  he  did,  that  which  passed  on  the  transfer  of  the  bill  to  the  interme- 
diate parties,  cannot  be  a  defence." 

The  indorsee  of  a  negotiable  note,  indorsed  after  due,  is  considered  as  receiving  dishonored 
paper,  ani  takes  it  subject  to  all  the  infirmities  and  equities,  and  some  cases  say,  defences  to 
which  it  is  liable  in  the  hands  of  the  payee.  Church,  J.,  in  Eobinson  v.  Lyman  (10  Conn.  R.  30): 
"  Payments  made,  a  failure  or  fraud  in  the  consideration,  or  any  illegality  therein,  or  any  agree- 
ment between  the  parties  affecting  the  note,  before  it  was  transferred  to  the  plaintiff;  these  may 
be  shown  in  defence ;  it  is  otherwise  as  to  any  claim  oimere  set-off,  on  the  part  of  the  defendant. 
Id.  The  indorsee  of  an  overdue  bill  or  note,  is  Sable  to  such  equities  only  as  attach  on  the  bill 
or  note  itself,  and  not  to  claims  arising  out  of  collateral  matters."  Burrough  y.  Moss  et  al.,  10 
Bam.  &  Ores.  558.  The  cases  have  not  gone  the  length  of  establishing,  that  such  a  set-off  not 
arising  out  of  the  bill  or  note  transaction,  can  be  made  available  against  an  indorsee,  even  when 
the  bill  or  note  is  overdue,  at  the  time  of  the  indorsement.  Holland  v.  Makepeace,  S  Mass. 
Rep.  418. 

The  practice  in  New  York  has  been  different.  There,  the  principle  seems  to  be  assumed,  that 
as  between  the  original  parties,  a  set-off  is  a  defence  to  the  note  itself;  and,  therefore,  must  be  per- 
mitted to  be  made  after  the  transfer.  Hendricks  v.  Judah,  1  John.  H.  319;  O'Callighan  v.  Saw- 
yer, 5  John.  R.  118;  Bank  of  Niagara  v.  M'Cracken,  18  Id.  118;  Ford  v.  Stuart,  19  Id.  342. 
On  the  contrary,  the  set-off  admits  the  validity  of  the  note,  recognizes  it  as  a,  subsisting  debt, 
and  asks  only  tliat  the  plaintiff  shall  receive  in  payment  debts  due  from  himself  instead  of  cash. 
Church,  J.,  in  Eobinson  v.  Lyman,  supra;  Stodman  v.  Jiilson  et  al.,  10  Conn.  R.  55.  *  *  Por 
a  collection  of  the  Biiglish  and  American  authorities  on  the  point,  see  1  Am.  Lead.  Cas.  p.  194. 
And  see  Minon  v.  Hoyt,  4  Hill,  193.  *  * 

The  following  cases  estabhsh  the  principle,  that  an  indorsee  who  takes  a  note  under  circum- 
stances which  might  reasonably  create  suspicion,  as  where  it  has  been  negotiated  after  the  time 
of  payment  has  elapsed,  may  in  an  action  against  the  maker,  be  met  with  every  defence  of  which 
the  maker  could  have  availed  himself  in  an  action  by  the  payee,  such  as  fraud,  want  of  consider- 
ation, payment,  release,  set-off,  &o.  Baker  v.  Arnold,  3  Caines'  R.  279 ;  Wiggin  et  al.  v.  Bush, 
12  John.  R.  306;  Battey  v.  Button,  13  Id.  181 ;  Johnson  y.  Bloodgood,  1  J.  Cas.  51;  S.  C,  2 
Caines'  Cas.  (in  error),  303 ;  Sebring  ot  al.  v.  Rathbun,  1  J.  Cas.  33 1  ;  Jones  v.  Caswell,  3  Id. 
29  •  Hendricks  v.  Judah,  1  John.  R.  319 ;  Lansing  v.  Gaines  et  al.,  2  Id.  300 ;  O'Oalhghan  v.  Saw- 
yer, 5  Id.  118  ;  Lansing  v.  Lansing,  8  Id.  454 ;  Anderson  et  al.  v.  Van  Alen,  12  Id.  345 ;  Gold 
V.  Eddy,  1  Mass.  R.  1 ;  Ayer  v.  Hutehins  et  al.,  4  Id.  3T0 ;  Ilemenway  v.  Stone,  1  Id.  58 ; 
Brown  v.  Poster  et  al ,  1  Mart.  R.  34 ;  Garrigues  v.  Vedges,  2  Brown's  R.  262  ;  Ford  v.  Stuart, 
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19  John.  R.  342.  *  *  And  see  McNeil  v.  McDonald,  1  Hill's  S.  Car.  B.  5  ;  Potter  v.  Tyler,  2 
Mete.  58 ;  Howard  v.  Ames,  3  Id.  308  ;  Mackay  v.  Holland,  3  Mete.  69.  *  *  The  holder  of  a 
note  which  was  payable  to  bearer,  who  received  it  with  notice,  that  there  was  not  so  much  due 
as  the  face  of  the  note ;  held,  that  in  an  action  against  the  maker,  he  was  subject  to  an  examina- 
tion of  the  accounts  bctvveen  the  original  parties.  Olmsted  v.  Stewart,  13  John.  R.  238.  The 
plaintiff  did  not  stand  in  the  character  of  an  innocent  holder  of  a  note,  coming  into  his  hands  in 
the  regular  course  of  business,  before  it  fell  due. 

As  between  the  indorsee  and  the  maker,  it  does  not  lie  in  the  mouth  of  the  latter  to  say  that 
the  former  purchased  it  at  a  discount.  Braman  v.  Hess,  13  John.  R.  52.  It  is  different  as  re- 
spects the  immediate  indorser  of  the  plaintiff.  Id.  And  where  suits  are  brought  against  the 
maker  and  indorser  of  a  promissory  note,  and  the  indorser  pays  the  amount,  and  it  is  agreed  be- 
tween the  holder  and  indorser,  that  the  suit  against  the  maker  shall  be  prosecuted  for  the  bene- 
fit of  the  indorser,  the  maker  cannot  avail  himself  of  the  payment  of  the  indorser,  as  a  defence  in 
the  suit  against  him.     Mechanics'  Bank  v.  Hazard,  13  John.  R.  353. 

The  defendant  is  not  bound  to  prove  that  the  plaintiffs  purchased  the  note  with  full  and  cer- 
tain knowledge  of  the  want  or  failure  of  consideration ;  if  the  circumstances  attending  the  trans- 
fer were  such  as  to  put  the  plaintiffs  upon  their  guard,  they  were  bound  to  make  inquiry.  Cone 
V.  Baldwin,  12  Pick.  5  45.  The  purchase  of  the  note  at  their  own  risk,  would  not,  of  itself,  be 
sufficient  to  justify  the  jury  in  finding  that  the  plaintiffs  were  acquainted  with  the  fact  that  the 
note  was  given  without  consideration,  or  that  it  had  been  obtained  by  fraud.  Id.  *  *  See 
Beltzhoover  v.  Blackstock,  3  Watts,  20  ;  Hunt  v.  Sandford,  6  Terger,  387  ;  Smith  v.  Strong,  2 
Hill.  241 ;  Safford  v.  Wyckoff,  4  Id.  442  ;  Andrews  v.  Pond,  13  Peters,  66  ;  Fowler  v.  Brantley, 
14  Id.  318.*  * 

"Where  the  note  was  indorsed  to  the  plaintiff  some  years  after  it  was  payable,  held,  that  the 
defendant  was  entitled  to  the  benefit  of  any  set-off  which,  at  the  time  of  the  indorsement,  existed 
against  the  payee.  Barney  v.  Norton,  2  Fairf  350.  The  court  said,  however,  that  the  set-off 
must  be  filed.  But  the  set-off  may  be  disproved  by  the  plaintiff.  In  Peabody  v.  Peters  (5  Pick. 
1),  it  was  doubted  whether  any  set-off  could  be  filed,  except  between  the  original  parties.  But 
in  Sargent  v.  Southgate  5  Pick.  3121,  it  was  held,  that  an  account  might  be  filed  against  the  in- 
dorsee; and  that  it  must  be  filed,  uiUess  the  defendant  was  able  to  prove  that  the  subject  of  the 
set-off  was  agreed  to  be  applied  in  payment  of  the  note. 

The  maker  of  a  negotiable  note  cannot  set  off  against  a  iona  fide  holder,  a  demand  which  he 
may  have  against  an  intermediate  holder,  not  the  original  payee,  although  the  note  may  have 
been  transferred  after  it  was  due.  Perry  v.  Mays,  2  Bail.  R.  354,  S.  P.;  Nixton  v.  English,  3 
M'Cord,  549. 

Where  a  note  payable  on  demand,  was  negotiated  five  months  after  its  date,  and  there  was 
several  pajnnents  indorsed  upon  it,  the  last  of  which  was  a  few  days  prior  to  the  transfer,  in  aij 
action  by  the  indorsee,  the  maker  was  not  allowed  to  set  up  any  defence,  as  against  the  payee, 
or  to  impeach  the  amount  due  on  the  face  of  the  note,  at  the  time  of  the  transfer,  after  deducting 
the  payments  indorsed.  Saford  v.  Mickles  et  al.,  4  John.  R.  224.  Where  a  note  was  given  in 
England,  payable  on  demand,  and  sued  upon  here  within  a  year  after  this  date,  a  set-off  by  the 
maker  against  the  payee  was  rejected.  Hendrick  v.  Judah,  1  John.  B.  319.  Where  a  note, 
payable  on  demand,  was  negotiated  two  months  and  a  half  after  its  date,  in  a  suit  by  the  holder 
against  the  maker,  he  was  allowed  to  show  payment  to  the  original  payee,  before  the  transfer  to 
the  plaintiff.  And  the  court  say  that  there  is  no  precise  time  at  which  such  a  note  is  to  be  deemed 
as  dishonored ;  that  the  demand  must  be  made  in  reasonable  time,  and  that  it  will  depend  upon 
the  circumstances  of  the  case,  and  th.'  situation  of  the  parties.  Losee  v.  Dunkin,  1  John.  R.  '70. 
In  an  action  by  the  indorsee  against  the  maker  of  a  note,  dated  in  Philadelphia,  payable  on 
demand,  without  defalcation,  it  appeared,  that  the  payee  lived  in  Philadelphia,  and  the  maker 
about  180  miles  from  it;  the  first  notice  the  maker  had  of  the  assignment,  was  fourteen 
months  after  the  date  of  the  note,  previous  to  which  time  he  had  paid  more  than  half  the  note 
to  the  payee;  it  was  held,  that  the  jury  were  at  liberty  to  presume  that  the  indorser  had 
notice  of  the  payments,  and  that  the  maker  might  set  them  off.  It  did  not  appear  in  this  case 
■when  the  note  was  transferred,  and  the  court  relied  on  the  delay  in  demanding  payment  of 
the  maker.     Cromwell  et  al.  v.  Arrott,  1  Serg.  &  Rawle,  180.    *  *  See  Sylvester  v.  Crapo,  15 
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But  the  defendant  will  be  at  libertj''  to  produce  evidence  for  the  purpose 
of  impeaching  the  plaintiff's  title,(l)  without  having  given  him  previous 
notice  of  such  intention  ;(2)  though  he  cannot,  in  that  case,  object  to  the 


Pick.  92 ;  Knowles  v.  Parker,  t  Metcalf,  31 ;  Tucker  t.  Smith,  4  Greenleaf,  415 ;  Wethey  y.  An- 
drews, 3  Hill,  582 ;  and  1  Am.  Lead.  Gas.  193,  et  seq.,  and  the  various  cases  there  cited.  *  * 

Where  suits  are  brought  against  the  maker  and  indorser  of  a  note  and  the  indorse?  pays 
the  amount,  and  it  is  agreed,  between  the  holder  and  indorser,  that  the  suit  against  the  maker 
shall  be  prosecuted  for  the  benefit  of  the  indorser,  the  maker  cannot  avail  himself  of  the  pay- 
ment by  the  indorser,  as  a  defence  in  the  suit  against  Mm.  Mechanics'  Bank  v.  Hazard,  13 
John.  353. 

An  indorsee  of  accommodation  paper  ehaS.  only  recover  the  amount  paid  for  the  note.  Wif- 
fen  V.  Roberts,  1  Esp.  R.  261.  In  general,  however,  it  is  no  defence,  that  the  plaintiff  received 
the  note  at  a  great  discount.  Dabson  v.  "Webber,  9  Pick.  163.  The  defendant  may  show  the 
nature  of  the  transaction,  and  that  there  was  no  consideration  for  the  jndoiaement;  and  then  he 
may  show  a  failure  of  consideration.    Grew  v.  Burditt,  9  Pick.  265. 

Indorsee  sued  his  immediate  indorser,  plea  that  before  commencement  of  the  action,  the  plain- 
tiff had  transferred  the  note  to  another,  who  since  had  been  and  continued  the  owner ;  held, 
upon  demurrer,  that  the  plea  was  a  bar  to  the  action.  "Waggoner  v.  Colvin,  11  Wend.  27.  If 
the  suit  is  brought  in  the  name  of  the  plaintiff  for  the  benefit  of  the  persons  in  interest,  that  fact 
should  be  replied,  and  it  win  be  a  good  answer  to  the  plea. 

Evidence  that  a  note  was  delivered  as  an  escrow,  and  fraudulently  put  in  circulation,  is  admis- 
sible ;  and  the  proof  of  such  facts,  will  put  the  holder  to  prove  value  fairly  paid  for  the  note. 
TaUett  V.  Packer,  6  Wend.  615.     See  Edwards  on  Bills  and  Notes,  316-324,  330-336. 

(1)  Note  109. — Heath  v.  Sausom  &  Evans,  2  Barn.  &  Adol.  291. 

The  practice  now  is,  for  the  plaintiff  to  begin  by  merely  proving  a  prima  facie  case,  and  then 
if  the  defendant  should  succeed  in  showing  that  he  lost  the  bill,  or  received  no  value,  the  plain- 
tiff is  aUowed,  in  answer  to  the  defendant's  evidence,  to  go  into  fuU  proof  of  the  circumstances 
under  which  he  holds  the  biU.  Chitty  on  Bills,  638,  and  note  c.  If  the  defendant  can  make  out 
a  strong  case  of  fraud  or  want  of  consideration  against  the  plaintiff,  su6Soient  to  establish  a  de- 
fence, it  does  not  then  seem  necessary  in  the  Court  of  King's  Bench  to  give  to  plaintiff  any 
notice  to  prove  the  consideration,  though  in  the  Court  of  Bankruptcy,  it  seems  in  all  oases  ne- 
cessary.   Id. 

The  action  on  a  promissory  note  must  be  brought  in  the  name  erf  the  holder,  or  by  his  privity 
or  consent,  or  by  some  person,  acting  for  hiru,  or  in  his  behalf.  The  suit  should  be  authorized  by 
^  party  having  a  legal  interest  in  the  note.  Bradford  v.  Buoknam,  3  Pairf  R.  15.  A  general 
owner  of  the  note  may  sue,  though  the  note  has  been  pledged  at  the  time  of  the  commencement 
of  the  action,  provided  it  is  redeemed,  so  that  the  plaintiff  can  produce  it  at  the  trial.  Pisher  v. 
Bradford,  1  Greenl  28.  For  it  is  sufBoient,  if  consent  be  obtained  subsequent  to  the.suing  of  the 
action.  Marr  v.  Plummer,  3  Greenl.  13  ;  Stone  v.  Butt,  2  Dowl.  P.  C.  335  ;  2  C.  &  M.  416  ; 
Dobbs  V.  Humphrey,  10  Bing.  446.  Prima  fofiie,  the  holder  must  he  taken  to  be  the  owner ;  the 
defendant  must  show  that  he  is  not.  Where  there  is  no  suspicion  as  to  the  original  making  of 
the  bill,  nor  as  to  the  mode  in  which  it  is  obtained  from  the  original  parties,  it  is  not  sufficient 
to  show  merely  a  ^ispidon  of  usury ;  the  usury  itself  must  be  proved.  Bassett  v.  Dodgin,  10  . 
Bing.  40. 

A  suit  may  be  brought  in  the  name  of  a  person  who  has  no  interest  in  it ;  and  the  defendant 
OSmnot  defend  himself  by  showing  that  the  nominal  plaintiff  has  no  interest,  provided  the  suit  is 
for  the  benelit,  aud  Ipy  the  direction  of  the  owner.  Gage  v.  Kendall,  15  Wend.  640;  Waggoner 
7.  Colvin,  11  Id.  27. 

(2)  Note  710. — (Under  the  present  system  of  pleadings  in  this  state  and  in  England,  it  is  not 
necessary  o  give  any  special  notice,  since  the  pleadings  themselves  show  what  the  issue  is,  pre- 
sented for  trial.) 

Defepdant  must,  in  the  first  instauce,  phow  circumstances  of  suspicion  which  require  the  plain- 
tiff to  make  out  a  bona  fide  title.    Conroy  v.  Warren,  3  J.  Cas.-  259.     Such  as  after  the  note  waa 
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want  of  proof  of  consideration.(l)  And  no  notice, is  necessary,  where  ths 
plaintiff  sues  as  a  hona  fide  holder  of  a  note  tainted  with  usury,  in  whicii 
case  the  onus  is  upon  the  plaintiff  to  show  that  he  comes  within  the  de- 
scription in  the  statute.(2)    If  the  plaintiff,  in  the  first  instance,  attempts 


indorsed,  the  maker  delivered  it  to  a  third  person,  to  get  it  discounted  at  the  bank,  who,  on  th§ 
contrary,  put  it  into  the  hands  of  a  broker.  'Woodhull  v.  Hohnes,  10  John.  E.  231.  Where  a 
note  was  indorsed  overdue  in  such  a  year,  and  the  maker  has  assigned  his  property  to  trustees 
for  the  benefit  of  his  creditors,  on  the  16th  of  January,  in  that  year,  it  will  be  presumed  that  the 
purchase  was  after  the  assignment.  Johnson  v.  Bloodgood,  2  Cai.  Ca.  in  Error,  302 ;  S.  C,  1  J. 
Cas.  51 ;  Anderson  v.  Van  Alen,  12  John.  E.  343. 

*  *  But  the  payee  of  the  note,  though  not  a  party  to  the  transaction  in  which  it  is  given,  is 
presumed  to  know  the  circumstances  under  which  it  was  given,  and  takes  it  subject  to  the  mak- 
er's equities.     Nelson  v.  Cowing,  6  Hill,  337.  *  * 

It  seems  that  a  note,  paid  on  or  after  the  day  of  payment,  ceases  to  be  negotiable ;  and  the 
maker  may  avaU  himself  of  such  payment  against  a  subsequent  indorsee.  Hemmenway  v.  Stonet 
1  Mass.  R.  58 ;  Clark  v.  Leach,  10  Id.  51 ;  Minchin  v.  Moore,  11  Id.  90  ;  FUnt  v.  Clark,  12  John. 
R.  374 ;  White  v.  Kibbling,  11  Id.  128.  Payment  before  a  Icma  fide  indorsement  cannot  aflFect 
the  indorsee,  though  one  case  seems  amira.  Webster  v.  Lee,  5  Mass.  B.  334.  But  see  Baker 
v.  Wheaton,  5  Id.  612.  It  is  clear,  that  a  payment  subsequent  to  the  indorsement,  cannot  affect 
the  title  of  the  indorsee.     Nightingale  v.  Withington,  15  Mass.  R.  272. 

(1)  Note  711. — An  indorsement  on  the  back  of  a  promissory  note,  making  its  payment  depend 
on  a  contingency,  does  not  affect  its  negotiability;  its  only  effect  is  to  give  notice  of  the  con- 
sideration to  subsequent  holders.  Tappan  v.  Ely,  15  Wend.  362.  *  *  In  England,  a  condition 
indorsed  upon  a  note,  is  deemed  a  part  of  the  note.  And  see  Barnard  v.  Cushing,  4  Metealf, 
230  ;  Shaw  v.  Methodist  E.  Society,  8  Metealf,  223.  *  *  In  a  suit  on  such  note  by  a  subsequent 
holder,  the  maker  may  avail  himself  of  any  defence  which  he  could  set  up  against  the  payee.  Id. ; 
Sanders  v.  Bacon,  8  John.  R.  485.  *  *  A  guaranty  of  payment,  indorsed  upon  the  back  of  a 
note,  has  been  held  to  be  a  promissory  note,  and  negotiable.  KitcheU  v.  Burns,  24  Wend.  456 ; 
Manrow  v.  Durham,  3  Hill,  584;  Prosser  v.  Luqueer,  in  error.  Id.  420;  Leggett  v.  Raymond,  6 
Hill,  639.  But  a  guaranty  of  the  collection  of  a  note,  is  not  itself  a  note,  and  is  void  by  the 
Statute  of  Frauds,  if  it  do  not  express  a  consideration.  5  HiH,  145.  If  the  guaranty  of  payment 
is  made  cotemporaneously  with  the  note,  a  consideration  will  be  presumed ;  if  .not,  and  it  ia 
attacked  on  that  ground,  a  consideration  must  be  proved.  *  *     (But  see  4  Selden,  201.) 

(2)  Wyatt  V.  Campbell,  2  Ry.  &  Mo.  80. 

Note  712. — ^Where  a  note  is  declared  void  by  statute  when  the  consideration  is  usurious,  it 
will  be  void  in  the  hands  of  an  innocent  indorsee.  Bridge  v.  Hubbard,  15  Mass.  R.  96  ;  Low« 
et  al.  V.  Walker,  Doug.  736 ;  *  *  Rockwell  v.  Charles,  2  HiU,  499 ;  TaUett  v.  Parker,  6  Wendell, 
615.  But  the  payee  will  be  liable  upon  his  indorsement,  to  a  lona  fide  holder,  without  notice 
for  his  indorsement  is  a  new  contract.  M'Knight  v.  Wheeler,  6  Hill,  492.  *  *  At  common  law, 
the  promisor  cannot  give  in  evidence  against  an  innocent  indorsee,  who  came  honestly  by  the 
note,  without  any  reason  to  suspect  that  It  was  not  good,  any  illegality  in  the  consideration,  or 
fraud  in  obtaining  it,  or  a  subsequent  payment.  Ayer  v.  Hutchins  et  al.,  4  Mass.  R.  370 ; 
Churchill  v.  Suter,  4  Id.  161.  Even  a  usurious  transaction  between  subsequent  parties  will  not 
avoid  the  note  (Munn  v.  The  Commission  Co.,  15  John.  R.  44),  if  not  in  the  first  instance  empleyed 
with  a  view  to  a  usurious  transaction.  Jones  v.  Hake,  2  John.  Cas.  60 ;  3  Id.  65,  206 ;  4  Mass. 
R.  1 61 ;  5  Id.  393 ;  6  Munf  433 ;  1  Virg.  R.  42 ;  10  Mass.  R.  121.  Where  executors  executed 
a  note  and  delivered  the  same  to  arbitrators  who  were  to  indorse  their  award  thereon ;  held,  that 
in  action  on  such  note,  the  plaintiff  was  bound  to  show  affirmatively,  that  the  defendants  had 
assets ;  for  a  promise  by  an  executor  to  pay,  is  not  binding,  unless  he  has  assets.  Schoonmaker 
V.  Roosa,  17  John  R.  301.    See,  also.  Ten  Eyok  et  al.  v.  Vanderpool,  8  Id.  120. 

If  a  note  is  negotiated  before  due,  defendant  cannot  show  illegality  of  consideration  against 
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to  prove  the  consideration,  it  seems  that  he  cannot  adduce  farther  evidence 
in  rep]y.(l) 

Having  premised  these  general  observations  respecting  the  requisite 
evidence  in  actions  upon  bills  of  exchange  and  promissory  notes,  it  is  now- 
proposed  to  treit  of  the  evidence  in  actions  by  particular  parties  ;  and  in 
the  first  place  of  the  evidence  where  the  liability  of  the  defendant  arises 
from  liis  direct  undertaking,  as  where  he  is  the  maker  of  a  note,  or  accep- 
tor of  a  bill ;  and  herein. 

Proof  of  making  or  accepting. 

1.  Of  the  evidence  in  actions  against  the  maker  of  a  promissory  note, 
and  acceptor  of  a  bill  of  exchange  by  the  payee. 

The  plaintiff  will  have  to  prove  the  handwriting  of  the  person  whose 
name  appears  as  the  maker  of  the  note  or  acceptor  of  the  bill,  and  that' 
this  person  is  the  defendant.  Some  proof  of  the  identity  of  the  person  is 
clearly  necessary ;  and  it  would  not  be  sufficient  merely  to  prove,  that  a 
person  calling  himself  by  such  a  name  signed  the  instrurnent.(2)  If  the 
signature  is  that  of  an  agent,  his  authority  as  well  as  his  handwriting 
must  be  proved  ;(3)  and  if  the  authority  is  created  by  a-power  of  attorney, 


an  innocent  indorsee,  unless  in  oases  where  the  note  is  declared  void  by  statute.     Tallett  et  aL 
V.  Parker,  6  Wend.  615.     *  *  And  see  Nelson  v.  Cowing,  6  Hill,  337.  *  * 

Where  there  is  a.n  entire  promise,  including  something  void  by  a  statute,  the  plaintiff  cannot 
separate  it,  and  reject  or  waive  the  part  of  the  promise  which  is  within,  and  recover  for  that 
which  is  wiUiout  the  statute.  Chater  v.  Becker,  1  T.  R.  200;  Loomis  v.  Newhall,  15  Pick.  159. 
Thus,  defendant  undertook  to  pay  ten  shillings  in  a  pound  for  the  debt  of  one  Harris,  who  was 
insolvent,  and  also  certain  expenses  which  the  plaintiff  had  sustained  in  procuring  meeting  of 
creditors,  c&c.,.  if  the  plaintiff  would  not  prosecute  the  commission  of  bankruptcy;  to  which  he 
agreed.  The  suit  was  for  the  expenses.  But  the  court  held,  that,  as  the  promise  was  entire, 
and  one  part  of  ii,  viz:  the  engaging  to  pay  ten  shillings  in  a  pound  for  the  debt  of  H.,  being 
void  by  the  Statute  of  Frauds,  the  plaintiff  could  not  recover  for  the  other  part  of  it ;  that  it  was 
an  indivisible  contract,  and  the  plaintiff  could  not  recover  on  any  part  of  it,  as  the  statute  made 
some  part  void. 

(1)  Browne  v.  Murray,  1  Ry.  &  Mo.  254. 

Note  113. —  *  *  It  rests  in  the  sound  discretion  of  the  court,  whether  a  party  shall  be  per- 
mitted to  produce  cumulative  evidence  in  reply;  and  the  exercise  of  such  a  discretion  is  not 
subject  to  review.     Bartheleny  v.  The  People,  2  Hill,  248 ;   Rapelye  v.  Prince,  4  IliU,  119.   *  * 

(2)  Memot  v.  Bates,  Bull  N.  P.  Ill ;  Middleton  v.  Sandford,  4  Camp.  34;  Parkins  v.  Hnwk- 
shaw,  2  Stark.  N.  P.  C.  239.     Actions  on  bond.     And  see  Nelson  v.  Whittal,  1  Barn,  t  Aid.  19. 

(3)  Heys  v.  Hesseltine,  2  Campb.  604;  Hemsley  v.  Loader,  2  Campb.  450  ;  Johnson  v.  Mason, 
1  Bsp.  C.  89. 

Note  7 14. — It  is  a  rule,  that  the  agency  itself  cannot  be  proved  by  the  declarations  of  the 
agent  without  oath,  and  in  the  absence  of  the  party  to  be  affected  by  them.  Clark  v.  Baker,  2 
Whart.  R  340.  Statements  made  by  the  agent,  not  in  the  exorcise  of  his  authority,  or  before 
it  orighiated,  or  after  it  has  ceased,  are  no  more  than  tliose  of  a  stranger,  and  are  not  admissible 
to  affect  the  principal.    Id.;  1  New  York  Dig.  pp.  446,  447. 

(The  appointment  to  act  aa  agent  must  be  shown,  in  order  to  charge  the  principal ;  for  it  ia 
the  authority  so  given  that  enables  the  agent  to  do  the  act,  Pago  v.  Lathrop,  20  Mis.  (5  Ben- 
nett) 589;  May  v.  Kelly,  27  Al^  497.) 
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the  original  power  ought  to  be  produced  as  the  best  evidence  of  his  ap- 
pointment.(l) 

Where  there  are  several  signatures,  they  must  be  all  proved,!  2)  unless 
the  party  are  connected  in  partnership,  in  which  case  an  acceptance  by 
one  of  the  firm,  upon  whom  a  bill  is  drawn,  will  bind  the  rest.  In  that 
case,  therefore,  it  will  be  sufficient  to  prove  the  partnership,  and  that  one 
of  the  firm  accepted.(3) 

Attesting  witnesa 

If  the  signature  is  attested  by  a  subscribing  witness,  that  witness  must 
be  called  to  prove  the  signature ;  or  if  his  attendance  can  be  properly  dis- 
pensed with,  his  handwriting  must  be  proved.('i)     Proof  of  the  handwrit- 


(1)  Johnson  v.  Mason,  1  Esp.  C.  89.  As  to  declarations  made  by  agents,  and  the  proof  of 
their  agency,  see  Vol.  II. 

(2)  Gray  v.  Palmer  and  another,  1  Esp.  Rep.  135  ;  per  Lawrence,  J.,  in  Sheriff  T.  "Wilkes,  1 
East,  52. 

(3)  Mason  v.  Eumsey,  1  Camp.  384;  Lord  Galway  v.  Matthews,  1  Campb.  403;  Ridley  v.  Tay- 
lor, 13  East,  175;  Pinkney  v.  Hall,  1  Salk.  126. 

Note  715. — It  ia  different  in  New  York.  The  separate  creditor  who  has  obtained  the  part- 
nership paper  for  the  private  debt  of  one  of  the  partners,  is  there  required  to  show  the  assent  of 
the  whole  firm  to  be  bound.  Dob  v.-Halsey,  16  John.  R.  34,  38,  39,  and  cases  cited.  The  rule 
prohibiting  partnership  security  from  being  pledged  to  third  persons,  without  the  consent  of  all 
the  partners,  should  be  strictly  enforced.  Bank  of  Rochester  v.  Bowen  et  al.,  7  Wend.  158.  A 
joint  and  subsisting  indebtedness  in  all  the  defendants  must  be  shown.  Id.  Robertson  v.  Smith, 
18  John.  R.  459. 

Where  a  note  or  other  security  is  given  in  the  name  of  the  firm  by  one  partner,  for  his  private 
debt,  or  in  a  transaction  unconnected  with  the  partnership  business,  which  is  the  same  thing 
and  known  to  be  so  by  the  person  taking  it,,  the  other  partners  are  not  bound,  unless  they  have 
consented.  G-ansevoort  v.  WiUiams,  14  Wend.  138,  and  cases  cited.  Prima  facie,  the  execution 
of  the  biU  or  note  in  the  name  of  the  firm  by  one  partner,  binds  the  whole.  The  burden,  there- 
fore, of  proving  a  presumptive  want  of  authority,  and,  of  course,  fraud,  for  that  necessarily  fol- 
lows, lies  upon  the  copartners.     Id. ;  11  John.  E.  544. 

The  fact  of  the  paper  of  the  firm  being  given  out  of  the  partnership  business  by  one  member, 
is  presumptive  evidence  of  want  of  authority  to  bind  the  other  members  of  the  firm;  and  if  the 
person  taking  it  knows  the  fact  at  the  time,  he  is  chargeable  with  notice  of  want  of  authority, 
and  guilty  of  concurring  in  an  attempted  fraud  upon  the  other  partners.  Gansevoort  v.  Williams, 
swgra. 

Where  upon  the  renewal  of  an  acoommodation  note,  the  borrower  presents  to  his  indorser  for 
signature  a  note  to  which  he  has  affixed  the  name  oiaflrm,  of  which  he  has  recently  become  a 
member,  as  makers,  the  indorser  is  chargeable  with  notice  that  the  note  is  given  for  the  individ- 
ual debt  of  the  borrower,  and  in  case  of  the  dishonor  of  the  note,  cannot  enforce  payment  against 
the  other  members  of  the  firm.  Id.  *  *  As  to  the  burden  of  proof,  where  the  firm  name  is  used 
out  of  the  firm  business,  see  3  Kent  (6th  ed.),  42  and  n. ;  Chitty  on  Bills  (11th  Am.  ed.),  47  and 
notes  1,  2  ;  Colyer  on  Partn.  (Perkin's  ed.)  §  496.  And  see  the  numerous  authorities  on  the 
point  collected,  in  1  Am.  Lead.  Cases,  259—304.  *  * 

(4)  Note  716. — See  Vol.  I,  and  notes,  as  to  the  proof  of  deeds,  &c. 

The  rule  has  been  relaxed  as  to  the  proof  of  instruments  not  under  seal,  or  at  least  in  regard 
to  negotiable  paper.  The  confession  of  a  party  that  he  gave  the  note,  is  as  high  proof  as  that  de- 
rived from  a  subscribing  witness.  Henry  v.  Bishop,  2  Wend.  575;  Pox  et  al.  v.  Eeil,  3  John. 
R.  477  ;  13  Id.  75;  Hall  V.  Phelps,  2  Id.  451.  It  seems,  however,  that  great  strictness  and  cer- 
tainty vvill  be  required  in  the  secondary  proof.    Shaver  v.  Bhle,  16  John.  R.  201.    In  Stubby  v. 
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ing  of  the  attesting  witness  establislies  tke  fact  that  some  person  assum- 
ing the  name  and  description  which  the  instrument  purports  to  bear, 
executed  it ;  but  as  it  does  not  establish  the  identity  of  the  person,  some 
further  proof  seems  requisite  for  that  purpose.(l)  The  practice,  however, 
has  been  not  to  require  such  proof.(2) 

Admission. 

An  admission  of  the  signature(3)  dispenses  with  the  proof  of  it,  where 
the  instrument  is  unattested.  Such  an  admission  is  receivable  in  evidence, 
though  made  in  the  course  of  a  treaty  for  settling  the  cause  and  under  the 
faith  of  a  compromise, (4)  as  it  is  a  fact  peculiarly  within  the  defendant's 
knowledge,  and  with  respect  to  which  he  cannot  be  supposed  to  have 
made  an  unfounded  concession  ;  and  the  admission  may  be  proved  by  an 
arbitrator,  before  whom  it  is  made  in  the  course  of  a  reference.(5)     Pay- 


Cliamplin  (4  John.  R.  461),  nothing  more  was  required  than  proof  of  the  handwriting  of  the 
attesting  witness;  In  Heckert  v.  Haine  (6  Binn.  16),  held,  that  if  the  question  be  whether  a  re- 
ceipt to  which  there  is  a  subscribing  witness  was  given,  the  witness  must  be  called. 

A  joint  and  several  promissory  note  was  signed  by  S.  and  afterwards  by  defendant,  as  surety 
for  S.  There  was  a  subscribing  witness  to  S.'s  signature.  Defendant  being  sued  (alone)  on  the 
note,  pleaded  the  Statute  of  LimitEttions;  and  at  the  trial  it  was  proved,  to  take  the  case  out  of 
the  statute,  that  a  person  named  S.  had  made  payments  on  the  note.  Evidence,  but  not  that  of 
the  subscribing  witness,  was  offered  to  show  that  the  name  of  S.  was  the  handwriting  of  the  party 
who  made  tlie  payments.  Held;  that  this  could  not  be  proved  without  calling  on  the  subscrib- 
ing witness,  and  that  without  such  proof  there  was  no  prima  facie  case  in  answer  to  the  plea. 
Wylde  v.  Porter,  1  AdoL  k  El.  1i2. 

If  the  party  has  neglected  nothing  which  afforded  a  reasonable  hope  of  procuring  the  testimony 
of  the  subscribing  witnesses,  who  are  supposed  to  k^ow  the  minutest  particulars  of  the  act  of 
execution,  the  confession  of  the  party  that  he  executed  the  paper,  is  not  deemed  secondary  to 
evidence  of  handwriting.     Conrad  v.  Farrow,  5  Watts'  E.  536. 

Where  an  attesting  witness  could  not  be  found  after  sufficient  inquiry,  held,  that  evidence  of 
his  handwriting  was  admissible,  although  a  letter  not  disclosing  his  retreat,  had  been  received 
from  him  a  few  days  before  the  trial.  Morgan  v.  Morgan,  9  Binn.  350.  It  is  proper  to  observe, 
that  the  action  was  debt  on  a  bond. 

(1)  See  Nelson  v.  Whittal,  1  Barn.  &  Aid.  19. 

(2)  Page  V.  Mann  and  another,  2  Ky.  &  Mo.  19. 

(3)  NorE  in. —  Vide  Mauri  v.  Heffernan,  13  John.  R.  58.  The  defendant,  notwithstanding 
hiS' acknowledgment,  may  introduce  evidence  to  prove  that  the  signature  is  not  genuine.  Hal^ 
et  al.  V.  Huse,  10  Mass.  Rep.  39;  Salem  Bank  v.  Gloucester  Bank,  17  Id.  1. 

The  coht'ession  of  a  party  that  ho  gave  the  note  is  as  high  proof  as  that  derived  from  a  sub- 
scribing witness.     Henry  v.  BisLop,  2  Wend.  576 ;  Hall  v.  Phelps,  2  John.  R.  451. 

(Where  the  instrument  is  not  required  by  law  to  be  attested,  the  attesting  witness  need  not, 
under  a  recent  English  statute,  be  called;  the  execution  may  be  proved  as  though  there  were  no 
subscribing  witness.     17  &  18  Vict.  c.  123,  §  26.) 

(4)  Waldridge  v.  Kennison,  1  Esp.  N.  P.  0.  143;  Bay.  on  Bills,  p.  379  (4th  ed.). 

Note  718. — An  offer  of  a  specific  sum  by  way  of  compromise,  is  admissible  unless  accOm- 
paoied  with  a  caution  that  the  offer  is  ooniideutial ;  it  is  sufBoient  prima  facie  evidence.     Wal- 
lace V.  Small,  1  Mood.  &  Malk.  446.    The  admission  of  a  particular  fact,  must  be  independent  of 
■  an  offer  to  pay.     Gerrish  v.  Sweetser,  4  Pick.  374. 

(5)  Gregory  v,  Howard,  3  Esp.  G.  113.  In  Holt  v.  Squii-e  (1  Ry.  &  Mo.  282),  ah  admission 
waS'  Unintentionally  contained  in  a  notice  to  produce  papers,  describing-  a  bill  as  accepted. 
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ment  of  money  into  court  generally  on  tlie  whole  declaration  is  also  an 
admission  of  tlie  defendant's  signature.!  1)  So,  an  offer  from  tlie  defend- 
ant to  the  plaintiff,  after  a  note  has  become  due,  to  give  another  note  in- 
stead of  it,  is  an  admission  of  the  plaintiff's  title.(2)  And  a  promise  to 
pay,  or  payment  of  part  of  the  money  due  upon  a  bill,  or  asking  time  for 
payment,  will  dispense  with  the  necessity  of  proving  the  signature  to  an 
acceptance.(3) 

An  admission  by  one  of  several  acceptors,  that  he  accepted,  is  evidence 
against  him,  not  against  the  others.(4:)  And  where  one  of  the  makers  of 
a  note  admitted  his  handwriting  by  pleading  a  judgment  recovered,  it  was 
held  that  the  handwriting  of  the  other  makers  ought  nevertheless  to 
be  proved. (5)  Where,  indeed,  the  defendants  are  partners,  an  admission 
by  one  of  them  (though  not  evidence  of  the  partnership  against  the  others 
who  appear  and  defend)  will  be  good  evidence  of  his  accepta,nce  as  against 
the  whole  aggregate  body. (6) 

Date  of  acceptance. 

Where  a  bill  was  payable  a  certain  time  after  sight,  and  the  defendant's 
signature  as  acceptor  was  proved,  but  the  date  of  the  acceptance  over  his 
name  was  in  a  different  handwriting,  and  an  objection  was  taken,  that  it 
did  not  appear  when  the  bill  \^■as  accepted,  or  whether  it  was  due  before 
the  commencement  of  the  action,  Lord  Ellenborough  left  it  to  the  jury  to 
presume,  in  the  absence  of  all  proof  to  the  contrary,  that  the  date  of  the 
acceptance  was  written,  with  the  privity  of  the  defendant,  at  the  time  of 
acceptiog  the  bill.(7) 


(li  See  Vol.  I.  Chap.  7,  Sect.  10. 

(2)  Bosmquet  v.  Anderson,  6  Esp.  N.  P.  C.  43. 

(3)  Hemsley  v.  Loader,  2  Campb.  450;  Jones  v.  Morgan,  2  Gampb.  474;  Taughan  v.  Fuller,  2 
Str.  1 246. 

(4)  See  Gray  v.  Palmer  and  Hodgson,  1  Esp.  C.  135. 

(5)  1  Esp.  135. 

(6)  Hodenpyl  v.  Vingerhood  and  another,  MS.  case ;  Chitty  on  BiUs,  361.  And  with  respect 
to  the  effect  of  admissions  made  by  partners,  see  Vol.  I,  Chap.  7,  Sect.  10.  As  to  tlie  effect  of  an 
admission  by  defendant's  attorney,  see  Tol.  I,  Chap.  V,  Sect.  10 ;  and  as  to  an  admission  by  his 
agent,  Vol.  I,  Chap.  7,  Sect.  10. 

Note  719. — Parker  v.  Merrill  et  al.,  6  Greenl.  41 ;  Reimsdyk  v.  Kane,  1  Gall.  635. 

The  admission  of  one  partner,  made  after  the  partnership  had  ceased,  is  not  evidence  to  charge 
the  other,  in  any  transaction  which  has  occurred  since  their  separation ;  but  the  power  of  part- 
ners with  respect  to  the  rights  created  pending  tlie  partnership,  remains  after  dissolution.  Wood 
et  al.  V.  Braddick,  1  Taunt.  103;  Cady  v.  Shepherd,  11  Pick.  407 ;  Lacy  v.  M'ifoale,  7  Dowl.  & 
Eyl.  7 ;  Walden  v.  Shelburne  et  al.,  1 5  John.  R.  409,  Spencer,  Ch.  J.,  contra. 

(The  dissolution  revokes  the  implied  authority  of  each  member  of  the  firm  to  biud  the  concern. 
National  Bank  v.  Norton,  1  Hill  N.  Y.  E.  572 ;  Mitchell  v.  Ostram,  2  Id.  520.  But  tlie  dissolu- 
tion should  be  made  known  to  customers  by  notice,  and  to  the  public  by  publishing  the  fact.  6 
Barb.  244;  Davis  v.  Allen,  3  Comst.  172.) 

(7)  Glossop  V.  Jacob,  4  Campb.  227.  The  witnesses  in  this  case  stated,  that,  when  a  bill,  pay- 
able at  sight,  is  to  be  accepted,  it  is  usual  for  a  clerk  to  write  upon  it  the  word  "accepted,"  with 
the  date,  and  that  then  the  drawee  subscribes  his  own  name. 
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Collateral  acceptance. 

In  the  case  of  foreign  bills,  it  will  be  sufficient  to  give  evidence  of  a 
parol  acceptance,  or  of  promise,  by  letter,  to  accept  ;{1)  at  least,  if  the  bill 
is  existing  at  the  time,  and  is  made  on  an  executed  consideration,  or  if 
any  person  is  thereby  influenced  to  take  or  retain  the  bill. (2)  Wliere  a 
verbal  promise  to  accept  was  made  by  a  clerk  at  a  banking-house  it  was 
held  necessary  to  give  evidence  of  his  authority. (3) 


(1)  The  law  is  otherwise  as  to  inland  bills  made  smoe  the  1st  of  August,  1821,  by  stat.  1  &  2 
G.  IV,  c.  78,  §  2. 

Note  720. — By  the  Revised  Statutes  (1  R.  S.  768,  §§  6,  7,  8,  9),  an  acceptance  of  a  bill  of  ex- 
change is  void,  unless  it  be  in  writing ;  before  the  operation  of  these  statutes,  a  paa-ol  acceptance 
was  valid  of  a  bill  already  drawn;  it  was  otherwise  in  respect  to  a  bill  to  be  drawn  in  future, 
where  the  parol  agreement  was  made  with  the  drawer  of  the  bill,  even  in  the  hands  of  an  in- 
dorsee, between  whom  and  the  drawer  no  communication  had  passed,  and  who  had  not  taken 
the  bill  upon  the  faith  of  any  such  promise.     Ontario  Bank  v.  Worthington,  12  Wend.  593. 

*  *  Ad  order  not  payable  on  its  face  in  money  and  drawn  on  a  particular  fund,  is  not  a  bill  of 
exchange  within  1  N.  T.  R.  S.  757,  §  6  (2d  ed.),  requiring  a  wnitera  acceptance ;  so  held  in 
respect  of  a  i  order  by  a  landlord  on  his  tenant  to  pay  the  rents  accruing  during  a  specified 
period ;  and  tliis,  though  it  appeared  on  inquiry  aliunde,  that  the  rents  were  payable  in  money. 
Such  an  order,  though  there  be  no  formal  acceptance,  written  or  oral,  operates  an  assignment  of 
the  fund,  and,  after  notice,  the  drawee  must  pay  according  to  the  order,  though  forbidden  to  do 
so  by  the  drawer.  Morton  v.  Naylor,  1  HiU,  583.  See  the  reporter's  note  a,  Id.  p.  585  ;  also 
Quin  V.  Hanford,  Id.  82 ;  2  Bdw.  Ch.  R.  430.  But  where  an  order  is  for  the  payment  of  a 
specified  sum,  absolutely  and  at  all  events,  it  is  a  bill  of  exchange,  and  the  drawer  cannot  be 
charged  upon  an  oral  promise  to  pay,  though  he  have  money  of  the  drawee  in  his  hands,  and 
ought  in  justice  to  have  accepted.  Otherwise,  if  the  order  had  not  amounted  to  a  bill  of  ex- 
qhange.     Luff  v.  Pope,  5  Hill,  Jl3  ;  S.  C,  in  error,  7  Hill,  577.  *  * 

A  bill  accepted  by  an  infant,  may  be  ratified  by  him  on  coming  of  age ;  and  a  letter  purport- 
ing by  its  date  to  have  been  written  after  he  came  of  age,  will,  prima  facie,  be  taken  to  have  been 
written  and  issued  at  the  time  when  it  beai  s  date  ;  and  the  bill  not  being  then  due,  it  will  sup- 
port a  count  on  a  promise  to  pay  according  to  the  tenor  and  effect  of  the  bill.  Hunt  v.  Massey, 
4  Barn.  &  Aid.  902.     It  lies  on  the  defendant  to  show  that  it  was  not  then  written. 

*  *  By  the  French  law  an  aocoptanoe  must  be  in  writing.  Story  on  Bills,  §  242.  By  the 
English  law  an  acceptance  may  be  verbal  on  foreign  bills,  but  on  inland  bills  must  be  in  writing 
on  the  bill.  Id.  And  see  Ohitty  on  Bills  (Uth  Am.  ed.),  p.  289.  A  drawer  of  a  bill  may  charge 
himself  as  acceptor,  by  writing  his  name  over  the  face  of  the  bill.  Spear  v.  Pratt,  2  Hill,  582. 
In  New  York,  if  the  acceptance  is  written  on  a  separate  paper,  it  does  not  bind  the  acceptor, 
unless  the  fact  of  acceptance  is  disclosed  to  the  person  taking  the  bill,  and  he  receive  it  for  a 
valuable  consideration.     Bank  of  Michigan  v.  Ely,  17  Wend.  508. 

(2)  Bayley  on  Bills,  4to  ed.  143,  et  seq. 

Norii  721. — (Jrant  et  al.  v.  Shaw,  16  Mass.  R.  341.  The  drawee,  after  protest  for  non-pay- 
ment, promised  verbally  to  pay  the  indorsees  out  of  the  funds  in  his  hands,  if  they  would  send 
and  get  the  bill ;  it  having  been  returned  to  Philadelphia.  A  promise  to  accept,  even  after  a 
protest  for  non-acceptance,  is  binding ;  and  a  promise  to  accept,  made  after  the  bill  becomes  due 
according  to  its  tenor,  amounts  to  a  promise  to  pay  immediately.     Id. 

(3)  Sayer  v.  Kitchen,  1  Esp.  R.  209. 

NuTB  722. — Neal  v.  Turton,  4  Bing.  149.  If  a  bill  be  accepted  by  a  person  acting  as  agent, 
per  procuration,  for  a  supposed  principal,  the  party  receiving  it  must  ascertain  the  extent  of  the 
supposed  agent's  authority,  and,  if  he  neglect  to  do  so,  he  will  have  no  claim  on  the  supposed 
principal,  if  it  should  turn  out  that  the  assumed  agent  had  no  adequate  authority.  Attwood  v. 
Muuuings,  7  Barn.  &  Cress.  278 ;  East  India  Co.  v.  Tritton,  3  Id.  280.  And  it  is  said,  also,  that 
the  agent  must  accept  the  bill  in  the  name  of  the  principal.     Pontz  v.  Stanton,  10  Wend.  271. 
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An  acceptance,  what  is. 

To  prove  a  written  acceptance  by  the  drawee,  his  name  need  not  ap- 
pear; and  any  words  written  by  him  upon  the  bill,  not  putting  a  direct 
negative  upon  its  request,  as  "  accepted,"  "  presented,"  "  seen,"  the  day 
of  the  month,  or  a  direction  to  a  third  person  to  pay  it,  is  prima  facie  a 
complete  acoeptance.(l)  In  cases  not  within  the  statute  1  &  2  Geo.  IV,  it 
must  depend  on  the  intention  of  the  parties  what  words  shall  amount  to 
an  acceptance  or  promise  to  accept.(2)  Thus,  it  has  been  held,  that  a 
promise  that  a  bill  then  drawn  "  shall  meet  with  due  honor,"  or  "  that 
the  holder  might  rest  satisfied  as  to  payment,"  was  an  acceptance  ;(3)  but 


A  person  accepting  a  bill  by  procuration,  but  without  authority,  is  guilty  of  a  fraud  in  law, 
Polhili  V.  Walter,  2  Barn.  &  Add.  114.  Proof  of  the  attorney's  handwriting  to  a  notice  to  pro- 
duce, in  an  action  on  the  bill,  describing  the  bill  as  accepted  by  the  defendant,  will  be  prima  facie 
evidence  of  acceptance.     Holt  v.  Squire,  1  Ryl.  &  Mood.  282. 

Seejjosi,  note  H2.  It  should  seem,  that,  where  indorsement  only  stated  the  initial  of  the  name 
of  the  principal,  thus:  " Per ^ro.  H.  Piokersgill,  John  Pickersgill,  and  the  declaration  stated 
that  Hannah  PickersgUl  indorsed,  not  only  her  authority,  but  her  Christian  name  must  be 
proved."  Per  Bailey,  in  Jones  v.  Tumour,  4  Car.  &  Payne,  206.  And  although,  in  that  case,  it 
is  supposed  that  Lord  Tonterdeu  thought  at  Nisi  Prius,  "  that  as  the  defendant's  acceptance 
admitted  the  authority  to  draw  by  procuration  in  that  particular  form,  and  that  indorsement  be- 
ing in  the  same  form  and  handwriting,  it  might  be  taken  to  have  been  made  with  the  same 
authority ;"  yet  it  further  appeared  that  other  bills  had  been  previously  drawn,  accepted  and  in- 
dorsed in  like  manner,  and  the  decision  turned  upon  other  particular  circumstances,  and  must  not 
be  considered  as  a  precedent  for  other  cases.  And  where,  in  an  action  by  indorsee  against 
acceptor,  the  witness  proved  that  neither  the  drawing  nor  indorsement  was  in  the  handwriting  of 
the  person  whose  they  purported  to  be,  but  that  the  defendant  had  acknowledged  the  acceptance 
to  be  his ;  and  it  was  contended,  that,  as  the  acceptance  admitted  the  drawing  to  be  correct,  the 
jury  might  find  for  the  plaintiff,  if  they  thought,  upon  inspection  of  the  bill,  that  the  drawing  and 
indorsement  were  of  the  same  handwriting;  yet  it  was  lield,  by  Tindal,  Ch.  J.,  that  it  was  ne- 
cessary that  some  proof  should  be  given  as  to  whose  the  handwriting  was,  and,  for  want  of  it,  the 
plaintiff  was  nonsuited.     Allport  v.  Meek,  4  Oar.  &  Payne,  267  ;  Chit,  on  Bills,  630. 

(1)  Bayley  on  Bills,  141  (4th  ed.) ;   Chitty  on  BiHs  (7th  ed.)  174. 

(2)  Rees  and  another  v.  Warwick,  2  Stark.  N.  P.  C.  411 ;  2  Barn.  &  Aid.  113.  Tfhether  an 
acceptance  is  conditional  or  absolute,  is  a  matter  of  law.    Sproat  v.  Matthews,  1  Term.  Rep.  182. 

(3)  Clark  v.  'Cock,  4  East's  R.  57  ;  Pierson  v.  Dunlop,  Cowp.  571 ;  Wilkinson  v.  Lutwidge,  1 
Str.  649;  Wynne  v.  Raikes,  5  East,  514.  And  see  Pairlie  and  others  v.  Herring  and  others  3 
Bing.  R.  625. 

Note  723. — "Does  a  promise  to  accept  a  bill  amount  to  an  acceptance,  to  a  person  who  has 
taken  it  on  the  credit  of  that  promise,  although  the  promise  was  made  before  the  existence  of 
the  bill  and  although  it  is  drawn  in  favor  of  a  person  who  takes  it  for  a  pre-existing  debt  ?" 
The  chief  justice's  answer  is  thus:  "It  is  of  much  hnp'ortance  to  merchants  that  this  question 
should  be  at  rest.  Upon  a  review  of  the  cases  which  are  reported,  this  court  is  of  opinion  that 
a  letter  written  within  a  reasonable  time,  before  or  after  the  date  of  a  bill  of  exchange,  describing 
it  in  terms  not  to  be  mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  person  who  after- 
wards takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance  binding  the  person  who 
makes  the  promise."  Coolidge  v.  Payson,  2  Wheat.  R.  66,  Marshall,  C.  J.  This  decision  is  con- 
sidered as  settling  the  law  in  this  country.  Ogden  et  al.  v.  Gillingham  et  al.,  1  Bald.  C.  C.  R.  38. 
In  this  case,  the  agent  who  drew  the  bill  held  in  his  possession  a  full  and  unquestioned  power  of 
attorney,  and  had  acted  under  it  for  two  years.  He  was  known  as  the  agent  of  the  principal, 
both  by  the  acceptor  of  the  bill  and  the  person  in  whose  favor  it  was  drawn,  to  whom  it.was  de- 
livered as  so  much  cash  in  payment  of  a  bona  fide  debt  due  to  him  from  the  principal.    The  agent 
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an  answer  in  reply  to  a  letter  of  advice  from  the  drawer  desiring  that  a 
bill  may  be  honored,  that  the  bill  "  shall  have  attention,"  will  not  in  gen- 
eral, amount  to  an  acceptance,(l)  unless,  by  tlie  course  of  dealing  between 
the  parties,  these  words  are  considered  to  have  that  effect.(2)  And,  in 
like  manner,  an  answer  by  the  drawee  when  a  bill  was  called  for,  "  there 
is  your  bill,  it  is  all  right,"  has  been  held  not  to  amount  to  an  accept- 
ance.(3)     But  it  seems  even  that  an  express  refusal  to  accept,  when  con- 


who  drew  the  bill,  and  the  payee,  were  hoth  resident  in  the  city  of  New  Tork,  where  the  bill 
was  drawn,  and  the  defendants,  on  whom  it  was  drawn,  resided  in  Philadelphia,  having  in  iheir 
hands  the  funds  belonging  to  the  principal  on  which  the  draft  was  made.  At  the  time  it  was 
drawn  by  the  agent  and  delivered  to  the  plaintiffs,  neither  of  them  had  any  notice  of  the  bank- 
ruptcy of  the  principal,  which  took  place  in  England  before  the  bill  was  drawn ;  held,  that  the 
bankruptcy  of  the  principal  did  not  revoke  the  power  of  the  agent  to  draw  the  bill,  although 
defendants  gave  in  evidence,  attachments  laid  on  the  property  of  the  principal  in  their  hands. 
Hopkinson,  J.,  said :  "  It  is  the  unquestionable  law  of  this  country,  derived  both  from  the  Su- 
preme Courts  of  the  United  States  and  the  Supreme  Court  of  this  state,  that  the  bankrupt  law 
of  a  foreign  country  is  incapable  of  operating  as  a  legal  transfer  of  propertyin  the  United  States; 
rthat  an  assignment  by  law  has  no  legal  operation  out  of  the  territory  of  the  law  maker;  and,  in 
.the  case  decided  in  Pennsylvania,  an  American  creditor  attaching  in  the  United  States,  the  prop- 
erty of  a  bankrupt  debtor,  who  had  become  bankrupt  in  England  before  the  attachment  was 
issued  and  laid,  was  preferred  to  the  assignees  of  the  commissioners." 

In  Coolidge  v.  Payson  (supra),  the  chief  justice  examined  the  English  decisions,  beginning 
with  Pillans  v.  Van  Mierop  (3  Burr.  166:i);  and  it  was  considered  that  there  was  no  essential  dif- 
ference between  that  case  and  the  one  before  the  Supreme  Court.     Chief  Justice  Thompson,  in 
delivering  the   opinion   of  the  court,  in  Goodrich  v.  Gordon  (15  John.  R.  12),  says;  "It  may 
fairly  be  inferred  from  the  observations  of  the  late  chief  justice,  in  M'Evers  v.  Mason  (10  Jolin. 
214),  that  the  rule,  as  laid  down  in  Pierson  v.  Dunlop  (Cowp.  613),  is  approved  by  this  court. 
It  is  there  said,  every  one  will  agree,  that  an  acceptance  by  a  collateral  paper  may  be  good;  and 
if  that  paper  be  shown  to  a  third  person,  so  as  to  excite  credit,  and  induce  him  to  advance  money 
on  the  bin,  such  third  person  ought  not  to  suffer  by  the  confidence  excited.     Whether  these  ob- 
servations were  intended  to  apply  to  collateral  acceptances  of  a  biU  already  drawn,  or  to  be  after- 
wards drawn,  does  not  appear.     But  I  cannot  see  any  sound  principle  upon  which  the  cases  can 
be  distinguished."  In  Greele  v.  Parker  (5  "Wend.  414 ;  S.  C,  2  Id.  545),  the  doctrine  of  these  cases 
was  recognized ;  and  both  the  Supreme  Court  and  Court  of  Errors  held,  that  though  the  letter  con- 
taining the  promise  to  accept,  was  thus,  "  I  have  no  objections  to  accepting  at  three  and  four 
months  for  $2,500,  on  the  terms  you  propose,''  and  the  bill  drawn  was  for  $2,600,  payable  four 
months  after  date,  which  A.,  on  being  shown  the  letter,  indorsed  for  the  accommodation  of  th^ 
drawer,  yet,  the  indorser  was  entitled  to  recover  on  such  acceptance,  without  showing  that  the 
terms  proposed,  adverted  to  in  the  letter,  or  a  compliance  with  them.    A  promise  to  accept  is  llie 
same  as  an  actual  acceptance,  where  the  promise  is  made  to  the  payee  of  the  bill ;  or  made  to  the 
drawer  of  the  bill,  if  communicated  to  the  payee,  and  by  tlie  circumstances  proved,  he  may  be 
cousidered  as  advancing  his  money  upon,  relying  on  that  promise.    Storer  v.  Logan,  9  Mass. 
Kep.  55. 

*  *  A  promise  to  accept  an  existing  bill,  specifically  described,  is  a  good  acceptance ;  but 
whether  a  promise  to  accept  a  non-existing  bill,  to  be  drawn  at  a  future  day,  is  a  good  accept- 
ance, is  a  point  not  universally  agreed.  2  Gr.  Ev.  §  ICl,  note  2.  In  the  American  eourts  it  is 
held  good;  in  England  it  is  not.  Chitty  on  Bills  (lltli  Am.  ed.)  291 ;  Story  on  Bills,  §  243'; 
Bank  of  Ireland  v.  Archer.  11  M.  &  W.  383.  *  *    (Edwards  on  Bills  and  Notes,  407.) 

(1)  Rees  V.  "Warwick,  2  Barn.  &  Aid.  113. 

(2)  Bayley  on  Bills,  141  (4th  ed.) 
(3j  Powell  V.  Jones,  1  Esp.  C.  17. 
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veyed  in  a  manner  so  as  to  act  as  a  surprise  upon  a  party,  and  to  create 
a  belief  that  a  bill  has  been  accepted,  may  be  deemed  a  valid  accept- 
ance, (1) 

In  cases  to  which  the  statute  of  the  1  &  2  Gr.  IV,  does  not  apply,  tlie 
fact  of  the  drawee  keeping  a  bill  presented  for  acceptance,  may  amount  to 
an  acceptance  ;(2)  and  the  destruction  of  the  instrument  by  the  drawee 
may,  in  some  cases,  be  considered  as  having  that  effect  ;(3)  hut  it  is  doubt- 
ful whether,  in  a  case  where  the  holder  sends  a  bill  by  post  to  the  drawee, 
and  tiiereby  makes  him  his  agant,  any  neglect  by  the  drawee  will  have 
the  effect  of  rendering  him  liable  as  acceptor  of  the  bill.(-i)  By  the  cus- 
tom of  London,  a  banker  will  not  render  himself  responsible  by  retaining 
a  check  drawn  on  him,  provided  he  return  it  at  any  time  before  &ve 
o'clock  in  the  evening  of  the  day  on  which  it  is  drawn. (5) 

An  acceptance  may  be  struck  out,  before  a  bill  left  for  acceptance  is 
called  for,  and,  in  that  case,  the  drawee  is  not  compellable  to  show  in  evi- 
dence the  circumstances  which  occasioned. the  cancelation. (6)  A  person 
may  be  liable  upon  an  acceptance  which  is  forged,  if  his  coiiduct  towards 
the  holder  amounts  to  an  adoption  of  it.(7) 


(1)  Bayley  on  BUls,  142  (4th  ed.) 

(2)  Bayley  on  Bills,  149. 

{3)  Pee  Jenne  v.  Ward,  1  Barn.  &.  Aid.  653. 

(4)  See  Mason  and  others  v.  Barff,  2  Barn.  &  Aid.  26;  Bayley  on  Bills,  151  (4th  ed.) 

(5)  Fernandez  v.  Glynn,  1  Campb.  N.  P.  0.  426,  u.     The  transaction  was  between  bankers 

(6)  Cox  V.  Troy,  6  B.  i  Aid.  474.     And  see  Fernandez  v.  Glynn,  1  Campb.  426,  u. 

(7)  Barber  v.  Gingell,  3  Esp.  C.  60. 

Note  724. — PhiUips  v.  Ford,  9  Pick.  39.  In  paying  a  note  of  hand,  a  counterfeit  bank  bill 
was  passed :  held,  that  the  payee  might  recover  the  amount  against  the  payor  in  an  action  for 
money  had  and  received.  Young  v.  Adams,  6  Mass.  R.  182.  "  The  law  seems  to  be  well  set- 
tled, that  where  a  bill  of  exchange  to  which  the  drawer's  name  is  forged,  has  been  paid  by  the 
drawee,  it  is  too  late  to  question  the  handwriting,  and  the  loss  must  therefore  fall  upon  hira. 
The  effect  of  an  acceptance  of  a  forged  bill  is  not  quite  so  clear.  Some  of  the  authorities  de- 
cide that  the  acceptor  is  bound,  because  his  acceptance  gives  a  credit  to  the  bill,  and  as  it  is  vfery 
common  to  negotiate  bills  after  acceptance,  and  indeed  to  procure  their  acceptance  for  the  pur- 
pose of  negotiating  them,  the  reason  of  this  rule  may  include  the  greatest  number  of  cases 
which  occur.  But  the  modern  oases  certainly  notice  another  reason  for  the  liability  wh  oh 
we  think  has  much  good  sense  in  it ;  namely,  that  the  acceptor  is  presumed  to  know  the  draw- 
er's handwriting,  and  by  his  acceptance  to  take  this  knowledge  upon  himaelC  Shippen,  Ch.  J.,  1 
Binn.  36. 

Where  bank  bills  are  received  in  payment,  and  at  the  time  of  such  payment  the  bank  has 
Stopped  payment,  although  the  failure  is  not  known  at  the  time,  the  loss  falls  upon  the  party 
paying,  and  not  upon  the  party  receiving  the  bills.  Lightbody  v.  Ontario  Bank,  11  Weiid.  9; 
*  '►  S.  C.  in  error,  13  Id.  101  '*  *  The  case  of  Markle  v.  Hatfield  (2  John.  R.  455)  arose  upon 
the  payment  of  a  forged  bank  note,  upon  a  purchase  of  cattle ;  and  it  was  held,  no  payment. 
The  court  cite  Stedman  v.  Gooch  (1  Esp.  3),  in  which  notes  were  taken  for  goods  sold  and  re- 
ceived in  payment,  but  proved  to  be  of  no  value ;  and  held,  thut  a  suit  might  be  sustained  for 
the  original  demand.  However,  cases  of  this  description  depend  upon  the  understanding  of  the 
parties  at  the  time  when  the  note  or  bill  was  delivered.  Whitbeck  v.  Van  Ness,  11  John.  B. 
409.  It  clearly  is  not  payment  when  delivered  upon  an  antecedent  debt;  Lightbody  v.  Ontario 
Bank,  supra. 
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Conditional  acceptance. 

Every  condition  precedent  contained  in  the  acceptance,  or  a  legal  excuse 
for  the  non-performance  of  it  must  be  averred  and  proved.(l)  In  the  case 
of  Rowe  V.  Young,(2)  it  was  decided,  that  where  an  acceptance  made  a 
bill  payable  at  a  particular  place,  it  was  strictly  a  conditional  acceptance. 
To  remedy  the  inconvenience  arising  from  this  decision,  the  statute  1  &  2 
G.  IV,  c.  78,  was  passed,  which  enacts  that  an  acceptance  made  payable  at  a 
banker's  shall  be  deemed  a  general  acceptance,  unless  accompanied  with 
the  words  "  and  not  elsewhere ;"  and  in  the  construction  of  this  statute,  it 
has  been  held  that  it  embraces  every  bill  payable  at  a  banker's  or  other 
place ;  and  that  there  is  no  distinction  between  the  case  where  the  bill  is 


*  *  In  Taylor  V.Todd  (6  Hill,  340),  it  was  held,  that  payment  in  a  counterfeit  bant  bill  was  a  nnl- 
lity,  though  both  parties  supposed  it  to  h».  genuine ;  but  the  creditor  having  retained  it  beyond  a 
reasonable  time  (viz.  from  May  5th  to  July  4th,  1842)  before  offering  to  return  it,  the  debt  was 
discharged.  And  Bronson,  J.  (p.  341)  said,  the  rule  is  the  same  where,  although  the  bill  is  genu- 
ine, the  bank  had  broken  before  the  payment  was  made,  but  the  knowledge  of  that  fact  had  not 
reached  the  place  of  payment.  But  see  Bayard  v.  Bhunk,  1  "Watts  &  Serg.  92 ;  Scruggs  v.  Gass, 
8  Terg.  115  ;  Camidge  v.  Allenby,  6  Barn.  &  (  ress.  373  ;  1  Smith's  Lead.  Cases,  p.  255  to  256, 
in  the  American  note  to  Cumber  v.  Wane.  *  * 

(1)  See  Swan  v.  Cox,  1  Marshall's  E.  176;  Bowes  v.  Howe,  5  Taunt.  30. 

Note  725. — Arde,  note  723;  Washburn  v.  Cordis,  15  Pick.  53;  Grant  et  al.  v.  Shaw,  16 
Mass.  R.  34 1 .  A  holder  who  has  a  right  to  an  absolute  acceptance,  without  which  he  might  have 
treated  the  bill  as  dishonored;  but  having  taken  a  special  and  conditional  acceptance,  he  must 
abide  by  its  terms.     Campbell  v.  Pettingell,  7  Greenl.  126. 

After  a  bill  has  been  passed,  the  drawee  gives  a  conditional  acceptance  in  writing,  to  the 
drawer,  which  is  shown  to  the  holder,  such  holder  cannot  maintain  an  action  upon  the  accept- 
ance, not  having  taken  the  bill  upon  the  faith  of  the  acceptance.  Ontario  Bank  v.  Worthington, 
12  Wend.  593.  *  *  Where  the  plaintiff  discounts  the  bill  before  acceptance,  the  acceptor  may 
dispute  his  liability  for  want  of  a  consideration ;  but  a  consideration  will  be  presumed,  and  it 
lies  upon  the  acceptor  to  negative  every  possible  intendment.  Commercial  Bank  of  Lake  Erie 
V.  Norton,  1  HUl,  501 ;  Chitty  on  Bills  (11th  Am.  ed.)  35,  and  notes;  Id.  80,  and  notes.  *  * 

A.  being  arrested  by  the  indorsee  of  some  foreign  bills  of  exchange  drawn  on  him,  and  which 
he  had  previously  refused  to  accept,  said  that  he  would  have  accepted  them  when  presented, 
but  that  he  had  not  the  funds  from  France ;  and  that  when  he  had  got  the  funds  he  would  have 
paid  them,  but  for  some  expressions  of  the  indorsee,  which  he  thought  reflected  on  his  honor; 
adding  that  he  had  told  the  clerk  of  the  indorsee,  that  when  he  got  the  funds  over  from  France 
the  bills  should  be  paid.  Held,  that  this  amounted  to  an  acceptance  by  the  defendant,  and  the 
funds  having  been  received  by  him,  that  he  was  bound  to  pay  the  bills.  Mendizabel  v.  Machado, 
6  C.  &  P.  218. 

An  indorsement  on  the  back  of  a  note,  has  been  held  to  be  no  part  of  the  note ;  its  only  effect 
is  to  show  the  consideration,  and  operate  as  a  notice  to  any  person  who  might  purchase  the  note, 
Sanders  v.  Bacon,  8  John.  R.  485.  Such  indorsement  making  the  payment  dependent  upon  a 
contingency,  does  not  affect  its  negoUdbiliiy ;  but  its  ell'ect  is  to  enable  the  maker  to  avail  him- 
self of  any  defence  in  an  action  by  an  indorsee,  which  he  might  have  set  up,  had  the  suit  been 
in  the  name  of  the  payee.  Tappan  v.  Ely,  16  Wend.  362.  In  England  it  is  different;  there,  the 
indorsement  on  the  back  is  considered  part  of  the  note  itself — that  the  note  was  conditional,  and, 
therefore,  not  negotiable.  Id.  *  *  See  anie,  note  711.  *  » 
(2)  2  Brod.  &  Bing.  165. 
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rendered  so  payable  by  the  language  of  tbe  drawer,  and  the  case  where  it 
is  rendered  so  payable  by  the  language  of  the  acceptor.(l) 

Presentment. 

When  a  bill  within  the  meaning  of  the  act  of  1  &  2  G.  lY,  is  made  pay- 
able at  a  particular  place,  a  presentment  there  must  be  averred  and 
proved  ;(2)  and  the  like  proof  is  requisite  in  the  case  of  a  promissory  note, 
where  the  place  of  payment  is  mentioned  in  the  body  of  the  instru- 
ment,(3)  and  not  merely  by  way  of  memorandum  in  the  margin  or  at  the 
foot.(4) 


(1)  Selby  V.  Eden,  3  Bing.  611;  Payle  v.  Bird,  6  B.  &  C.  533.  And  see  further  respecting 
conditional  acceptances,  under  the  head  of  Presentment. 

Note  726. — The  cases  cited  in  the  text  have  been  since  overruled  in  the  Exchequer  Chamber. 
Held,  where  a  bill  is  drawn  payable  at  a  particular  place,  and  the  drawee  accepts  it  payable  at 
that  place,  in  an  action  against  the  drawer,  presentment  to  the  acceptor  at  that  place  must  be 
proved.  Gibb  v.  Mather  et  al.,  8  Bing.  214.  The  statute  has  not  in  any  manner  altered  the 
liability  of  drawers  of  bills  of  exchange;  but  is  confined  in  its  operations  to  acceptors  alone. 
It  gives  lie  acceptor  the  power  to  protect  himself  by  the  use  of  restrictive  words  in  his  ac- 
ceptance. 

(2)  See  under  preceding  head,  Conditional  Acceptance. 

(3)  Sanderson  v.  Bowes,  14  East,  500 ;  Dickenson  v.  Bowes,  16  East,  110.  "Wild  v.  Rennards 
(cited  in  note  in  1  Campb.  425)  seems  to  show  that  such  a  presentment  is  unnecessary ;  but,  in 
this  case,  as  it  has  been  since  explained  (see  14  East,  501),  and  the  place  of  payment  appears  to 
have  been  mentioned  in  a  memorandum  at  the  foot,  and  not  iu  the  body  of  the  note. 

(4)  Sanderson  v.  Judge,  2  H.  Black,  510;  CaUaghan  v.  Aylett,  3  Taunt.  398 ;  2  Camp.  N.  P. 
C.  551 ;  Price  v.  Mitchell,  4  Campb.  N.  P.  C.  201 ;  Exon  v.  Russell,  4  Maule  &  Sel.  505. 

Note  727. — Although  a  note  is  made  payable  at  a  place  certain,  it  is  not  necessary  for  the 
plaintiff  to  prove  a  demand  at  such  place.  Payson  v.  "Whitcomb,  15  Pick.  212  ;  Carley  v.  Vance, 
IT  Mass.  R.  389;  Wolcott  v.  Van  Santvoord,  17  John.  R.  248;  Caldwell  v.  Cassidy,  8  Cowen, 
271 ;  U.  States  Bank  v.  Smith,  11  Wheat.  171.  It  is  incumbent  on  the  defendant  to  show,  by 
way  of  defence,  that  he  was  ready  to  pay  at  the  time  and  place  specified  in  the  note.  WUde,  J., 
in  Payson  v.  WTiitcomb,  supra. 

And  where  a  bill,  drawn  on  a  person  at  one  place,  and  requiring  liim  to  pay  in  another  place, 
has  been  protested  for  non-acceptance,  and  accepted  supra  protest,  the  presentment  for  payment 
should  be  made  to  the  drawee  at  his  residence,  and  not  at  the  place  where,  if  accepted,  it  would 
have  been  payable,  and  should,  thereupon,  be  protested  for  non-payment  by  the  original  drawee, 
and  then  to  give  notice  to  the  acceptor  supra  protest,  and  demand  payment  of  him.  Mitchell  v. 
Baring. 

Note  728. — yHspost,  note  759. 

Baldwm  v.  Famsworth,  et  al.,  1  Fairf.  414.  Payment  of  the  note  in  this  case  was  "  to  he 
demanded  at  their  (the  promisor's)  dwelling-houses  in  D."  Payment  was  demanded  of  one,  per- 
sonally, in  his  own  yard ;  and  it  appeared  that  a  demand  was  made  upon  the  other  defendant 
also,  at  the  same  time  and  place ;  that  he  made  no  objection  to  the  place  or  manner  of  the  de- 
mand ;  and  that  he  gave  the  plaintiff  no  notice  that  lie  was  prepared  to  pay  at  his  own  dwelling- 
house  ;  held,  that  the  demand  was  sufficient. 

If  the  note  is  made  payable  at  a  particular  place,  or  at  more  than  one  place,  it  will  be  incum- 
bent on  the  defendants  to  show  that  they  had  the  money  ready  at  such  place,  or  at  one  of  them. 
Id. ;  Ruggles  v.  Patten,  8  Mass.  R.  480 ;  Foster  v.  Shark,  4  John.  R.  183 ;  Wolcott  v.  Van  Sant- 
voord, 17  Id.  248.  Chief  Justice  Spencer  says,  in  result  to  Bowes  v.  Howe  (5  Taunt.  30,  cited 
n  the  text),  "From  8uoh  a  doctrine  I  entirely  dissent,  and  must  think  that  the  time  and  place 
of  payment  are  merely  modal,  forming  no  essential  part  of  the  contract ;  that  it  is  incumbent  on 
the  defendant,  whether  the  payee  was  at  the  place  at  the  time  appointed  or  not,  to  show  in  his 
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But  a  memorandum  as  to  the  place  of  payment,  even  at  tlie  bottom  of 
the  note,  may  have  the  effect  of  a  stipulation,  if  it  appear  to  have  been 
part  of  the  note  when  the  instrument  was  filled  up  by  the  maker ;  as, 
where  the  whole  of  the  note  was  printed,  except' the  names  of  the  parties, 
the  sum,  and  the  date;  and  the  words  at  the  bottom  designating  the  place 
of  payment  also  printed. (1)     Circumstances  which  would  excuse  the  pre- 


defence,  that  he  was  there,  ready  and  wilhng  to  pay,  and  the  payee  did  not  come,  Ac. ;  that 
the  consequence  of  the  absence  of  the  payee  under  such  circumstances,  unless  he  makes  a  sub- 
sequent special  demand,  and  tliere  be  then  a  refusal,  are,  merely,  that  he  must  be  content  with 
receiving  the  sum  originally  payable,  and  if  he  .sue,  without  having  made  a  special  demand,  he 
loses  all  claim  to  damages  and  costs,  and  will  himself  be  subject  to  them." 

In  Berkshire  Bank  v.  Jones  (6  Mass  R.  524),  where  fhe  note  was  made  payable  on  a  day  and 
place  certain ;  and  the  place  was  the  Berkshire  Bank ;  held,  that  as  the  plaintiffs  held  the  note, 
which  was  made  payable  in  their  bank,  and  the  indorsees  being  there  ready  to  receive  payment, 
no  further  demand  on  the  promisor  was  necessary  to  charge  the  indorser.  Parsons,  C.  J, 
says:  "If  the  maker  does  not  come  to  the  bank,  or  direct  the  payment  there,  he  has  broken  his 
promise;  and  no  otlier  notice  to  him  is  necessary.  The  doctrine  is,  that  a  demand  in  fact  or  in 
form,  need  not  be  made  upon  a  note,  which  is  payable  on  a  day  certain,  and  at  a  particular 
place.  The  rule  is,  that  a  demand  must  be  made  on  the  maker  of  the  note,  on  the  day  it  falls  diie. 
The  exception  is,  that  when  the  note  is  payaMe  at  a  particular  place,  such  demand  need  not  be 
made,  if  the  holder  or  any  one  for  him  is  at  the  place,  with  the  note,  so  that  he  may  receive  the 
money,  and  give  up  the  note.  Voodbridge  et  al.  v.  Brigham  et  al.,  13  Mass.  E.  566 ;  Shaw  v. 
Reed,  12  Pick.  132  ;  U.  S.  Bank  v.  Smith,  11  "Wheat.  R.  171;  Eldred  v.  Hawes,  4  Conn.  R.  465. 
In  Carley  v.  Vance  (17  Mass.  R.  389),  the  plaintiff  brought  his  action  on  a  promissory  note,  in 
which  the  defendant  had  promisod  to  pay  him  a  sum  of  money  at  Mr.  E.  S.'s  counting  room,  in 
Cross  street,  Boston ;  and  omitted  to  aver  a  demand  at  the  place  of  payment.  A  plea  of  funds 
in  the  hands  of  E.  L.,  &o.,  was  sustained;  a  demand  was  not  a  condition  precedent;  and  that 
the  defendant,  if  ready  with  his  money,  might  plead  it  as  a  matter  of  defence  with  a  profert  in 
curia-     *  *  See  3  Kent  Com.  97,  and  note.  *  * 

Although  a  note  is  made  payable  at  a  particular  place,  it  has  been  held,-  that  there  is  no  neces- 
sity, as  against  the  maker,  to  present  the  note  at  such  place.  M'Nairy  v.  BeU,  1  Yerg  R.  502 ; 
"Wolcott  V.  Yan  Santvoord,  17  John.  R.  248.  In  this  case  the  action  was  against  the  acceptor. 
B^nk  of  Kentucky  v.  Hickey,  4  Litt.  225. 

In  Ogden  et  al.  v.  Dobbin  et  al.  (2  Hall,  1 18),  it  was  held,  that  a  note,  payable  at  a  particular 
place,  must  be  presented  for  payment  at  that  place,  but  when  the  note  is  in  the  bank  at  which 
it  is  made  payable,  at  the  time  it  falls  due,  in  the  hands  of  the  cashier,  who  is  authorized  to  re- 
ceive ;  no  other  demand  seems  necessary.  The  place  does  not  enter  into  the  essence  of  the  con- 
tract, unless  the  promise  is  to  pay  on  demand  at  that  place,  and  that,  consequently,  where  the 
note  is  made  payable  at  a  particular  place  merely,  no  demand  is  necessary  to  be  averred  (Cald- 
well V.  Cassidy,  B  Cowen,  271,  and  Bowie  v.  Duvall,  1  Gill  A  John.  175l,  that  it  is  matter  of  de- 
fence on  the  part  of  the  defendant,  to  show  that  he  ^as  in  attendance  to  pay. 

In  the  case  of  the  United  States  Bank  v.  Smith  (11  Wlieat.  171),  it  is  strongly  doubted  by  the 
court,  whether  an  averment  and  proof  of  a  presentment  at  the  place  were  necessary,  in  a  suit 
against  the  maker  of  the  note,  though  it  is  decided  that  they  are,  as  against  the  indorser.  Bar- 
rett V.  "Wills,  4  Leigh's  R.  114. 

*  *  And  see  "Wallace  v.  M'Connell,  13  Peters,  136  ;  Story  op  Bills,  §  239  ;  3  Kent  Comm.  97, 
and  note;  Thompson  v.  Cook,  2  M'Lean's  R.  125.  But  in  Louisiana,  the  Knglish  rule  has  been 
adopted,  after  full  discussion.  Mellon  v.  Croghan,  16  Martin,  423  ;  12  Louis.  455  ;  10  Robinson, 
633.  And  the  English  rule  was  followed  in  Delaware,  in  Bauk  of  "Washington  v.  Cooper,  1 
Harrington  R.  10.  *  * 

(1)  Tregothick  v.  Edwin,  1  Stark.  N.  P.  C.  468. 
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sentment,  cannot  be  giyeu  iu  evidenoe  under  the  general  allegation  of 
preseritment.(l) 

When  necessary. 

In  an  aclioii  bj  the  payee  againat  the  miker  of  a  promissory  note,  or 
the  acceptor  of  a  bill  of  exchange,  it  will  not  be  necessary  to  prove  a 
demand  of  payment  on  the  part  of  the  plaintiif,  the  action  itself  bein'j  a 
sufficient  demand  (2)  If  the  acceptance  is  general,  or  a  bill  is  accepted  at 
a  particular  place,  but  not  according  to  the  act  of  1  &  2  G.  IV,  a  present- 
ment there  need  not  be  proved,  notwithstanding  it  may  be  alleged  in  the 
declaration. (3) 

What  sufficient. 

If  a  note  is  made  payable  at  a  particular  town,  and  the  maker  has  no 
residence  there,  it  will  be  sufficient  for  the  plaintiff,  in  support  of  the  alle- 
gation of  a  due  presentment  in  the  declaration,  to  prove  a  presentment  at 
the  banking-houses  in  the  town. (4)  If  a  note  is  made  payable  at  two  dif- 
ferent places,  the  holder  may  present  it  at  eitli3r  pi  ice. (5)  Where  by  the 
terms  of  a  note,  or  of  the  acceptance  of  a  bill,  payment  is  to  be  made  at 
a  banker's,  notice  of  dishonor  there  need  not  be  given.(6) 

(The  common  or  money  counts  formerly  inserted  in  the  declaration, 
in  actions  of  assumpsit,  are  not  now  in  use ;  having  been  superseded  in 
England,  and  very  generally  in  this  country,  by  a  simpler  and  more 
direct  form  of  pleading.  The  decisions,  however,  under  the  old  forms  of 
action  may  be  advantageously  consulted  as  a  means  of  d-jtermining  or 
defining  the  nature  of  bills  of  exchange  and  promissory  notes.) 

The  common  counts  are  inserted  in  the  declaration  for  the  purpose  of 
obviating  some  possible  defect  in  the  special  count,  or  to  prevent  a  fatal 
variance  between  the  description  of  the  instrument  in  the  special  count, 
and  the  real  contents  of  the  instrument.  Thus,  if  a  bill  or  note  is  pro- 
duced, but  cannot  be  admitted  in  evidenoe  on  account  of  a  defect  in  the 
stamp,  the  plaintiff  may  proceed  on  the  common  counts,  and  prove  the 


(1)  Leeaon  v.  Pigol^  Bayley  on  Bills,  324. 

(2)  Rumball  v.  Ball,  10  Mod.  38 ;  Prampton  v.  Cqulson,  1  Wils.  33.  ■  See  Mackintosh  v.  Eay- 
don,  1  Ry.  &  Mo.  363,  by  Lord  Tenterden,  C.  J. 

(3)  Rhodes  v.  Gent,  5  B.  &  Aid.  244 ;  Freeman  v.  Kennell,  Chitty  on  Bills,  402  (7th  ed.) 

(4)  Hardy  v.  Woodroofe,  2  Stark.  N.  P.  0.  819;  Bayley  on  Bills,  324. 

Note  729. — Where  the  biU  when  due  was  taken  to  the  house  where  it  was  made  payable, 
which  was  found  closed,  and  the  acceptor  no  longer  residing  there ;  held,  that  the  bill  was  dis- 
honored. Hine  v.  Alleby,  1  Nev.  &  Man.  433 ;  Putnam  y.  Sullivan,  4  Mass.  R.  45  ;  Widgery 
V.  Monroe,  6  Id.  449 :  Stewart  v.  Eden,  2  Caiiies'  R.  121 ;  Ogden  v.  Oowley,  2  John.  R.  270  ; 
Williams  v.  Bank  of  U.  S.,  2  t'eters'  B.  100.  *  *  See  post,  note  757,  as  to  proof  of  presentment 
and  demand.  *  *     (See  also  3  Denio  R.  145 ;  2  Hill,  635  ;  2  Sand.  166 ;  5  Denio,  329.) 

(5)  Beeching  v.  Gower,  Holt's  N.  P.  0.  313. 

(6j  Peajce  v.  Pembertley  et  al.,  3  Campb.  261 ;  Treacher  t.  Hunter,  4  B.  &  Aid,  413. 
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consideration  for  wliicli  it  was  given  ;(1)  and,  it  has  been  beld  that  he 
■will  be  allowed  to  go  into  evidence  of  the  consideration,  where  the  bill 
or  note  has  been  destroyed  or  lost,  provided  it  was  not  indorsed,  or  in 
such  a  state  as  to  be  used  against  the  maker  or  acceptor.(2)  Where 
the  payee  and  drawer  of  a  bill  are  the  same  person,  a  bill  of  exchange 
will  be  evidence,  in  an  action  brought   by  hina  against  the  acceptor,  un- 


(1)  'Wilson  V.  Kennedy,  1  Bsp.  C.  245 ;  Farr  v.  Price,  1  East,  55 ;  Brown  v.  Watts;  1  Taunt. 
353  ;  Alves  V.  Hodson,  t  Term  R.  241 :  Tytv.  Jones,  1  East,  58,  n.  a.  The  consideration  should 
be  noticed  in  the  particulars,  and  in  the  opening  of  the  plaintiff's  counsel  "Wade  v.  Beasley,  4 
Esp.  C.  1 ;  Paterson  v.  Zachariah,  1  Stark.  C.  72. 

Note  730. — Such  an  instrument  cannot  be  read  in  evidence  as  a  security ;  the  bill  or  note 
not  being  on  a  proper  stamp,  cannot  be  looked  at  by  the  jury  for  the  purpose  of  ascertaining  the 
money  due.  Jardine  t.  Payne,  1  Barn,  k  Adol.  664.  It  is  not  evidence  of  the  contract,  or  any 
part  of  it,  in  respect  of  which  the  plaintiff  sues. 

Though  a  note,  discounted  as  security  for  money  lent  by  the  members  of  an  association,  coa- 
trary  to  the  restraining  act,  be  void,  yet  the  contract  of  loan  remains  good  ;  on  which  an  action 
lies  by  the  lender  to  recover  it  of  the  borrower.  Utica  Insurance  Co.  v.  Kip,  8  Cowen,  20;  Utiea 
Insurance  Co.  v.  Scott,  19  John.  R.  1 ;  S.  C,  8  Cowen,  709.  "  The  lending  money  is  not  declared 
to  be  void,  and,  therefore,  wherever  money  has  been  lent,  it  may  be  recovered,  although  the  secu- 
rity itself  be  void.  Id.  It  seems,  that  the  plaintiff  may  elect  to  give  the  note  in  evidence,  either 
on  the  special  or  the  common  count.     Burdick  v.  Green,  18  John.  R.  14. 

The  plaintiff  held  certain  cash  notes  against  defendant,  either  as  payee  or  indorsee,  and  having 
advanced  other  money,  adding  a  sum  for  usurious  interest,  and  received  a,  note  for  the  whole ; 
and  then  indorsed  the  note  "  without  recourse"  to  B.,  who  sued  it,  but  defendant  avoided  th« 
note  for  usury ;  held,  that  the  plaintiff,  notwithstanding  might  recover  the  amount  of  the  original 
notes,  thus  included  in  the  usurious  note ;  the  usurious  note  not  operating  as  a  payment  of  the 
pre-existing  debt.  RamsdeU  v.  Soule,  12  Pick.  126.  In  such  case,  the  indorsement  transferred 
no  legal  interest  in  the  notes ;  and  consequently  the  promisee  was  entitled  to  maintain  an  action 
in  his  own  name,  as  the  legal  holder  of  the  original  notes ;  and  to  recover  upon  the  count  for 
money  had  and  received,  the  court  saying  it  made  no  difference  whether  the  notes  were  held  by 
the  plaintiff  as  a  promisee  or  indorsee ;  the  indorsement  established  a  sufficient  privity  of  con- 
tract between  indorsee  and  maker,  and  constituted  sufficient  legal  proof  of  money  held  by  the 
maker  to  the  use  of  the  holder.  Id.  The  case  of  Mosher  v.  Allen  (16  Mass.  R.  451),  is  distin- 
guishable. There  the  legal  interest  passed  by  the  indorsement,  and  the  promisor  expressly  re- 
pudiated the  action  brought  in  his  name  by  the  indorsee.  In  an  action  by  the  indorsee,  the  note 
itself  is  evidence  under  the  money  counts.  Wilde  v.  Fisher,  4  Pick.  421 ;  Pierce  v.  Crafts,  12 
John.  R.  90. 

A  note  payable  to  A.  or  B.,  cannot  be  declared  on  as  a  promissory  note  within  the  statute. 
If,  however,  it  purports  on  its  face  to  be  for  value  received,  the  setting  forth  the  note  according 
to  its  terms,  is  a  sufficient  statement  of  consideration  to  entitle  the  plaintiff  to  recover  as  on  a 
contract.  Such  note  may  be  given  in  evidence  under  the  money  counts.  Walrad  et  al.  v.  Petrie 
et  al.,  4  Wend.  575.  In  Jerome  v.  Whitney  (7  John.  R.  321),  the  declaration  set  out  a  note  pay- 
able in  neat  cattle,  and  purported  on  its  face  to  be  made  for  value  recei\'cd.  The  plaintiff  averred 
a  particular  consideration,  but  on  the  trial  did  not  prove  it,  and  was  nonsuited.  "Had  the  plain- 
tiff declared  on  the  note,  stating  it  to  have  been  for  value  received,  and  hud  not  set  forth  a  special 
and  particular  consideration,  the  production  and  proof  of  the  note  would  have  been  sufficient  to 
put  the  defendant  upon  his  defence ;  but  having  specified  in  what  the  value  consisted,  he  was 
bound  to  prove  the  averment  as  laid."  Per  Cur.  Id.  The  court,  however,  allowed  the  plaintiff 
to  strike  out  the  particular  averment. 

(2)  Rolt  V.  Watson,  4  Bing.  R.  237  ;  Champion  v.  Terry,  3  Brod.  &  Bing.  295  ;  Dangerfield  v. 
WUby,  4  Bsp,  C.  159 ;  Hadwin  v.  Mendisabil,  2  Carr.  &  P.  20.     VUe  ante,  p.  157. 
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der  the  count  for  money  had  and  received,(l)  or  under  the  count  upon 
an  account  stated.(2)  But  the  presumption  of  evidence  which  the  writ- 
ing affords,  has  no  apphcation  to  the  assumpsit  for  money  paid  by  the 
payee  or  holder  of  a  bill  to  the  use  of  the  acceptor.(3) 


(11  Thompson  v.  Morgan,  3  Oampb.  101 ;  Vere  v.  Lewis,  3  Term  R.  182. 

Note  131,— Smith  t.  Smith  (2  John.  R.  235),  Saxton  et  al.  v.  Johnson  (10  Id.  418),  where  it 
was  settled  that  a  note  not  negotiable  was  admissible  in  evidence  under  the  count  for  money  had 
and  received.  So,  where  a  counterfeit  bill  was  paid  in  taking  up  a  note  made  payable  in  foreign 
bills,  held,  that  the  plaintiff  was  entitled  to  recover  the  amount  in  an  action  for  money  had  and 
received ;  defendant  having  refused  to  rectify  the  mistake,  which  on  the  discovery  of  it  he  waa 
entitled  to  do,  according  to  the  tenor  of  the  note,  by  paying  a  foreign  bill.  Toung  v.  Adams,  6 
Mass  R.  182.     *  *  See  ante,  note  724.  *  * 

To  maintain  assumpsit,  there  must  be  a  privity  between  the  parties ;  but  it  may  be  a  privity 
in  fact  or  in  law.  As  between  each  party  to  a  bill  of  exchange  or  negotiable  promissory  note, 
and  every  other  party,  there  is  a  sufBcient  privity  in  law ;  and  as  such  negotiable  contract  is 
presumed  to  be  a  cash  transaction,  and  as  a  money  consideration  is  presumed  to  pass  at  the 
making  and  at  each  indorsement  of  the  instrument,  each  party  liable  to  pay  is  held  responsible, 
as  for  so  much  money  had  and  received  to  the  use  of  the  party  who  is,  for  the  time,  the  holder, 
and  entitled  to  recover.  Per  Shaw,  Ch.  J.,  in  Ellsworth  v.  Brewer,  11  Pick.  316  ;  State  Bank  v. 
Hurd,  12  Mass.  E.  172. 

A  bill  of  exchange  is  evidence  under  the  money  counts  when  the  suit  is  by  the  payee  against 
the  drawer  or  maker.  Cruger  v.  Armstrong  et  al.,  3  John.  Cas.  5.  So  the  plaintiff  may  give  a 
note  in  evidence  under  the  money  counts.  Arnold  v.  Crane,  8  John.  R.  79;  Pierce  v.  Crafts,  12 
Id.  90.  So  a  promissory  note  against  the  defendant  and  another,  is  evidence  under  the  mcmey 
counts  in  a  suit  against  the  defendant  alone.  Williams  v.  Allen,  7  Cowen,  316.  No  advantage 
in  such  case  can  be  taken,  except  by  a  plea  in  abatement. 

A  note  payable  in  specific  articles  is  admissible  in  evidence  under  the  money  counts.'  Crandal 
V.  Bradley,  7  "Wend.  311.  It  is  immaterial  what  is  the  consideration  of  the  note,  if  it  is  a  vaUd 
security  for  a  debt  due  payable  in  money.  It  is  sufficient  that  the  defendant  has  received  money's 
worth,  and  that  at  the  time  the  action  was  commenced,  he  waa  indebted  to  the  plaintiff  in  the 
sum  claimed,  which  was  then  due  and  payable  in  money.  Payson  v.  Whiteomb,  15  Pick.  212, 
and  cases  there  cited. 

(An  indorsee  of  a  bill  of  exchange  payable  to  the  order  of  the  drawer,  and  by  him  indorsed 
to  the  plaintiff,  may  recover  thereon,  at  common  law,  under  the  money  counts,  in  an  action 
against  the  acceptor.  Purdy  v.  Vermilyea,  4  Selden  N.  T.  Rep.  346.  So,  an  indorsee  may  re- 
cover on  a  note,  against  an  indorser,  under  the  money  counts.  Cayuga  Co.  Bank  v.  Warder,  2 
Id.  19 ;  or  against  a  remote  indorsee ;  Ellsworth  v.  Brewer,  11  Pick.  316.) 

(2)  By  Lord  'I'enterden,  Ch  J. ;  Rhodes  v.  Gent,  5  Barn.  &  Aid.  245 ;  Highmore  v.  Primrose,  5 
Maule  &  Selw.  65 ;  Barlow  v.  Broadhurst,  4  B.  Moore,  47 1 . 

(3)  By  Ch.  B.  Eyre,  Gibson  v.  Minet,  1  H.  Blao.  602.  See  Israel  v.  Douglas,  1  H.  Blao.  242. 
And  vide  infra,  "indorsee  and  acceptor." 

Note  732. — King  et  al.  v.  Philips,  1  Pet.  R.  350.  It  has  been  said,  that  a  biU  or  note  is  prima 
facie  evidence  of  money  paid  by  the  holder  to  the  use  of  the  drawer  of  the  one,  and  the  maker 
of  the  other  (Bayley  (5th  ed.),  358) ;  and  that  a  bill,  when  accepted,  is  evidence  of  money  paid  by 
the  holder  to  the  use  of  the  acceptor.  Id. ;  and  if  an  indorser  has"  taken  up  a  bill,  he  may, 
having  failed  in  his  first  count  against  the  acceptor,  on  account  of  a  variance,  recover  under  the 
count  for  money  paid.  Id.  This,  however,  is  said  to  be  questionable.  Chit,  on  BiHs  (8th  Am. 
ed.),  595.     Sed  see  Butler  v.  Wright,  20  John.  R.  367. 

Where  the  plaintiffs  acquired  possession  of  the  note  long  after  it  was  due,  so  that  according  to 
the  rules  of  law  it  was  dishonored,  and  the  court  held  that  the  defendant  might  set  off  a  note 
giverf  to  defendant  by  the  payee  under  the  terms  money  paid  (Sargent  v.  Southgate,  5  Pick.  312), 
the  defendant  having  sued  such  demand,  does  not  deprive  him  of  such  defence,  Evans  v,  Prosser, 
3  T.  R.  186. 
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Promissory  note. 

A  promissory  note,  as  between  the  original  parties,  is  evidence  of 
money  lent,  and  is  admissible,  as  a  paper  or  writing,  to  prove  the 
receipt  of  so  much  money  from  the  plaintiff.(l)  It  is  also  evidence  uq- 
der  the  count  for  money  had  and  rdceived,(2)  and  under  the  count  upon 
an  account  stated,  especially  if  it  be  expressed  to  be  for  "  value  re- 
ceived."(8)  It  is  to  be  observed,  that  when  a  bill  or  note  is  offered  as 
evidence  of  the  general  duty  to  pay,  it  is  but  evidence ;  and  any  of  the 
presumptions  which  the  writing  affords,  may  be  contradicted  by  other 
evidence;  and  the  jury  must  draw  their  conclusion  of  fact  from  the 
whole  of  the  evidence.(4) 


In  an  action  on  a  promissory  note,  and  also  for  goods  sold  and  delivered,  if  the  plaintiff  proye 
the  delivery  of  the  goods  before  the  note  was  given,  and  do  not  show  the  consideration  of  the 
note  to  have  been  given  distinct  from  them,  the  defendant  must  have  a  verdict  on  one  of  the 
counts;  the  plaintiff  cannot  take  a  verdict  on  one,  and  have  the  jury  discharged  from  giving  a 
verdict  on  the  other.     Mutrie  v.  Harris,  1  Mood.  &  Malk.  322. 

(1)  Bayley  on  Bills  (4th  ed.),  286;  Story  v.  Atkins,  2  Str.  725;  Satton  v.  Toomer,  1  Bam.  & 
Cress.  416. 

Note  ,133. — The  count  for  inoney  lent,  it  is  said,  is  proper  in  an  action  at  the  suit  of  the  payee 
of  a  bill  again.st  the  drawer,  and  in  an  action  at  the  suit  of  the  payee  of  a  note  against  the  maker, 
they  being  evidunce  of  money  lent  by  the  payee  to  the  drawer  of  the  one,  and  maker  of  the 
other.  It  is  also  proper  in  an  action  at  the  suit  of  an  .indorsee  against  his  immediate  indorser. 
So  a- note  in  tliis  form:  "  3d  December,  1751,  then  received  of  Mr.  Harris,  the  sum  of  nineteen 
ipounds,  on  behalf  of  my  grandson,  which  I  promise  to  be  accountable  for  on  demand ;  witness 
pay  hand,  S.  Huntback."  The  grandson  being  an  infant,  was  holden  to  be  evidence  in  support 
of  the  count  for  money  lent ;  and  that  decision  was  recently  recognized.  But  an  instrument 
engaging  to  pay  "  for  value  received,"  if  void,  because  payable  on  a  contingency,  affords  no  evi- 
dence of  money  lent.     Chit,  on  Bills,  695. 

In  all  actions  on  general  money  counts,  for  money  lent  to  defendant,  or  laid  out  on  his  account, 
or  received  by  him  for  the  plaintiff,  the  technical  rule  is,  that  it  must  be  proved  according  to  the 
allegation.  A  specific  article!,  or  security  advanced  for  another,  is  not  money  paid  on  his  account- 
Morrison  V.  Berkey,  7  Serg.  &  Rawle,  238. 

In  asfsumpsit  for  money  lent,  and  for  money  paid,  laid  out  and  expended,  a  note  not  negotiable, 
in  the  following  words,  was  given  in  evidence :  "  I,  for  value  received,  promise  to  pay  C.  S.,  or 
order,  £40  silver  money,  to  be  paid  in  lands  at  nine  shillings  per  acre,  in  the  township  of  F.,  in 
the  state  of  N.  H. ;  said  S.  to  have  his  choice  in  any  lot  that  I  purchased  of  D.  T.,  and  to  have  a 
good  warrantee  deed  of  said  land  when  requested,  the  same  to  be  on  interest  till  paid;"  held,  to 
be  good  evidence  under  the  counts  in  the  declaration.  Smith  v.  Smith,  2  John.  R.  235.  It  seemsi 
that  further  evidence  of  consideration,  besides  the  admissions  of  value  received  in  the  note,  were 
considered  necesisary ;  but  in  Jerome  v.  Wliitney  (7  John.  R.  320),  it  was  held,  that  the  words 
value  received,  in  a  note  not  within  the  statute,  were  prima  facie  evidence  of  consideration. 
However,  unless  such  a  note  has  an  admission  of  consideration  on  the  face  of  it,  it  requires  a 
consideraf.on  to  be  stated  or  averred ;  otherwise  the  note  is  not  admissible  in  evidence.  Saxton 
ptal.  V.  John'5Qu,  10  John.  E.  418. 

On  the  authority  of  Smith  v.  Smith  {supra\  and  Pierce  v.  Crafts  (12  John.  R.  90),  held,  that  a 
note  payable  in  specific,  articles,  was  admissible  in  evidence,  under  the  money  counts.  Crandall 
jr.  Bradley,  7  Wend.  311. 

(2)  Ford  V.  Hopkins,  1  Salk.  283;  Vm.  Ab.  tit.  Evidence,  A,  b.  36. 

.(3)  Clayton  v.  Gosling,  5  Barn.  &  Cress.  360.    See  Chitty  on  Bills  (7tll  ed.\  366. 
(4)  By  Oh.  J.  Byre,  in  Gibson  v.  Minet,  1  H.  Blac.  602. 
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One  of  tlie  joint  makers  of  a  promissory  note  is  a  competent  witness 
on  the  part  of  the  plaintiff,  to  prove  the  signature  of  the  defendant,  the 
other  joint  maker ;  for  the  witness  wouH  be  liable  to  the  defendant  for 
contribution,  if  the  plaintiff"  succeeded ;  and  if,  on  the  other  hand,  the 
plaintiff  failed  and  resorted  to  the  witness  for  his  whole  demand,  then 
the  witness  would  be  entitled  to  cciitribution  from  the  defendant,  so  that 
in  either  view  of  the  case,  the  witness  is  indifferent  in  point  of  interest. (1) 
The  drawer  of  a  bill  of  exchange  is  a  competent  witness  for  the  acceptor 
to  prove  the  bill  discharged. (2) 

2.  Of  the  evidence  in  actions  against  the  maker  of  a  promissory  note, 
or  the  acceptor  of  a  bill  of  exchange,  by  the  indorsee. 

Proof  of  making  or  accepting. 

The  plaintiff  will,  first,  have  to  prove  the  making  of  the  note,(3)  or  the 


(1)  Torlc  V.  Blott,  5  Maule  &  Selw.  "II.     And  see  Vol.  I,  Chap.  6,  Sects.  4,  5. 
•      (2)  Pool  V.  Bonsfleld,  1  Campb.  N.  P.  C.  56. 

Note  734. — It  is  now  well  established,  that  if  the  witness  by  his  engagement,  express  or  other- 
wise, is  clearly  liable,  in  a  parlicular  event,  to  one  of  the  parties,  he  is  not  a  competent  witness. 
Thus,  in  an  action  for  goods  sold,  a  witness  cannot  be  called  for  the  defence  to  prove  that  the 
defendant  has  paid  the  amount  to  him  (either  as  agent  for  the  plaintiff  or  in  his  own  right),  if  it 
appear  that  he  obtained  the  payment  under  such  circumstances  that,  in  the  event  of  the  plain- 
tiff's recovering,  the  witness  would  be  liable  to  the  defendant  not  only  for  the  sum  so  recovered, 
but  also  for  the  costs  of  the  cause  as  damages  resulting  from  the  witness's  deceit.  Larbalestler 
et  al.  v.  Clark,  1  Barn,  k  Adol.  899  ;  Jones  v.  Brooke,  4  Taunt.  464 ;  Edmonds  v.  Lowe,  8  Bam. 
k  Cres.  407. 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill,  it  appeared  by  the  plaintiff's  case 
that  he  had  received  it  from  the  acceptor  in  discharge  of  a  debt  due  from  him,  and  it  was  stated 
for  defendant,  that  the  bill  was  accepted  in  discharge  of  part  of  a  debt  due  from  the  acceptor  to 
the  drawer,  and  Ihat  it  was  indorsed  and  delivered  to  the  acceptor  in  order  that  he  might  get  it 
discounted,  and  that  he  delivered  it  to  the  plaintiff  upon  condition  that  if  he  procured  the  money 
for  it,  he  might  retain  out  of  it  the  amount  of  the  debt  due  from  the  acceptor,  but  that  he  never 
did  get  cash  for  the  bill ;  it  was  held  that  the  acceptor  could  not  be  examined  to  prove  these 
facts ;  for  although  he  was  uninterested  as  to  the  amount  sought  to  be  recovered  on  the  bill,  Ae 
•was  interested  as  to  the  costs,  against  which  he  would  have  to  indemnify  the  defendant  if  the 
plaintiff  obtained  a  verdict.  Edmonds  v.  Lowe,  8  Barn.  &  Ores.  407.  But  this  rule  does  not  ap- 
ply unless  the  drawer  is  under  an  express  or  implied  engagement  to  indemnify  the  acceptor 
against  the  costs  of  the  action,  as  well  as  the  principal  debt.  Bagnall  v.  Andrews,  7  Bing.  217. 
See  also  the  case  of  The  Bank  of  Montgomery  v.  Walker,  9  Serg.  &  Rawle,  229. 

A  promissory  note  was  allowed  to  be  impeached  and  reduced  in  amount  by  a  letter  from  the 
payee,  stating  upon  what  consideration  it  was  given.  Lewis  v.  Gray,  1  Mass.  E.  297.  Vide 
post,  text,  pp.  195,  197.  *  *  In  an  action  by  the  surviving  members  of  a  partnership,  the  defend- 
ant claimed  to  set  off  a  draft  which  he  had  transferred  to  the  deceased  partner,  which  he  had 
inclosed  in  a  letter  and  transferred  to  the  firm,  the  plaintiffs  were  allowed  to  give  the  letter  in 
evidence,  as  a  part  of  the  res  gesia,  for  tlie  purpose  of  showing  that  he  claimed  the  draft  as  his 
own,  and  to  follow  it  with  proof  that  the  draft  had  -been  passed  to  his  credit  on  the  firm  books. 
Wakemau  v!  Bailey,  2  Hill,  279.  But  the  Court  of  Errors  reversed  the  decision  of  the  Supreme 
Court,  holding  that  the  letter  was  no  part  of  the  res  gestce,  and  was  incompetent  evidence.  S.  C, 
2  Denio,  220.  *  * 

(3)  Note  735. — Vide  amte,  text  and  notes. 

The  offer  of  the  maker  to  pay  the  note,  when  called  upon  after  it  becomes  due,  was  held  suf- 


188  Of  Evidence  in  Actions  on  [CH.  I. 

acceptance  of  the  bill.  With  respect  to  the  proof  of  this,  the  rules  which 
have  been  before  laid  down,  in  treating  of  the  action  by  the  payee,  equally 
apply  to  this  action. 

Proof  of  drawing. 

An  acceptance  admits  the  signature  of  the  drawer,  provided  it  is  made 
after  sight  of  the  bill,(l)  Such  an  acceptance  makes  the  acceptor  liable  as 
against  a  third  person,  although  the  bill  is  forged  ;  it  is  incumbent  on  him 
to  be  satisfied  respecting  the  drawer's  signature  before  he  accepts  ;(2)  and 
if  the  bill  purports  to  be  drawn  by  an  agent,  the  acceptance  will  dispense 
with  proof  of  his  authority  ;(3)  or  if  it  purports  to  be  made  by  several  per- 
sons as  a  firm,  and,  in  fact,  only  a  single  person  constitutes  the  firm,  yet 


fioient  evidence  of  hia  signature,  a  sufficient  admission  that  he  was  tlie  maker  of  the  note.  So,  it 
ia  a  sufficient  admission  of  the  indorsement,  and  of  the  plaintiff's  right  to  receive  it;  and  super- 
sedes the  necessity  of  further  proof  Keplinger  v.  Griffith,  2  Gill  &  John.  296.  (See  also  Shaver 
V.  Ehle,  16  John.  R.  201 ;  4  Denio  E.  131  ;  5  Id.  51.)  , 

(1)  Bayley  on  Bills  (4th  ed.)  365  ;  Wilkinson  v.  Lutwidge,  1  Str.  648 ;  Jenys  v.  Fawler,  2  Str. 
946 ;  Robinson  v.  Tarrow,  1  Taunt.  455. 

(2)  Leach  v.  Buchanan,  4  Bsp.  R.  226;  Price  v.  Neale,  3  Burr.  1354;  Smith  v.  Mercer,  6 
Taunt.  16. 

Note  736. — It  does  not  lie  in  the  mouth  of  the  acceptor  to  say,  that  the  drawing  or  indorsing 
of  the  biU  is  irregular.  The  drawer  having  subscribed  himself  Thomas  Wilson,  when  his  name 
was  Thomas  Wilson  Richardson,  was  not  to  be  esteemed  to  have  committed  a  forgery,  unless  it 
were  proved  that  the  omission  of  his  surname  was  done  for  the  purposes  of  fraud.  Schultz  v. 
Astley,  2  Bing  N.  C.  544.  So,  the  acceptor  was  held  liable  to  the  indorsee  of  a  bill  of  exchange, 
he  having  the  bill  drawn  in  the  name  of  a  fictitious  person,  and  the  bUl  being  indorsed  in  the 
same  fictitious  name,  the  drawing  a,nd  indorsing  being  both  proved  to  be  in  the  same  hand- 
writing. Cooper  V.  Meyer  et  al.,  10  Barn.  &  Ores.  468.  The  defendant  (acceptor)  is  estopped 
from  denying  the  right  of  the  drawer  to  draw  the  bill,  whoever  he  may  be;  so  also  he  ia  bound 
by  the  indorsement  made  by  such  drawer,  after  such  indorsement  is  proved  to  have  been  made 
by  such  drawer. 

Where  a  set  of  foreign  bills  were  sent  to  the  drawee,  the  defendant  who  accepted  two  parts, 
and  indorsed  one  to  the  plaintiff  for  value,  prior  to  which  the  other  had  been  indorsed  by  the 
defendant  to  his  father,  conditionally,  but  who  had  never  insisted  on  payment,  but  gave  it"  up  on 
the  substitution  of  other  securities ;  held,  that  the  plaintiff  was  entitled  to  recover.  Holdsworth 
V.  Hunter,  10  Barn.  &  Ores.  449. 

An  assignee  of  a  note,  not  negotiable,  may  maintain  an  action  in  his  own  name  against  the 
maker  upon  a  special  promise  to  pay  him ;  or,  he  may,  at  his  election,  sue  in  the  name  of  the 
payee.  A  second  assignee  of  such  note  may  also  sue  the  maker  in  the  name  of  the  payee ;  he 
cannot,  however,  claim  any  benefit  of  the  special  promise  to  the  first  asaignee.  Hatch  v.  Spearin, 
2  Fairf.  R.  354. 

(3)  Porthouae  v.  Parker,  1  Campb.  82 ;  Robinaon  v.  Yarrow,  1  Taunt.  455. 

Note  137. — Yet  the  acceptance  does  not  admit  the  indorsement  by  the  same  procuration  ;  and 
in  an  action  against  the  acceptor,  the  indorsement,  as  well  as  the  authority  to  make  it,  must  be 
proved.     Id. 

The  acceptance  admits  the  authority  to  indorse,  as  well  as  to  draw.  The  acceptance  also  ad- 
mits the  authority  to  draw  in  that  particular  form  ;  and  the  indorsement  being  in  the  same  form 
and  handwriting,  it  may  .be  taken  to  have  been  made  with  the  same  authority.  Jones  v.  Tu> 
nour,  4  0.  &  P.  204. 
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the  defendant  is  bound  by  his  acceptance.(l)     An  acceplajice  also  admits 
the  ability  of  the  drawer  to  make  the  bill. (2) 

Proof  of  indorsement. 

The  indorsement  is  to  be  proved  in  the  ordinary  mode,  like  otber  hand- 
writing, of  which  enough  has  been  already  said.(3)  It  must  appear,  tbat 
the  indorsement  was  made  by  the  person  by  whom  it  purports  to  have 
been  made;(4)  and  where  the  indorsement  is  special,  that  the  indorsee  is 
the  person  described  in  it. 


(1)  Bass  v.  Olive,  4  Maule  A  Selw.  13. 

(2)  Taylor  v.  Crocker,  4  Esp.  E.  187,  cited  2  Bam.  &  Ores.  299  ;  Bayley  on  Bills,  (4tli  ed.)  365. 

(3)  An  indorsement  may  be  made  in  pencil.     Geary  v.  Physic,  5  Bam.  &  Ores.  234. 

Note  738. — It  must  appear  that  the  instrament  is  negotiable,  which  is  a  pure  question  of  law. 
A  note  payable  on  a  contingency,  is  not  negotiable.  2  Stark.  Ev.  151,  152.  So,  a  note  for  $45, 
in  grain  next  January,  or  $40  in  two  years  from  next  January,  was  held,  dearly,  nut  a  nego- 
tiable note.     Matthews  v.  Houghton,  2  Fairf.  R.  377. 

A  special  indorsement  does  not  transfer  property  in  bills  of  exchange,  until  delivery.  Rex  v. 
Lambton,  5  Price,  428.  But  an  indorsement  on  the  back  of  a  promissory  note,  making  its  pay- 
ment depend  on  a  contingency,  does  not  affect  its  negoUabiUiy ;  its  only  effect  is  to  give  notice 
of  the  consideration  to  subsequent  holders.  Tappan  et  al.  v.  Ely,  15  Wend,  362 ;  Sanders  et  al. 
V.  Bacon,  8  John.  R.  485.  If  the  payee  of  a  bill  deliver  it,  with  his  name  indorsed  on  it,  to 
another,  no  proof  is  required  of  the  handwriting  of  the  indorsement.  Glover  v.  Thompson, 
R.  &  M.  403. 

And  in  Cotes  v.  Davis  (1  Cam'pb.  485),  although  the  indorsement  was  in  the  name  of  the  wife, 
Lord  Ellenborough  presumed  that  the  husband  had  given  his  authority  ;  it  is  trae  that  the  pre- 
sumption arose  from  a  subsequent,  but  it  was  admitted  that  under  the  husband's  authority,  the 
property  in  the  bill  would  pass.     See  next  note. 

An  infant  may  indorse,  a  negotiable  promissory  note  or  a  bill  of  exchange,  so  as  to  transfer  the 
property  to  an  indorsee.  Nightingale  v.  Withington,  15  Mass.  R.  272;  Jones  v.  Daroh  et  al., 
4  Price,  300.  This  last  case  was  against  the  acceptors  of  a  bill  and  the  payee  and  first  indorser 
was  an  infant ;  the  jury  having  found  »  verdict  for  the  plaintiffs,  on  evidence  that  defendants 
knew,  when  they  accepted  it,  that  the  payee  was  an  infant,  who  had  in  fact  indorsed  the  bill 
before  the  acceptance,  the  court  refused  to  disturb  the  verdict,  saying,  "It  appeared  from  the 
evidence  to  have  been  their  object  to  get  all  the  money  they  could  by  means  of  such  bills ;  they 
ought  not  now  to  be  permitted  to  avail  themselves  of  the  objection,  whatever  weight  it  might 
have  had  in  a  case  of  different  circumstances." 

An  indorsement  on  the  back  of  a  promissory  note,  making  its  payment  depend  on  a  contin- 
gency, does  not  affect  its  negoiiabiUiy ;  its  only  effect  is  to  give  notice  of  the  consideration  to 
subsequent  holders.     Tappan  v.  Ely,  15  Wend.  362. 

(4)  Note  739. — The  wife,  by  her  husband's  authority,  signed  and  indorsed  the  bill  in  her  own 
name ;  held,  that  it  passed  the  interest  in  the  bUl  to  the  indorsee.  Prestwick  v.  Marshall,  7 
Bing.  565.  So,  a,  feme  covert  may  indorse  a  note  given  to  her  before  marriage,  if  the  circum- 
stances of  the  case  warrant  the  presumption  that  it  was  made  with  the  husband's  assent.  Miller 
V.  Delamater,  12  Wend.  433.  So,  it  has  been  held,  that  an  infant,  for  a  valuable  consideration, 
may  indorse  a  note.    Nightingale  v.  Withington,  15  Mass.  R.  273. 

An  authority  to  indorse  may  be  by  parol  TurnbuU  v.  Trout,  1  Hall's  R.  336.  And  the 
initials  of  the  name  of  the  holder  of  a  bank  check,  indorsed  on  the  check,  are  enough  to  charge 
him  as  indorser.    The  Merchants'  Bank  v.  Spicer,  6  Wend.  443. 

The  directors  of  a  banking  corporation  may  authorize  one  of  their  number  to  indorse  a  note ; 
and  such  authority  need  not  be  by  deed.  Northampton  Bank  v.  Pepoon,- 11  Mass.  R.  288.  A 
blank  indorsement  Is  a  sufScient  execution  of  such  authority.  In  common  oases  of  actions  by 
the  indorsee  of  a  promissory  note,  the  possession  of  the  note,  with  the  name  of  the  promisee 
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But  the  possession  of  a  bill  or  note  is  priTna  facie  evidence  of  owner- 
ship (1)  It  is,  however,  competent  for  the  defendant  to  show  that  the  per- 
son indorsing,  the  bill  or  note  was  not  the  real  payee,  though  he  be  of  the 
same  name.(2)  Where  the  plaintiff  brought  an  action  in  the  name  of  A. 
B.  the  younger,  and  the  indorsement  was  made  to  A.  B.  genertdly,  it  was 
held  that,  as  he  was  in  possession  of  the  note  he  was  entitled  to  recover 
upon  it  (8) 

Indorsement  in  blank. 

When  a  bill  of  exchange  is  drawn  and  accepted,  payable  to  (blank)  or 
order,  a  honafide  holder  of  it  may  insert  his  own  name  as  pa^'ee,  and  in- 
dorse the  same,  and  the  proof  of  these  facts  will  support  a  declaration  at 
the  suit  of  the  indorsee,  stating  the  bill  to  have  been  made  payable  to  such 
holder.(4)     If  a  bill  is  indorsed  to  a  particular  firm,  it  must  be  shown  that 


upon  it.  as  indorser,  the  handwriting  being  proved,  is  prima  facie  evidence  of  a  legal  transfer. 
Id.  Altliough  transferred  and  indorsed,  yet,  if  it  gets  back  into  his  possession  again,  he  ia 
prima  facie  the  lawful  owner.  Dugan  et  al.  v.  The  United  States,  3  "Wheat.  l'!2;  Clark  v. 
Pigot,  Salk.  126,  pi.  i.  Sed  vide  Welch  v.  Liudo,  1  Cranch,  159;  Georgent  v.  M'Carty,  I 
Yeates'  U.  94. 

(1)  By  Bayley,  J.,  in  Bulkeley  v.  Butler,  2  Barn.  &  Cress.  441;  Ejng  v.  Nilsom,  2  Oampb.  5  ; 
1  Salk.  290  ;  Paterson  v.  Hardacre,  4  Taunt.  115. 

Note  740. — Morton  v.  Rogers,  14  Wend.  S.'-O;  Lovell  v.  Everston,  11  John.  E.  52 ;  Cooper 
V.  Kerr,  cited  3  John.  Cas.  264;  (James  v.  Chalmers,  2  Selden,  209.)  And  where  the  defendant 
has  no  legal  or  equitable  defence  to  the  bill  or  note,  as  against  the  real  owner,  he  cannot  be  per- 
mitted to  show  that  the  nominal  plaintiff,  in  whose  name  the  suit  is  brought,  is  not  the  real 
party  in  interest.  The  defendant,  however,  in  such  cases,  may  show  by  his  own  testimony,  the 
want  of  consideration  as  between  him  and  the  immediate  party  with  whom  he  contracted,  and 
that  the  suit  is  brought  for  his  benefit ;  or  that  the  plaintiff  received  tlie  bill  or  note,  with  a 
knowledge  of  the  equitable  rights  in  relation  to  the  same,  or  under  such  circumstances  that  he 
cannot  be  considered  the  bona  fide  holder  thereof.  Morton  v.  Rogers,  supra — Chancellor.  1 
New  York  Dig.  159  to  162.     See  also  text,  and  notes  103-711. 

A.,  the  drawer  of  a  bill,  gave  it  to  B.  unindorsed,  to  present  it  for  payment.  B.  did  so,  and 
got  it  noted.  Afterwards  A.  indorsed  the  bill  and  gave  it  to  B.  to  obtain  payment ;  held,  that 
the  indorsement  was  sufficient  to  enable  B.  to  recover  in  an  action  against  the  acceptor,  notwith- 
standing A.  said,  upon  the  trial,  that  B.  was  indebted  to  him,  and  that  he  did  not  give  him  any 
authority  to  bring  the  action.    Adams  v.  Cakes,  6  C.  &  P.  70. 

The  right  of  action  upon  a  bill  of  exchange  accepted  for  value,  may  be  transferred  by  indorse- 
ment without  value,  aa  by  way  of  gift.  Heydon  v.  Thompson,  3  Nev.  &  M.  319;  1  Adol.  & 
EU.  210. 

(2)  Mead  v.  Young,  4  T.  R.  28. 

(3)  Sweeting  v.  Fowler,  1  Stark.  N.  P.  C.  106. 

(4)  Atwood  and  others  v.  Griffin  and  another,  1  Ry.  i;  Mo.  425.  See  Crutchley  v.  Mann,  1 
Marsh.  29. 

Note  741. — As  by  the  law  of  France,  an  indorsement  in  blank  does  not  transfer  the  property 
in  a  bill,  the  holder  of  a  bill  drawn  in  that  country,  and  indorsed  there  in  blank,  cannot  recover 
against  the  acceptor  in  the  courts  of  this  country.  Trimbey  v.  Vignier,  1  Bing.  R.  151.  The 
mode  of  suing,  and  the  time  within  which  the  action  must  be  brought,  must  be  governed  by  the 
law  of  tlie  country  where  the  action  is  brought;  it  is  otherwise  with  the  interpretation  of  the 
contract.  Id';  De  la  Vega  v.  Vianna,  1  Barn.  &  Adol.  2S4;  British  Linen  Co.  v.  Drummond, 
10  Barn.  &  Cres.  903.  If  the  indorsement  has  not  operated  as  a  transfer,  that  goes  to  the  point 
that  there  ia  no  contract'  upon  which  the  plaintiff  can  sue.    Trimbey  v.  Vignier,  svpra.    And 
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the  plaintiffs  are  the  persons  wto  compose  that  firm  ;(1)  but  if  the  bill  is 
indorsed  in  blank,  and  there  are  several  plaintiffs,  it,  will  not  be  necessary 
for  them  to  prove  that  they  are  in  partnership,  or  that  the  bill  was  deliv- 
ered to  them  jointly.(2) 

If  the  plaintiff  declare  as  indorsee  npon  a  note  made  to  payee  or  bearer, 
the  indorsement  need  not  be  mentioned  in  the  fleclaration ;  and  if  it  is 
mentioned,  it  seems  not  necessary  to  be  proved  ;  though  according  to  the 
report  of  one  case,  such  proof  has  been  required. (3) 

Admissions. 

A  promise  to  pay,  or  an  offer  to  renew  a  bill  or  note  made  to  the  indor- 
see after  it  becomes  due,  is  an  admission  of  the  holder's  title,  and  will  dis- 
pense with  the  proof  of  the  indorsement  to  him,  and  of  all  intermediate 
indorsements  stated  in  the  declaration.(4)  But  the  admibsion  of  an  indor- 
ser,  though  sufficient  evidence  of  the  indorsement  against  him  will  not  be 


our  courts  must  talse  jiotice  that  the  plaintifif  could  have  no  right  to  sue  in  his  own  name,  upon 
the  coniract,  in  the  courts  of  the  country  where  such  contract  was  made,  and  that  such  being, 
the  case  there,  our  courts  must  hold  that  he  has  no  right  of  suing  here. 

Every  facility  is  afforded  to  negotiable  paper  after  indorsement.  It  may  pay  from  hand  to 
hand,  either  with  or  without  consideration ;  or  may  be  sued  by  one  in  trust  for  another.  There- 
fore, it  has  been  held,  that  although  a  note  had  been  delivered  to  one,  indorsed  in  blank,  as  se- 
curity for  a  debt ;  the  payee  might  nevertheless  again  transfer  the  note  or  sue  the  note  in  his  own 
name  ;  subject  in  either  case  to  be  defeated  only  by  the  claim  of  the  pledgee.  Pisher  v.  Brad- 
ford, 7  Greenl.  E.  28  ;  Bowman  v.  "Wood,  15  Mass.  E.  534. 

The  indorsement  of  a  negotiable  promissory  note  in  blank,  by  the  defendant,  a  stranger  to  the 
note,  for  the  benefit  of  the  payee,  and  not  indorsed  by  the  latter,  has  been  held  to  import,  ^n'ma 
facie,  the  same  contract  as  the  blank  indorsement  of  a  note  not  negotiable.  Perkins  v.  Catlin, 
11  Conn.  E.  213  ;  Beokwith  v.  Angell,  6  Id.  323,  324.  The  agreement  accompanying  the  blank 
indorsement  may  be  proved  by  parol.  Perkins  v.  Catlin,  svpra.  Neither  a  bill  of  exchange  on 
its  face,  nor  the  indorsements,  are  within  the  Statute  of  Frauds.  Id. ;  Ulen  v.  Kittridge,  1  Mass. 
E.  233. 

(1)  3  Campb.  240,  n. ;  Waters  v.  Paynter,  Chitty  on  Bills  CZth  ed.)  389.  In  that  case  the 
note  was  payable  to  Messrs.  Waters,  Jones  &  Co.,  and  the  plaintiffs  were  Eobert  and  Johji, 
Waters,  and  David  Jones. 

(2)  Ord  V.  Portal,  3  Campb.  239  ;  Eordsanz  v.  Leach,  1  Stark.  N.P.  C.  446.  And  see  MacheU 
V.  Kinnear,  1  Stark.  N.  P.  C.  499.  Prom  which  it  appears  that  evidence  of  a  particular  transfer 
win  take  a  case  out  of  the  above  rule. 

(3)  See  Waynham  v.  Bend,  1  Camp.  175,  by  Lord  Ellenborough. 

Note  742. — In  a  declaration  on  a  promissory  note,  payable  to  bearer,  it  seems  to  be  sufB- 
cient  merely  to  allege  that  the  plaintiff  is  the  bearer,  without  staiting  an  express  promise  to  pay 
the  |ilaintiff.  The  usual  form  is  to  allege  notice,  whereby  the  defendant  became  liable,  and  in 
consideration  thereof  promised,  ka.  Dole  v.  Weeks,  4  Mass.  E.  451 ;  Wilbour  v.  Turner  5  Pick. 
526.  Po,  in  assumpsit  on  a  bank  note,  the  declaration  alleged  the  promise  to  be  made  by  the 
defendants  to  J.  C,  or  bearer,  and  that  the  plaintiff  held  the  note  for  a  valuable  consideration ; 
held  sufficient.  Gilbert  v.  Nantucket  Bank,  5  Id.  97.  And  so  in  an  action  on  a  note  payable  to 
order,  and  indorsed  in  blank,  fairly  and  without  fraud,  held,  that  the  plaintiff  might  discharge 
the  defendant,  although  no  legal  transfer  of  the  note  to  the  plaintiff  is  proved.  Little  v.  O'Brieij, 
9  Ma«s.  H.  423. 

(4)  Sir  Jos.  Hankey  v.  Wilson,  Sayre,  223 ;  Bosanquet  v.  Anderson,  6  Esp.  N.  P.  C.  43;  Sidr 
fdrd  V.  Chambers,  1  Stark.  N.  P.  C.  326. 
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evidence  of  the  fact  against  other  parties.(l)  An  acceptance  does  not 
admit  the  signature  of  an  indorser;(2)  even  if  the  bill  is  payable  to  the 
drawer's  order,  and  he  indorses  it,  yet  as  his  handwriting  as  indorser,  is 
not  admitted  by  the  acceptance,  although  his  handwriting  as  drawer  is 
admitted.(3)  And  though  the  acceptance  admits  a  procuration  to  draw 
the  bill,  yet  it  will  not  admit  a  procuration  to  indorse.(4)     Bat   where  a 


(1)  Hemminga  T.  Robiaaon,  Barnes,  436 ;  Bayley  on  Billa  (4th  ed.)  379. 

(2)  Smith  V.  Cheater,  1  T.  R.  654.  The  acceptor  ia  bound  only  to  look  at  the  face  of  the  bill. 
1  Taunt.  458 ;  Bayley  on  Billa,  367  (4th  ed.) ;  Robinson  T.  Yarrow,  7  Taunt.  455. 

(3)  Bosanquet  v.  Anderson,  6  Bap.  N.  P.  C.  43 ;  Maoferaon  v.  Thoytea,  Peake's  N.  P.  C.  20 ; 
Canal  Bank  v.  Bank  of  Albany,  1  Hill  N.  T.  R.  287,  295.  And  aee  Coggill  v.  Am.  Ex.  Bank, 
1  Comst.  N.  Y.  R.  113. 

(4)  Robinaon  v.  Yarrow,  7  Taunt.  455. 
Note  liS.—Anie,  note  722. 

And  it  should  seem,  that  where  the  indorsement  only  atated  the  initial  of  the  name  of  the  prin- 
cipal, tlius:  "  Per  pro.  H.  PickersgiU,  John  Piokersgill,"  and  the  declaration  atated  that  Hannah 
Pickersgill  indorsed,  not  only  her  authority,  but  her  Christian  name  must  be  proved.  Per  Bay- 
ley,  J.,  in  Jones  v.  Tumour  (4  C.  &  P.  206) ;  and  although  in  that  case  it  is  supposed  that  Lord 
Tenterden  thought  at  Nisi  Prius,  "  that  as  the  defendant's  aooeptanoe  admitted  the  authority  to 
draw  by  prooufaiion  in  that  particular  form,  and  that  the  indorsement  being  in  the  same  form 
and  handwriting,  it  might  be  taken  to  be  made  with  the  same  authority ;"  yet  it  further  appeared 
that  other  bills  had  been  previously  drawn,  accepted  and  indorsed  in  like  manner,  and  the  de- 
cision turned  upon  other  particular  circumstances,  and  must  not  be  considered  as  a.precedent  for 
other  cases.  Chit,  on  Bills  (8th  Am.  ed.)  629,  930.  And  in  a  later  case,  which  was  an  action  by 
indorsee  against  acceptor,  the  witness  proved  that  neither  the  drawing  nor  indorsement  was 
in  the  handwriting  of  the  person  whose  they  purported  to  be,  but  that  the  defendant  had 
acknowledged  the  acceptance  to  be  his:  yet,  it  was  held  by  Tindal,  0.  J.,  that  it  was  necessary 
that  some  proof  should  be  given,  as  to  whose  the  handwriting  was,  and  for  want  of  it  the  plaintitf 
waa  nonsuited.  Alport  v.  Meek,  4  C.  &  P.  267.  The  case  was  thus:  assumpsit  on  a  bill  of  ex- 
change, drawn  by  one  Williams,  on,  and  accepted  by  the  defendant,  and  indorsed  by  Williams  to 
the  plaintiff.  The  witness  who  was  called  to  prove  the  handwriting  of  Williams,  said  that  neither 
the  drawing  and  indorsement  were  written  by  him,  and  that  he  did  not  know  by  whom  they 
were  written.  Tindal,  C.  J. .  "I  think  you  must  call  some  witness  to  lay  some  evidence  before 
the  jury,  on  which  they  may  decide."  Id.  In  the  case  of  Blakely  v.  Grant  (6  Maaa.  R.  386), 
Parsons,  C.  J.,  says :  "  No  person  can  maintain  an  action  as  indorsee  of  a  bill  of  exchange,  against 
the  drawer  or  acceptor,  without  proving  an  assignment  of  the  bill  by  the  payee.  The  plaintiff's 
fitle  to  recover  is  as  assignee  of  the  payee ;  and  it  is  necessary  that  he  show  the  assignment,  by 
proving  the  signature  of  the  asaignor,  who  ia  the  payee,  either  by  evidence  of  his  handwriting,  or 
by  other  sufficient  evidence."  The  action  in  that  case  was  by  an  indorsee  of  a  foreign  bUl  of  ex- 
change against  the  drawer.  The  signature  of  tlie  payee  was  neither  proved  nor  admitted.  Par- 
sons, C.  J.,  says :  "  Aa  the  signature  of  the  payee  was  not  admitted  nor  proved,  and  as  there  was 
no  evidence  that  he  had  assigned  the  bill,  the  verdict  must  be  set  aside."  See  10  Mass.  R.  39  • 
17  Id.  1 ;  and  Morgan  v.  Bank  of  the  State  of  N.  Y.,  1  Kernan,  404. 

In  an  action  by  the  aasignee  of  a  promissory  note,  made  payable  to  bearer,  and  indorsed  by 
the  payee,  it  ia  not  necessary  to  prove  the  handwriting  of  the  indorser.  Wilbour  v.  Turner,  5 
Pick.  526. 

If  the  inatrument  in  queation  is  good  without  a  subscribing  witneas,  it  seems  not  essential  to 
prove  the  handwriting  of  the  'subscribing  witneas,  before  resorting  to  other  evidence.  Homer  v. 
Wallia,  11  Mass.  R,  309.  The  oonfesaion  of  a  party  is  as  high  proof  as  tliat  derived  from  a  sub- 
scribing witness.  Henry  v.  Bishop,  2  Wend.  575  ;  *  *  Newhall  v.  Holt,  6  M.  &  W.  662  ;  Slat- 
terie  v.  Pooley,  Id.  663  ;  Eavle  v.  Picken,  5  C.  &  P.  542 ;  Smith  v.  Maro,  7  J.  J.  Marsh.  445  ; 
Howard  v.  SmMli,  3  Scott  N.  R.  574.  But  aee  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480 ; 
Hollenback  v.  Fleming,  6  Hill,  306.  *  * 
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bill  is  drawa  payable  to  the  drawer's  order,  the  acceptance  admits  that  the 
drawer  is  competent  to  indorse.(l)  And  it  was  held  by  Lord  EUenborough, 
in  a  Nisi  Prius  case,  that  an  acceptance  was  an  admission,  that  the  persons 
in  whose  favor  a  bill  was  drawn,  and  one  of  whom  indorsed  it  previously 
to  tbe  acceptance,  in  the  names  of  himself  and  the  other  payees,  were 
partners,  and  consequently  that  proof  of  the  indorsements  of  the  other 
payees  was  unnecessary ;  but  the  propriety  of  this  decision  seems  very 
doubtfal  on  principle  as  well  as  on  the  authorities.(2) 

Several  indorsements. 

If  there  are  several  indorsements,  the  first  indorsement  ought  to  be 
proved,(3)  and  all  the  other  indorsements  which  are  stated  in  the  declara- 
tion, though  some  of  them  may  have  been  stated  unnecessarily. (4)  But  if 
the  first  indorsement  is  in  blank,  it  is  not  necessary  to  allege  or  prove  the 
subsequent  indorsements. 

It  is  laid  down  in  a  book  of  authority,  that  a  note  is  evidence  of  money 
had  and  received  by  the  maker  to  the  use  of  the  holder  ;(5)  but  in  the 


(1)  Drayton  v.  Dale,  2  Bam,  &  Cress.  299. 

(2)  Jonos  and  another  v.  Radford,  1  Camp.  83.  See  Carrick  v.  Vicary,  Doug.  630,  653 ; 
Anie,  p.  192,  u.  2. 

(3)  Smith  V.  Chester,  1  T.  R.  654 

(4)  Waynam  v.  Bend,  1  Campb.  175 ;  Bosanquet  v.  Anderson,  6  Esp.  N.  P.  C.  43  ;  Chaters  v. 
Bdl,  4  Esp.  N.  P.  C.  210 ;  Sidford  v.  Chambers,  1  Stark.  N.  P.  C.  326.  When  a  count  is  inserted 
omitting  all  the  indorsements  except  the  first,  the  subsequent  names  must  be  struck  out  of  the 
bill,  at  or  before  the  time  of  trial,  which  may  be  done  notwithstanding  a  subsequent  indorsement 
is  in  full.  Chitty  on  Bills  (7th  ed.),  358,  398.  And  see  Smith  t.  Clarke,  1  Esp.  N.  P.  C.  180.  As 
to  the  effect  of  an  admission  in  dispensing  with  the  proof  of  intermediate  indorsements,  vide 
<mie,  p.  192. 

Note  744. — The  holder  of  a  note  may  derive  his  title  through  the  last  indorser,  or  he  may  can- 
cel his  name  and  derive  his  title  to  himself  from  the  next  preceding  indorser.  Emerson  v.  Cutts, 
12  Mass.  B.  38.  It  has  been  held,  also,  that  an  intermediate  indorser,  who,  on  actions  brought 
by  a  subsequent  indorsee  against  himself,  and  also  against  the  acceptor,  pays  part  of  the  amount 
to  such  indorsee,  may  recover  that  sum  against  the  acceptor,  as  money  paid  to  his  use.  Pownall 
V.  Ferrard,  6  Barn.  &  Cress.  439.  After  an  indorsement  in  blank  by  the  payee  or  any  subsequent 
indorser,  the  holder  may  make  himself  the  immediate  indorsee,  and  claim  by  the  blank  indorse- 
ment   Tyler  v.  Binney,  7  Mass.  R.  479. 

The  indorser  of  a  bill,  who  comes  again  into  the  possession  thereof;  is  to  be  regarded  as  the 
bona  fide  holder,  unless  the  contrary  appears,  and  may  sue  and  recover  thereon,  although  there 
be  other  subsequent  indorsements,  without  showing  any  receipt  or  indorsement  back  to  Mm, 
from  any  of  the  indorsees,  and  without  erasing  their  names  from  the  bill.  Dugan  et  al.  v.  The 
United  States,  3  Wheat.  172, 

(3)  Bayley  on  Bills  (4th  ed,),  287  ;  Grant  v.  Taughan,  Burr.  1516;  Dimsdale  v.  Lanchester,  4 
Esp.  R.  201.  And  see  Mr.  J.  BuUer's  argument  in  Master  v.  MiUer,  4  T.  R.  339  ;  Hennings  v. 
Rothschild,  4  Bing.  334. 

Note  745.— Young  v.  Adams,  6  Mass.  R.  189;  Denn  v.  Flack  et  aL,  3  Gill  &  John.  369.  The 
point  was  decided,  that  the  indorsee  of  the  payee  of  a  negotiable  note,  can  maintain  an  action 
for  money  had  and  received,  against  the  maker  of  the  note,  upon  the  proof  of  the  note  and  in- 
dorsement. So  Wilde  v.  Fisher  (4  Pick.  421),  is  to  the  same  point.  The  indorsement  of  a  cash 
note,  of  which  the  maker  had  notice  and  undertook  to  pay,  establishes  a  privity  of  contract  be- 
tween indorsee  and  maker,  and  constitute  legal  proof  of  money  held  by  the  maker  to  the  use  of 
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case  of  Waynam  v.  Bend,(l)  it  was  held  by  Lord  Ellenborougli  that  a 
promissory  note  is  evidence  under  the  money  counts  only  as  between  the 
original  parlies  to  it ;  and  the  same  rule  has  been  followed  by  the  present 
lord  chief  justice.(2)  It  seems  that  a  bill  of  exchange  will  not  be  evidence 
under  the  money  counts  for  the  indorsee  against  the  acceptor,  though 
opinions  have  difltered  upon  this  point. (3) 


the  holder.  Eamsdell  v.  Soule,  12  Id.  126.  And  this,  although  the  maker  signed  the  note  for 
the  accommodation  of  the  payee.  Cole  v.  Gushing,  8  Tick.  48.  So,  it  has  been  held,  that  money 
had  and  received  lies  by  the  holder  of  a  note  made  payable  to  bearen  Pierce  v.  Crafts,  12  John, 
R.  90  ;  Cruger  v.  Armstrong  et  al.,  3  John.  Cas.  5  ;  Grant  v.  Vaughan,  3  Burr.  1516.  To  main- 
tain assumpsit,  there  must  be  a  privity  between  the  parties,  but  it  may  be  a  privity  in  faet,  or  in 
law.  Between  each  party  to  a  bill  or  negotiable  note,  and  every  other  party,  there  is  a  suEBcieut 
privity  iii  law ;  and  each  party  liable  to  pay,  is  held  responsible,  as  for  so  much  money  had  and 
received  to  the  use  of  the  party  who  is,  for  the  time,  the  holder  and  entitled  to  recover.  State 
Bank  v.  Hurd,  12  Mass.  R.  172.  An  indorser,  by  taking  up  the  note,  is  reinstated  in  his  original 
title ;  and  may  sue  as  indorsee  of  the  note,  striking  out  his  own  and  all  subsequent  indorsements. 
Emerson  v.  Cutts,  12  ilass.  R.  78.  And  in  such  case,  may  give  the  note  in  evidence  upon  the 
count  for  money  had  and  received.  Ellsworth  v.  Brewer,  11  Pick.  316.  The  holder  of  a  nego- 
tiable note,  whether  by  delivery  or  indorsement,  ia  entitled  to  recover  under  the  money  counts, 
Olcott  v.  Rathbone,  5  Wend.  490.     (4  Seldeu  R.  346  ;  2  Id.  19.) 

Grafton  &  Gore  being  copartners  in  trade,  Grafton  makes  a  promissoi-y  note  payable  to  C.  or 
order,  subscribes  it  with  the  name  of  the  firm,  and  writes  the  name  of  C.  as  indorser,  without  hig 
leave  or  knowledge,  and  with  intent  to  defraud  any  future  holder  of  the  note ;  he  delivered  it 
thus  indorsed  to  a  broker,  who  sold  it  to  the  plaintiif ;  held,  that  the  plaintiff,  the  indorsee,  was 
ehtitled  to  recover  on  the  money  counts,  becduse  Grafton  received  the  money  of  the  plaintiff  upon 
i,  false  pretence,  having  offered  the  note  as  indorsed  by  C. ;  and  the  money  so  received  was  in- 
stantly, in  the  eye  of  the  law,  received  to  the  use  of  the  plaintiff,  on  the  ground  that  the  money 
Vas  advanced  on  the  faith  of  security,  which  turned  out  by  the  fraud  of  Grafton  to  be  whoUy 
worthless.  Boardmta  v.  Gore  et  al.,  15  Mass.  R.  331.  It  seems  to  be  no  objection  in  such  case 
to  the  liability  of  the  partner  not  a  party  to  the  fraud,  that  the  money  was  in  faet  applied  to  the 
use  of  one  of  the  partners  only,  the  person  advancing  the  money  having  no  knowledge  that  it 
was  to  be  so  appropriated,  it  being  obtained  upon  a  note  madfe  payable  by  the  company,  both 
the  partners  were  Considered  liable.  See  Page's  Adm'r  v.  Bank  of  Alexandria,  1  Wheat.  35. 
•■*  *  See  ante;  note  716.  *  * 

If  a  draft  not  negotiable,  be  accepted  by  the  dt-awee,  with  an  agreement  to  pay  the  amount  to 
any  person  to  whom  it  is  assigned ;  the  assignee,  after  notice,  may  maintain  an  action  for  money 
had  and  received  against  the  acceptor.   Weston  v.  Penniman,  Mason,  306.    (See  ante,  note  731.) 

(1)  1  Camp.  175.     See  Chitty  on  Bills,  364  (7th  ed.)     (Edwaf'ds  on  Bills  and  Notes,  665,  666.) 

(2)  Bentley  and  another  v.  Northhouse,  2  Ry.  &  Mo.  66.  But  neither  tliis  case  nor  Waynam 
v.  Bend  were  determined  6n  this  point.     Vide  post,  n.  3. 

(3)  Vide  ante,  193,  n.  5,  194,  nn.  1,2;  Exon  v.  Russel,  4  Maule  &  Sel.  507 ;  Thompson  v.  Morgan, 
3  Campb.  101 ;  Wells  v.  Girling,  3  B.  Moore,  79  ;  Barlow  t.  Bisliop,  1  East,  434 ;  Taylor  v.  Hig- 
^ns,  3  East,  169 ;  Bennet  v.  Whitwell,  3  Bos.  &  Pull.  559 ;  Johnson  v.  CoUihgis,  1  Etist,  98 ; 
Dimadale  v.  Lanchestftr,  1  Esp.  k.  201 ;  Israel  v.  Douglas,  1  H.  Bl.  239 ;  Bayley  on  Bills  i4th 
ed.),  287  ;  Chitty  on  Bills  (7th  ed.),  365,  366. 

Note  746.— Bales  v.  Dicker,  1  Mood.  &  Malk.  324;  Littledale,  J.,  said:  "I  am  decidedly  of 
,6{)inion  that  the  bill  is  not  evidence  of  money  had  and  received  by  the  acceptor  to  the  use  of  the 
holder.  I  know  that  it  has  been  sometimes  supposed  that  it  is  io ;  but  I  think  it  against  princi- 
ple, and  caniiot  alio*  it."  Not  iii  an  aStibh  by  the  indoi-see  against  the  nlaker.  Bentley  v.  North- 
house,  Id.  66.  *  *  See  Chitty  on  Bills  (11th  Am.  ed.),  pp.  578  to  58S,  and  hotes,  as  to  the  cases 
in  which  the  holder  fiiay  rficoVelr  up'On  the  tiioliey  tebunts.  *  * 
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Defence.     Declarations  of  former  holders. 

Where  a  note  is  indorsed  to  a  party  before  it  is  due,  and  an  action  is ' 
brought  by  the  indorsee  against  the  maker,  evideuce  is  not  admissible,  on 
the  part  of  the  defendant,  of  declarations  made  by  the  payee  of  the 
note,  even  whilst  the  note  was  in  his  possession,  at  least  if  the  party 
making  the  declarations  is  still  alive.(l)     It  has  been  held  that  letters 


(1)  Barough  v.  White,  4  B.  &  C.  325.  The  note  in  this  case  was  payable  on  demand.  See 
Pooockv.BilliBg,  2Biiig.  269;  7B.  Moore,  90;  Shawv.  Broom,  4  D.  &R.  730;  Smithv.DeWruitz, 
1  Ry.  &  Mo.  212. 

Note  747. — Dade's  Adm'r  v.  Madison,  5  Leigh,  401.  The  holder  of  a  negotiable  note,  it  is 
said,  has  nothing  to  do  with  the  original  consideration ;  he  talces  it  discharged  of  all  equities  be- 
tween the  maker  and  payee.  Therefore,  it  was  held,  that  the  declarations  of  the  indorser  (payee) 
made  after  the  indorsement  of  the  note,  were  not  admissible  in  evidence  in  an  action  by  the  in- 
dorsee agaiiist  the  maker.  Camp  v.  Walker,  5  Watts,  482.  However,  where  an  indorsee  takes 
&  negotiable  security,  with  actual  or  constructive  notice,  that  it  was  obtained  by  fraud,  or  would 
be  subject  to  any  other  legal  defence  in  a  suit  commenced  thereon  by  the  payee,  he  takes  it  sub- 
ject to  every  such  defence  in  any  suit  brought  in  his  own  name.  Per  Shaw,  C.  J.,  in  Sylvester  v. 
Crapo,  15  Pick.  92.  If  the  security  is  overdue  and  dishonored,  at  the  time  of  the  indorsement, 
this  circumstance  proves  such  legal  constructive  notice,  and  lets  in  the  promisor  to  any  defence 
which  he  could  make  against  the  promisee.  Id.  In  Massachusetts,  it  is  tield  that  a  promissory 
note  payable  on  demand,  is  payable  within  a  reasonable  time ;  that  after  the  lapse  of  such  rea- 
sonable time,  it  is  to  be  deemed  overdue  and  dishonored ;  and  what  is  reasonable  time  is  a  question 
of  law  upon  the  facts  proved.    Id.  and  cases  cited. 

Where  a  note  payable  on  demand,  was  negotiated  eleven  months  after  the  date,  held,  that  the 
defendant  was  entitled  to  give  the  declarations  of  the  payee,  made  when  he  held  the  note,  to 
show  fraud  in  obtaining  the  note,  on  the  principle  that  they  were  admissions  in  relation  to  the  title 
to  property  which  he  then  lield.  Id.  The  case  of  Barough  v.  White  (4  Barn.  &  Cress.  325),  pro- 
ceeded on  the  ground  that,  in  England  a  promissory  note  payable  on  demand,  is  not  overdue  or 
deemed  dishonored,  by  lapse  of  time,  nor  till  an  actual  demand  made.  Such  a  security  is  regarded 
there  as  a  continuing  security  until  the  holder  shall  see  fit  to  render  it  due  by  a  demand.     Id. 

Barough  v.  While,  cited  in  the  text,  turned  upon  the  question  whether  the  note  was  overdue 
when  it  was  indorsed.  The  note  was  payable  on  demand ;  and  it  was  considered  that  such  ^ 
note  could  not  be  treated  as  overdue  without  evidence  of  payment  having  been  demanded  and 
refused.  The  declarations,  therefore,  of  the  payee  were  rejected;  the  plaintiff  not  being  identi- 
fied with  the  payee.  But  when  the  indorsee  is  identified  in  interest  with  the  payee ;  when  he 
takes  the  instrument  being  overdioe,  the  declarations  of  the  payee,  while  he  held  tlie  instrument, 
adverse  to  his  own  interest,  have  been  held  to  be  clearly  admissible  in  favor  of  the  maker.  Ilatoh 
V.  Dennis,  1  Fairf.  E.  244.  The  oases  were  ably  reviewed  in  tliat  case  ;  and  Mr.  Justice  Parris, 
who  delivered  the  judgment  of  the  court,  says :  "An  indorsee  witliout  notice,  and  for  a  valuable 
consideration,  is,  in  general,  not  affected  by  the  transactions  between  the  original  parties.  But 
when  he  takes  a  note  under  circumstances  which  might  reasonably  create  suspicion,  as  when  it 
is  negotiated  after  the  time  of  payment  has  elapsed,  he  is  oojisidered  as  identified  in  interest  with 
the  payee,  and  may,  in  an  action  against  the  maker,  be  met  with  every  defence  of  which  the 
maker  could  have  availed  himself  in  an  action  by  the  payee."  "  He  may  prove  the  same  facts 
in  defence  against  the  indorsee  that  he  might  have  proved  if  the  action  had  been  in  the  name  of 
the  payee.  In  the  latter  case  the  proof  could  not  come  from  the  testimony  of  the  payee,  for 
being  a  party  to  the  suit,  the  defendant  could  not  avail  himself  of  that  evidence.  But  when  the 
action  is  brought  in  the  name  of  the  indorsee,  the  payee  not  being  a  party  to  the  record,  and  not 
interested  for  the  defendant,  is  a  con^petent  witness  to  prove  certain  facts  necessary  for  the 
maker's  defence,  not,  however,  relating  to  the  original  validity  of  the  instrument.  If  he  be  a 
party  to  the  record,  and  a  party  in  interest,  his  admissions  are  evidence."    Id.    It  is  a  general 
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principle  that  the  sayings  and  declarations  of  oDe  who  is  a  competent  ■witness  in  a  cause,  are  not 
tj  be  admitted  as  evidence  to  charge  another,  upon  the  general  ground  that  thej  are  hut  hearsay 
evidence,  and  not  the  best  which  the  nature  of  the  case  affords.  But  there  are  exceptions  to  thiS' 
rule.  Id,  Such  was  the  case  of  Poeock  v.  Billings  (2  Bing.  269),  where  the  admisaions  were 
received,  and  the  verdict  set  aside  and  a  new  trial  ordered,  because  it  did  not  appear  that  the 
note  was  overdue  when  indorsed.  At  the  second  trial  that  fact  appeared,  and  the  question  of 
the  admissibility  of  the  payee's  declarations,  made  while  he  held  the  note,  was  again  raised,  and 
upon  argument  they  were  held  to  be  admissible.  The  same  doctrine  is  recognized  in  Shaw  v. 
Broom  (4  Dowl.  &  RyL  730),  in  Beauchamp  v.  Perry  (1  Barn.  &  Adol.  89),  and  in  Smith  v.  De 
Wmitz  (Ey.  &  Mood.  212) ;  Graves  v.  Key  (3  Bam.  &  Adol,  313). 

Whitaker  v.  Brown  (8  Wend.  490)  seems  different.  But  the  report  of  that  case  is  very  short ; 
it  does  not  appear  from  the  facts  stated,  whether  the  note  was  overdue  when  indorsed.  It 
seems,  however,  to  have  been  decided  on  the  authority  of  Dickham  v.  Wallis  (5  Esp.  N.  P.  253), 
"a  case  (said  the  judge)  precisely  like  the  one  at  bar."  After  citing  Poeock  v.  BUlhagg  (2 
Bing.  269),  the  court,  Sutherland,  J.,  says  r  "  I  should  nevertheless  adhere  to  the  decisions  of 
our  own  court,  and  the  opinion  of  Lord  EUenborough,  in  5  Esp.,  founded,  as  they  appear  to  me 
to  be,  upon  a  fundamental  principle  of  the  law  of  evidence."  Held,  accordingly,  that  the  decla- 
rations of  the  payee  of  a  note,  were  not  admissible  in  an  action  on  such  note  by  the  assignee 
thereol^  although  it  seems,  the  note  was  tiansferred  after  it  became  due.  The  same  principle 
has  been  recognized  in  Connecticut.  In  ejectment,  held,  that  the  declarations  of  one  through 
whom  plaintiffs  claimed  title,  were  not  admissible ;  he  being  alive,  and  could  be  a  witness.  Fitch 
V.  Chapman,  10  Conn.  R.  8.  Williams,  J. :  "It  is  said,  that  the  plaintiff  is  identifled  with  J.  C, 
because  he  claims  through  him.  The  indorsee  of  a  promissory  note,  claims  through  the  in- 
dorser ;  but  it  does  not^  therefore,  follow,  that  the  declarations  of  that  indorsee  can  be  given  in 
evidence  ;  as  was  observed  in  Barough  v.  White  {supra),  I  should  think  the  identity  spoken  of 
in  the  books,  referred  rather  to  those  cases  where  the  nominal  plaintiff  was  suing,  in  fact,  for  the 
benefit  of  a  third  person ;  and  this  identifled  their  interests."  Persons  whose  declarations  were 
admitted,  though  not  dead,  were  so  situated  that  they  could  not  be  witnesses,  or  could  not  be 
compelled  to  testify.  Beers  v.  Hawley  et  al.,  2  Conn.  R.  467  ;  Norton  v.  Pettibone,  7  Id.  319, 
323.  In  the  subsequent  case  of  Rogers  v.  Moore  (10  Id.  13),  which  was  also  ejectment,  the 
plaintiff  claimed  title  under  B.  B.,  deceased ;  and  his  declarations  while  he  owned  the  land,  were 
admitted,  as  to  facts  claimed  to  be  inconsistent  with  his  claims  of  title ;  the  coun.  Church,  J., 
saying :  "The  principle,  that  the  declarations  of  a  person  deceased,  while  in  possession  of  the 
premises,  against  his  title,  has  been  too  recently  settled,  in  7  Conn.  E.  319,  and  before  that,  ia 
2  Conn.  R.  467,  to  be  considered  now  open  for  discussion." 

In  Pennsylvania,  however,  it  seems  to  be  settled  by  repeated  decisions,  that  the  declarations 
of  a  person  holding  the  legal  title  to  an  estate  under  whom  the  plaintiff  claims  title,  made  during 
the  time  he  owned  the  land,  are  evidence,  Weidmau  v.  Kohr,  4  Serg.  &  Rawle,  174.  It  is  no 
stated  in  the  report  whetlier  the  grantor  in  that  case  was  living;  from  the  antiquity  of  the  trans- 
action, it  is  very  apparent  that  he  was  not.  So,  indeed,  it  was  considered  in  Strickler  y,  Todd 
(10  Serg.  &  Rawle,  63).  In  a  later  case  (Gibblebouse  v.  Strong,  3  Rawle,  437),  it  was  decided, 
that  the  declarations  of  a  person  while  holding  the  legal  title,  that  he  was  but  the  trustee  for 
another,  who  paid  the  purchase  money,  were  admissible  in  evidence  against  those  claiuiing  under 
him,  although  he  was,  at  the  time  when  the  declarations  were  offered  in  evidence,  within  the 
reach  of  the  process  of  the  court,  and  might  have  been  called  as  a  witness. 

The  applicability  of  this  principle  to  personal,  as  well  as  real  actions,  is  recognized  in  Hatch  v. 
Biennis  {supra),  and  in  Snelgrove  v.'  Martin  (2  M'Cord,  241),  and  in  Poeock  v.  Billings  (swjjra). 
Best,  C.  J.:  "In  receiving  tlie  declarations  of  a  former  holder  of  a  bill,  made  during  Ms  posses- 
sion, likened  the  case  to  that  of  declarations  made  by  the  owner  of  an  estate  dui-ing  his  posses- 
sion."   See  also  Jackson  v.  Bard,  4  John.  R.  230. 

The  declarations  of  a  person  formerly  interested  in  an  estate,  are  admissible  in  evidence, 
wher.  the  party  himself  might  have  been  called.  Thus,  declarations  respecting  the  subject  mat- 
ter of  a  cause,  by  a  person  who,  at  the  time  of  making  them,  had  the  same  intererest  in  such 
matter  as  one  of  the  parties  now  has,  is  evidence  as  showing  an  assertion  of  ownership,  though 
it  be  not  proved  that  any  person  was  present  on  behalf  of  the  plaintiff,  or  knew  of  it,  and  though 
the  maker  is  alive,  and  might  be  called  as  a  witness.    "Woolway  v.  Rowe,  1  Adol.  &  Ell.  114. 
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from  the  payee  to  the  maker,  are  admissible  to  prove  the  illegality 
of  the  consideration  of  a  note,  if  they  are  shown  to  be  co tempo raneous 
with  the  making  of  the  note,  as  they  are  evidence  of  an  act  done  by  the 
payee,  through  whom  the  plaintiff  claims  ;(1)  but  this  appears  to  be  a 
strong  decision. 

In  an  action  on  a  bill  of  exchange,  the  drawer  is  a  competent  witness 
for  th3  plaintiff,  to  prove  the  handwriting  of  the  acceptor,,  although  the 
forgery  of  the  djfendant's  nama  is  imputed  to  th3  witae3s.(2)     A  drawer 


Statements  of  third  persona  are  inadmissible.  Healy  v.  Jacobs,  2  C.  4  P.  616.  But  if  it  be 
sliown  that  the  plaintiff  was  suing  for  the  benefit  of  a  third  person,  what  that  person  has  said 
wiU  be  admissible  in  evidence.  Welstead  v.  Levy,  2  Mood.  &  Malk.  138.  In  general,  however, 
evidence  of  what  a  third  person  said  when  he  was  holder  of  a  bill,  is  not  admissible  against  the 
.plaintiff;  except  it  appear  that  the  plaintiff  is  merely  an  agent  for,  or  tool  of  the  third  party.  Id. 
But  where  a  bill  of  exchange  had  been  given  by  the  acceptor  for  the  accommodation  of  the 
drawer,  and  whilst  it  was  in  the  hanfls  of  the  latter,  he  made  a,  declaration  that  it  was  an  accom- 
modation bill,  and  that  the  acceptor  had  received  no  value ;  long  after  the  bill  was  due,  the 
drawer  indorsed  ihe  bill  to  the  plaintiff,  all  accounts  between  the  drawer  and  acceptor  being  then 
closed,  it  was  held,  the  declaration  of  the  drawer  was  inadmissible  to  affect  the  plaintiff's  title, 
on  the  ground  that  what  would  be  a  good  defence  against  the  drawer,  would  be  equally  a 
good  defence  against  the  indorsee  in  this  case.  Benson  v.  Marshal,  cited  in  4  Bowling  & 
Eyland,  '132. 

If  the  instrument  be  not  negotiable,  then  the  declarations  of  the  payee  made  previous  to  the 
assignment,  are  admissible  in  an  action  brought  in  the  name  of  the  payee ;  because  he  was  then 
admitting  against  his  own  interest,  and  being  a  party  to  the  record,  the  defendant  cannot  make 
use  of  him  as  a  witness.  Hatch  v.  Dennis,  supra;  Hacket  v.  Martin,  8  Greenl.  '77.  His  declara- 
tions, subsequent  to  the  assignment,  are  not  admissible. 

The  holder  of  a  negotiable  note  has  nothing  to  do  with  the  originai  consideration ;  he  takes  it 
discharged  of  all  equities  between  the  maker  and  payee.  It  is  scarcely  necessary,  after  the  re- 
peated decisions  which  have  been  made,  to  add,  that  the  declarations  of  the  payee,  after  parting 
with  his  interest  in  the  note,  are  not  admissible  in  evidence.  Camp  v.  "Walker,  5  Watts'  R.  428; 
Atkinson  v.  Gra'iam,  Id.  411.  The  promisor  may  show  as  against  the  promisee,  that  the  note 
was  illegal  or  without  consideration ;  and  after  showing  that  the  note  was  indorsed  when  over- 
due, he  will  be  let  into  the  same  defence.     Grew  v.  Burditt,  9  Pick.  265. 

(1)  Kent  V.  Lowen,  1  Campb.  111.     And  see  Langdon  v.  Hulls,  5  Hsp.  158. 

Note  748.— See  last  note.  Statements,  when  part  of  the  illegal  transaction  itself,  and  made 
at  the  same  time  by  the  parties  to  it,  may  perhaps  be  admissible  in  evidence  against  a  subse- 
quent holder  as  part  of  the  res  gestae.  Chit,  on  Bills,  650.  But  a  very  learned  judge  refused  to 
receive  evidence  of  what  a  prior  holder  had  said  against  the  validity  of  a  bill  whilst  he  was  the 
holder,  because  such  holder  was  living,  and  might  be  called  as  a  witness.  Gazelee,  J.,  in  Hedger 
V.  Horton,  3  Carr.  k  Payne,  179.  In  an  action  by  the  indorsee  against  the  maker  of  a  promis- 
sory note,  the  declarations  of  the  payee  (not  uttered  at  the  time  of  making  the  note)  are  not  evi- 
dence to  prove  that  the  consideration  for  the  note  was  money  lost  at  play,  unless  it  be  previously 
shown  that  the  indorsee  is  identified  in  interest  with  the  payee,  as  by  having  taken  the  note 
after  it  was  due,  or  without  any  consideration.  Beauohamp  v.  Parry,  1  Barn  &  Add.  89.  *  *  See 
ante,  of  the  text,  and  the  notes.  *  * 

A  promissory  note  was  allowed  to  be  impeached  and  reduced  in  amount  by  a  letter  from  the 
payee,  stating  upon  what  consideration  it  was  given.  Lewis  v.  Gray,  1  Mass  R.  297.  *  *  But 
see  Bailey  v.  Wakeman,  2  Denio,  220,  overruling  the  same  case  in  2  Hill,  279,  and  denying  the 
competency  of  such  proof  as  part  of  the  res  gesice.  *  * 

(2)  Dickinson  v.  Prentice,  4  Esp.  R.  52  :  Bayley  on  Bills,  419  (4th  ed.)  On  the  subject  of  the 
competency  of  witness,  vide  ante,  p.  187,  and  infra,  p.  227. 


198  Of  Evidence  in  Actions  on  [CH.  r, 

is  also  a  competent  -witness  for  the  defendant,  to  prove  that  tlie  plaintiiF 
discounted  the  bill  on  an  usurious  consideraticn,(l)  or  that  the  bill  was 
given  on  a  gaming  consideration, (2)  or  has  been  paid  ;(S)  and  it  is  no 
objection,  that  he  is  a  prisoner  on  a  charge  of  having  forged  the  bill.(4) 
Where  a  bill  has  been  drawn  by  one  partner  in  fraud  of  the  rest,  to  pay  a 
separate  creditor,  a  copartner  is  competent  to  prove  the  drawer's  want  of 
authority.(5)  But  the  drawer  of  a  bill  is  not  a  competent  witness  for  the 
acceptor  of  an  accommodation  bill,  to  prove  that  the  bolder  received  the 
bill  on  usurious  consideration  ;(6)  because  he  is  liable  to  the  acceptor  not 
only  for  the  principal  sum,  but  also  for  all  damages  sustained  by  the  ac- 
ceptor in  the  suit.  The  drawer  will,  liowever,  be  an  admissible  witness 
for  this  purpose,  if  he  has  become  bankrupt  and  obtained  his  certifi- 
cate. (7) 

In  an  action  on  a  promissory  note  or  bill  of  exchange,  theindoTseris  iu 
general  a  competent  witness,  either  for  the  plaintiff  or  defendant.(8)  Thu^ 
he  may  be  called  by  the  plaintiff  to  prove  his  own  iniiorsement.{9)  And 
in  an  action  against  the  maker  of  a  promissory  note,  he  is  a  competent 
witness  for  the  defendant,  to  prove  payment  of  the  money  for  which  he 


(11  Rich  V.  Topping,  Peake's  N.  P.  0.  224;  Brand  v.  Ackennan,  5  Esp.  119. 

(2)  Hubner  v.  Richardson,  Manning's  Index,  327. 

(3)  Humphrey  v.  Moxon,  Peake's  N.  P.  C.  52. 

(4)  Barber  v.  Gingell,  3  Esp.  C.  62. 

(5)  By  Lord  Ellenborough,  in  Ridley  v.  Taylor,  13  East,  Ite. 

(6)  Jones  v.  Brooke,  4  Taunt.  464.  And  see  Bottomley  v.  Wilson,  3  Stark.  N.  P.  C.  148 ', 
Harman  v.  Lashbrey,  Holt's  C.  390.  See  Yol.  I,  Chap.  5,  Sects.  4  and  5.  But  the  drawer  wiU 
be  rendered  competent  by  a  release.     Hardwiek  v.  Blanchard,  1  Gow  N.  P.  C.  113. 

Note  749. — Hubbly  v.  Brown,  16  John.  R.  70.  Persons  liable  to  the  costs  of  an  action,  have 
an  immediate  interest  in  the  event,  and  are,  therefore,  not  competent. 

One  who  admits  he  is  hable  in  respect  to  a  claim  on  which  an  action  is  brought,  is  nevertheless 
incompetent  to  be  a  witness  in  the  action ;  for  though  contribution  in  respect  to  the  claim  ad- 
vanced, be  ultimately  against  his  interest,  he  has  a  stronger  interest  to  defeat  the  action  or  lessen 
the  damages.     Hall  v.  Rix,  6  Bing.  181. 

(7)  Ashton  V.  Longes,  2  Ry.  k,  Mo.  N.  P.  0.  127.  See  Brind  v.  Bacon,  5  Taunt  183;  6  Geo. 
IT,  c.  16,  §  52. 

(8)  Bayley  on  Bills  (4th   ed.)  422.      Vide  post,  Indorsee  against  drawer. 

Note  750. — In  Knights  v.  Putnam  (3  Pick.  184),  the  action  was  by  the  indorsee  of  a  nego- 
tiable note  against  the  maker ;  the  indorser  was  introduced  as  a  witness  to  prove  usury,  as  be- 
tween himself  and  the  indorsee,  in  the  transfer  of  the  note ;  and  also  that  it  was  pledged  to  the 
indorsee  for  a  debt  less  than  the  amount  of  it ;  the  testimony  was  rejected  as  irrelevant.  But  the 
judge  in  delivering  the  opinion  of  the  court,  says,  that  the  indorsement  being  unqualified,  the  in- 
dorser could  not  be  received  as  a  witness  to  qualify  it,  by  establishing  an  interest  in  himself. 

The  indorser  is  admissible  to  prove  the  time  of  the  indorsement  and  other  facts  not  affecting 
the  original  validity  of  the  note.  Adams  et  al.  v.  Carver  et  al.,  6  Greenl.  390 ;  Spring  v.  Lovett,  11 
Pick.  417.  A  note  payable  on  demand  is,  strictly  speaking,  overdue  from  the  time  it  is  made; 
and  if  indorsed  long  after  due,  it  is  subject  to  all  the  equities  to  which  it  was  liable  ia  the  hands  of 
the  person  from  whom  he  took  it.  Sargent  v.  Southgate,  5  Id  317.  If  a  party  to  a  note  stands 
disinterested,  he  is  competent  to  testify  as  to  facts  subsequently  arising.  Skelding  v.  Warren,  15 
John.  R.  270. 

(9)  Richardson  v.  Allan,  2  Stark.  N.  P.  0.  334. 


CH.  I.]  Promissory  Notes  q.nd  Bills  nf  Exchange.  199 

indorsed  tlie  note.(l)  So,  in  an  action  by  an  indorsee  agaiut  the  acceptor 
of  a  bill  of  exchange,  he  may  prove  that  the  bill  was  made  in  Loudon, 
although  dated  in  a  foreign  country,  and,  therefore,  void  for  want  of  an 
English  stamp.(2)  And  if  a  witness  is  discharged  by  his  bankruptcy  and 
certificate,  of  his  liability  on  a  bill  which  he  has  guarantied,  his  evidence 
is  admissible,  because  he  is  thereby  also  relieved  from  liability  to  the 
costs.(3)  It  has  been  held,  in  one  case,  that  an  indorser  cannot  be  called 
to  prove  a  title  in  himself;  as,  by  provmg  that  he  delivered  the  bill  to  the 
plaintiff  as  his  agent  only,  to  enable  him  to  obtain  payment;  and  that  a 
release  from  the  defendant  would  not  render  him  a  competent  witness  ;  but 
the  principle  of  tbis  decision  is  very  questionable. (4) 

II.  In  the  next  place,  it  is  proposed  to  treat  of  the  evidence  in  cases 


(1)  Charrington  v.  Milner,  Peake's  X.  P.  0.  6. 

Note  151. — It  ia  a  general  rule,  that  although  a  party  to  a  negotiable  instrument  i3  inad- 
missible as  a  witness  to  impeach  its  original  validity  (Mann  v.  Swann,  14  John.  K.  270;  Churchill 
V.  Suler,  4  Mass.  R.  156;,  yet  he  is  competent  to  prove  a  discharge,  payment,  or  any  other  mat- 
ter expostfado  to  defeat  the  action.  WoodhuU  v.  Holmes,  10  Johns.  R.  231;  White  v.  Kibling, 
11  Id.  1 28 ;  Warren  v.  Merry,  3  Mass.  R.  27.  Where  the  indorser  of  a  note  was  admitted  as  a 
witness  to  show  that  he  indorsed  it  after  it  fell  due,  the  plaintiff  was  allowed  to  impeach  his  tes- 
timony by  producing  letters  of  the  witness  in  relation  to  the  transfer.  Baker  et  al.  v.  Arnold,  3 
Caines'  R.  279.  It  was  decided  early  in  Pennsylvania,  that  an  indorser  could  not  be  a  witnpss 
1-0  invalidate  an  instrument  to  which  he  was  a  party.  Stiles  v.  Lynch,  2  Dall.  194.  This  rule, 
with  certain  restrictions  and  qualifications,  lias  since  been  repeatedly  recognized.  Id. ;  4  Serg. 
&  Rawle,  115;  6  Id.  115;  1  Rawle,  197;  2  Watts,  265.  The  rule  is  confined  to  negotiable  pa- 
per; and  the  instrument  must  not  only  be  negotiable,  but  must  have  been  actually  negotiated. 
Gest  V.  Espy,  2  Watts,  265.  Having  given  the  note  or  bill  the  sanction  of  his  name,  and  thereby 
added  to  its  value,  by  giving  it  currency,  he  shall  not  be  permitted  to  testify  that  the  note  was 
given  for  a  gambling  consideration,  or  under  any  other  circumstances  which  would  destroy  its 
validity.  Bank  of  U.  S.  v.  Dunn,  6  Peters'  R.  51;  Deering  v.  Sawtel,  4  Greenl.  R.  191.  This 
rule  applies  not  only  to  actions  directly  upon  the  note,  but  to  all  others,  where  its  validity  comes 
collaterally  in  question.  Id.  The  reasons  of  policy  for  this  rule  are  lucidly  exhibited  by  Chief 
Justice  Parsons,  in  Churchill  v.  Suter,  supra.  The  rule,  however,  has  been  held  not  to  apply  to 
what  occurs  after  indorsement.  Shamburgh  v.  Commogero,  10  Mart.  R.  18.  *  *  The  rule  ex- 
cluding the  party  from  impeaching  the  original  validity  of  the  instrument,  prevails  in  the  Supreme 
Court  of  the  United  Stales,  and  in  the  following  states,  viz:  Maine,  Massachusetts,  Pennsylvapia, 
Ohio,  and  Louisiana.  The  contrary  rule  prevails  jn  New  York  (Stafford  v.  Rice,  5  Cowen,  23  ; 
Bank  of  Utioa  v.  Hillard,  Id.  153;  Williams  v.  Walbridge,  3  Wend.  415),  Virginia,  Connecticut, 
Kentucky,  North  and  South  Carolina,  Georgia,  Alabama,  Tennessee,  New  Hampshire,  Vermont 
(but  see  Chandler  v.  Mason,  2  Verm.  198),  and  Missouri.  See  the  cases  collected  in  Chitty  on 
BiUs  (11th  Am.  ed.),  p   669,  and  notes.  *  * 

(The  competency  of  parties  depends  upon  the  same  general  rules  which  apply  to  other  wit- 
nesses. Greenl.  on  Ev  §§  203 — 207.  At  common  law  they  were  held  incompetent,  when 
directly  interested  in  the  event  of  the  suit,  on  the  ground  of  such  interest;  and  since  the  recent 
statutes  declaring  that  interest  shall  not  disqualify,  they  ^re  unquestionably  competent.) 

(2)  Jordaine  v.  Lashbrooke,  7  T.  R.  60]. 

(3J  Brind  v.  Bacon,  5  Taunt.  183.  And  see  Bottomley  v.  "Wilson,  3  Stark.  N.  P.  0. 148;  Moody 
V.  King,  2  B.  &  C.  558.  And  vide  ante,  p.  198.  See  further  respecting  the  competency  of  an 
indorser,  past,  Indorsee  against  Drawer. 

(4)  Buckland  v.  Tankard,  5  T.  R.  578 ;  BuU.  N.  P.  288.     See  Vol.  I,  Chap.  5,  Sects.  4,  5. 
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where  the  liability  of  the  defendant  arises  in  consequence  of  the  default  of 
another  party  ;  and  herein, — 

Of  the  evidence  in  actions  by  the  indorsee  of  a  promissory  note  against 
the  indorser,  and  by  the  payee  or  indorsee  of  a  bill  of  exchange  against 
the  drawer  or  indorser.(l) 

In  these  actions  the  plaintiff  must  prove,  at  the  trial,  the  defendant's 
liability  upon  the  note  or  bill,(2)  and  his  own  interest  in  it,  and  a  present- 
ment to  the  maker  or  acceptor,  and  notice  to  tiie  defendant  of  non  payrnent 
or  non-acceptance. 

Admissions  of  indorser. 

As  to  the  first  point,  enough  has  been  said  in  treating  of  the  preceding 
actions  upon  notes  and  bills  ;  and,  upon  the  second,  it  is  only  necessary  to 
add  to  what  has  been  there  noticed,  that  in  an  action  against  an  indorser, 


(1)  Note  752. — In  Connecticut,  a  blank  indorsement  of  a  note  not  negotiable,  prima  facie  im- 
plies a  contract  on  the  part  of  the  indorser,  that  the  note  is  due,  that  the  maker  shall  be  of  ability 
to  pay  it  when  it  comes  to  maturity,  and  that  it  is  collectable  by  the  use  of  due  diligence.  Per- 
kins V.  Catlin,  11  Conn.  R.  213,  and  cases  cited. 

The  indorsement  of  a  negotiable  note  by  a  stranger,  is  subject  to  the  same  construction,  and 
imposes  upon  the  payee  the  same  diligence  as  in  the  case  of  a  note  not  negotiable.  Id.  But  M 
between  the  payee  of  a  negotiable  note  and  a  third  person,  who  has  indorsed  it  in  blank,  as  a 
further  security  to  the  payee,  it  is  competent  for  the  payee  to  prove,  by  parol,  the  agreement 
■  which  was  in  fact  made  at  the  time  of  the  indorsement,  and  the  performance  of  which  the  in- 
dorsement was  intended  to  secure.  Id.  (Not  so  in  New  York.  Edwards  on  Bills  and  Notes, 
229,  273,  650. 

Where  the  guaranty  or  promise  relied  upon  was  in  these  words :  "I  acknowledge  myself  to  be 
holden  as  surety  for  the  payment  of  the  above  note;"  the  note  having  previously  been  signed  by 
C. ;  held,  that  defendant  was  answerable  as  an  original  promisor,  and  not  merely  on  the  contin- 
gency of  C.'s  failing  to  pay.  Hunt  v.  Adams,  6  Mass.  R.  519.  This  decision  was  recognized  in 
Cobb  et  al.  v.  Little  (2  Green!  B.  261),  where  defendant's  engagement  was  absolute,  that  the  note 
should  be  paid  in  six  months ;  and  held,  that  it  was  the  duty  of  the  defendant  .to  see  the  note 
paid  at  the  time ;  and  if  it  was  not,  to  take  notice  of  his  neglect  and  pay  the  amount  of  the  note 
himself. 

Parties  make  this  species  of  contract  like  all  others,  on  such  terms  as  they  choose.  Sometimes 
a  guaranty  is  conditional,  as  in  the  case  of  Tyler  v.  Binney  (1  Mass.  B.  479),  where  the  payee  of 
a  negotiable  note  made  a  special  indorsement  thus :  "I  guarantee  the  payment  of  the  within  note 
in  eighteen  months,  if  it  cannot  be  collected  of  the  promissor  before  that  time;''  held,  in  such 
case,  the  plaintiff  was  bound  to  prove  a  title  to  the  note ;  there  being  no  name  inserted  in  the 
indorsement;  the  court  saying,  "  The  guaranty,  taken  independently  of  the  note,  is  a  promise  not 
negotiable,  being  conditional,  and  not  absolute ;  and  connected  with  it,  the  supposition  is  alto- 
gether unreasonable  and  improbable,  of  an  unlimited  currency  intended  for  the  note  itself  at  the 
risk  of  the  indorser." 

(2)  Note  753. — "No  person  can  maintain  an  action  as  indorsee  of  a  bill  of  exchange,  without 
proving  an  assignment  of  the  bill  by  the  payee.  The  plaintiff's  title  to  recover  is  as  assignee  of 
the  payee ;  and  it  is  necessary  that  he  show  the  assignment,  by  proving  the  signature  of  the 
assignor,  who  is  the  payee,  either  by  evidence  of  his  handwriting,  or  by  other  sufficient  evidence." 
Parsons,  Oh.  J.,  in  Blakely  v.  Grant,  6  Mass.  R.  386,  A  blank  indorsement,  as  between  the 
immediate  parties,  is  prima  facie  evidence  only  of  the  contract  which  they  have,  and  like  all 
other  such  legal  presumptions,  may  be  explained  by  parol  evidence,  Perkins  v.  Catlin,  11  Conn. 
Rep.  229. 
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tlie  proof  of  tlie  defendant's  indorsement  will  dispense  witli  evidence  of 
the  handwriting  of  the  maker  or  drawer ;  and  the  indorser  is  liable, 
though  the  bill  be  forged.(l)  The  defendant's  indorsement  admits  also 
the  ability  and  signature  of  every  antecedent  party.(2)  But  indorsements 
which  are  subsequent  to  that  of  the  defendant  must  be  proved,  if  they  are 
averred  in  the  declaration.(3)  However,  an  admission  by  the  defendant, 
of  his  liability  to  the  plaintiff  through  any  intermediate  indorsement,  will 
dispense  with  proof  of  that  indorsement.(4)  When  the  indorsement  is  at- 
tested, as  it  must  be  where  the  note  is  for  the  payment  of  less  than  five 
pounds,  otherwise  the  note  is  absolutely  void,(5)  the  indorsement  must  be 
regularly  proved  by  the  subscribing  witness. 

Admission  by  drawer. 

In  an  action  by  the  indorsee  against  the  drawer,  the  indorsement  of  the 
payee  must  be  proved,  although  the  bill,  so  indorsed,  was  shown  to  the 
defendant  after  it  became  due,  at  which  time  the  defendant  did  not  object 
to  the  title  of  the  holder ;  as,  where  he  objected  to  pay,  on  the  ground 
of  having  drawn  without  consideration,  but  said  nothing  respecting  the 
indorsement,  Lord  Ellenborough  held,  that  this  could  not  be  considered  as 
an  admission  of  the  handwriting  of  the  indorser.(6) 

Presentment  when  necessary. 

It  is  in  all  cases  necessary  for  the  plaintiff  to  prove  a  presentment  for 
payment,  and  he  must  show  a  demand(7)  on  the  person  who  is  primarily 


(1)  Lambert  v.  Oakes,  1  Ld.  Raym.  443 ;  S.  C,  1  Salk.  12T  ;  Free  v.  Hawkins,  Holt's  C.  550. 
Note  754. — Harris  v.  Bradley,  7  Terger,  310.    The  holder  of  a  bill  or  note  has  nothing  to  do 

with  the  preceding  indorsements,  and,  whether  genuine  or  not,  his  immediate  indorser  is  liable  to 
him.  The  last  indorsement  is,  in  fact,  a  guaranty  of  the  preceding  indorsements,  and  admits  the 
handwriting  of  the  drawer  and  prior  indorser,  although  the  bill  be  forged.  Chit  on  Bills,  197, 
198  ;  3  Kent's  Com.  60.  The  note,  therefore,  ^th  its  indorsements,  was  admitted  to  be  read  to 
the  jury'  upon  proof  having  been  made  of  the  indorsement  by  the  defendant.  Harris  v.  Brad- 
ley, supra. 

The  general  issue  of  non-assumpsit  has  been  held  not  to  apply  to  a  denial  of  the  making  of  the 
note  or  its  indorsement,  unless  sworn  to  as  required  by  statute ;  the  act  declaring  that  no  in- 
dorser shall  plead  any  plea  denying  directly  or  indirectly  such  indorsement,  unless  the  plea  is 
accompanied  with  an  afBdavit  of  the  truth  thereof.     Smith  v.  M'Manus,  7  Terger,  477. 

(2)  Bayley  on  Bills  (4th  ed.),  366  ;  Critchlow  v.  Perry,  2  Campb.  182  ;  Chaters  v.  Bell,  4  Esp. 
C.  210 ;  Lambert  v.  Pack,  1  Salk.  127. 

(3)  Vide  ante,  p.  193. 

(4)  Sidford  v.  Chambers,  1  Stark.  N.  P.  C.  326. 

(5)  By  St.  17  G.  Ill,  c.  30,  §  1. 

(6)  Duncan  v.  Scott,  1  Campb.  101. 

(7)  Note  755. — The  demand  may  be  made  by  an  agent  who  had  the  note  for  collection,  although 
he  has  not  the  note  with  him  at  the  time.  Thus,  where  the  note  was  discounted  at  the  bank, 
and  the  cashier  made  the  demand,  held,  that  it  was  sufficient ;  it  appearing  that  the  indorser 
knew  it  was  discounted  at  the  i  ank.  Gallagher  v.  Roberts,  2  Fairf.  R.  489.  But  a  demand 
made  on  the  maker  of  the  note  in  "W.,  by  an  agent  of  the  plaintiffs  then  living  in  B.,  and  having 
the  note  there  in  their  possession,  while  M.,  the  agent,  had  only  a  copy  of  the  note  when  he 
made  the  demand,  was  held  insufficient.    Freeman  v.  Boynton,  7  Mass.  R.  483. 
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liable,  or  that  he  has  used  dae  diligence  to  get  the  money  from  him.(l) 
An  allegation  of  due  preseatment  will  not  be  satisfied,  by  proof  that  the 
inaber  or  acceptor  could  not  be  found  ;(2)  and  it  will  not  be  a  sufficieiit 
excuse  for  omitting  to  present  a  bill  of  exchange,  that  the  acceptor  has 
become  ban]£rupt,(3)  or  insDlvent,(4)  or  that  he  is  dead  ;  for  in  that  case 
the  presentment  may  be  made  to  liis  executors,  or  if  there  be  none,  at  the 
house  of  the  deceased.(o)  But  if  the  drawee  of  a  bill  has  never  lived  at 
the  place  of  address,  or  has  absconded,  and  not  simply  removed  to  another 


The  custom  of  merchants  is,  that  the  holder  of  the  bill  shall  present  the  instrument,  at  its 
maturity,  to  the  acceptor,  demand  payment  of  its  amount,  and  upon  receipt  of  the  money  deliver 
up  the  bill.  Per  Lord  Tenterden,  in  Hansard  v.  Eobinson,  1  Barn.  &  Ores.  90 ;  Chit,  on  BiUs, 
385,  et  seq. :  1  New  York  Dig:  111-175. 

An  acceptance  for  honor  is  not  absolutely  such,  but  in  the  nature  of  a  conditional  acceptance; 
and  in  such  case  it  is  necessary  that  presentment  to  the  drawee  for  payment  should  be  averred 
in  the  declaration ;  and,  for  want  of  such  averment,  judgment  was  arrested.  Williams  v.  Ger- 
maine,  7  Barn.  &  Ores.  468.  The  same  rule  as  to  proof  which  prevails  in  the  case  of  an  acceptor 
for  honor,  in  suing  a  party  for  whose  honor  he  accepts,  must  also  be  observed  when  the  holder 
of  a  bill  sues  the  person  so  accepting.     Id. 

Any  person  who,  by  accident  or  otherwise,  happens  to  be  the  holder  at  the  time  a  bill  or  note 
becomes  due,  may  and  ought  to  demand  payment,  and  give  notice  of  the  non-payment,  although 
not  beneficially  interested,  and  though  liable  to  pay  over  the  proceeds  on  demand  to  the  person 
legally  entitled.  Jones  v.  Port,  9  B.  &  C.  764;  Tennant  v.  Stratchan,  Mood.  &  Malk.  377.  A 
demand  of  payment  by  an  agent  having  any  parol  authority,  or  the  mere  possession  of  the  paper, 
is  sufficient.  Bank  of  Utica  v.  Smith,  18  John.  R.  230 ;  7  Mass.  R.  486 ;  9  Id.  423,  427.  A 
person  in  possession  of  a  note  fairly  and  without  fraud,  may  give  a  good  and  valid  discharge. 
Though  the  law  does  not  require  the  intervention  of  a  notary  to  demand  payment,  yet  these 
officers  are  in  the  practice  of  doing  so ;  and  their  doings  are  available  for  that  purpose  as  well  as 
to  give  notice.    Bank  of  Utica  v.  Smith,  supra. 

The  holder  of  a  note  receiving  and  indorsing  it  for  the  purpose  of  collection,  and  being,  there- 
fore, merely  an  agent,  is  neverjlieless  to  be  considered  as  the  real  holder  to  demand  payment  and 
jjve  notice.     Ogdeu  et  al.  v.  Dobbin  et  al,  2  Hall,  112 ;  Mead  v.  Engs,  5  Cowen,  303. 

In  an  action  against  the  indorser  of  a  bill,  it  is  not  necessary  tp  prove  any  presentment  to,  or 
demand  upon,  tho  drawer,  because  the  indorser,  *y  the  act  of  indorsement,  engages  that  the  bill 
shall  be  paid,  which  contract  being  broken  by  the  dishonor  of  the  biU,  the  holder  is  entitled  to 
sue  without  reference  to  the  drawer's  breach  of  contract.     Chitt.  on  BUls,  p.  640  (8th  Am.  ed.). 

(1)  2  Burr.  677 ;  by  Lord  Mansfield,  C.  J.,  in  Heylin  y.  Adamson- 

(2)  Leeson  v.  Pigotf,  cited  Bayjey  on  BjUg,  p.  324, 

(5)  RtisseU  V.  Langstaffe,  Doug.  515. 

(4)  Esdaile  v.  Sowerby,  11  Ea^t,  117 ;  Rohd?  v.  Prpctor,  4  B.  &  C.  523, 

KOTB  756.— May  v.  Coffin,  4  Mass.  R.  341;  Bond  v.  Farnham,  6  Id.  171;  Clair  v.  Barr,  2 
Marsh.  256.  But  if  the  indorser  guaranty  the  solvency  of  the  drawer,  it  seems  not  necessary  to 
prove  a  demand  on  the  maker  in  order  to  maintain  an  action  upon  the  guaranty  ;  the  guaranty 
being  absolute  upon  proof  of  the  insolvency.  BeU  v.  Johnson  et  al.,  4  Yerger,  194.  The  actual 
insolvency  of  the  maker  when  the  note  is  due,  never  dispenses  with  the  necessity  of  notice  to 
defendant,  who  is  sued  as  indorser.  Groton  v.  Dalheim,  6  Greenl.  R.  476.  Even  though  the 
fact  of  the  in^plvency  of  the  maker  at  the  time  of  such  indorsement  was  known  to  the  indorser, 
■Bvho  indorsed  it  to  give  it  currency.  Nickolson  y.  Gouthit,  2  II.  Black.  609;  Jackson  v.  Rict(- 
ards,  ?  Caiijes,  343;  Buefsi  v.  Cotton,  2  Conn.  R.  126;  Crossen  v.  Hutohins,  9  Mass.  R.  205; 
Sandford  v.  Dillaway,  10  Id.  52  ;  13  Id.  559. 

The  insolvency  of  the  acpeptor  does  not  excuse  from  giving  notice  to  the  drawer,  "Whitfield 
y,  Savage,  2  Pos,  &  Pull.  277 ;  May  v.  Coffin,  i  Mass.  R.  341. 

(6)  Chitty  on  BiiUs  [lih.  ed.),  261. 
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placR,  the  holder  will  be  excused  from  making  further  inquiries  after 
Mm.(l) 


(1)  Bayley  on  Bills,  I'JS  (4th  ed.) ;  Anon.,  Ld.  Ray.  H3  ;  Collins  v.  Butler,  2  Str.  lOSt ;  Bar- 
man V.  Joseph,  2  Camp.  461 ;  12  East,  433. 

Note  757.— Gillespie  v.  Hannahan,  4  M-Cord,  503  ;  Putnam  v  Sullivan,  4  Mass.  B.  53. 

*  *  Spies  V.  Gilmore  (1  Barb.  Sup.  C.  B.  158 ;  S.  C,  in  Error,  1  Comstock's  N.  Y.  E,  321),  was 
a  suit  upon  a  note  as  follows : 

$53n.07.  New  York,  Sept.  16,  183S. 

Six  months  after  date,  I  promise  to  pay  to  the  order  of  Mr.  Adam  W.  Spies  five  hundred 
thirty,  07-100  dollars,  value  received.  John  Fuelons. 

The  defendant  Gilmore  was  the  first  and  only  indorser.  Furlong  was  indebted  to  plaintiff,  and 
proposed  to  give  Gilmore  as  an  indorser,  on  an  extensioti  of  the  credit,  in  pursuance  whereof  the 
note  was  made  and  indorsed  in  the  city  of  New  York;  the  maker  and  indorser  then,  and  at  the 
maturity  of  the  note,  residing  at  Matamoras  in  Mexico,  which  the  plaintiff  knew.  Payment  was 
never  demanded  of  the  maker,  and  notice  of  non-payment  was  given  to  the  indorser.  The  Sur 
perior  Court  (where  the  suit  was  commenced),  decided  that  a  demand  was  unnecessary,  and  held 
Gilmore  as  a  guarantor  of  the  note.  The  Supreme  Court,  on  error,  reversed  the  judgment  of  the 
Superior  Court;  holding,  first,  that  the  defendant  was  to  be  charged  as  indorser,  and  not  as 
guarantor  (Hall  v.  Newcomb,  3  Hill,  233 ;  and  7  Id.  416 ;  S.  C,  in  error,  and  note,  p.  426 ; 
•Seabury  v.  Hungerford,  2  Id.  80  ;  Manrow  v.  Dunham,  3  Id.  587,  per  Bronson,  J.) ;  and  second, 
that,  as  indorser,  Gilmore  was  discharged  for  want  of  due  demand  of  the  maker.  The  Supreme 
Court  had  previously  held  (Taylor  v.  Snyder,  3  Denio,  145),  that  where  the  maker  of  a  note,  who 
resided  at  Florida,  made  and  dated  it  at  Troy,  a  demand  in  Florida  (where  the  holder  knew  the 
maker  to  reside),  was  necessary  to  charge  the  indorser.  See  the  elaborate  opinion  of  Beardsley, 
J.,  Id.  pp.  147,  157.  *  * 

(When  the  bill  is  drawn  payable  at  a  place  named,  or  is  addressed  to  the  drawee  at  a  particular 
place  and  accepted  in  .general  terms,  it  is  sufficient  to  present  for  payment  at  the  place  designated. 
Seneca  Co.  Bank  v.  Neass,  5  Denio  B.  329 ;  8  Bing.  214 ;  De  Wolf  v.  Murray,  2  Sand.  R.  166. 
In  the  case  of  the  removal  of  the  maker  of  a  note  or  the  acceptor  of  a  bill  from  the  state,  after  ;the 
making  of  the  note  or  acceptance  of  the  bill,  the  holder  is  not  bound  to  follow  him  in  order  to 
demand  payment,  and  thus  charge  the  drawer  or  indorser.  Edwards  on  Bills  and  Notes,  1&3, 
160,  236,  237.) 

If  the  drawer  of  a  note  remains  in  the  state,  and  has  only  changed  his  residence,  the  holder 
must  find  him  out  and  make  his  demand,  to  charge  the  indorser  upon  non-payment ;  but  if  be  has 
removed  to  a  foreign  country,  the  holder  is  excused  from  making  a  demand.  Any  other  state  of 
the  United  States,  is  considered  as  a  foreign  state.  GiUespie  v.  Hannahan,  supra;  Halls  et  sl. 
V.  Howell,  Harp.  B.  426. 

May  V.  Coffin,  4  Mass.  R.  341.  The  condition  on  which  the  indorser  of  a  note  is  holden,  is 
that  the  indorsee  shall  present  the  note  to  the  promisor  when  due,  and  demand  payment  of  it,  if 
it  can  be  done  by  using  due  dUigenoe.  But  where  this  cannot  be  done  by  reason  tfeat  the  prom- 
isor has  absconded,  the  indorsers  are  holden,  notwithstanding  there  was  no  demand  on  tbe 
promisor.  Putnam  et  aL  v.  Sullivan  et  al.,  supra.  Where  a  demand  must  be  fruitless,  the  in- 
dorser has  no  right  to  insist  on  a  demand  upon  the  maker.  Bond  et  ai.  v.  Farnham,  5  Mass.  B. 
170.  Thus,  where  the  indorser  had  received  an  assignment  of  all  the  maker's  property,  for 
security  against  his  indorsements;  held,  that  this  was  a  waiver  of  the  condition  of  his  liability; 
and  the  nature  or  terms  of  the  engagement  cannot  be  varied  by  an  eventuaj  deficiency  of  the 
property.  Bond  et  al.  v.  Farnham,  5  Mass.  B.  170.  It  is  not  to  be  understood,  however,  that 
where  an  indorser  receives  security  to  meet  particular  indorsements,  it  is  to  be  concluded  that  he 
waives  a  demand  or  notice  as  to  any  other  indorsements.  Id.  Although  in  s,ach  a  pase,  it  die. 
mand  be  averred  in  the  declaration,  it  is  mere  surplusage.     Id. 

It  is  analogous  to  the  case  of  a  drawer  of  a  bill,  who  had  no  effects  in  the  drawee's  hands.  He 
cannot  insist  upon  a  demand  upon  the  drawee,  for  he  could  not  expect  an  acceptance,  and  he 
Buffers  no  injury  by  the  want  of  it.    Id. ;  Warder  et  al.  y.  Tucker,  7  Id.  449 ;  Stanton  et  ak  v- 
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A  presentment  for  acceptance  is  not  necessary,  except  in  the  case  of 
bills  payable  within  a  limited  time  after  sight  ;(1)  and  if  an  acceptance  be 

Blossom  et  al.,  14  Id.  116.  But  if  at  the  time  of  drawing,  the  drawer  had  effects  in  the  hands  of 
the  drawees,  and  had  a  reasonable  expectation  that  it  would  be  paid,  he  will  be  entitled  to  notice) 
notwithstanding  the  effects  were  attached  after  the  bill  was  drawn,  and  before  it  was  presented 
for  acceptance.    Stanton  v.  Blossom  et  al.,  14  Mass.  E.  116. 

Some  latitude  in  the  mode  of  proof  is  allowed,  where  a  presentment  and  demand  are  averred 
in  the  declaration ;  it  being  usual  to  aver  a  presentment  and  demand,  even  where  proof  of  matter 
in  excu.<!e  is  relied  upon.  Thus,  in  all  cases  where  a  note  is  given  in  evidence  upon  the  money 
counts,  any  proof  which  establishes  the  plaintiff's  right  to  recover  the  note,  supports  the  count. 
Per  Shaw,  C.  J.,  in  North  Bank  v.  Abbot,  13  Pick.  469,  410.  By  force  of  law,  by  special  agree- 
ment, or  by  usage,  some  particular  mode  of  presentment  is  valid.  As  where  a  note  is  payable  at 
a  particular  bank :  if  the  maker  is  not  at  the  place  to  receive  the  demand,  leaving  the  note  at  the 
place,  with  authority  to  receive  the  contents,  is  held  to  be  a  demand.  So  where  it  is  the  custom 
of  banks,  in&tead  of  presenting  the  note  to  the  promisor,  to  send  a,  notice  to  him  to  come  to 
the  bank  and  pay  it,  and  this  is  known  to  the  promisor,  he  shall  be  held  to  assent  to  it,  and 
such  notice  is  held  to  be  equivalent  to  actual  presentment.  Id. ;  Jones  v.  Pales.  4  Mass.  R.  245. 
So,  where  it  is  agreed  between  the  holder  and  promisor,  that  notice  may  be  left  at  a  particular 
place,  not  his  own  place  of  business  or  residence,  leaving  the  usual  notice  at  such  place,  is  a  .suffi- 
cient presentment.  Whitwell  v.  Johnson,  17  Mass.  R.  449;  State  Bank  v.  Hurd,  12  Id.  172. 
It  is  no  concern  of  the  indorser,  whether  the  legal  forms  have  been  complied,  or  waived  by  the 
promisor. 

It  seems,  tliat  where  there  is  an  impossibility  to  present  the  bill  on  the  day  it  falls  due,  owing 
to  unavoidable  accidents,  and  the  holder  is  not  in  fault  for  the  delay,  a  subsequent  presentment 
will  be  good.  Schofleld  et  al.  v.  Bayard  et  al.,  3  Wend.  488.  A  bill  drawn  on  Leghorn,  due  the 
10th  September,  1 800,  was  not  demanded  till  the  31st  December ;  Leghorn  being  then  occupied 
by  the  enemy,  or  in  some  such  critical  situation,  it  was  impossible  to  presenr.  it  in  season.  Lord 
BUenborough  said :  "  Duly  presented,  is  presented  according  to  the  custom  of  merchants,  wliich 
necessarily  implies  an  exception  in  favor  of  those  unavoidable  accidents  which  must  prevent  the 
party  from  doing  it  within  the  regular  time."     Patience  v.  Townley,  2  Smith,  223. 

In  assumpsit  on  a  bill  of  exchange  drawn  upon  "  P.  P.,  No.  6  Budge  Row,"  and  accepted  by 
him,  an  averment  that  the  bill,  when  due,  was  presented  and  shown  to  P.  P.  for  payment,  is 
supported  by  proof  that  the  holder  went  to  6  Budge  Row,  to  present  it,  but  found  the  house 
shut  up,  and  no  one  there.  And  notice  may  be  given  to  the  drawers  on  the  day  of  such  dishonor, 
as  in  the  case  of  an  actual  refusal  to  pay.     Hiue  v.  Alley,  4  Barn.  &  Adol.  624. 

The  indorser  informed  the  holder  that  the  maker  had  absconded,  and  negotiated  for  further  time 
of  payment ;  held,  that  a  demand  of  the  maker,  and  notice  to  the  indorser,  were  unnecessary- 
Leffingwell  v.  "White,  1  John.  Caa.  99.  The  protest  of  a  notary  deceased,  and  a  register  of  pro- 
test kept  by  him,  in  which  were  notes  and  memoranda  in  his  handwriting,  proved  by  a  witness, 
stated  that  the  notary  had  made  diligent  search  and  inquiry  after  the  maker  of  a  note  in  the  city 
of  New  York  (where  the  note  was  dated),  in  order  to  demand  payment  of  him,  and  that  he  could 
not  be  found ;  held,  that  this  was  suCBoient  evidence  of  due  diligence,  as  to  the  demand  of  pay- 
ment of  the  note.  HaUiday  v.  Martinet,  20  John.  163.  "  What  a  man  has  actually  done,  and 
committed  to  writing,  when  under  obligation  to  do  the  act,  it  being  in  the  course  of  the  business 
he  has  undertaken,  and  he  being  dead,  there  seems  to  be  no  danger  in  submitting  to  the  con- 
sideration of'the  jury."  Spencer,  C.  J.,  in  Id.  In  Welsh  v.  Barrett  (15  Mass.  R.  380),  the  court 
admitted  the  book  of  a  messenger  of  a  bank,  who  was  dead,  to  prove  a  demand  on  the  maker, 
and  notice  to  the  indorser. 

(1)  Bayley  on  BiUs,  (4th  ed.)  182. 

Note  758.— Bachellor  v.  Priest  et  al.,  12  Pick.  399.  A  bill  payable  in  four  months  from  date, 
and  presented  long  before  it  was  payable,  was  considered  as  being  presented  for  acceptance  in 
due  season.  "  If  the  bill  had  been  payable  at  a  certain  period  after  sight,  the  objection  would 
be  deserving  of  more  consideration."    Per  Wilde,  J.,  in  Id. 

Plaintiff  purchased  in  the  market,  a  bill  drawn  by  defendant  on  G.  at  Rio  Janeiro,  and  payable 
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unnecessarily  stated,  it  need  not  be  proved  ;(1)  and  it  seems,  that  there  is 
no  occasion  to  present  a  bill  which  is  upon  a  wrong  stamp.(2) 

Presentments  within  that  time. 

The  time  when  a  bill  or  note  ought  to  be  presented  for  payment,  fre- 
quently depends  on  the  instrument  itself  ;(3)  and  when  no  time  of  pay- 


at  sixty  days'  sight ;  the  exchange  falling  after  the  purchase,  plaintiff  kept  the  bill  nearly  five 
months,  and  then  sold  it  again.  The  drawer  having  failed  before  presentment,  plaintiff,  after 
paying  his  indorsee  the  amount  of  the  biU,  sued  the  defendant,  the  drawer;  held,  that  the  jury 
were  correctly  directed  to  consider  whether,  looking  at  the  situation  and  interests  of  both  drawer 
and  holder,  there  had  been  unreasonable  delay  on  the  part  of  the  plaintiff  in  forwarding  the  biU 
for  acceptance,  or  putting  it  in  circulation ;  and  the  jury  having  found  for  the  plaintiff,  the  court 
refused  to  disturb  the  verdict.  Mellis  v.  Rawdon,  9  Bing.  416.  "  Whether  the  bill  is  locked  up 
by  the  first  purchaser,  waiting  for  the  turn  of  the  market  in  his  favor,  or  whether  it  is  circulating 
through  a  distant  part  of  Europe  for  an  equal  space  of  time,  really  seems  to  make  little,  if  any, 
difference  with  rcbpect  to  the  drawer's  risk.  When  the  bill  is  circulating,  the  immediate  motive 
for  forwarding  to  its  destination  will  be  a  rise  in  the  exchange ;  and  the  same  motive  wUl  equally 
operate  and  produce  the  same  effect,  if  the  biU  still  remains  in  the  hands  of  the  original  pur- 
chaser."   Id. 

A  bill  payable  at  sight,  must  be  presented  for  payment  to  the  drawee  as  soon  as  conveniently 
can  be  di.ne,  taking  into  consideration  all  the  circumstances  of  the  holder  and  the  drawee. 
Parker,  C.  J.,  in  I'ield  v.  Nickerson,  13  Mass.  R.  137.  And  a  promissory  note  payable  on  de- 
mand, is  like  a  bill  payable  at  sight ;  so  that,  as  in  the  latter  case,  the  holder  must  present  his 
bill  within  a  reasonable  time,  in  order  to  charge  the  drawer,  so  in  the  former,  the  indorsee  must 
make  demand  of  payment  on  the  promisor  within  a  reasonable  time,  in  order  to  charge  the  in- 
dorser.  Id.  to  the  holder  of  a  check  must  use  due  diligence,  and  demand  payment  in  order  to 
recover  of  the  drawer.  Cruger  v.  Armstrong  et  al.,  3  John.  Gas.  5.  However,  in  a  subsequent 
case,  a  delay  of  six  months  in  presenting  a  check  was  held  not  to  preclude  the  plaintiff  from 
recovering ;  it  appearing  that  defendant  had  not  sustained  any  damages  by'the  delay.  Conroy 
V.  Warren,  3  John.  Gas.  259.  What  is  reasonable  time  was  said  to  be  a  question  of  law  accord- 
ing to  the  circumstances  of  each  case.  3  John.  Gas.  262.  Ghecks  and  bills  are  substantially 
alike.     Id.  7,  8,  9,  264.     Fide  Jolille  v.  Wiggins,  6  Munf.  R.  3. 

(1)  'Tanner  v.  Bean,  4  Barn.  &  Cress.  312. 

(2)  Wilson  V.  Vysar,  4  Taunt.  288. 

(3j  As  to  the  allowance  of  days  of  grace,  particularly  in  the  case  of  bills  payable  after  sight, 
see  Chitty  on  Bills  (7th  ed.),  268. 

NoiE  759. — The  demand  of  payment  must  be  made  on  the  day  ttie  note  becomes  due ;  unless 
the  day  of  grace  falls  upon  Sunday,  in  which  case  the  demand  must  be  made  on  the  preceding 
Saturday.  Jones  v.  Fales,  4  Mass.  R.  245  ;  GrifBn  v.  Goff,  12  John.  R.  423 ;  Jackson  v.  Richards 
2  Gaines,  343  ;  Johnson  v.  Haight  et  al.,  13  John.  470;  13  Mass.  E.  558;  Henry  v.  Jones,  8  Id. 
453;  Bussard  v.  Levering,  6  Wheat.  R.  102.  A  note  made  payable  at  the  Mechanics'  Bank  in 
the  city  of  New  York,  was  presented  by  the  notary  to  the  first  teller  of  the  bank,  fifteen  minutes 
after  three  o'clock,  on  the  day  on  which  it  was  payable,  and  payment  demanded ;  it  was  held 
that  this  presentment  was  sufflcient,  although  the  bank  closed  at  three  o'clock,  it  appearing  to 
be  the  usual  course  of  business  in  the  bank,  to  allow  that  time  after  banking  hours,  for  the  pre- 
sentment and  payment  of  notes.  Bank  of  Utica  v.  Smith,  18  John.  R.  230.  The  law  requires 
a  demaud  and  notice ;  but  the  time  and  manner  may  be  modified  by  usage.  Lincoln  &  Kennebec 
Bank  v.  Page,  9  Mass.  B.  155.  Pierce  v.  Butler,  14  Id.  303.  A  note  of  hand  is  not,  by  the 
laws  of  Masaaohusets,  entitled  to  grace,  unless  it  be  expressly  made  payable  with  grace.  Jones 
V.  I'ales,  4  Mass.  R.  245. 

The  bill  or  note  must  be  presented  for  payment  on  the  last  day  of  grace  (Piatt  v.  Eads,  1  Black. 
R.  31),  unless  that  day  be  Sunday;  in  such  case  it  must  be  on  the  second.    Id.    But  if  the  cua- 
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ment  is  expressed,  as  on  bills  payable  at  a  certain  time  after  siglit,  or  at 
sight,  tl:e  presentment  must  be  made  within  a  reasonable  time,  'i'he  ques- 
tion as  to  what  is  a  reasonable  time  for  the  presentment  of  a  bill  in  such 
cases,  is  a. mixed  question  of  law  and  fact;(l)  and  it  has  been  usual,  at 
least  in  later  cases,  to  leave  to  the  consideration  of  the  jury  what  is  a  rea- 
sonable time  for  presentment,  subjsct  to  the  observations  of  the  court,(2) 
though  it  is  difficult  to  lay  down  any  precise  rule  on  the  subject.(3)  ■  But 
the  question  must  depend  very  much  on  the  course  of  dealing  and  situa- 
tion of  the  parties.  Thus,  where  a  bill  is  drawn  by  bankers  in  the  coun- 
try on  their  correspondents  in  London,  it  does  not  seem  unreasonable  to 
treat  the  bills  as  not  requiring  immediate  payment.(4)  And  although,  in 
general,  if  a  bill  or  note  payable  after  sight  is  not  put  into  circulation,  it 
ought  to  be  presented  without  delay  ;(,5)  yet  it  has  bjen  held,  that  a  delay 
to  present  such  a  bill  in  London,  which  was  given  within  twenty  miles 
thereof,  until  the  fourth  day,  was  not  unreasonable,  though  the  bill  had 
not  been  circulated. (6)     A  check  payable  on  demand  may  be  presented 


torn  of  the  bank  where  the  note  is  discounted,  is  to  make  the  denjand  on  the  fourth,  the  parties 
are  boutid  by  the  custom.  Renner  v.  Bank  of  Columbia,  9  Wheat.  681 ;  Mills  v.  U.  S.  Bank, 
11  Id.  431. 

(1)  By  Lord  Tenterden,  Ch.  J.,  Shute  v.  Eobins,  2  Ey.  &  Mo.  136. 

(2)  2  By.  &  Mo.  136;  Fry  v.  Hill,  1  Taunt.  397  ;  Muilman  v.  D'Kguino,  2  H.  Blao.  565.  The 
cases  in  which  this  question  is  considered  as  in  the  province  of  the  court  are  cited  in  Chitty  on 
Bills  (7th  ed.;,  26i 

(3)  Per  Eyre,  Ch.  J.,  Muilman  v.  D'Eguino,  2  H.  Blac.  565.  And  per  Heath,  J.,  and  Gibbs, 
Ch.  J.,  Goupy  V.  Harden,  7  Taunt,  159. 

(4)  2  Ry.  &  Mo.  136. 

(5)  By  buUer,  J.,  in  Muilman  v.  D'Eguino,  2  H.  Blac.  565;  by  Gibbs,  Ch.  J.,  Goupy  t. 
Harden,  7  Taunt.  161. 

(6)  Fry  v.  HUl,  7  Taunt.  597. 
Note  760. — See  note,  supra. 

There  seems  to  be  no  fixed  rule  for  the  presentation  of  such  a  bill ;  but  the  holder  is  bound  to 
use  due  diligence,  and  put  the  bill  into  circulation.  Where  a  bill  of  exchange  was  drawn  in 
Antigua  on  London,  dated  July  18th,  1817,  but  was  not  presented  for  acceptance  until  January 
16,  1818 ;  but  it  had  been  put  into  circulation,  and  had  passed  into  several  hands  .before  it  was 
indorsed  to  the  plaintiff;  held,  that  there  was  no  laches  in  the  holders  in  presenting  tlie  bill. 
Robin.son  v.  Ames,  20  John.  R.  146.  fencer,  C.  J.,  observes:  "  We  perceive  how  exiremely 
cautious  the  judges  were,  in  the  case  cited  (Muilman  v.  LEguino,  2  H.  Bl.  R.  665j,  in  laying 
down  any  rule.  The  evident  inclination  of  their  minds  was,  that  when  the  payee  put  the  bUl  in 
circulation,  the  subsequent  holder  was  not  bound  to  any  strict  prescntuiLiit.  The  drawers  of  tiic 
bill  evidently  did  not-mean  to  limit  the  time  ot  presentment,  by  making  the  bUl  at  sixty  days 
after  sight.  They  meant  to  give  a  latitude,  as  to  time,  to  the  holder ;  aud  my  ccnclusion  is,  that 
there  is  not  such  ladies  as  will  discharge  tlie  drawers."     (Mellisli  v.  Rawdon,  9  Bing.  416.) 

The  question,  what  is  reasonable  time,  is  partly  a  question  of  fict,  and  partly  of  law  ;  the 
facts  being  ascertained,  the  qutstion  of  due  diligence  in  maldiig  presentment  or  giving  notice,  is 
a  question  for  the  court.  Funuan  v.  Haskin,  2  Games'  RoiJ.  369 ;  Vreeland  v.  Hyde,  2  Hall,  431; 
(Edwards  on  Bills  and  Notes,  386  to  396.) 

Where  the  plaintiff  paid  lor  goods  in  country  bank  notes  on  the  23d,  and  on  the  28th|  passed 
the  same,  but  was  informed  oa  the  next  day,  that  the  bank  had  stopped ;  and  on  the  30th  ho 
informed  the  defendant  of  that  fact;  held,  that  the  plaintilf,  as  the  holder  of  the  notes,  was  bound 
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on  the  day  after  that  on  which  it  is  given, (1)  and  it  may  be  sent  for  present- 
ment by  the  next  day's  post.(2) 


to  pressnt  them  to  the  baak  for  payment,  or  else  to  have  returned  them  without  delay,  to  de- 
fendant.    Rogers  v.  Langford,  1  C.  &  M.  637 ;  and  3  Tyrw.  634. 

(1)  Note  761. —  VidearOe,  note  728. 

When  a  check  or  hill  or  banker's  note  is  expressed  to  he  payable  on  demand,  or  when  no  titrte 
of  payment  is  expressed,  it  is  payable  instantlj'  on  presentment,  without  any  allowance  of  days  of 
grace.  Moyser  v.  Whitall,  9  Barn,  k  Ores.  409  ;  Sutton  v.  Toom'er,  7  Id.  416  j  Chit,  on  BUls,  410 ; 
Field  T.  Nickerson,  13  Mass.  R.  131;  Herrick  v.  Bennett,  Id.  374.  And  the  presentment  fof 
payment  of  such  a  check  or  bill  must  be  made  within  a  rea^onoMe  time,  usually  the  next  day. 
Chit,  on  Bills,  410,  (8th  Am.  ed.)  No  particular  time  for  a  demand  is  fixed.  Murray  v.  Judah,  6 
Cowen,  484.  A  note  payable  on  demand  must  be  presented  for  payment  Within  a  reasonable 
time,  and  notice  given  to  the  indorser,  and  that  when  facts  are  ascertained,  what  is  a  reasonablS 
time,  is  a  question  of  law.  Treeland  v.  Hyde,  2  Hall,  431;  1  Cowen,  408;  2  Caines,  369.  The 
rule  as  to  reasonable  time  was  intended  for,  and  is  applicable  to  negotiable  instruments  made  for 
commercial  purposes  only.    Treeland  v.  Hyde,  supra. 

An  action  on  a  bank  note  payable  on  demand  without  specifying  any  place  of  payment,  wiH 
be  sustained  without  a  demand  at  the  bank.  The  Bank  of  Niagara  v.  M'Craeken,  18  John.  B^ 
493,  Woodworth,  J.  Though  in  a  subsequent  ease,  this  was  said  not  to  have  been  the  opinion  of 
the  court.  Jefferson  County  Bank  v.  Chapman,  19  John.  R.  322.  But  in  a  still  later  case,  it 
seems  to  have  been  the  opinion  of  the  court,  that  a  demand  was  not  necessary.  Haxtum  v 
Bishop,  3  "Wend.  13.  But  if  the  bank  is  solvent,  a  defence  will  be  made  out,  which  will  subject 
the  plaintiff  to  costs.  So,  too,  upon  a  bank  note  payable  generally  on  demand,  the  commence- 
ment of  the  suit  is  a  demand;  and  no  other  demand  seems  necessary  to  sustain  an  action  upon 
it  against  the  promisor.     Id. 

A  note  overdue,  is  to  be  considered  as  a  note  payable  on  demand ;  but  where  the  demand  was 
made  within  a  few  weeks,  and  notice  given  within  two  or  three  months,  it  was  held  to  be  Sufis'- 
cieut  to  charge  the  indorser.    lewis  v.  Lozee,  3  Wend.  75. 

Before  a  suit  can  be  instituted  on  a  bank  check,  it  seems  that  a  demand  of  payment  of  the 
bank,  is  a  condition  precedent.  Brown  v.  Lusk,  4  Yerg.  R.  210 ;  3  Kent  C.  58.  Checks  are  not 
due  until  demand,  and  are  payable  on  presentment.  Therefore,  an  order  to  the  cashier  of  a 
bank  to  pay  a  certain  sum  on  the  next  day  after  it  bears  date,  is  a  biU  of  exchange,  and  not  a 
bank  check.     Id. 

*  *  It  is  essential  to  a  check  eo  nomine,  or  a  bank  draft,  that  it  be  payable  to  bearer  and  on 
demand.  Harker  v.  Anderson,  21  Wend.  31i;  Woodruff  v.  Meichants'  Bank,  25  Wend.  675- 
S.  C.  in  error,  6  Hill,  174.  In  the  case  last  cited,  it  was  held  (successively  by  the  New  York 
Superior  Court,  the  Supreme  Court,  and  the  Court  of  Errors),  that  an  instrument  in  the  form  of 
a  bill  of  exchange,  drawn  upon  and  accepted  by  the  cashier  of  a  bank,  and  payable  to  order  at  a 
specified  period  after  date,  in  the  city  of  New  York,  is  entitled  to  days  of  grace,  and  tljat  evidence 
of  a  local  usage  to  the  contrary  was  incompetent  for  the  purpose  of  varying  such  its  legal 
effect.  *  *     (A  post-dated  check  is  a  bill  of  exchange.     Brown  v.  Newall,  4  Selden  R.  ]  90.) 

(2)  Williams  v.  Smith,  2  Barn.  &  Aid.  497  ;  7  Tauht.  393 ;  Rickford  v.  Ridge,  2  Campb.  537  • 
Robson  V.  Bennet,  2  Taunt.  388;  Chitty  on  Bills  (7th  ed.),  272.  In  the  case  of  acctpiances  for 
honor,  the  presentment  for  payment  may  be  made  to  the  drawee,  at  the  time  of  the  presentment 
to  the  acceptor  for  honor.     Williams  v.  Germaine,  7  Barn.  &  Cres.  468. 

Note  762.— When  a  tMck  or  biU,  or  banker's  note,  is  expressed  to  be  payable  on  demand,  or 
when  no  time  of  payment  is  expressed,  it  is  payable  instantly  on  presentment,  without  any  allow- 
ance of  days  of  grax;e  (Moyser  t.  Whitall,  9  Barn.  &  Cres.  409);  and  the  presentment  for  pay- 
ment 01  such  a  check  or  bill,  must  be  made  wiUm,  a  reasonable  time  after  the  receipt  of  it,  usually 
the  next  day.  Abd  wheft  a  country  bahkei^'s  deposit  note  Was  given  in  this  pecuhar  form': 
"  Payable  with  interest  to  the  day  of  aeeeptanoe,"  it  was  held  to  be  payable  immediately  on  pre- 
sentment. Without  any  days  of  grace.     Sutton  v.  Toomei',  7  Barn.  &  Cres.  416. 

As  a  general  rule,  a  check  is  not  due  from  the  drawer  untU  payment  has  been  demanded  from 
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Within  what  hours. 

A  presentment  at  a  banker's  must  be  made  within  banking  hours  ;(1) 

but  a  presentment  at  the  house  of  a  tradesman,  need  not  be  made  within 

.  any  particular  time ;  and  it  has  been  held,  that  a  presentment  at  eight 


the  drawee,  and  refused  by  him.  1  Hall,  78;  4  Terg.  210;  6  "Wend.  369,  443.  As  between 
the  holder  of  a  check  and  an  indorser  or  third  person,  payment  must  be  demanded  within  a  rea- 
sonable time.  But  as  between  the  holder  and  maker  or  drawer,  a  demand  at  any  time  before 
suit  brought  is  sufficient,  unless  it  appear  that  the  drawer  has  failed,  or  the  drawee  has  in  some 
other  manner  sustained  injury  by  the  delay.  Murray  v.  Judah,  6  Cowen,  490.  A  check  on  a 
bank  for  the  payment  of  money,  to  charge  an  indorser,  must  be  presented  with  all  diligence 
consistent  with  the  transaction  of  other  commercial  concerns.  Mohawk  Bank  v.  Broderick  et  al., 
6  Wend.  304.  The  rule  appears  to  be  settled  that  no  laches  can  be  imputed  to  the  holder,  if  the 
check  is  presented  at  any  time  during  the  day  after  that  On  which  it  was  given.  Id. ;  Cornell  v. 
LoTett,  1  Hall,  68. 

Where  an  mjtmction  from  chancery,  under  the  act  to  prevent  bankruptcies  by  incorporated 
companies,  was  served  upon  a  bank  half  an  hour  after  it  opened  for  business,  by  which  its  opera- 
tions were  suspended,  it  was  held,  that  the  holder  of  a  check  received  after  banking  hours  on  the 
preceding  day,  was  not  bound  to  show  a  presentment  of  a  check  for  payment,  to  entitle  him  to 
recover  upon  the  original  consideration,  although  it  appeared  that  the  drawer  had  sufficient  funds 
in  the  bank  to  pay  the  check,  and  that  it  would  have  been  paid,  had  it  been  presented  before  the 
service  of  the  injunction.  Lovett  v.  Corn  well  et  al.,  6  Wend.  369.  Upon  the  same  principle,  it 
has  been  decided  that  no  demand  of  payment  upon  the  personal  representatives  of  a  deceased 
promisor,  or  notice  of  non-payment  was  necessary,  under  the  laws  of  that  state,  to  charge  the 
indorsers,  because  an  administrator  is  not  by  law  obliged  to  pay  the  debt  until  the  lapse  of  a  year 
from  his  appointment.     Hale  v.  Burr,  12  Mass.  R.  86. 

The  delivery  of  a  bank  check  by  one  bank  to  the  porter  of  another  bank,  upon  which  the  check 
is  drawn,  and  the  return  of  the  same  as  rwt  good,  accompanied  by  evidence  of  the  invariable 
practice  of  the  porter  to  present  checks  thus  received,  and  to  return  them,  if  dishonored,  on  the 
same  day  that  they  are  delivered  to  him,  is  sufficient  proof  of  presentment  to  authorize  the  sub- 
mission of  tlie  case  to  the  jury.     Merchants'  Bank  v.  Spicer,  6  Wend.  443. 

A  bank  check  is  to  be  considered  as  an  inland  bill  of  exchange ;  therefore,  if  the  drawer,  at 
the  time  of  drawing,  has  no  funds  in  the  hands  of  the  drawee,  the  holder  is  not  bound  to  present 
the  check  at  the  bank  for  payment  (Franklin  et  al.  v.  Vanderpool,  1  Hall,  18);  unless,  indeed, 
the  drawer,  at  the  time  of  drawing,  had  a  right  to  expect  that  it  would  be  paid.  French  v.  The 
Bank  of  Columbia,  4  Cranch,  141;  Robinson  v.  Ames,  20  John.  R.  150.  But  where  the  bill  or 
check  is  drawn  for  the  accommodation  of  another,  and  no  fraud  can  be  imputed  on  account  of 
the  reasonable  expectations  the  drawer  entertained  that  the  bUl  would  be  paid,  the  reason  of  the 
rule  ceases,  and  in  such  case  the  drawer  ought,  to  have  notice  of  the  dishonor  of  the  bill.  Brown  , 
V.  Leesk,  4  Yerger,  210. 

If  the  holder  of  a  bill  or  note  neglect  to  present  it  for  payment  at' the  time  mentioned,  he  wUl 
lose  his  remedy  on  the  bill  as  well  as  upon  the  consideration  or  debt.  Camidge  v.  Allenby,  6 
Barn.  &  Oressw.  373.  The  holder  is  bound  to  present  promptly,  or  within  a  reasonable  time. 
But  the  rule,  requiring  a  presentment  within  a  reasonable  time,  was  intended  for  and  is  applica- 
ble to  negotiable  paper  made  for  commercial  purposes  only.  It  was  not  intended  for  cases  of 
suretyship.     Vreeland  v.  Hyde,  2  Hall,  429. 

The  rule  is,  that  the  demand  of  payment  should  be  made  on  the  last  day  of  grace  (Baak  of 
Alexandria  v.  Swann,  9  Peters,  33 ;  Lenox  v.  Roberts,  2  Wheat,  373);  unless  the  day  falls  on 
Sunday ;  and  a  demand  made  before  is  not  sufdoient.  Jackson,  v.  Ricliards,  2  Gaines'  R.  343  ; 
Mitchell  v.  Degrand,  Mason,  176:  Bussing  v.  Lenering,  6  Wheat.  R.  102,  104;  Leavitt  v.  Simes, 
3  N.  H.  R.  14.  If  payable  in  a  given  number  of  days,  generally,  in  reckoning  the  day  of  pay- 
ment, the  day  of  the  date  is  excluded.     Henry  v.  Jones,  8  Mass,  R.  453. 

(1)  Parker  v.  Gordon,  7  East,  385  ;  Elford  v.  Teed,  1  Maule  &  Selw.  28 ;  Jameson  v.  Swinton, 
2  Taunt.  224;  3  Campb.  374. 
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o'clock  in  the  evening  was  not  unreasonable  ;(1)  and  a  presentment  of  a 
bill,  even  at  a  banker^s,  may  be  made  at  any  time,  provided  an  authorized 
person,  stationed  there,  refuses  to  pay.(2)  But  no  inference  can  be  drawn 
in  favor  of  a  presentment  within  banking  hours,  from  the  circumstance 
of  a  bill  having  been  presented  by  a  notary  in  the  evening.(3) 

At  what  place. 

It  has  been  before  considered  in  what  cases  a  presentment  for  payment 
must  been  made  at  a  particular  place  ;(^4)  and  although,  since  the  statute 
1  &  2  G.  IV,  presentment  at  a  particular  place  is  in  many  cases  rendered 
unnecessary,  yet  it  appears  that  a  presentment  at  the  place  mentioned  in 
the  bill  of  acceptance,  and  refusal  there,  will  be  sufficient  to  charge  the 
drawer  or  indorser.(5)     Where  no  particular  place  for  payment  is  specified, 


(1)  Barclay  v.  Bailey,  2  Camp.  527 ;  Jameson  v.  Swinton,  2  Taunt.  224 ;  Bancroft  v.  Hall, 
Holt's  C.  i16  ;  Morgan  v.  Davison,  1  Stark.  K  P.  C.  114. 

(2)  Gamett  t,  "Woodcock,  1  Stark.  N.  P.  C.  475  ;  6  Maule  &  Selw.  44. 
(3j  Elford  V.  Teed,  1  Maule  &  Selw.  28, 

(4)  Vide  aMe,  pp.  180,  181. 

Note  763. — Wilkins  v.  Jadia  (2  Bam.  &  Adol.  188)  decides  that,  a  presentment  at  eight 
o'clock  in  the  evening  of  the  day  when  a  biU  becomes  due,  is  sufficient  to  charge  the  drawer, 
■although  at  that  hour  the  house  be  shut  up,  and  no  person  there  to  pay  the  bill ;  though  Lord 
Teuterden  observed,  that  a  presentment  at  twelve  at  night,  when  a  person  has  retired  to  r  est, 
would  be  unreasonable. 

(5)  See  Mackintosh  v.  Haydon,  1  Ey.  &  Mo.  363  ^  Ambrose  v.  Hopwood,  2  Taunt.  61 ;.  Gar- 
nett  V.  Woodcock,  1  Stark.  N.  P.  47S, 

Note  764. — Ante,  note  727.     Mitohel  v.  Barm,  4  Car.  &  Payae,  33. 

If  a  bill  be  drawn  in  body,  payable  at  a  particular  place,  it  must  be  presented  there  to  charge 
the  drawer.  Gibb  v.  Mather,  8  Bing.  214.  Tindal,  Ch.  J.  :  "  Wliere  a  bill  is  drawn  payable  at 
a  particular  place,  and  the  drawee  accepts  it  payable  at  that  place,  in  an  action  against  the 
drawer,  presentment  to  the  acceptor  at  that  place  must  be  proved,  and  consequently  must  be 
alleged ;  nor  wiU  the  fact  that  the  special  acceptance  payable  at  the  bankers  (but  not  complying 
with  the  requisites  of  1  and  2  Geo.  II,  vj.  78)  was  made  belore  the  bill  passed  out  of  the  hands 
of  the  drawer,  dispense  with  the  necessity  of  such  proof  or  vary  his  liability."  The  oases  of 
Selby  V.  Eden  and  Jayle  v.  Bird,  cited  in  p.  181  of  the  text,  are  by  this  decision  overruled. 

A.  draws  on  B.,  in  the  country,  making  it  payable  at  the  house  of  C,  in  London,  without  au- 
thority from  C,  and  B.  accepts  the  bill  in  this  form  without  giving  notice  to  C,  or  providing  for 
the  payment  of  the  biU  at  C.'s  house.  A.  negotiates  the  bUl,  which,  upon  becoming  due,  is  pre- 
sented by  the  holder  to  C,  who  paid  it  under  a  supposition  that  the  biU  so  presented  was  another 
bin,  of  a  different  amount  and  date,  drawn  by  B.  on  and  accepted  by  himself,  and  did  not  dis. 
cover  his  mistake  until  a  fortnight  afterwards ;  when  the  other  bill  was  presented,  B.  becomes 
bankrupt ;  held,  that  C  could  not  recover  against  A.  in  an  action  for  money  had  and  received. 
Davis  V.  Watson,  2  Nev.  &  Malk.  709.  It  seems,  that  if  A.  himself  had  received  payment  as 
holder  of  the  bill,  for  his  misconduct  in  making  the  bill  payable  at  C.'s  house,  he  would  have 
been  liable.     Id. 

Where  a  note  is  made  payable  at  a  particular  bank,  or  other  place  certain,  it  ha.s  long  been 
held,  and  is  now  well  settled,  not  only  that  the  holder  is  not  bound  to  present  it  to  the  promi- 
sor, at  any  other  place,  but  that  a  presentment  at  any  other  place  would  be  unavailing ;  a  prom- 
isor would  be  under  no  obUgation  to  pay  it,  at  another  place,  and  of  course  a  refusal  to  pay  upon 
.such  presentment  would  be  no  dishonor,  upon  which  the  indorse!  could  be  charged.  Per  Shaw, 
Ch.  J.,  in  North  Bank  v.  Abbot,  13  Pick.  468 ;  Berkshire  Bank  v.  Jones,  6  Mass.  E.  524 ;  Wood- 
bridge  V.  Brigham,  12  Id>^  405  j  S.  C,  13  Id.  656. 
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the  demand  may  be  made  at  the  house  of  the  drawee  or  mater  of  a  note.(l) 
But  it  is  not'  sufScient  to  leave  a  bill,  unless  the  money  is  called  for.(2) 
If  the  drawee  or  maker  have  left  the  country,  the  plaintiff  may  prove  a 
presentment  to  his  wife  or  agent  at  the  place  where  hfe  formerly  resided.(3) 
If  a  note  is  proved  to  have  been  presented  to  a  banker's  clerk  at  the 
clearing-house,  it  is  equivalent  to  a  presentment  to  the  banker.(4)  A  re- 
fusal to  accept,  given  at  the  residence  of  the  drawee  of  a  bill  of  exchange, 
must  be  proved  to  have  been  made  by  an  authorized  agent.(5) 


A  note  made  payable  at  either  of  the  banks  in  a  large  city,  the  holder  may  select  the  bank  ; 
but  he  nraat,  it  seems,  give  notice  to  the  promisor,  where  his  note  is,  unless  he  has  notice  that 
his  note  is  in  a  particular  bank.  North  Bank  v.  Abbot,  siupra.  Proof  of  such  facts  and  of  fail- 
ure of  promisor  to  appear  at  such  bank  or  to  provide  funds  there,  is  a  dishonor,  without  present- 
ment of  the  note  at  any  other  place.     Id. 

Where  a  bank  with  branches  issues  bills  payable  at  a  branch  certain,  but  subsequently  discon- 
tinues such  branch  and  withdraws  its  funds  ;  held,  that  a  demand  upon  the  mother  bank  was 
sufficient  to  support  an  action  against  the  bapk  for  non-payment  of  its  notes.  Nashville  Bank  v. 
Henderson,  5  Terger,  104;  Erwin  v.  Adams,  3  Miller's  R.  318. 

Where  a  promissory  note  is  made  payable,  or  a  bill  of  exchange  is  accepted,  payable  at  a 
particular  place,  it  is  not  necessary  to  aver  and  prove  a  presentment  at  that  place.  Wplcott  r. 
Tan  Santvoord,  17  John.  R.  248;  4  Id.  183;  United  States  Bank  v.  Smith,  11  Wheat.  171. 
This  last  ease,  however,  held  that  such  averment  and  proof,  as  against  the  indorser,  were  neces- 
sary. 

Where  the  maker  of  a  note,  after  the  same  had  been  indorsed,  and  without  the  knowledge  of 
the  indorser,  wrote  on  the  margin  of  the  note  "  payable  at  the  Bank  of  America,  J.  K.,''  at  which 
place  payment  was  demande.d  ;  held,  that  such  alteration  discharged  the  indorser  from  liabilily. 
Held,  also,  that  demand  of  payment  in  such  case  should  have  been  personal,  or  at  the  maker's 
residence,  and  not  at  the  place  in  the  margin.  Woodworth  v.  The  Bank  of  America,  19  John, 
R.  391 ;  S.  C,  18  Id.  315. 

If  a  note  is  made  negotiable  at  a  bank  certain,  it  is  nevertheless  payable  at  large,  tliere  being 

-no  necessary  connection  between  the   bank  where  a  note  is  made   negotiable,  and  the  place 

-where  it   is  made   payable.     Barret  v.  Wills,    4    Leigli,  114;   MandeviUe   v.  Union  Bank,  9 

Cranch,  11.     In  such  case,  the  averment  of  presentation  at  the  bank  is  immaterial,  and  need 

not  be  proved. 

Notes  made  payable  at  a  branch  bank  may,  nevertheless,  be  demanded  at  the  mother 
bank,  if  the  funds  of  the  branch  have  been  called  in.  Nashville  Bank  v.  Henderson,  5  Yer- 
ger,  104. 

(1)  Sanderson  v.  Judge,  2  H.  Bl.  511 ;  Giles  v.  Bourn,  2  Chitty  C.  300;  Brown  v.  M'Dermot,  5 
-Esp.  C.  265  ;  Cromwell  v.  Hynson,  2  Esp.  512. 

{2)  Hayward  v.  Bank  of  England,  1  Str.  350. 

(3)  Governor  and  Company  of  the  Bank  of  England  v.  Newman,  1  Lord  Ray.  442 ;  12  Mod, 
241 ;  Cromwell  v.  Hynson,  2  Esp.  C.  5 1 1 ;  Phillips  v.  Astling,  2  Taunt.  206, 

Note  765. — Where  a  note  is  not  payable  at  any  particular  place,  and  the  maker  after  execut- 
ing it,  removes  to  another  known  and  permanent  residence,  payment  must  be  demanded  of  him 
tiiere ;  but  it  is  different  if  ho  removes  out  of  the  state  or  country.  Anderson  v.  Drake,  14  John. 
B.  114.     See  Dumford  v.  Johnson,  2  Mart.  R,  183.    *  *  See  ante,  note  757.  *  * 

(4)  Reynolds  v.  Chattle,  2  Campb.  596. 

Note  766. — Where  a  note  is  payable  at  a  particular  place,  a  personal  demand  on  the  drawer 
cannot  always  be  made,  and  is  not  required.  It  is  sufficient  if  the  demand  is  made  of  any  per- 
sons at  the  place  designated.     Gale  v.  Kemper's  Heirs,  10  Lou.  R.  205. 

(5)  Cheek  v.  Roper,  5  Esp.  175.    And  see  further  as  to  the  presentment  of  biUs,  ante,  p.  206. 
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notice  of  dishonor. 

It  has  already  been  observed  that  a  presentment  for  acceptance  is  not 
necessary,  except  where  a  bill  is  made  payable  within  a  certain  period 
after  siglit.  But  if  a  presentment  for  acceptance  has  in  any  case  been 
made,  and  has  been  refused,  or  a  conditional  or  partial  acceptance  alone 
is  offered,  it  becomes  necessary  that  notice  should  be  given  to  the  persons 
to  whom  the  holder  intends  to  resort  for  payment.(l)  The  like  notice  is, 
in  general,  required  wherever  payment  of  a  bill  or  note  has  been  refused. 
There  is  no  precise  form  of  words  necessary  to  be  used  in  giving  notice 
of  the  dishonor  of  a  bill  of  exchange ;  but  the  language  must  be  such  as 
to  convey  notice  to  the  party  what  the  bill  or  note  is,  and  that  payment 
of  it  has  been  refused  by  the  party  primarily  liable  j  and  a  claim  of  the 
amount  due  is  not  sufficient  notice  of  dishonor.(2) 


(1)  Bayley  on  Bills  (4tli  ed.)  205,  206;  Blesard  v.  Hirst,  Burr.  2670;  Goodall  v.  DoUey,  1 
T.  R.  713.  That  a  subsequent  indorsee  may  not  be  affected  by  the  neglect,  see  O'Keefe  v.  Dunn, 
6  Taunt.  305. 

Note  161. — Craig  v.  Brown,  Peters'  K  111;  Berry  v.  Robinson,  9  John.  R.  121;  Munroe  et 
al.  F.  Easton,  2  John.  Cas,  76 ;  Golt  et  al.  v.  Noble,  5  Mass.  167  ;  May  v.  Coffin,  4  Id.  341 ;  Jack- 
son V.  Richards,  2  Gaines'  R.  343 ;  (Wallser  y.  The  Banls,  &o,,  of  N.  Y,,  13  Barb.  636.) 

(2)  By  Ix)rd  Tenterden,  Ch.  J.,  Hartley  v.  Case,  4  Barn.  &  Cress.  339. 

Note  768. — Solarce  et  al.  v.  Palmer  et  al.,  7  Bing.  530.  The  law  has  prescribed  no  particular 
form  for  such  notice.  The  object  is  merely  to  inform  the  indorser  of  the  non-payment  by  the 
maker,  and  that  he  is  held  liable  for  the  payment  thereof.  Per  Thompson,  J.,  in  Bank  of  Alex- 
andria V.  Swaan,  9  Pet.  R.  33.  Every  variance  in  the  description,  however  immaterial,  is  not 
fetal  to  the  notice.  If  it  does  not  mislead  him,  if  it  conveys  to  him  the  real  fact  without  any 
doubt,  the  variance  cannot  be  material,  either  to  guard  his  rights  or  avoid  his  responsibility. 
Id.;  Mills  V.  Bank  of  the  U.  States,  11  Wheat.  376.  The  notice  should  convey  an  intimation 
to  the  party  to  whom  it  is  addressed,  that  the  bill  is  in  fact  dishonored.  It  has  been  decided, 
however,  that  if  the  notice  was  sufficient  to  put  the  defendant  upon  inquiry,  although  the  amount 
of  the  note  is  erroneously  stated  in  ibe  notice,  and  its  date  is  not  given,  and  if  from  the  facts  ap- 
pearing on  the  trial,  the  jury  are  satisfied  that  the  indorser  was  not  misled  by  the  notice,  they 
are  authorized  to  find  a  verdict  against  him.  Bank  of  Rochester  v.  Grould,  9  Wend.  279.  See 
also  Smitli  v.  Whiting,  12  Mass.  R.  6;  Eeid  v.  Seixas,  2  John.  Cas.  337. 

It  is  not  sufficient  to  say  that  the  holder  looks  to  the  indorser  for  payment,  without  stating 
that  it  has  been  dishonored ;  nor  is  a  notice  stating  the  bill  to  have  been  drawn  by  the  party, 
when,  in  fact,  he  was  not  the  drawer,  but  only  an  indorser,  sufficient,  as  it  misstated  the  facts. 
Beauchamp  v.  Cash,  Dow.  &  Ry.  R.  3.  In  Smith  v.  Whiting  (12  Mass.  R.  6),  the  notice  of  dis- 
honor mistook  the  name  of  the  promisor,  calling  the  note  Jotham  ■Gaahing's  note,  instead  of 
Jotham  CushjnOK'nS,  and  describing  it  as  due  January  6th,  when  it  was  due  on  the  3d  of  Janu- 
ary ;  it  was  left  to  the  jury  to  decide,  whether  the  defendant  must  not  have  known  that  the  notice 
referred  to  the  only  note,  which,  it  seems,  laid  in  the  bank,  on  which  he  was  liable  as  promisor 
or  indorser;  and  the  jury  having  determined  that  he  must  have  had  such  knowledge;  there 
being  proof  that  the  indorser  was  liable  on  no  other  note  payable  on  the  bank. 

*  *  A  notice  of  protest  need  not.  In  terms,  state  that  a  demand  has  been  made  upon  the 
maker.  That  it  had  been  "  protested  for  non-payment,  and  the  holders  look  to  you  for  the  pay- 
ment thereof,"  was  held  sufficient.  Cayuga  County  Bank  v.  Warren,  1  Comstock  N.  Y.  R.  414. 
The  note  in  question  was  for  $600,  payable  at  the  plaintiff's  bank,  and  the  notices  of  protest  had 
"  600"  in  the  margin,  but  the  body  described  the  note  as  for  three  hundred  dollars.  On  proof 
that  there  was  no  other  note  in  the  bank,  made  by  the  same  maker  and  indorsed  by  the  defend- 
ants, the  notice  was  held  sufficient.  Id.  And  see  Remer  v.  Downer,  23  Wend.  620 ;  Slielton  v. 
Braithwaite,  7  M.  &  W.  436 ;  Stockham  v.  Parr,  11  Id.  809 ;  Story  on  Pr.  Notes,  §§  349,  364. 
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By  -whoin,  anil  to  whcxm  given. 

It  seems  to  be  settled  by  recent  decisions,  that  tbe  Dotice  need  not  come 
from  the  holder  of  the  bill  or  note,  but  that  any  party  to  the  instrument 
may  give  it.(l)  And  it  will  be  stif&cieut,  if  the  drawer  has  notice  of  the 
dishonor  of  a  bill  from  the  acceptor  ;(2)  bat  notice  irom  a  Stranger,  with- 
out authority,  will  have  no  effe6t.(8)    Notice  to  one  of  several  partners  is 


And  see  KUgore  v.  Bulkley,  14  Conn.  362  ;  Crocker  v.  GetcKell,  10  Sbep.  392,  "Where  there 
are  several  mdwiduaX  indorsers,  the  notice  must  be  to  each,  but  need  not  refer  to  the  several  in- 
dorsements. 1  Comstock,  414 ;  Sayre  v.  Frick,  1  "Watts  &  Serg,  383 ;  'Willis  v.  Green,  5  HiU, 
232.     And  see  1  Am.  Leading  Cases,  p.  229  to  23'J.  *  * 

(1)  Jameson  v.  Swinton,  2  Oampb.  373;  Wilson  v.  Swabey,  1  Stark.  N.  P.  C.  34;  Bray  v. 
Had  wen,  5  Maule  &  Selvf.  71 ;  Kosher  v.  Keernan,  4  Campb.  87.  And  see  Gunson  T.  Metz,  1 
Bam.  &  Cress,  193.  It  was  formerly  thought  that  the  notice  must  come  from  the  holder,  Tindai 
V.  Brown,  1  T.  R.  167. 

Note  76a— Stanton  et  al.  v.  Blossom  et  al,,  14  Mass.  R.  116.;  Stafford  v, Bates,  18  John-R.  327. 

Any  person  who  happens,  whether  by  accident  (as  by  the  failure  of  an  agent),  to  be  thd 
holder,  at  the  time  a  bill  or  note  becomes  due,  and  although  he  has  no  right  to  require  pay- 
ment for  his  own  benefit,  may  and  ought  to  demand  payment,  and  give  notice  of  the  non-pay- 
ment so  as  to  prevent  loss.  Jones,  v.  Fort,  9  Barn.  &  Cress.  764;  Tennant  v.  Stratchan,  Mood.  & 
Malk.  377.  In  Stanton  et  al  v.  Blossom  et  al.  (12  Mass.  116),  held,  that  notice  from  the  drawee 
who  refused  to  accept,  was  not  sufficient ;  beds  not  a  party  to  the  bill,  and  notice  irom  Mm  is  ia 
no  degree  better  than  from  auy  otlier  stranger. 

"Where  a  note  was  discounted  at  the  Phoenix  Bank,  in  Connecticut,  and  indorsed  for  coUectiou 
merely  to  a  bank  in  New  York ;  held,  that  the  former  bank  was  to  be  considered  the  real  holders, 
and  the  notary  making  the  protest  at  New  York  as  their  agent ;  and  that  consequently  the  no- 
tary did  right  in  transmitting,  to  them  the  evidence  of  the  non-payment,  and  that  it  was  for  them 
to  determine,  whom,  among  the  numerous  indorsers,  they  would  look  to  for  payment,  and  ta 
notify  them  accordingly ;  and  they,  having  seasonably  transmitted  the  notice  to  the  defendant 
after  they  received  it,  he  thereby  became  Mable,  Church  v.  Bailow,  9  Pick.  547,  It  seems  also, 
that  the  bank  at  New  York  might  be  considered  as  the  holder  for  the  purpose  of  giving  notice. 
See  Butler  v.  Duval,  4  Yerg,  265. 

The  notice  may  also  be  given  by  a  notary  public.  Bank  of  Utica  v.  Smith,  18  John.  R,  230; 
Hartford  Bank  v.  Stedman,  3  Conn,  R,  409.  And  it  may  as  well  be  made  by  an  agent,  as  by  the 
principal,  and  there  is  no  need  of  a  power  of  attorney  or  any  written  instrument  to  constitute  an 
agent  for  this  purpose.  Having  possession  of  the  note,  is  authority  to  receive  the  money  and 
deUver  up  the  note.    Shed  v.  Brett,  1  Pick.  401, 

"Where  a  bUl  or  note  has  been  transmitted  by  the  holder  to  an  agent  for  collection,  and  it  is 
presented  by  the  agent  and  dishonored,  if  the  protest  or  other  evidence  of  dishonor  is  transmitted 
by  the  agent  to  his  principal,  and  by  him  seasonably  sent  to  the  indorser,  it  is  sufficient,  although 
the  indorser  does  not  in  fact  receive  it  so  soon  as  if  it  had  been  transmitted  by  the  agent  directly 
to  the  indorser.     Colt  v.  Noble,  5  Mass.  R.  167. 

Every  indorser  in  fact,  and  every  holder  in  fact,  must  be  ti-eated  as  a  party  to  commercial 
paper.  It  makes  no  difference,  therefore,  whether  banks  to  whom,  suoh.  paper  has  been  indorsed, 
act  as  owners  or  agents.  Butler  v.  Duval,  4  Yerg.  265;  Colt  v.  Noble,  5  Mass.  R.  167;  Bank 
V.  Goddard,  5  Mason,  366.  And  each  indorser  is  entitled  to  notice  from  his  indoreee ;  and 
notice  from  auy  one  party  to  the  preceding  parties,  is  sufficient.  Id.  See  also  Mead  v.  Engs,  & 
Cowen,  303;  Qgden  et  al.  v.  Dobbin  et  al.,  2  Hall,  112^ 

(2)  Jameson  v.  Swinton,  2  Campb.  373. 

(3)  Stewart  v.  Kennett,  2  Campb.  177. 

Note  770.— Chanoine  v.  Fowler,  3  "Wend.  173;  Stanton  et  aL  v.  Blossom  et  al.,  14  Mass. 
Eep.  116. 
Hartford  Bank  v.  Perry,  17  Id.  95.    Held,  that  an  indorsement  of  the  cashier  of  a  bank  was 
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a  good  notice  to  all.(l)  In  tlie  case  of  the  death  of  a  party,  notice  sliould 
be  given  to  his  personal  represeiitative.(2)  It  has  been  held  that  notice 
given  to  a  bankrupt  drawer,  before  the  appointment  of  his  assignees,  was 
gor)d5(3)  and  it  seems,  that  where  a  drawer  has  become  bankrupt,  and 
assignees  are  appointed,  notice  should  be  given  to  them  ;(4)  and  notice 
■was  decided  to  be  necessary  where  the  bankrupt  had  absconded,  but  his 
house  continued  open,  and  an  agent  of  the  assignees  was  to  be  found 
there.(5) 

^Within  what  time. 

The  notice  of  refusal  must  be  given  within  a  reasonable  time ;  and  the 
question  what  time  is  reasonable,  is  a  question  of  law  to  be  determined  by 
the  court,  upon  the  facts  ascertained  by  the  jury.(b)     The  result  of  the 


sufficient  authority  for  the  purpose  of  a  demand  of  payment,  and  it  seems,  also,  to  give  notice  to 
the  indorser. 

(1)  Porthouse  y.  Parker,  1  Camp.  82,  by  Ld.  BUenborough,  Oh.  J. ;  and  therefore,  where  a  bill 
is  drawn  upon  one  of  the  firm,  no  notice  need  be  given.     Id. 

Note  171.— Gowan  v.  Jackson,  20  John.  R.  176.  Where  the  drawer  of  the  bill  was  a  partner 
of  the  firm  on  which  it  was  drawn,  held,  that  it  was  not  necessary  for  the  holder  to  prove  notice 
of  the  dishonor  given  to  the  drawee.  Vide  Dwight  et  al.  v.  Suvill,  2  Conn.  B..  654;  Magee  etal. 
V.  Dunbar  et  al.,  10  Lou.  E.  646. 

Where  information  of  the  dishonor  of  a  bill  of  exchange  is  sent  to-rm  (igmi  who  is  no  party  to 
the  bill,  either  actually  or  nominally,  for  the  purpose  of  collection,  with  a  request  to  give  notice 
to  the  drawers,  and  he  omits  to  give  such  notice  until  the  next  day  after  receiving  such  informa- 
tion, the  drawers  are  discharged;  being  a  mere  agent,  he  should  have  given  immediate  notice. 
Sewell  V.  Russel,  3  Wend.  276;  United  States  v.  Barker,  12  Wheat.  559,  560,  561.  If  sent  to 
an  agent  to  procure  acceptance  or  payment,  it  is  not  necessary  that  he  should  give  notice  of  its 
-dishonor ;  the  rule  is  complied  with,  if  he  return  the  bill  to  his  principal  within  reasonable  time, 
of  whiish  the  criterion  must  be  the  same  as  if  a  notice  from  the  payee  or  holder  to  the  drawer  or 
indorser.  Tunno  et  al.  v.  Lague,  2  John.  Cas.  1 ;  Colt  et  al.  v.  Noble,  5  Mass.  R.  167.  If  the 
agent  himself  undertakes  to  give  notice  to  the  drawer,  it  will  be  sufficient  if  it  be  given  as  soon, 
as,  under  the  circumstances  of  the  case,  it  could  have  been  received  from  the  holder.  Tunno  et 
al.  V.  Lague,  supra;  Duncan  v.  Young,  1  Mart.  R.  32. 

(2)  Chitty  on  Bills,  228  (7th  ed.). 

NOTB  772. — Toby  v.  Maurian,  7  Lou.  R.  493,  and  the  cases  cited.  Where  the  maker  of  the 
Bote  died  on  the  last  day  of  grace,  the  notary,  on  calUng  at  his  domicil,  being  informed  of  his 
death,  protested  the  note  for  non-payment,  and  notified  the  indorser  thereof:  held,  that  there 
was  no  demand  of  payment  sufficient  to  bind  the  indorser.  If  there  are  no  personal  representa- 
tives at  the  time,  a  notice  sent  to  the  residence  of  the  deceased  party's  family,  is  sufficient,  and  it 
is  not  necessary  to  give  notice  afterwards  to  the  executor  or  administrator,  who  subsequently 
become  such.     Merchants'  Bank  v.  Birch,  17  John.  R.  25. 

(3)  Ex  parte  Moline,  19  Ves.  216. 

(4)  Ex  parte  Moline,  19  Ves.  216 ;  by  Bailey,  J.,,  4  Barn.  &  Cress.  521 ;  Chitty  on  Bills  (7th 
ed.),  228. 

(5)  Rhode  v.  Proctor,  4  Barn.  &  Cress.  521. 

Note  773. — The  drawer  having  been  absent  from  the  state  several  years,  a  written  notification 
of  the  refusal  to  accept  was  left  at  his  last  dwelling-house,  none  of  his  family  then  residing  there ; 
but  this  notice  was  in  fact  received  by  his  wife ;  this  was  held  sufficient.  Blakely  v.  Grant,  6 
Mass.  R.  386. 

(6)  Chitty  on  Bills  (7th  ed.),  224. 

Note  774. — Bryden  v.  Bryden,  11  John.  B.  187  ;  Hussey  v.  Preemam,  10  Mass.  R.  86 ;  Bank 
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several  decisions  upon  the  sitliject  seems  to  be,  that  in  the  case  of  inland 
bills,  where  the  parties  reside  in  the  same  town,  notice  must  be  given 
before  the  expii-ation  of  the  day  after  intelligence  of  the  dishonor  is  re- 
ceived ;(1)  and  where  the  parties  do  not  live  in  the  same  place,  notice 
must  be  given  on  the  departure  of  the  post  on  the  day  following  that  in 
which  the  party  is  acquaint  d  with  the  dishonor.(2)     It  has  beea  held  to 


of  North  America  t.  M'Kniglit,  1  Teates'  R.  145;  Warder  v.  Bell,  Id.  531.  Where  the  parties 
concerned  were  all  in  one  neighborhood,  and  the  means  of  comroanication  between  them  con- 
stant through  the  day,  and  every  day ;  held,  that  a  neglect  of  eight  days  Xp  notify  the  indorser  of 
the  maker's  non-payment,  discharged  the  indorser,  althongh  there  was  no  mail  established  be- 
tween the  places ;  it  appearing  that  the  distance  was  bnt  four  miles ;  and  persons  were  con- 
stantly passing  from  one  town  to  the  other.    Hussey  t.  Freeman,  awpra. 

(1)  Smith  V.  MuUett,  2  Camp.  208 ;  Hilton  v.  Pairclough,  2  Campb.  633 ;  Jameson  t.  Swinton, 
2  Taunt.  224,  in  which  case  the  defendant  received  notice  by  the  two-penny  post  at  nine  o'clock 
in  the  evening. 

Note  lib. — Chitty  on  Bills  (8th  ed.),  513.  But  in  Woodright  v.  Brigham  {12  Mass.  B.  483.), 
and  Widgery  v.  Mnnroe  (6  Mass.  E.  449),  where  the  parties  live  in  the  same  town ;  held,  that 
notice  must  be  sent  on  the  same  day. 

The  holder  and  indorser  resided  in  the  same  city,  proof  of  notice  to  the  indorser  within  three 
days  after  advice  of  the  dishonor  of  the  bill,  was  held  to  be  insufficient.  Bryden  v.  Bryden,  11 
John.  R.  187. 

The  principle  is,  that  notice  may  be  immediately  given  after  a  refusal  to  pay  on  demand,  mad» 
on  the  day  when  the  money  is  duo,  according  to  the  contract.  Burbridge  v.  Manners,  3  Camp. 
193;  Miller  v.  Hackley,  5  John.  R.  375;  Lindenberger  v.  Beall,  6  Wheat.  104.  Though 
it  is  not  necessary  it  should  be  given  until  the  day  after.  Shed  v.  Brett,  1  Pick.  405.  Notice- 
of  dishonor  iefore  demand  of  payment  on  the  maker,  is  bad.  Griffin  v.  Goff,  12  John. 
Rep.  423. 

Where  it  can  be  done,  notice  ought  to  be  given  previously  to  the  bringing  of  the  action^ 
Therefore,  where  all  the  parties  lived  in  the  same  town,  held,  that  notice  should  have  been  given 
the  indorser  before  commencing  a  suit  against  him ;  he  should  have  an  opportunity  to  pay  with- 
out the  expenses  of  a  lawsuit.  New  England  Bank  v.  Lewis  et  al.,  2  Pick.  125.  Though  the 
notice  was  in  the  hands  of  the  notary  before  the  delivery  of  the  writ  to  the  officer,  the  court  coa- 
sidered  that  it  would  make  no  difference.    Id. 

If  the  parties  reside  in  the  same  place,  notice  sent  by  the  post  is  not  sufl5cieut.  Ireland  v.  Kip, 
11  John.  B.  231.     (But  is  so  now  by  statute  of  1857.) 

A  bill  was  drawn  and  dated  at  New  York,  on  persons  residing  there,  who  accepted  it.  The 
drawers,  in  fact,  resided  in  Virginia.  The  bill  being  protested  for  non-payment,  on  the  same  ca- 
next  day,  two  letters  were  put  into  the  post-oEBco,  giving  notice  to  the  drawers,  one  directed  to 
New  York  and  the  other  to  Norfolk,  the  supposed  place  of  their  residence.  The  notice  was  held 
to  be  sufficient.  Chapman  v.  Lipseombe,  1  John.  R.  294.  But  due  inquiry  should  be  made  foT 
the  residence ;  otherwise  the  notice  wiU  be  bad.  Bank  of  Utica  v.  De  Mott,  13  Id.  432  ;  Reid  v. 
Payne,  16  Id.  218.  The  fact  of  putting  the  letter  into  the  post-office,  is  sufficient  evidence,  with- 
out proof  that  it  reached  the  party.  Ilanford  Bank  v.  Hart,  3  Day,  497 ;  Shed  v.  Brett, 
1  Pick.  401. 

An  agreement  made  with  the  maker,  will  dispense  with  u,  formal  demand.  State  Bank  v. 
Hurd,  12  Mass.  R.  172  ;  Union  Bank  v.  Hyde,  6  Wheat.  572. 

*  *  See  post,  note  787,  as  to  waiver  of  demand,  notice,  &c*  * 

(2)  Williams  v.  Smith,  2  Barn.  &  Aid.  500 ;  Darbyshire  y.  Parker,  6  East,  3.  And  see  Lang- 
dale  V.  Trimmer,  15  East,  291. 

Note  776. — President,  &c.,  of  the  Bank  of  Alexandria  v.  Swann,  9  Pet.  R.  33 ;  Flack  v.  Green, 
3  Gill  &  John.  474. 
Where  the  indorser  lives  in  a  different  town  from  the  holder,  the  law  considers  putting  a  letter 
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be  no  exception  to  this  general  rule,  that  tliere  is  no  post  on  the  following 
day.(l)  But  if  the  parties  reside  in  the  same  town,  it  will  not  be  sufficient 
to  put  a  letter  in  the  two-penny  post  on  the  day  after  intelligence  of  the 
dislionor,  if  it  is  put  in  too  late  for  delivery  on  that  day.(2)  Where  a 
party  receives  notice  on  a  Sunday,  Good  Friday,  or  Christmas  day,  or 
some  day  upon  which  he  is  prohibited  by  his  religion  from  attending 
•to  secular  affairs,  he  will  be  in  the  same  situation  as  if  the  notice  did  not 
reacb  him  till  tbe  next  day .(3)  It  seems  that  if  tbe  bolder  of  a  bill  or 
note  place  it  in  the  hands  of  his  banker,  the  banker  need  not  give  notice  to 
his  customer  till  the  day  after  the  dishonor,  and  the  customer  will  be  in 
time  if  he  communicates  that  notice  on  the  day  after  it  reaches  him, 
especially  if  the  bill  or  note  be  payable  at  a  banker's.(4) 

It  seems  to  be  now  established,  that  notice  may  be  given  on  the  day  on 
which  a  bill  or  note  becomes  due,  especially  if  an  unqualified  refasal(5) 


seasonably  into  the  post-office,  as  using  due  diligence,  or  as  a  constructive  notice.  In  such  ease, 
the  indorser  cannot  always  have  an  opportunity  to  pay  before  action  commenced;  the  officer,  it 
is  said,  may  go  with  a  notice  in  one  hand  and  a  writ  in  the  other.  Parker,  C.  J.,  in  New  Eng- 
land Eank  v.  Lewis,  2  Pick.  128.  Putting  a  notice  into  the  post-office,  is  sufficient,  in  such  case, 
although  it  cannot  reach  the  indorser  before  the  action  is  brought.  Id.  And  in  Stanton  v. 
Blossom  (14  Mass.  E.  116),  it  was  not  considered  as  an  objecdon  to  the  action  that  it  was  com- 
menced before  the  notice  was  put  into  the  post-office ;  but  the  case  did  not  turn  on  that  point. 

If  notice  of  protest  is  shown  to  have  been  sent  to  the  indorser  at  a  post-offioe  in  the  parish 
■where  he  resides,  it  lies  with  him  to  show  that  there  is  another  post-office  nearer  to  his  residence. 
Yeatman  v.  Erwin  et  al.,  6  Lou.  R.  264. 

(In  New  York,  notice  of  dishonor  may  in  aU  cases  be  served  by  mail.  Statute  of  1857.  But 
at  common  law  the  notice  must  be  served  upon  the  drawer  or  indorser.  living  in  the  city  or  town 
where  the  note  or  bill  is  dishonored,  personally  or  by  leaving  it  at  his  place  of  residence  or  busi- 
ness. Sheldon  v..  Beaham,  4  Hill  N.  Y.  Rep.  129 ;  Cayuga  County  Bank  v.  Bennett,  5  Id.  236; 
Patrick  v.  Beazley,  6  How.  Miss.  609.  As  to  service  by  mail,  see  Ransom  v.  Mack,  2  Hill  N.  Y. 
587  ;  and  Montgomery  County  Bank  v.  Marsh,  3  Selden  N.  Y.  481 ;  and  Edwards  on  Bills  and 
Notes,  601-614.) 

(1)  Geil  V.  Jeremy,  2  Ry.  &  Mo.  62. 

(2)  2  Camp.  209,  633. 

(3)  Bray  v.  Hadwen,  5  Maule  &  Selw.  68;  Wright  v.  Shawcross,  2  Barn.  &  Aid.  501,  n. ; 
Haynes  v.  Berks,  3  Bos.  &  Pull.  599 ;  TasseU  v.  Lewis,  1  Ld.  Raym.  743 ;  Lindo  v.  Unsworth,  2 
Campb.  602  ;  39  A  40  G.  Ill,  i;.  42. 

(4)  Bayley  on  BiUs  (4th  ed.),  222 ;  Haynes  v.  Berks,  3  Bos.  &  Pull.  599 ;  Robson  v.  Bennett, 
2  Taunt.  388 ;  Scott  v.  Lifford,  9  East,  347  ;  Longdale  v  Trimmer,  lo  East,  291. 

(5)  Burridge  v.  Manners,  3  Campb.  193.  See  Leftley  v.  MUls,  4  T.  R.  170;  by  Lord  Ken- 
yon,  Ch.  J.,  and  BuUer,  J.,  and  Haynes  v.  Berks,  3  Bos.  k  Pull.  602 ;  by  Lord  Alvanley,  C.  J. 

Note  777. — After  demand  and  notice,  the  indorser  may  be  forthwith  sued,  without  wait- 
ing until  the  expiration  of  the  day  on  which  the  note  falls  due.  Shed  v.  Brett,  1  Pick.  401 ; 
City  Bank  v.  Cutter  et  al.,  3  Id.  414.  It  lies  also  against  the  maker  after  reasonable  demand  on 
the  day  it  falls  due.    Greeley  et  al.  v.  Thui'ston,  4  Greenl.  R.  479.     Sed.  see  Chitt.  on  Bills,  513. 

(If  a  note  or  draft  is  not  paid  on  due  presentment,  on  the  third  day  of  grace,  it  may  be  treated 
as  dishonored ;  but  no  action  can  be  brought  upon  it  until  the  third  day  has  expired.  Osborne  v. 
Moncure,  3  "Wend.  170;  Thomas  v.  Shoemaker,  6  Watts  &  Serg.  179;  Bevan  v.  Bldridge,  2 
Miles,  353 ;  Wiggles  v.  Thompson,  11  S.  &  M.  452.  The  general  rule  gives  to  the  maker  or 
acceptor  the  whole  of  third  day,  on  which  to  make  payment,  if  he  chooses  to  seek  the  holder 
after  demand  and  refusal    Edwards  on  Bills  and  Notes,  525-527.) 
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to  pay  it  be  made  ;  tboiagli  payment  may  still  be  made  -witliin  the  day.(l) 
Where  there  are  several  intervening  parties  between  him  who  gives  a  notice 
and  the  defendant,  it  is  not  sufficient  for  the  plaintiff  to  prove,  where  notice 
has  not  been  given  by  each  indorsee  after  receiving  it,  that  if  the  notice 
had  been  passed  through  the  intervening  parties,  and  each  had  taken  the 
time  the  law  allows,  the  defendant  would  not  have  had  the  notice  sooner.(2'} 
In  the  case  of  foreign  bills,  it  has  been  said  that  notice  should  be  given 
on  the  day  of  the  refusal  to  accept  or  pay,  if  any  post  or  ordinary  convey- 
ance sets  out  on  that  day,  and  if  not,  by  the  earliest  ordinary  convey- 
ance.(3)  The  holder  is  not  bound  to  send  such  notice  by  an  accidental, 
though  earlier,  conveyance.(4) 

Notice  bow  proved. 

The  fact  of  notice  may  be  proved  by  evidence  of  putting  a  letter  con- 
taining it  into  the  general  or  two-penny  post.(5)  But  where  the  notice  is 
put  into  the  general  post,  it  should  be  taken  to  Lombard  street,  or  at 
least  to  a  receiving-house,  and  a  delivery  to  a  bellman  in  the  street  is  not 
suificient.(6) '  It  is  not  sufficient  that  the  letter  be  directed  to  a  person  at 
a  large  town,  as  at  Bristol,  without  specifying  in  what  part  of  it  he  resides, 
unless  where  the  person  to  whom  the  letter  is  directed,  has  dated  the  in- 
strument in  an  equally  general  manner.(7)  The  postmarks  in  town  or 
county,  proved  to  be  such,  are  evidence,  that  the  letters  on  which  they 
are,  ■\^■ere  in  the  office  to  which  those  marks  belong  at  the  time  of  the 
dates  of  such  marks.(8)  It  is  not  necessary  to  give  the  defendant  notice 
to  produce  the  original  letter,  in  ojder  to  prove  its  contents  by  a  duplicate 
original,  or  by  an  examined  copy .(9)     Kor  is  it  necessary  to  give  suck 


(1)  See  Hartley  v.  Case,  1  Carr.  &  P.  556 ;  4  Barn.  &  Ores.  SSg. 

(2)  Marsh  v.  Maxwell,  2  Campb.  210,  u.,  by  Lord  BUenborough ;  Turner  v.  leach,  4  Barn.  & 
Aid.  451. 

(3)  Chitty  on  Bills,  (Ith  edit.)  225,  312.  And  see  Muilman  v.D'Eguiuo,  2  H.  Blac.  565.  The 
occasions  upon  which  the  rules  respecting  notice  have  been  laid  down  with  the  greatest  pre- 
cision, have  occurred  in  the  instance  of  actions  upon  inland  bills. 

(4)  2  H.  Blao.  565. 

(5)  Sanderson  v.  Judge,  2  H.  Blac.  509 ;  Scott  v.  Lifford,  9  East,  347 ;  AValter  v.  Haynes,  1 
By.  &  Mo.  149 ;  Keith  v.  Weston,  3  Esp.  C.  54.  There  is  no  difference  in  this  respect  between 
foreign  and  inland  bills.     Id. 

(6)  See  ank  5 ;  Hawkins  v.  Rott,  Peake's  N.  P.  C.  186 ;  Parke  v.  Gordon,  1  East,  385. 
(■?)  Walter  v.  Haynes,  1  Ry.  k  Mo.  149 ;  Mann  v.  Moore,  1  Ry.  k  Mo.  250. 

(8)  Kent  v.  Lowen,  1  Campb.  Ill ;  Fletcher  v.  Braddyl,  3  Stark.  N.  P.  C.  64 ;  Rex  v  Plum- 
mer.  Buss.  &  By.  Grown  Cases,  264 ;  Bex  v.  Watson,  1  Campb.  215  ;  Langdon  v.  Hulls,  5  Esp. 
156 ;  Bex  v.  Johnson,  1  Hast,  65.  At  the  general  post-oiBce  in  London  there  is  a  new  stamp  for 
every  day,  which  is  destroyed  the  next  morning. 

(9)  Ackland  v.  Pearce,  2  Campb.  601,  by  Le  Blanc,  J. ;  Roberts  v.  Bradshaw,  1  Stark.  N.  P.  C. 
28,  by  Lord  EUenborough.  See  Kine  v.  Beaumont,  3  Br.  &  B.  288;  S.  C,  1  B.  Moore,  112; 
Lanauze  v.  Palmer,  2  By.  k  Mo.  31. 

Note  778. — Johnson  v.  Haight  et  al.,  13  John.  E.  470;  Lindenberger  v.  Boall,  6  Wheat.  104. 

An  entry  of  dishonor  of  a  bill  of  exchange,  made  in  the  usual  course  of  business,  at  the  time 

of  the  dishonor,  in  the  book  of  a  notary,  by  his  olerk,  who  presented  the  bUl,  may  bo  given  in 
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notice  in  order  to  prove  the  contents  of  the  letter  by  parol  evidence,  in 
case  a  copy  has  not  been  taken,  or  if  taken,  has  been  lost.(l)  After  notice 
to  produce  the  original,  the  identity  of  a  letter  sent  to  the  defendant,  and 
that  of  which  an  examined  copy  is  taken,  may,  in  some  cases,  be  inferred 
from  circumstances.(2) 

Putting  a  letter  in  the  post  is  only  one  mode  of  giving  notice.  Proof 
that  a  letter,  containing  the  proper  notice,  has  been  left  at  the  defendant's 
house,  will  be  sufficient.(3)     Notice  may  be  sent  by  a  private  hand,  al- 


evidenoe  in  am  action  on  the  bill,  upon  procff  of  the  death  of  the  clerk  who  made  the-  entry. 
Poole  T.  Dicas,  1  Bing.  N".  C.  649.  A  notary  testified  that  it  waa  usual  for  him,  where  the  in- 
dorsees lived  at  a  distance,  to  send  a  written  notice  of  dishonor,  by  post,  on  the  evening  of  the 
same  day,  and  that  he  believed  he  had  sent  smch  notice  to  the  indorsers  in  the  present  case-; 
this  was  held  to  be  sufficient  evidence,  in  the  first  instance,  to  support  the  averment  of  due 
notice.  Miller  v.  Hackley,  5  John.  R.  StS.  If  the  register  of  a  deceased  notary,  proved  by  a 
witness  to  be  in  the  handwriting  of  the  notary,  state  tha:t  on  a  certain  day  the  notary  put  a  letter 
in  the  post-office  directed  to  the  indorser,  at  the  place  of  his  residence,  containing  notice  of  the 
dishonor  of  the  note ;  or,  that  after  diligent  inquiry,  the  indorser  could  not  be  found,  it  seenjs, 
this  would  be  sufficient  evidence  of  notice.  Martinet  v.  HaUiday,  20  John.  R.  168 ;  Syndics  of 
Portas  V.  Primbfor,  1  Mart.  Rep.  267  ;  Anth.  N.  P.  1  (Sheldon  v.  Eenham,  4  HiU  N.  T.  R.  12S.) 

(1)  Aokland  v.  Pearce,  2  Camp.  601. 

(2)  See  Roberts  v.  Bradshaw,  1  Stark.  N.  P.  C.  :28 ;  Hetherington  v.  Kemp,  4  Campb.  193 ; 
Hagerdern  v.  Reed,  3  Campb.  379 ;  Toosey  v.  Williams,  2  Ry.  &  Mo.  131.  Where  a  notiM 
is  given,  the  particular  letter  should  be  pointed  out  in  the  notice.  -See  Pranok  v.  Lucy,  i  Ry.  fl; 
Mo.  341. 

(3)  Stedman  v.  G-ouch,  1  Bsp.  C.  5. 

Note  779. — In  New  York,  it  is  provided  (Sess.  Laws  1833,  pp.  395,  396,  §  8),  that  "  In  aU 
actions  at  law,  the  certificate  of  a  notary  under  his  hand  and  seal  of  office,  of  the  presenttneBt 
■by  him  of  any  promissory  note  or  bill  of  exchange  for  acceptance  or  payment,  and  of  any  protest 
of  such  bill  or  note  for  non-acceptance  or  non-payment,  and  of  the  service  of  notice  therectf  ©la 
any  or  all  of  the  parties  to  such  bill  of  exchange  or  promissory  note,  and  specifying  the  mode  aA 
giving  such  notice,  and  the  reputed  place  of  residence  of  the  party  to  whom  the  same  was  given, 
and  the  post-office  nearest  thereto,  shall  be  presumptive  levidence  of  the  facts  contained  in  such 
certificate ;  but  this  section  shall  not  apply  to  any  case  in  which  the  defendant  shall  anneK  .to 
his  plea  an  affidavit,  denying  the  fact  of  having  received  notice  of  non-acceptance  or  of  non- 
payment of  such  a  note  or  bill." 

Under  a  statute  in  Tennessee,  which  enacts  that  the  protest  of  the  notary  for  non-acceptaJH!e 
or  non-payment  of  negotiable  paper,  andiis  certificate  that  he  had  given  notice  to  the  indorsera, 
should  be  prima  facie  evidence  of  the  fact  of  notice,  as  well  as  of  demand ;  it  has  been  held, 
that  the  protest,  with  a  copy  of  -the  note  attached,  together  with  a  certificate  that  notice  had 
been  given,  were  sufficient  evidence  as  against  an  indorser  under  the  general  issue.  iSmith  v. 
M'Manus,  7  Terg.  R.  477. 

In  cases  of  this  nature,  the  law  does  not  require  the  highest  and  istrictest  degree  of  idHigeitce 
in  giving  notice :  butiSuch  a  degree  of  reasonable  diligence  as  will  ordinarily  bring  home  notinte 
to  the  party.  It  is  a  rule  founded  upon  public  convenience,  and  the  general  course  of  business  5 
and  only  requires  that,  in  common  intendment  and  presumption,  the  notice  is  by  such  means  as 
trill  be  effectual.  Per  Story,  J.,  in  Bank  of  United  States  v.  Hatch,  6  Pet.  R.  257.  Held,  that 
a  notice  left  at  defendant's  boarding-house,  where  he  lodged,  was  sufficient ;  .although  the  notiee 
waa  left  with  a  fellow  boarder,  requesting  him  to  deliver  it  to  the  defendant.  Id.  This  is  not  -like 
the  case  of  a  public  inn,  and  a  -delivery  to  a  mere  stranger  wlho  happens  to  be  there  w  iransiki, 
and  cannot  be  presmmed  to  have  any  knowledge  .or  intercourse  with  the  iparty.    Boarders  at  "the ' 
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thougli  such  notice  shouM  thereby  be  received  later  in  the  day  than  if 
sent  by  the  post  ;(1)  and  it  is  sufficient  to  send  a  verbal  notice  either  to 
the  CQunting-house,  or  place  of  abode  of  the  party,  without  leaving  a  no- 
tice in  writing.(2) 

Notice  when  excused. 

Notice  of  non-acceptance,  or  non-payment,  is  not  necessary  to  be  given 
to  the  drawer  of  a  bill  of  exchange,  where  from  the  state  of  his  dealings 
with  the  drawees  of  the  bill,  he  could  have  no  reasonable  expectation,  that 
the  bill  would  be  paid  by  them  ;(3)  and  although  the  drawer  may  have 


same  house  may  be  presumed  to  meet  daily,  and  to  feel  some  interest  in  the  concerns  of  each 
other,  and  to  perform  punctually  such  common  duties  of  civility  as  this.     Id. 

*  *  The  facts  being  undisputed,  what  is  a  suifioient  demand  is  a  question  of  law,  upon  the 
special  circumstances  of  each  case  for  the  court.  Davis  v.  Herrick,  6  Ohio,  55 ;  Wheeler  v. 
Keld,  6  Mete.  290 ;  1  Am.  Leading  Cases,  pp.  242  to  24.9.  *  * 

(1)  Bancroft  v.  Hall,  Holt's  0.  467. 

(2)  Cross  V.  Smith,  1  Maule  &  Selw.  545.  In  this  case,  admission  at  the  counting-house  was 
not  obtained ;  and  the  parties  lived  at  a  small  distance.  Goldsmith  v.  Bland,  Bayley  on  BUls, 
(4th  ed.)  224;  Stedman  t.  Gouch,  1  Esp.  5. 

Note  780. — Though  it  is  settled  that  the  memorandums  made  at  the  time  by  a  person  in  the 
ordinary  course  of  his  business,  of  acts  and  matters  which  his  duty  in  such  business  required 
him  to  do  for  others,  are  admissible  evidence  of  the  acts  and  matters  so  done  after  his  death 
(Nicholas  v.  Webb,  8  Wheat.  326  ;  15  Mass.  R.  381) ;  yet  if  he  is  living,  he  must  be  called,  and 
may  make  use  of  these  entries  to  refresh  his  memory ;  and  if  he  then  undertakes  to  swear  to 
those  facts  from  memory  refreshed  by,  and  depending  on  the  entries,  he  is  competent  to  prove 
the  fact ;  but  the  book  of  memorandum  is  not  so,  as  evidence  to  the  jury.  The  witness  uses  it 
to  refresh  his  memory  as  to  times,  names,  and  quantities.  Smith  v.  Lane,  12  Serg.  A  Rawle,  87. 
And  in  The  Phila.  Bank  v.  Of&cer's  Ex.  (12  Serg.  &  Eawle,  49),  if  the  party  is  dead,  or  beyond 
the  reach  of  the  court,  where  there  cannot  be  a  personal  examination  on  oath,  then,  and  not 
before,  the  question  arises,  whether  such  memorandums  and  entries,  to  prevent  a  total  failure  of 
justice,  are  admissible.  But  an  affidavit  of  a  notary's  clerk,  taken  without  rule  of  court,  and 
without  notice  to  the  party,  was  held,  not  admissible  to  prove  notice  of  non-payment,  although 
the  clerk  was  dead.     Farmers'  Bank  v.  WhitehiU,  16  Serg.  &  Eawle,  89,  91. 

(3)  Pranck  v.  Lucy,  1  Ry.  &  Mo.  342 ;  Claridge  v.  Dalton,  4  Maule  &  Sel.  229 ;  Bickerdike  v. 
Bollman,  1  T.  R.  405;  Legge  v.  Thorpe,  12  East,  171. 

Note  781. — Sharp  v.  Bailey,  9  Barn.  &  Cress.  44.  If  the  bill  is  made  payable  at  the  drawer's 
own  house,  the  presumption  is,  that  it  was  accepted  for  his  accommodation,  and  that  he  was  to 
provide  for  the  payment  of  it  when  due.  Chit,  on  Bills,  470.  Where,  also,  the  transaction  be- 
tween the  drawer  and  drawee  has  been  illegal,  the  indorser,  who  was  the  original  payee,  was 
held  liable,  without  notice ;  the  indor.ser,  in  such  case,  had  no  demand  which  he  could  lawfully 
assign  in  the  hands  of  the  promisor,  and  suffers  no  prejudice  or  loss  by  any  delay  in  giving  no- 
tice.    Copp  v.  M'Dugall,  9  Mass.  R.  1. 

But  if  the  drawer  might  reasonably  have  expected  that  his  bUl  would  be  honored,  he  is  en- 
titled to  notice.  French  v.  Bank  of  Columbia,  4  Cranoh,  141.  Marshall,  C.  J.,  after  adverting  to 
the  general  rule  that  notice  must  be  given  to  the  drawer,  says :  "  A  drawer  who  has  no  etfeots 
in  the  hands  of  .the  drawee,  is  said  to  be  without  the  reason  of  the  rule,  and,  therefore,  to  lorm 
an  exception  to  it.  This  has  been  laid  down  in  the  books  as  a  positive  qualification  of  the  rule, 
but  has  been  seldom  so  laid  down,  except  in  cases  where,  in  point  of  fact,  the  drawer  had  no 
right  to  expect  that  his  biU  would  be  honored,  and  could  sustain  no  injury  by  the  neglect  of  the 
holder  to  give  notice  of  its  being  dishonored.  In  reason  it  would  seem,  that  in  such  oases  only 
can  the  exception  be  admitted,  and  that  the  necessity  of  notice  ought  to  be  dispensed  with  only 
in  those  cases  where  notice  must  be  uuDeoessary,  or  immaterial  to  the  drawer."    After  examin- 
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goods  ia  the  hands  of  the  drawee,  yet,  if  they  have  been  sold  upon  credit, 
which  will  not  expire  till  long  after  the  bill  becomes  due,  he  will  not  be 
entitled  to  notice.(l)  The  principle  on  which  the  rule  is  founded,  is,  that 
the  facts  show  that  the  drawer  must  have  known,  that  the  bill,  when  pre- 
sented, would  not  be  paid,  and  thnt,  if  notice  had  been  given,  there  would 
still  have  been  no  person  to  be  found,  to  whom  the  party  to  whom  notice 
was  omitted  to  be  given,  might  call  for  money.(2)  The  rule  has  also  been 
considered  as  proceeding  on  the  ground  of  a  supposed  fraud. (3)  But  it  is 
not  to  be  understood  wiih  such  latitude  as  to  excuse  the  want  of  notice, 
on  proving  that  the  omission  of  notice  could  not,  in  point  of  fact,  have 
prejudiced  the  drawer  ;(4)  a  sort  of  inquiry,  which  would  often  lead  to 
most  indefinite  and  complicated  investigations.  Nor  is  the  rule,  laid  down 
in  Bickerdike  v.  Bollinan,  to  be  carried  to  such  an  extent  as  to  dispense 
with  notice  where  the  bill  is  drawn  in  fair  and  reasonable  expectation, 
that  in  the  ordinary  course  of  mercantile  transactions,  it  would  be  accepted 
or  paid  when  due  ;(5)  or  where  the  drawer  can  show  that  the  want  of  no- 
tice may  produce  any  dttiiment  to  him;  as  where,  in  case  of  his  paying 
the  bill,  he  has  any  remedy  over  against  a  third  person. (H)  Notice  will 
be  required,  if  the  drawer  has  had  effects  in  the  hands  of  the  drawee  to 


ing  Bickerdike  v.  Bollraao,  and  Rogers  v.  Stephens,  cited  in  the  text,  he  proceeds ,  "  It  would 
seem  lo  be  the  fair  constructioQ  of  these  cases,  that  a  person  having  a  right  to  draw  in  conse- 
quence of  engagements  between  himself  and  the  drawee,  or  in  consequence  of  consignnaents 
made  to  tlie  drawee,  or  from  any  other  cause,  ought  to  be  considered  as  drawing  upon  funds  in 
the  hands  of  the  drawee,  and,  therefore,  as  not  coming  within  the  exception  to  the  general  rule. 
The  transaction  cannot  be  denominated  a  fraud,  for  in  such  case,  it  is  a  fair  commercial  transac- 
tion. Neither  can  it  truly  be  said  that  he  had  no  right  to  expect  his  bill  would  be  paid,  for  a 
person  authorized  to  draw  must  expect  his  draft  will  be  honored.  Neither  can  it  be  said  that 
he  has  virtual  notice  of  the  protest,  and  that  actual  notice  is  useless,  and  the  want  of  it  can  do 
him  no  injury ;  for  this  is  only  true,  when  at  the  time  of  drawing  the  drawer  has  no  reason  to 
expect  that  his  bill  will  be  paid.  A  person  having  a  right  to  draw,  and  a  fair  right  to  expect 
that  his  bill  will  be  honored,  would  not  come  within  the  reason  of  the  exception,  and,  therefore, 
it  may  well  be  contended,  ouglit  not  to  be  brought  within  the  exception  itself."  The  principle  of 
these  observations  is  supported  by  Chief  Justice  Spencer,  in  Robinson  v.  Ames,  20  John.  E.  146. 
See  also  Campbell  v.  Pettengill,  7  G-reeuL  R.  126. 

(1)  4  Maule  &  Sel.  229. 

(2)  By  Lord  Tenterden,  Ch.  J.,  in  Corry  v.  Scott,  3  B.  &  Aid.  622. 

(3)  By  Heath,  J.,  in  Clegg  v.  Cotton,  3  Bos.  &  Pull.  242. 

Note  782. — Brown  v.  Lusk,  4  Terg.  R.  210,  217.  The  rule  is  founded  in  principle,  and  ought 
not  to  be  changed.  But  where  the  bill  is  drawn  for  the  accommodation  of  another,  and  no 
fraud  can  be  imputed  on  account  of  the  reasonable  expectations  the  drawer  entertained  that  the 
bill  would  be  paid,  the  reason  of  the  rule  ceases,  and  in  such  case  the  drawer  ought  to  have  no- 
tice of  the  dishonor  of  the  bill.  Id.  In  Lafitte  v.  Slatter  (6  Bing.  R.  623),  who  was  indebted 
to  the  drawer,  was  to  have  paid  the  hill,  and  the  drawer  had  reason  to  expect  he  would  do  so; 
held,  that  he  was  entitled  to  notice,  although  he  knew  that  the  acceptor  would  not  pay  it. 

(4)  Dennis  v.  Morrice,  3  Esp.  C.  158.    See  Rogers  v.  Stephens,  2  T.  R.  718. 

(5)  Claridge  v.  Dalton,  4  Maule  &  Sel.  231 ;  CampbeU  v.  Pettengill  et  at.,  7  Greenl.  R.  126; 
Brown  v.  Lusk,  and  Lafitte  v.  Slatter,  swpra;  Grosvenor  v.  Stone,  8  Pick.  79. 

(6)  Corry  v.  Scott,  3  B.  &  Aid.  625,  by  Bayley,  J.     See  Rogers  v.  Stevens,  2  T.  R.  718. 
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any  amount,  at  any  time  between  the  drawing  of  the  bill  and  its  becoming 
due  ;(1)  or  if  the  drawer  had  eflfects  on  the  way  to  the  drawee,(2)  or  if 
there  is  a  running  account  and  fluctuating  balance  between  them.(3) 

An  indorser  of  a  bill  is  entitled  to  notice,  notwithstanding  the  want  of 
effects  in  the  hands  of  the  drawee  ;(4)  and  the  indorser  and  payee 
of  a  note  has  a  right  to  insist  upon  notice,(5)  although  he  has  given  no 


(1)  Orr  V.  Magennis,  1  Bast,  359  ;  Hammond  v.  Dufieme,  3  Campb.  145 ;  Thaokray  v.  Blackett 
3  Campb.  164. 

(2)  Ruoker  v.  Hiller,  3  Campb.  Ill ;  16  East,  43 ;  by  Eyre,  Ch.  J.,  1  Bos.  &  Pul.  652. 

(3)  By  Lord  BUenborough,  Brown  v.  Maffey,  15  East,  221.  And  see  Spooner  v.  Gardiner,  1 
Ky.  &  Mo.  84;    Blaokan  v.  Donen,  2  Camp.  503. 

(4)  Brown  v.  Maffey,  15  East,  216;  Wilka  v.  Jacks,  Peake'g  G.  202,  26^;  Leach  v.  Hewitt,  4 
Taunt.  131;  Esdaile  v.  Sowerby,  11  East,  114. 

Note  '?83.— Fide  13  Mass.  R.  559. 

An  indorser,  for  the  accommodation  of  the  drawer,  is  entitled  to  notice,  although  there  were 
no  effects  in  the  hands  of  the  drawee  belonging  to  the  drawer.  Warder  t.  Tucker,  7  Mass.  R. 
449 ;  May  v.  Coffin,  4  Id.  341 ;  Huasey  v.  Freeman,  10  Id.  86.  In  Farmers'  Bank  v.  Yanmeter 
(4  Rand.  553),  it  was  held,  that  in  the  case  of  an  accommodation  biU,  drawn  and  indorsed  under 
the  expectation  and  knowledge  that  it  would  not  be  paid  by  the  drawee,  notice  need  not  be  given 
to  the  indorser. 

(5)  Free  v.  Hawkins,  1  Holt's  0.  550.  And  see  Nicholson  v.  Genthit,  2  H.  Blac.  609 ;  Smith 
V.  Beckett,  13  East,  18'7 ;  1  Esp.  302 ;  Leach  v.  Hewitt,  4  Taunt.  731,  where  the  acceptor  was  a 
fictitious  person. 

Note  784.— French  v.  Bank  of  Columbia,  4  Cranch,  141;  Brown  v.  Mott,  7  John.  R.  361. 

In  a  suit  by  the  indorsee  against  his  immediate  indorser,  the  original  con^deration  of  the  con- 
tract may  be  inquired  into.  Herrick  v.  Carman,  10  John.  R.  224.  So,  where  the  indorsee  has 
purchased  the  note  from  his  indorser,  he  can  only  recover  from  the  latter  the  consideration  which 
he  actually  paid.  Braman  v.  Hess,  13  John.  R.  52 ;  Munn  v.  The  Commission  Company,  15  Id. 
44.  But  the  indorser  of  a  note  for  the  accommodation  of  the  maker  is  liable  for  the  amount  to 
the  indorsee  after  due  notice  of  non-payment,  although  the  plaintiff  knew  at  the  time  that  the 
indorser  had  received  no  value  (Brown  v.  Mott,  7  John.  R.  361) ;  for,  the  consideration  from  the 
person  discounting  the  note,  extends  both  to  the  maker  and  indorser,  and  it  is  never  essential 
Wiat  a  consideration  should  be  beneficial  to  the  party  making  the  promise.  Teaton  v.  Bank  of 
Alexandria,  5  Cranch,  49 ;  Violett  v.  Patten,  Id.  142 ;  Cushing  v.  Gore  et  al.,  15  Mass.  R.  69. 
There  is,  however,  this  limitation  to  the  liability  of  an  acoommodatioD  indorser  (besides  his  right 
to  avail  himself  of  a  defence  of  usury  (Munn  v.  The  Commission  Company,  supra),  that  as  regards 
the  immediate  indorsee,  he  may  avail  himself  of  the  same  defence  to  defeat  or  diminish  tlie  plain- 
tiff's recovery,  that  the  maker  himself  could  have  employed.  Thus,  in  an  action  brought  by 
insurers  against  the  indorsers  of  a  promissory  note  given  to  secure  the  payment  of  the  premium 
on  a  policy  of  insurance,  the  insurers,  before  the  commencement  of  the  suit,  having  become  Ua- 
ble  to  pay  the  insured,  who  was  the  maker  of  the  note,  a  return  of  premium  on  the  same  policy, 
it  was  held  that  the  defendant  was  entitled  to  hav«  the  amount  of  such  return  of  premium  de- 
ducted from  the  amount  of  the  note,  notwithstanding  tho  maker  was  at  the  same  time  indebted 
to  the  insurers  for  other  notes  given  for  premiums  or  other  policies  of  insurance,  and  had  become 
insolvent.  Phoenix  Ins.  Co.  v.  Fiquet,  1  John.  R.  383.  Hence,  it  appears  that  a  partial  failure 
of  consideration  is  a  defence. 

It  may  be  regarded  as  a  general  rule,  that  when  an  indorser  cannot  recover  ag.iinst  a  subse- 
quent indorser,  no  person  acquiring  a  title  under  such  prior  indorser,  and  acquainted  with  all  the 
facts,  shall  be  allowed  to  recover.  Herrick  v.  Carman,  15  John.  R.  159 ;  Campbell  v.  Butler,  14 
Id.  349;  Bradley  v.  Flowers,  4  Yeates'  R.  436. 

Though  a  promissory  note  be  void  by  statute,  an  action  may  be  supported  in  favor  of  the 
indorsee  against  the  indorser ;  the  indorsement  being  a  new  contract  between  the  parties  to  it. 
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consideration  to  tlie  maker,  rinless  lie  knew  tbe  maker  to  be  insol- 
vent.(l) 

A  declaration  by  the  drawee,  made  at  the  time  when  tbe  bill  is  pre- 
sented, as  to  the  want  of  effects  of  the  drawer  in  hia  hands,  is  admissible  aa 
evidence  of  the  fact.(2)  It  seems  that  under  the  general  allegation  of  no- 
tice, proof  may  be  given  that  tbe  party  knew  the  bill  would  be  dis- 
honored.(3) 

There  are  various  other  circumstances,  besides  the  want  of  effects,  which 
will  dispense  with  the  giving  of  notice.(4)  The  holder  of  a  bill  or  note 
may  show  that  he  was  ignorant  of  the  place  of  residence  of  the  party 
whom  he  sues,  and,  in  that  case,  he  must  produce  evidence  to  satisfy  the 
jury,  that  he  has  used  due  diligence  to  discover  the  party,  as  for  instancey 
by  making  inquiry  of  some  of  the  other  parties  to  the  bill  or  note,  or  of 
persons  of  the  same  name.(5)     An  acknowledgment  by  the  drawer  of  a 


6  Cranoh,  224.  Thus,  the  indorser  for  valuable  consideration,  and  without  notice;,  may  recover 
against  the  Indorser  upon  a  negotiable  note  given  for  a  gaming  or  usurious  consideration.  HuSi- 
sey  V.  Jacob,  Salk.  344,  pi.  2;  S.  C,  5  Mod.  175;  Bowyer  v.  Bampton,  Str.  1155;  Copp  v.  M'Du- 
gall,  9  Mass.  E.  1.  So,  if  the  mafcer'sname  is  forged.  Oodwise  et  al.  v.  Gleason  et  al.,  3  Day's 
B.  12 ;  Edwards  T.  Dick,  1  Bam.  &  Aid.  212  ;  (McEnight  v.  Wheeler,  6  Hill  N.  Y.  E.  49-2.) 

(1)  De  Berdt  V.  Atkinson;  2  H.  Bl.  336. 

Note  785. — The  drawer  of  a  dishonored  bill  is  entitled  to  notice  of  dishonor,  although  he 
knows  the  bill  will  not  be  paid  by  the  acceptor,  provided  he  has  reason  to  expect  it  wUl  be  paid 
by  any  other  person,  or  has  a  remedy  over  against  such  person.  Lafitte  v.  Slatter,  6i  Bing.  523. 
Knowledge  that  a  bill  will  not  be  paid  by  the  acceptor,  is  no  excuse  for  want  of  notice.  Brown 
V.  Lush,  4  Terger,  217.  If  the  drawer  of  an  aooommodation  bill  has  reasonable  ground  to  believe 
that  another  person  (not  the  acceptor)  would  pay  the  biU,  he  must  have  notice  of  the  dishonor  of 
the  bill.     Id. 

(2)  Prideaux  v.  CoUier,  2  Stark.  N.  P.  0.  57. 

(3)  See  by  Bayley,  J.,  and  Ilolroyd,  J.,  Corry  v.  Scott,  3  B.  &  Aid.  624 ;  Greenaway  v.  Head- 
ley,  4  Campb.  52. 

(4)  Chitty  on  Bills,  212  (7th  ed.);  Bayley  on  BiUs,  243  (4tb  ed.). 

(5)  Bateman  T.Joseph,  12  East,  433;  Baldwin  v.  Richardson,  1  B.&  0.245;  Beveridge  v. 
Burgis,  3  Campb.  262;  Browning  v.  Kinnear,  Gow's  C.  <81.;  Bayley  on  Bills;  229  (4th  ed.).  It 
seems  not  sufficient  to  make  inquiries  for  the  residence  of  an  indorser  at  the  place  where  the  bill 
is  payable.     3  Campb.  262. 

Note  786. — Preston  v.  Daysson  et  al.,  7  Lou.  R.  7 ;  Halliday  v.  Martinet,  20  John.  R.  168. 

The  holder  is  bound  to  apply  to  all  the  parties  to  the  bUl  for  information,  if  practicable-  and 
also  send  notice  to  the  place  where  the  party  may  be  supposed  to  reside ;  and  if  he  has  employed 
an  attorney,  who  at  length  discovers  the  residence,  it  wUl  suffice  if  the  attorney,  on  the  next 
day,  consults  with"his  client,  and  the  latter,  on  the  third  day,  forwards  the  notice  to  the  dis- 
covered indorser ;  though  in  general,  notice  ought  to  be  given  on  the  Tiexi  day.  Mrth  v.  Tliruah  8 
Bam.  &  Cres.  387.  Though  due  dihgenoe  ought  to  be  used  by  the  holder  to  discover  the  resi- 
dence of  the  party  to  whom  notice  should  be  given ;  yet,  if  he,  before  the  bill  become  due  be 
applied  to  by  one  of  the  parties  to  ascertain  the  residence  of  the  indorser,  and  be  decKnes  giving 
any  information,  the  holder  need  not,  after  the  bUl  becomes  due,  renew  his  inquiries  of  that 
party.  Id.  A  letter  from  the  holder,  giving  notice  of  the  dishonor,  containing  this  passage :  "I 
do  not  know  where,  till  within  these /ew  days,  you  were  to  be  found,"  is  not  to  be  taken  as  prov- 
ing that  the  notice  was  not  given  on  the  next  day  after  the  residence  of  the  party  was  discovered. 
Kerby  v.  England,  2  Car.  &  Payne,  300. 

"Where  the  notes  were  protested  by  a  notary,  who  had  since  deceased,  and  the  protest  stated 


222  Of  Evidence  in  Actions  on  [CH.  I. 

that  he  went  with  the  original  notes,  and  made  inquiry  for  the  maker,  but  He  could  not  find  him 
in  the  city  of  New  York,  where  the  note  was  dated ;  and  that  notice  of  the  non-payment  was 
put  into  the  poat-ofBoe  for  the  indorser;  held,  that  this  was  eTidenoe  of  diligence  as  to  the  de- 
mand of  payment ;  what  a  man  has  actually  done,  and  committed  to  writing,  when  under  obliga- 
tion to  do  the  act,  it  being  in  the  course  of  the  busmess  he  has  undertaken,  and  he  being  dead,  is 
admissible.  Halliday  v.  Martinet,  20  John.  R.  172.  The  notary,  if  living  and  testifying  to  the 
facts  contained  in  the  protest,  it  would  have  been  prima  fa/M  sufficient  proof  of  reasonable  dili- 
gence to  demand  payment  of  the  maker.  Id. ;  Stewart  v.  Eden,  2  Gaines'  R.  121.  In  "Welsh  v. 
Barrett  (15  Mass.  B,.  380),  the  hooh  of  the  messenger  of  a  bank,  who  was  dead,  in  which,  in  the 
course  of  his  duty,  he  entered  memoranda  of  demands  and  notices,  was  admitted  to  prove  a  de- 
mand oti  the  maker,  and  notice  to  the  indorser.  But  where  the  register  of  the  notary  did  not 
state  where  the  indorser  resided,  or  to  what  place  the  notice  was  sent ;  held,  that  the  evidence 
was  not  sufficient ;  the  notice  in  the  post-office  was  a  nullity,  unless  it  appeared  that  he  resided 
at  some  place  other  than  New  York ;  and  if  he  did,  then  it  should  appear  that  the  notice  was 
directed  to  him  at  such  place.  HaUiday  .v.  Martinet,  swpra.  In  Chapman  v.  Lipscombe  (1  John.  E. 
294),  the  biU  was  drawn  and  dated  at  New  York ;  there  was  no  evidence  that  the  plaintiff  knew 
that  the  defendants  resided  at  Petersburgh.  He  inquired  at  the  banks  and  elsewhere,  and  being 
informed  that  the  drawers  resided  at  Norfolk,  he  sent  a  notice  by  post  to  them,  and  another  ad- 
dressed to  them  at  New  York.  This  was  held  sufficient.  But  though  a  distinction  has  been 
taken  as  to  a  drawer,  who  himself  dated  his  bill  so  generally,  as  '•  Manchester,"  it  was  considered 
that  a  notice  directed  to  him  equally  general,  sufficed.  Mann  v.  Ross,  Ryl.  &  Mood.  249. 
Every  prudent  holder  should,  in  aU  cases,  make  active  inquiries,  and  write  the  fullest  description 
on  a  letter  giving  notice.  It  has  been  suggested,  that  if  it  be  proved  tliat  there  was  a  directory 
for  the  place  where  it  is  supposed  the  indorser  or  drawer  resides,  then  that  the  adoption  of  the 
address  given  in  such  directory  might,  perhaps,  be  held  sufficienc.  Bayley  (5th  ed.),  231.  It  is 
not  usual  to  advertise  the  dishonor  of  a  bill  in  the  public  papers,  but  where  the  sum  is  consider- 
able, and  all  other  inquiries  after  an  indorser  have  failed,  it  might  be  expedient  to  adopt  that 
means  of  giving  notice.     Chit,  on  Bills,  50(j  (5th  Am.  ed.) 

Defendant,  who  was  a  single  man,  and  an  Englishman,  whose  business  was  at  sea;  but  when 
he  became  indorser  he  resided  in  Boston.  Some  time  before  the  notes  were  due,  he  wrote  to  the 
holder  that  he  was  about  to  leave  for  Liverpool ;  but  did  not;  held,  that  the  holder,  notwith- 
standing this  information,  should  have  directed  a  note  to  him  at  Boston,  or  if  he  received  defend- 
ant's letter  and  knew  where  he  was  going,  he  should  have  sent  a  notice  to  Liverpool ;  but  he 
made  no  effort  to  give  any  notice,  and  was  therefore  nonsuited.  Hodges  v.  Gait,  8  Pick.  251. 
In  Bank  of  Utica  v.  Davidson  (5  Wend.  587),  the  notice  was  sent  by  mail  to  defendant,  at  B.,  in 
Chenango  .county,  at  which  place  the  agent  who  procured  the  note  discounted,  informed  the 
cashier  of  the  bank  that  the  defendant  lived ;  held,  that  the  notice  was  sufficient,  although  it  ap- 
peared that  defendant  had  removed  to  M.,  in  Delaware  county.  So,  in  Catskill  Bank  v.  Stall  et 
al.  (15  Wend,  364),  were  a  notice  of  protest  was  sent  per  mail  to  a  town  designated  by  the  agent 
who  procured  a  discount  of  the  note  at  the  bank,  in  answer  to  an  inquiry  made  by  the  cashier  at 
the  time,  such  notice  was  held  sufficient,  although  there  ■were  four  post-offices  in  tlie  town,  and  the 
post-office  of  the  name  of  the  town  where  the  notice  was  sent  was  nine  miles  distant  from  the 
residence  of  the  indorser,  while  another  post-office  was  at  the  very  place  where  he  resided. 

It  is  not  indispensable  that  notice  should  he  sent  to  the  office  nearest  to  the  residence  of  the 
party,  nor  even  to  the  town  in  which  he  resides ;  it  is  sufficient  if  it  be  sent  to  the  post-ofiBce  to 
which  lie  usually  resorts  for  his  letters.  Bank  of  Geneva  v.  Hewlett,  4  Wend.  328 ;  Reid  v. 
Payne,  16  John.  R.  218. 

11'  deleiidaut  bad  made  P.  his  place  of  residence  for  five  years  before,  and  after  due  inquu-y 
made  by  the  notary  for  his  place  of  residence,  he  may  be  governed  by  the  information  he  receives, 
although  it  turns  out  he  was  misinformed ;  or  though  defendant  may  have  changed  his  residence 
a  few  days  before  the  note  falls  due.    Dunlap  v.  Thompson  et  aJ.,  5  Yerger,  67. 

If  the  drawee  of  a  bill  cannot  be  found  at  the  place  where  the  bill  states  him  to  reside,  and  it 
appears  that  he  never  resided  there,  or  has  aljsoonded,  the  bill  is  considered  as  dishonored. 
Wolfe  et  al.  v.  Jewett,  10  Lou.  R.  383.  (Diligence  is  equivalent  to  actual  notice.  2  HiU  N.  Y. 
K  678;  3  Id.  520:  2  Sand.  R.  171,  178;  3  Comst.  272.) 

*  *  As  to  communicating  notice  of  dishonor,  see  1  Am.  Leading  Cases,  pp.  253  to  259.  *  * 
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bill  to  the  holder,  that  the  bill  -would  come  back  to  him,  or  that  it  would 
not  be  paid  by  him,(l)  or  a  promise  by  the  drawer  or  indorser  of  a  bill  to 
pay  it,  knowing  of  the  failure  at  the  time,(2)  will  dispense  with  the  proof 


(1)  Brett  V.  Levett,  13  East,  213. 

(2)  Rogers  v.  Stephens,  2  T.  R.  114,  11%;  Lundie  v.  Robertson,  7  East,  231;  Hopes  v.  Alder^ 
6  Bast,  16;  Anson  r.  Bafley,  BuU.  N.  P.  21%;  Gibson  v.  Coggar,  2  Campb.  188;  Roscow  v. 
Hardy,  12  East,  434;  Gunson  v.  Metz,  1  B.  &  C.  193;  S.  C,  2  Dow.  &  Ry.  334;  Stevens  v. 
Lynch,  12  East,  38;  Wood  v.  Brown,  1  Stark.  N.  P.  C.  211;  Blesard  v.  Hirst,  6  Burr.  267.  In 
Potter  V.  Rayworth  (13  East,  418),  the  promise  was  not  made  to  the  plaintiffs,  but  to  the  holder 
at  the  time. 

Note  787. — Grain  v.  Colwell,  8  John.  R.  384;  Donaldson  v.  Means,  4  Dal.  109;  Duryee  v. 
Dennison,  5  John.  E.  248;  Miller  v.  Hackley,  Id.  375  ;  Pierson  v.  Hooker,  3  Id.  68.  So  a  quali- 
fied promise.  Fletcher  v.  Ploggatt,  2  Car!  &  Payne,  569.  But  a  qualified  promise  of  payment, 
though  an  admission  of  the  receipt  of  due  notice,  must  nevertheless  be  taken  as  a  qualified  prom- 
ise, and  acted  upon  accordingly.  Id.  So,  a  mere  unaccepted  offer  of  a  composition  with  other 
creditors,  made  by  the  person  insisting  on  the  want  of  notice  (after  he  was  aware  of  the  laches) 
to  the  holder  of  the  bill,  amounts  to  a  waiver  of  the  consequences  of  the  laches  of  the  holder,  and 
admits  his  right  of  action.  See  also  Chit,  on  BUls  (8th  Am.  ed.),  535,  note,  and  p.  870,  tit.  Waiver. 
A  promise  to  take  up  the  bill,  made  before  the  fact  of  its  dishonor  was  known,  was  held  not  to 
be  binding;  it  appearing  that  the  promise  was  not  an  absolute  and  unconditional  one.  Pickin  v. 
Graham,  1  Cromp.  &  Mee.  725;  3  Tyr.  923.  But  an  offer  to  secure  10  shillings  in  the  pound, 
was  held  to  amount  to  a  waiver  of  notice  of  the  dishonor.  Dixon  v.  Elliott,  5  Carrmgtou  & 
Payne,  437.  , 

A  subsequent  promise  to  pay.  is  a  waiver  of  the  want  of  notice  in  cases  only  where  the  prom- 
ise was  made  with  full  knowledge  of  the  fact  that  due  notice  had  not  been  given ;  and  that 
knowledge  is  not  to  be  inferred  from  the  promise  itself,  but  it  must  affirmatively  appear  that  the 
party  knew  he  had  not  received  regular  notice ;  otherwise  the  presumption  is  that  the  promise 
was  made  under  a  belief  that  regular  notice  was  given,  inasmuch  as  such  notice  need  nat  be  per- 
sonal. Frimble  v.  Thorn,  16  John.  R.  154;  Jones  et  al.  v.  Savage,  6  Wend.  658;  Leonard  v. 
Gary,  10  Wend.  504. 

A  stipulation  by  the  indorser  of  a  note  to  waive  notice  of  demand  of  payment,  does  not  dispense 
with  the  demand  itself.  Backus  v.  Shepherd,  11  Wend.  629 ;  6  Mass.  R.  524.  Where,  however 
the  payee  transfers  a  negotiable  note,  and  at  the  same  time  guaranties  its  payment  if  not  collected 
of  the  maker  by  due  course  of  law,  and  also  waives  notice  of  demand ;  demand  as  well  as  notice, 
is  waived.  Id.  The  question  of  diligenoe  in  such  case,  being  a  question  of  law  and  fact,  should 
be  submitted  to  the  jury.    Id. 

The  general  rule  that  payment  must  be  demanded  from  the  maker  of  a  note,  and  notice  of  its 
non-payment  forwarded  to  the  indorser  within  due  time,  in  order  to  render  him  Uable,  is  so  firmly 
settled  that  no  authority  need  be  cited  in  support  of  it.  Although  the  indorser  has  become  the 
personal  representative  of  the  maker  who  has  deceased,  this  circumstance  does  not  i-elieve  the 
holder  from  the  obUgation  to  demand  payment  of  the  note,  and  give  notice  to  the  indorser. 
Magruder  v.  Union  Bank  of  Georgetown,  3  Peters'  R.  87 ;  Union  Bank  of  Georgetown  v.  Magru- 
der,  7  Id.  287. 

Whether  the  evidence  will  amount  to  a  waiver,  is  a  matter  of  fact;  and  the  sufficiency  of  the 
proof  for  this  purpose'is  for  the  consideration  of  the  jury.  Union  Bank  of  Georgetown  v.  Magru- 
der, 7  Peters'  E.  287. 

If  the  drawer  or  mdorser  of  a  bill  has,  under  an  ignorance  of  the  facts,  paid  the  amount  of  the 
bill  or  note  to  the  holder,  he  may  recover  the  money  back  in  an  action  for  money  liad  and  re- 
ceived. Garland  v.  Salem  Bank,  9  Mass.  R.  408.  *  *  See  Coggill  v.  The  American  Exchange 
Bank,  1  Corastock  N.  T.  R.  113,  where  it  was  held,  that  the  drawee  and  acceptor  of  a  bill,  the 
indorsement  upon  which  had  been  forged,  could  not  recover  back  from  the  holder  the  amount  of 
the  bill.  *  *    An  agreement  made  by  the  indorser,  before  the  i.ote  became  payable,  to  pay  the 
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of  notice ;  and  tlie  jary  may  infer  that  due  notice  had  been  given,  where 
part  of  the  money  due  upon  the  bill  has  been  paid,  without  making  objec- 
tion, for  want  of  notice  of  dishonor.(l)  And,  in  general,  if  the  drawer  of 
a  bill  deal  with  it  after  it  is  dishonered,  with^  knowledge  of  the  circum- 
stances, it  is  sufiicient  to  charge  him.(2)  But  it  seems  that  an  express 
promise  to  pay  must  be  proved,  to  render  an  indorser  liable,  where  there 
has  been  an  omission  to  give  notice  of  dishonQr.(3) 

Protest. 

Where  a  foreign  bill  is  presented,  and  acceptance  or  payment  refused, 
a  protest  is  essentially  necessary  ;(4)  it  has  been  thought  necessary  also  in 


holder,  in  consideration  of  time  being  given,  wag  held  equivalent  to  proof  of  demand  and  notice. 
Norton  v.  Lewis,  2  Conn.  E.  418. 

If  an  indorser,  supposing  a  regular  demand  and  notice  to  have  been  made  and  his  supposed 
liability,  this  is  not  a  waiver.  Tower  v.  DureU,  9  Mass.  E.  332.  In  an  action  against  the  in- 
dorser of  a  negotiable  note,  the  confession  of  the  defendant,  not  of  the  fact,  but  that  the  maker  of 
the  note  had  informed  him  of  the  fact,  is  not  evidence ;  for  the  declaration  of  the  maker,  if  it  had 
been  made  in  open  court  at  the  trial  of  the  cause,  would  not  have  been  evidence  of  the  fact.    Id. 

*  *  The  indorser  of  a  note  may,  before  its  maturity,  make  a  valid  agreement  to  waive  a  pre- 
sentment and  notice  of  non-payment,  and  such  an  agreement  does  not  require  a  consideration. 
Addington  v.  Davis,  3  Denio,  16 ;  S.  C,  in  error,  1  Comstock  R.  186.  A  waiver  of  protest  dis- 
penses with  the  necessity  of  demand  of  payment  and  notice  of  non-payment.  Id.  The  maker  of 
a  note  before  its  maturity  assigned  his  property  preferring  his  indorser  as  a  creditor  to  the  amount 
of  the  note,  who  transferred  his  interest  under  the  assignment  to  the  holder;  held,  that  a  demand 
a;nd  notice  were  not  necessary  to  charge  the  indorser.  Id.  See  Union  Bank  v.  Hyde,  6  Wheat. 
E.  512 ;  Com.  Bank  v.  Hughes,  11  Wend.  E.  98  ;  Id.  401 ;  Burke  v.  M'Kay,  2  How.  S.  C.  66.  *  * 

(1)  Vauglian  v.  Fuller,  2  Str.  1246  ;  Horford  v.  Wilson,  1  Taunt.  12. 

Note  188. — A.  letter  written  by  the  drawer  of  a  bill,  six  days  after  the  day  on  which  the 
drawer  should  have  received  notice  of  dishonor,  and  containing  ambiguous  expressions  respecting 
the  non-payment  of  the  biU,  was  held  to  be  properly  left  to  the  jury  as  evidence,  from  which  they 
might  or  might  not  infer  that  notice  had  been  given  on  the  proper  day.  Booth  et  al.  v.  Jacobs 
etal.,  3  Nev.  &  Malk.  351. 

(2)  See  Cooper  v.  Wall,  by  Lord  Tenterden,  Ch.  J. ;  Chitty  on  Bills,  236  (1th  ed.)  Notice  was 
held  not  to  be  dispensed  with  in  the  following  cases:  Goodall  v.  Dolly,  1  T.  R.  112;  Dennis  v. 
Morrice,  3  Esp.  1 58 ;  Cuming  v.  French,  2  Camp.  106 ;  Borrodaile  v.  Lowe,  4  Taunt.  93 ;  Rouse 
v.  Redwood,  1  Esp.  C.  155. 

(3)  By  Mansfield,  Ch.  J.,  4  Taunt.  91. 

(4)  Bayley  on  Bills  (4th  ed.)  209  ;  Gale  v.  Walsh,  5  T.  R.  239.  Proof  of  noting  alone  is  in- 
SUfBeient.     2  T.  R.  113  ;  Orr  v.  Magennis,  1  East,  358. 

Note  189. — Although  the  protest  must  be  produced  in  evidence,  yet  where  there  are  a  set  of 
bills,  which  is  usually  the  case,  it  is  not  necessary  to  prove  the  identical  bill  which  was  presented 
to  the  drawee  or  acceptor ;  but  proof  of  any  other  bill  of  the  same  set,  is  sufficient.  Kenworthy 
V.  Hopkins,  1  John.  Cas.  101. 

Though  protest  is  the  legal  notice  in  case  of  a  foreign  bill,  the  omission  to  state  it  can  only  be 
taken  advantage  of  by  special  demurrer,  if  notice  in  fact,  of  the  dishonor  be  stated ;  so  that  notice 
of  non-payment  seems  most  important.    Salmons  v.  Stavely,  3  Doug.  298. 

The  contract  of  indorsement  is  to  be  construed  according  to  the  laws  of  the  place  where  it  was 
made,  and  the  execution  of  it  contemplated  by  the  parties.  In  respect  to  the  holder  of  the  bill, 
the  indorser  is  the  drawer.  Therefore,  the  indorsee  of  a  bill  of  exchange,  payable  at  a  certain 
number  of  days  after  sight,  drawn  in  a  French  West  India  Island,  on  a  mercantile  house  in  Bor« 
deaux,  and  transferred  in  the  city  of  New  York  by  the  payee,  need  not  present  the  bill  for  pay- 
ment after  protest  for  acceptance,  notwithstanding  that  by  the  French  Code  de  Commerce  the 
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the  case  of  an  inland  bill,(l)  when  a  protest  is  aveiTed,(2)  In  an  action 
on  a  foreign  bill  presented  abroad,  tlie  dishonor  of  the  bill  will  be  proved 
by  producing  the  protest,  purporting  to  be  attested  by  a  notary  public,  or 
if  there  is  not  any  notary  near  the  place,  purporting  to  have  been  made 
out  by  an  inhabitant  in  the  presence  of  two  witnesses  ;(3)  proof  of  the 
notary's  attestation,  or  of  the  affixing  of  the  seal,  will  not  be  requisite.(3) 
But  the  presentment  of  a  foreign  bill  in  this  country  must  be  proved,  in 
the  same  manner  as  if  it  were  an  inland  bill  or  promissory  note.(4)  If  the 
drawer  resides  abroad,  a  copy  or  some  memorial  of  the  protest  ought  to 
be  sent  to  him,  accompanying  the  notice  of  the  non-acceptance  or  non- 
payment ;(5)  but  if  hj  resides  in  this  country,  though  at  the  time  of  the 


holder  is  not  excused  the  protest  for  non-payment  by  the  protest  for  non-acceptance,  and  loses 
all  claim  against  the  indorser,  if  the  bill  be  not  presented  for  protest  of  non-payment.  Ayraar  v. 
Sheldon  et  al.,  12  Wend.  439.  The  principle  is,  that  the  nature  and  extent  of  the  liabilities  of 
both  drawer  and  indorser  are  to  be  determined  by  the  law  of  the  place  where  the  bill  is  drawn 
or  indorsement  made.  Id.;  Hix  v.  Brown,  12  John.  E.  142.  In  such  case,  the  payee  of  the  bill 
is  bound  to  conform  to  the  French  law  in  respect  to  biUa  of  exchange,  to  enforce  his  remedies 
against  the  drawers ;  but  not  so  the  indorsee ;  he  is  only  required  to  comply  with  the  law  mer- 
chant here,  the  indorsement  having  been  made  in  the  city  of  New  York ;  and  according  to  which 
his  right  of  action  is  perfect,  after  protest  for  nou-acceptance.    Aymar  v.  Sheldon  et  al.,  swpra. 

If  the  holder  of  a  bill,  subject  to  certain  duties  and  obligations  in  reference  to  the  law  of  the 
place  where  the  bill  is  drawn  or  made  payable,  wishes  to  impose  the  same  obligation  upon  hia 
indorsee,  it  behoves  him  to  make  a  special  indorsement ;  otherwise  the  indorsee  incurs  only  the 
obligations  imposed  by  the  law  of  the  place  of  the  indorsement.  Id.  (Williams  v.  Wade,  1 
Metealf,  82.) 

Where  the  second  of  a  set  of  three  bills  of  exchange,  is  protested  for  non-acceptance,  and  a 
suit  is  brought  against  the  indorser,  and  the  plaintiff  declares  on  the  first  of  the  set,  he  is  not 
entitled  to  recover,  unless  he  produces  the  second  of  the  set  which  -was  protested,  or  accounts 
satisfactorily  for  its  non-production ;  the  defendant  may  require  its  production  to  guard  against 
a  subsequent  claim,  by  an  acceptor  supra  protest,     ^ells  v.  Whitehead,  15  Wend.  527. 

(1)  Note  790. — Protest  is  necessary  in  case  of  an  inland  bUl.  Tassel  v.  Lewis,  1  Ld.  Eaym. 
743;  Young  v.  Bryan  et  al,  6  Wheat.  146;  Bank  of  North  America  v.  M'Knight,  1  Yeates. 
Rep.  145. 

(The  general  rule  is  that  neither  promissory  notes  nor  inland  bills,  need  to  be  protested 
Though  made  in  one  state,  and  payahle  in  another,  a  promissory  note  need  not  be  protested  (Bay 
V.  Church,  15  Conn.  R.  15);  it  is  not,  when  so  drawn,  a  foreign  bUl,  nor  will  a  certificate  of  pro- 
test be  received  in  evidence,  as  iu  the  case  of  a  foreign  biU.  Kirtland  v.  Wanzer,  2  Duer  R. 
278.  Both  notes  and  inland  bills,  may,  as  a  general  rule  be  protested;  but  this  is  not  required. 
Edwards  on  Bills  and  Promissory  Notes,  463,  584.) 

(2)  Benlager  v.  Talleyrand,  2  Esp.  C.  550 ;  by  Lord  Kenyon,  see  Windle  v.  Andrew,  2  B.  & 
Aid.  700. 

(3)  Anon.,  12  Mod.  345 ;  S.  C,  Rep.  temp.  Holt,  297.  See  Chaters  v.  BeU,  4  Esp.  C.  48,  that 
the  protest  may  be  drawn  up  at  any  time  before  the  trial,  if  the  bill  be»duly  noted. 

(4)  Chesmer  v.  Noyes,  4  Camp.  129. 

(5)  Note  791.— Chit,  on  Bills  (8th  Am.  ed.)498;  Blakely  v.  Grant,  6  Mass.  R.  386.  But 
Lenox  v.  Leverett,  10  Id.  1,  seems  contra.  In  Wells  v.  Whitehead  (15  Wend.  527),  it  was  held, 
not  necessary  to  the  support  of  an  action  against  an  indorser  of  a  biU  of  exchange,  that  notice  of 
non-acopptance  should  be  accompanied  with  a  copy  of  the  bill  and  protest ;  notice  alone  is  sufB- 
cient.  The  court  cite  Chitty  on  Bills,  and  10  Mass.  R.  2,  and  note.  But  Mr.  Chitty,  in  his  last 
edition  {supra),  says  that  "  a  copy  of  it  (protest),  or  some  other  memorial,  must,  within  a  reason- 
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non  acceptance  he  may  happen  to  be  out  of  the  covintry,(l)  or  if  he  has 
returned  from  abroad  before  the  bill  becomes  due,(2)  notice  of  the  protest 
will  not  be  requisite,  and  notice  of  dishonor  is  safficient.  In  the  case  of 
an  acceptance  for  honor  a  protest  for  non-payment  by  the  drawee  is  not 
required.(3) 

The  necessity  of  proving  the  protest  will  be  superseded  by  evidence 
that  the  drawer  of  a  bill  had  no  reasonable  expectation  of  its  being  hon- 
ored,(4)  or  by  proof  of  an  admission  by  the  party  of  his  liability. (5) 

An  indorsement  is  evidence  of  money  lent  by  the  indorsee  to  the  in- 
dorser,(6)  and  by  the  payee  of  a  bill  to  the  drawer  ;(7)  but  it  seems  that 
a  bill  would  not  be  evidence  of  money  had  and  received  by  the  drawer 
for  the  use  of  the  holder,  or  of  money  paid  by  the  holder  to  the  use  of  the 
dravver.(8) 


able  time,  be  sent  with  a  letter  of  advice  or  notice  of  the  dishonor,  to  the  persons  on  whom  the 
holder  means  to  call  for  payment." 

(1)  Cromwell  v.  Aynson,  2  Esp.  0.  511  ;  Gorstrey  v.  Mead,  Bull.  S".  P.  272.  See  Chaters  v. 
Bell,  4  Esp.  C.  49.  la  Chitty  on  Bills,  21";  (Tth  ed.),  it  is  said  that  a  copy  of  the  protest  need  not 
be  communicated. 

(2)  Robins  v.  Gibson,  1  Maule  &  Sel.  288 ;  S.  C,  3  Camp.  335. 

(3)  Williams  v.  Germaine,  7  B.  &  C.  470." 

(4)  Legge  v.  Thorpe,  12  Bast,  171 ;  vide  ante,  218. 

(5)  Gibson  V.  Coggon,  2  Camp.  188;  Patterson  v.  Becher,  6  B.  Moore,  319;  Greenaway  v, 
Headley,  4  Camp.  52. 

(G)  Keesbower  v.  Tims,  Bayley  on  Bills  (4th  ed  )  288. 

(7)  Bayley  on  Bills,  286  (4th  ed.) 

(8)  Vide  ante,  note  53. 

Note  792.— Bales  v.  Bicker,  1  Mood.  &  Malk.  324;  Butler  v.  Wright,  20  John.  R.  367.  Held, 
that  the  plaintiff,  as  indorsee  of  a  negotiable  note,  was  entitled  to  recover  as  for  money  paid  by 
him,  on  the  count  for  money  paid,  &c. ;  it  appearing  that  the  plaintiff,  who  was  second  indorser, 
had  paid  the  money  at  the  bank  in  part  payment  of  the  note ;  but  as  the  note  was  not  fully  paid, 
the  property  of  tlie  note  still  eominued  in  the  bank;  defendant  being  first  payee  and  first  in- 
dorser. Spencer,  C.  J.,  said:  "It  is  not  questioned  that  the  plaintiff  had  a  right,  when  he  was 
called  upon  by  the  bank,  to  pay  up  the  note ;  and  had  he  done  so,  his  remedy  against  the  defend- 
ant, either  by  declaring  on  the  note,  or  for  money  had  and  received,  or  for  money  paid,  laid  out 
and  expended,  would  have  been  clear  and  perfect.  The  fact  exists,  that  the  plaintiff  has  paid 
3-80  dollars  on  the  note,  to  the  holders  of  it,  which  the  defendant  ought  to  have  paid,  with  a 

'  further  sum  to  satisfy  it  in  full." 

Evidence  of  an  existing  debt  is  sufBcient  to  support  a  count  upon  an  account  stated.  Thus, 
in  an  action  by  the  indorsee  against  the  indorser  of  a  bill  of  exchange,  evidence  of  an  aeknowl- 

'  edgement  of  an  existing  debt,  and  of  a  promise  to  pay  by  the  defendant,  is  admissible  and  sufB- 
cient to  support  a  count  upon  au  account  stated.     Wagstaffe  v.  Boardman,  9  Dow.  &  Ry.  248. 

A  bill  or  note  is  prima  facie  evidence,  under  a  count  for  money  had  and  received,  against  the 
drawer  or  indorser.    Pace's  Adm'r  v.  Bank  of  Alexandria,  7  Wheat.  35 ;  State  Bank  v.  Hurd 

112  Mass.  R.  172.    In  Pierce  v.  Crofts  (12  John.  R.  90),  it  was  held,  that  the  holder  of  a  bill  pay- 

■  able  to  A.,  B.  or  bearer,  might  either,  as  the  bearer  or  the  indorsee  thereof,  recover  on  a  count 
for  money  had  and  received.  But  in  a  very  late  case  in  Pennsylvania,  it  is  said,  that  the  prin- 
ciple is  applicable  only  where  there  is  privity  of  contract  between  the  plaintiff  and  defendant 
and  a  money  consideration  has  passed  between  them,  of  which  the  note,  being  for  money,  is 
prima  facie  evidence ;  for  instance,  as  between  the  payee  and  the  maker,  or  between  the  iu- 

■  dorseo  and  his  immediate  indorger,  but  not  as  between  the  indorsee  and  the  maker,  or  the  in- 
.  dorsee  and  a  remote  indorser.    Kennedy  v.  Carpenter,  2  Whar.  R.  344.     (But  see  ante,  note.) 
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In  an  action  by  the  indorsee  against  the  indorser  of  a  promissory  note, 
the  maker  is  a  competent  witness  for  the  plaintiff;  for,  if  the  indorser  is 
made  to  pay,  the  maker  will  be  liable  to  pay  him  ;  if  the  indorser  is  not 
made  to  pay,  the  maker  will  be  liable  to  pay  the  indorsee ;  and  his 
liability  to  one  cannot  exceed  in  extent  his  liability  to  the  other.(l)  The 
maker  is  likewise  a  competent  witness  for  the  defendant,  as  to  prove  that 
the  date  of  a  note  has  been  altered.(!2) 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill,  an  indorser  is, 
in  general,  a  competent  witnfess  either  for  the  plaintiff  or  for  the  defendant. 
He  is  competent  for  the  plaintiff,  because,  though  the  plaintiff's  succeeding 
in  the  action  may  possiblj'  prevent  him  from  calling  for  payment  from  the 
indorser,  it  is  not  certain  that  it  will  have  that  effect ;  and  whatever  part 
of  the  bill  or  note  the  indorser  is  compelled  to  pay,  he  may  recover  .again 
from  the  drawer  or  acceptor.  He  is  competent  for  the  defendant,  because, 
if  the  plaintiff  fail  against  the  drawer  or  the  acceptor,  he  is  driven  either 
to  sue  the  indorser  or  to  abandon  his  claim.(3)  An  indorser  has  been  ad- 
mitted, upon  a  bill  drawn  for  his  accommodation,  to  prove,  for  the  plain- 
tiff, that  the  plaintiff  gave  him  value  for  it  ;(4)  and  he  has  been  admitted, 
for  the-defendant,  to  prove  payment  of  a  note,(5)  and  to  prove  that  an  un- 
stamped bill,  dated  abroad,  had,  in  fact,  been  made  in  Bngland.(6)  So,  he 
has  been  admitted,  for  the  plaintiff  to  prove  his  own  indorsement.(7.) 


A  bank  check,  being  in  effect  the  same  as  an  inland  bill  of  exchange,  ia  admissible  in  evidence 
under  the  money  counts.  Cruger  v.  Armstrong  et  al.,  5  John.  R.  5  ;  Gushing  v.  Gore  et  ^1.,  15 
Mass.  R.  69;  6  Mumf.  E.  8.  *  *  It  is  an  inland  bill.  Harker  v.  Anderson,  21  Wend..3T2. 
See  the  authorities  cited  in  the  elaborate  opinion  of  Cowen  J.,  in  that  case.  *  * 

(1)  Venning  v.  Shuttleworth,  Bayley  on  Bills  (.4th  ed.)  422. 

Note  793. — Emerick  v.  Harley,  2  "Whar.  R.  50.  Held,  that  a  party  to  a  note  was  inadmissi- 
ble to  prove  that  the  note  was  not  actually  negotiated  to  the  plaintiflf  in  the  ordinary  course  of 
such  transactions.  See  also  GriSSth  v.  Reford,  1  Rawle,  196,  and  Gest  v.  Espy,  2  Watts,  265,  to 
the  same  point.  In  Geoghegan  v.  Reid  et  al.  (2  Whart.  R.  152),  it  was  held,  that  the  indorser 
of  a  negotiable  note  was  not  a  competent  witness  to  prove  ,the  genuineness  of  the  maker's  hand- 
>vriting.  So,  it  has  been  held,  that  the  maker, cannot  be  a  witness  for  the  indorsee  agaipst  the 
indorser,  unless  released ;  because  a  verdict  against  defendant  might  be  used  as  evidence  in  an 
action  by  the  latter  against  him.  Pierce  v.  Butler,  14  Mass.  R.  303.  It  seems  to  be  settled  dif- 
ferently in  New  York.  The  maker  there  is  considered  as  standing  indifferent  between  the  par- 
ties, unless  in  the  case  of  an  accommodation  note,  where  he  cannot  be  a  witness  for  the  indorser. 
Hubly  V.  Brown  et  al.,  16  John.  R.  70 ;  Skelding  et  al.  v.  Warren,  15  Id.  275. 

If  a  party  to  a  negotiable  instrument  is  disinterested,  he  is  competent  to  prove  matters  subse- 
quently arising,  and  which  would  defeat  the  ,plaintiff's  recovery.  Powell  v.  Waters,  17  John. 
B.  176,  M'Padden  v.  Maxwell,  Id.  188. 

(2)  Levy  v.  Essex,  Chitty  on  Bills,  413  (7th  ed.) 
(3 1  Bayley  on  Bills  (4th  ed),  422. 

(4)  Shuttleworth  v.  Stevens,  1  Campb.  4=08 ;  Ba.yley  on  Bills,  422. 

(5)  Charrington  v.  Milner,  Peake.'pC.  6.  See  Birt  v.  Kershaw,  2  East,  458;  Tol.  I,  Chap.  5, 
Sects.  |4  i^^nd  5. 

(6)  Jordaine  v.  Lashbrooke,  7  T.  R.  601. 

(7J  Richardson  v.  Allan,  2  Stai;k.  N.  P.  0.  334.  A,nd  upon  the  subject  of  the  competency  pf 
the  parties  to  bills  and  notes,  vide  ante,  Vol.  I,  Chap.  5,  Sects.  4  and  6. 
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A  prior  indorser  is  competent  to  prove,  that  the  defendant  promised  to 
pay  the  bill  after  it  became  due  ;(1)  and  the  drawee  is  competent  to  prove 
that  he  had  no  effects  of  the  drawer  in  his  hands  when  the  bill  waa 
drawn. (2)  The  payee  of  an  accommodation  bill,  who  has  indorsed  it  for 
a  valuable  consideration  is  a  competent  witness  for  the  plaintiff  to  prove 
the  consideration  ;  for  although  he  would  be  liable  to  the  plaintiff  for  the 
consideration,  if  the  action  fail,  yet  he  would  be  equally  liable  to  the 


(1)  Stephens  v.  Lynch,  2  Campb.  332;  S.  0.,  12  East,  38, 

Note  794. — An  indorser  not  shown  to  have  been  made  liable  by  notice  of  the  dishonor  of  a 
note,  and  not  called  to  prove  the  genuineness  of  the  note,  is  a  competent  witness,  in  an  action  by 
the  indorsee  against  the  maker,  to  show  that  the  note  is  not  usmious.  Berratto  v.  Snowden,  5 
Wend.  181.  In  The  Juniata  Bank  v.  Brown  (5  Serg.  &  Rawle,  232),  it  was  held,  that  an  indorser 
was  admissible ;  the  Supreme  Court,  however,  put  it  on  the  ground  that,  as  indorser,  he  waa 
discharged.  "Where  the  indorser  had  ordered  the  note  to  be  paid  to  the  plaintiff  at  his  own, 
risk,  Parsons,  C.  J.,  saidr  if,  notwithstanding  this  stipulation,  the  indorser  is,  answerable,  if  the 
maker  do  not  pay  the  note,  then  the  witness  (the  indorser}  is  interested,  and  ought  not  to  have 
been  sworn.  The  court  held  him  to  be  a  competent  witness  on  the  ground  that  he  was  not  hable 
on  his  special  indorsement.  Rice  v.  Stearns,  3  Mass.  R.  225.  In  TuthiU  v.  Davis  (20"  John.  R. 
285),  the  indorser  was  admitted  to  proTe  usury.  But  where  the  payee  of  a  note  payable  to 
bearer,  was  admitted  as  a  witness  for  the  plaintiii'  to  prove  the  execution  of  the  note,  and  testi- 
fied that  he  had  no  interest,  having  transferred  the  note  to  one  C,  at  his  risk,  as  to  the  solvency 
of  the  maker,  the  court  said  he  was  responsible  upon  an  implied  warranty  that  the  note  was  not 
forged ;  and  had,  therefore,  a  direct  interest  in  establishing  the  fact  which  he  was  called  to 
prove ;  by  obtaining  a  verdict  for  the  plaintiff  on  the  plea  of  non-assumpsit,  he  protected  him- 
self against  his  own  warranty.  Herrick  v.  Whitney,  15  John.  E.  240;  Shaver  v.  Ehle,  16 
Id.  201. 

On  principles  of  legal  policy,  an  original  party  to  an  usurious  or  gaming  negotiable  security, 
which  is  void  in  the  hands  of  an  innocent  purchaser,  shall  not  be  a  witness  against  such  pur- 
chaser, because  his  testimony  is  to  establish  the  original  fraud,  by  enabling  a  fraudulent  party 
to  raise  money  on  such  security,  and  afterwards  to  protect  him  from  any  liability  on  his  indorse^ 
ment.  Per  Parsons,  C.  J.,  in  Barker  v.  Prentiss,  6  Mass.  R.  430.  But  a  party  to  such  security, 
when  disinterested,  may  be  a  witness  to  prove  any  subsequent  facts  which  admit  the  legality  of 
the  instrument  in  its  original  form.  Id.  The  payee  who  had  indorsed  the  note  with  a  saving  of 
his  own  liability,  was  admitted  to  prove  a  fi-audulent  alteration  of  the  note  after  its  execution. 
Parker  v.  Hanson,  7  Id.  470.  So,  to  prove  that  the  note  was  put  into  circulation  fraudulently 
after  the  indorsement.  Woodhull  v.  Holmes,  10  John.  R.  231.  Ihe  drawer  of  a  bill  was  admit- 
ted to  prove  certain  conditions  to  which  the  acceptance  of  the  bill  was  subject;  and  that  the 
Same  were  made  known  to  the  payee  at  the  time  the  bill  was  drawn,  Storer  v.  Lc^an  et  al^ 
9  Id.  55. 

A  subsequent  indorser  is  not  a  competent  witness  in  an  action  by  the  holder  against  defend- 
ant who  was  payee  and  first  indorser,  on  the  ground  that  he  has  an  interest  in  the  event  of  the 
suit.  Talbot  v.  Clark,  8  Pick.  51,  and  oases  there  cited.  It  seems,  however,  that  if  released,  ho 
may  be  a  witness.     Id, 

No  person  who  is  a  party  to  a  negotiable  instrument,  shall  be  permitted  to  invalidate  it.  U. 
States  V.  Dunn,  6  Pet.  R.  51 ;  Bank  of  the  Metropolis  v.  Jones,  8  Id.  12.  Upon  this  principle 
the  drawer  was  excluded  from  testifying  in  favor  of  the  indorser.  And  it  has  been  held,  in  Eng- 
land  that  stat.  3  and  4  W.  IV,  o.  42,  §  26,  does  not  make  the  drawer  of  an  accommodation  bill 
a  competent  witness  for  the  defendant  in  an  action  by  the  indorsee  against  the  acceptor.  The 
defendant,  therefore,  cannot  examine  him  without  a  release.     Burgess  v.  CutttH,  6  C.  &  P.  284. 

(2)  Staples  V,  Okines,  1  Esp.  0.  331 ;  Legge  v.  Thorpe,  2  Campb.  SIO. 
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defendant  for  money  paid  in  case  Lt  should  succeed.(l)  It  has  been  held, 
that  the  acceptor  is  not  a  competent  witness  for  the  defendant  to  prove  a 
set-ofi;  on  the  gronnd  that  he  is  answerable  to  the  drawer  only  to  the 
amount  to  which  the  plaintiff  recovers  against  the  defendant.(2) 

III.  Lastly,  of  the  evidence  in  actions  by  the  drawer  or  indorser  of  a 
bill  of  exchange  against  the  acceptor,  and  by  the  indorser  of  a  promissory 
note  against  the  maker,  after  payment  to  the  holder. 

The  drawer,  when  he  takes  up  the  bill  after  its  negotiation,  is  5-eferred 
back  to  his  original  contract  with  the  acceptor;  the  acceptor  is  discharged 
■with  respect  to  the  drawer,  until  the  bill  returns  to  the  drawer  ;  but  when 
that  happens,  the  right  of  the  drawer  revives,  and  the  bill  which  is  the 
evidence  of  the  contract  of  the  acceptor,  proves  that  his  undertaking  was 
to  pay  a  certain  sum  of  money  at  a  fixed  time.(3) 

Aooeptance,  effect  oE 

Tlie  proofs  respecting  the  acceptance  of  the  defendant,  and  the  present- 
ment for  payment,  have  been  before  considered.  The  acceptance  is  evi- 
dence that  the  acceptor  received  value  from  the  drawer,  who  would  not  be 
obliged,  in  the  first  instance,  to  prove  that  he  had  effects  in  the  acceptor's 
hands ;  but  if  this  is  the  ground  of  defence,  the  burden  of  proof  will  be 
on  the  defendant.(4)  The  bankruptcy  of  the  acceptor  'has  been  held  to 
be  no  defence,  under  the  39  G.  Ill,  c.  121,  against  the  drawer  who  had 
paid  the  bill  since  the  bankruptcy. (5) 

The  payment  of  the  money  mentioned  in  a  bill  or  note,  may  be  proved 
by  the  payee  or  indorsee,  who  returned  it.  A  general  receipt  on  the  back 
of  a  bill,  is  not  of  itself  evidence  of  the  payment  by  the  drawer,  though  he 
produces  the  bill; (6)  for  it  may  be,  that  the  drawer  and  acceptor  have 


(1)  Shuttleworth  v.  Stevens,  1  Campb.  40t. 

Note  195. — The  holder  of  a  bill  or  note  baa  nothing  to  do  with  the  preceding  indorsements, 
and  whether  forged  or  not,  his  immediate  indorser  is  liable  to  him.  The  last  indorsement  is  a 
guaranty  of  the  preceding  indorsements,  and  admits  the  handwriting  of  the  drawer  and  prior  in- 
dorser.    Harris  y.  Bradley,  1  Yerg.  R.  310. 

(2)  Maiuwaring  v.  Mytton,  1  Stark.  N.  P.  C.  83  ;  Bayley  on  Bills  (4th  ed.),  424. 

(3)  Lawrence,  J.,  in  Cowley  v.  Dunlop,  7  T.  R.  572.  The  drawer  or  indorser  may  negotiate 
the  bill  again  at  any  period.  Hubbard  v.  Jackson,  4  Bing.  390 ;  Callow  v.  Lawrence,  3  Maule 
&  Selw.  95.  ■ 

Note  796. —  i^jde  Riggs  v.  Lindsay,  7  Cranch,  500.  When  and  how  the  drawer  may  main- 
tain an  action  against  the  acceptor,  vide  Parker  v.  United  States,  Pet.  R.  262. 

(4)  Vere  v.  Lewis,  3  T.  R.  183. 

(5)  Mead  v.  Braham,  3  Maule  &  Selw.  91. 

(6)  Sholey  v.  Walsby,  Peake's  C.  24. 

Note  797. — Receipt  on  the  back  op  a  bill  not  op  itself  evidence. — A  receipt  is  an  admis- 
sion only,  and  an  admission,  though  evidence  against  the  person  who  made  it,  and  those  claiming 
under  him,  except  as  to  the  person  who  may  have  been  induced  by  it  to  alter  his  condition,  is 
not  conclusive,  Strattou  v.  Rastal,  2  T.  R.  366 ;  Wyatt  v.  Marquis  of  Hertford,  3  East,  147 ; 
Heme  v.  Rogers,  9  Barn.  &  Cress.  586.  It  may  be  contradicted  or  explained  by  parol  evidence. 
Graves  v.  Key,  3  Barn,  i  Adol.  313.    A  bill  of  exchange  was  drawn  by  A.  on  B.,  and  indorsed 
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settled  their  accounts,  and  on  silch  settlement  tliie  bill  may  have  been  de- 
livered up ;  the  receipt,  therefore,,  requiressome  explanation,  before  it  can  be 
admitted  as  evidence  of  payment  by  the  drawer  on  the  return  of  the  bill.. 
If  the  drawer  should,  in  consequence  of  a  material  varTance,  fe.il  on  the 
special  count,  it  seems  doubtful  wl&ether  he  can  recover  on  the  common 
count  for  money  had  and  received,  without  proof  of  a  consideration  pass- 
ing between  the  parties.(l)  If  indeed  the  bill  is  drawn  payable  to  the 
Order  of  the  drawer,  so  that  the  drawer  is  also  the  payee,  and  there  are 
only  two  parties':  to  the  instrument,  the  case  is  similar  to  that  between  the 
imdorsee  and  maker  of  a  note ;  and  the  plaintiff'  may,  perhaps,  be  allowed 
to  recover  on  the  count  for  money  bad  and  received.(2) 


to  C.  The  bill  was  not  satisfied  when  due,  but  part  payments  were  afterwards  made  hj  the 
drawer  and  acceptor.  Two  years  after  it  became  due,  D.  paid  the  balance  to  C,  the  holder,  and 
the  holder  indorsed  the  bill  and  wrote  a  receipt  on  it  in  general  terms;  held,  that  the  receipt 
was  not  conclusive  evidence  that  the  bill  had  been  satisfied  either  by  the  acceptor  or  drawer, 
butthat  parol  testunony  was  admissible  to  explain  it;  and  it  appearing  thereby  that  D.  paid  the 
balance,  not  on  the  account  of  the  acceptor  or  drawer,  but  in  order  to  acquire  an  interest  in  the 
bill  as  purchaser,  it  might  be  indorsed  by  D.  after  it  became  due,  so  as  to  give  the  indorsee  all 
the  riglrt  which  C,  the  holder,  bad  before  the  indorsement,  and  such  indorsee  might,  .iJjereforej 
recover  from  the  dfawe'r  the  balance  unpaid  by  him.     Id: 

(1)  See  Thompson  v.  Morgan,  3  Campb.  101;  Scholey  t.  "Walsby,  Peake's  C.  24. 

(2)  Thompson  v.  Morgan,  3  Campb.  101. 

Note  798. — A  bill  of  exchange  drawn  in  America  on  a  house  in  London,  payable  to  order, 
was  indorsed  by  the  payee  generally  to  A.,  and'  by  him  in  these  words':  "  Pay  to  B.  or  bis  order 
for  my  use."  '  B.  applied  to  his  bankers  to  discount  the  billj  and  they  witboat  making-  any  in- 
quiry, did  soj  and  applied  the  proceeds  to  the  use  of  B. ;.  held,  that  the  indorsement  was  restric- 
tive ;  that  the  property  in  the  bill  remained  in  A.,  and  that  he  was  entitled  to  recover  tha 
amount  of  the  bill  from  the  banker.  Sigourney  v.  Lloyd  et  al.,  8  Barn.  &  Cress.  622.  Such  an 
indorsement  will  not  prevent  the  indorsee  from  receiving  the  money  from  the  acceptor  when  the 
bill  becomes  due;  but  the  indorsee  must  look  to  the  principal  for  the  application  of  it.  A  person 
taking  a  bUl  so  indorsed,  takes  it  at  his  peril,  and  is  bound  by  the  state  of  accounts  between 
the  parties.  The  above  judgment  was  affirmed  in  the  Exchequer  Chamber.  3'  Young  &  J.  229. 
The  law  is  the  same  in  France.     Poth.  pi.  89. 

Upon  an  express  promise  to'  pay  to  the  factor  of  any  one  for  the  use  of  the  principal,  the 
factor  may  have  an  action  in  his  own  name.  When  the  indorsement  of  a  bill  directed  the 
defendant  to  pay  the  contents  to  the  order  of  the  plaintiff's  value  in  account,  the  indorsee  hold- 
ing it  for  the  use  of  the.indorser,  made  him  his  fkctor,  as  to  that  bilh  Van  Staphorst  v. 
Pearce,  4  Mass.  B.  258. 

An  indorser  of  a  bill  cannot  recover  from  the  acceptor  the  costs  incurred  in  an  action  brought 
against  him  by  the  indorsee ;  there  is  no  obligation  on  the  acceptor,  except  that  raised  by  the 
custom  of  merchants.  That  custom  does  not  even  give  a  right  to  an  indorser  to  recover 
re-exchange,  much  less  costs  in  an  action  incurred  by  him  on  the  bUll  Dawson  v.  Morgan,  9 
Barn.  &  Cress.  618.     There  is  no  privity  of  contract  between  an  indorser  and  acceptor. 

If  drawer  sues  acceptor,  upon  the  bill,  and  faQs  in  consequence  of  having  altered  the  bill  in  a- 
raattoial  part,  he  may  still  recover  upon  counts  on  the  original  consideration.  Atkinson  v.  Haw- 
don,  2  Adol.  &  Ell.  628.  It  has,  indeed,  been  decided,  that  in  consequence  of  a  bill  being  altered, 
the  holder's  remedy  for  the  debt  was  altogether  gone  (Alderson  v.  Langdale,  3  Barn.  &  Adok 
660) ;  but  thete  the  defendant  was  the  drawer,  and  the  plaintiff  who  had  altered  the  biU,  was  an 
indorsee.  He  by  such  alteratioU,  had  deprived  the  drawer  of  his  remedy  against  the  acceptor, 
and  could  not,,  therefore,  sue  thei  diawer  upon  the.  original  consideration. 
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The  drawer  of  a  bill,  payable  to  a  third  person  cannot,  it  seems,  recover 
upon  the  count  for  money  paid  to  the  acceptor's  use,  without  proof  of  the 
consideration  between  liim  and  the  acceptor.  In  the  case  of  Cowley  v. 
Dunlop,(l)  Mr.  Justice  Lawrence,  with  reference  to  the  question,  whether 
the  drawer  of  a  bill  of  exchange,  who  is  obliged  to  take  it  up  after  having 
negotiated  it,  is  not  confinfed  to  his  action  on  the  bill  to  recover  against 
the  acceptor,  is  reported  to  have  said,  "  It  seems  to  me  he  is ;  for  I  see  no 
reason  to  raise  an  implied  assumpsit,  as  for  money  paid  by  the  drawer  for 
the  acceptor,  when  the  contract  arising  out  of  the  bill  and  the  custom  are 
fully  sufficient  to  enable  him  to  recover  what  he  may  be  obliged  to  pay  on 
the  acceptor's  refusal."(2) 


CHAPTER  n. 

OF   EVIDENCE   IN   ACTIONS   ON   POLICIES   OIT   MARINE   INSURANCE. 

The  principal  points-  in  considering' this  subject,  are,  first,  the  proof  of 
the  policy  of  insurance,  upon  which  the  plaintiff's  right  of  action  is  found-' 
«dj  secondly,  the  interest  in. the  subject  matter  of  insurance;  thirdly,  the 
loss  of  tke  property  insured,  and  the  compliance  with  warranties ;  and 
lastly  matters  in  defence,  such  as  concealment,  and  misrepresentation. 

First,  as  to  the  proof  of  the  policy. 

The  original  policy  of  insurance,  is  the  best  evidence  of  the  contract 
and  undertaking  on  the  part  of  the  defendant ;  this,  therefore,  ought,  to 
be  produced  and  proved.(3)  If  the  policy  is  subscribed  by  a  third  per- 
son, as  the  agent  of  the  defendant,  (in  which  ease  the  plaintiff  may  declare 
upon  it  as  being  signed  by  the  defendant  himself,(4)  the  authority  of  th6 


(1)  1  T.  IL  512. 

(2)  Note  7S9. — The  obligation  on  the  drawee  to  pay  a  check  and  a  biU  of  exchange  are  the  same- 
Both  contain  a,  request  from  the  drswver  to  the  drawee,  to  pay  a  sum  of  money  to  a  third  person, 
in  whose  favor  the  check  or  bill  is  drawn.  City  Bank  of  New  Orleans  v.  Girard  Bank,  10  Lou- 
E.  562.  *  *  And  see  Harker  v.  Anderson,  21  Wend.  372,  as  to.  the  generic  identity  of  ehecKa 
with  bills  of  exchange.  *  *  "Where  a  biU  is  paid,  sapra  protest,  for  the  honor  of  the  drawer,  ho 
can  only  recover  of  the  drawee  the  costs  of  protest  for  non-acceptance.     Id. 

If  A.  has  accepted  three  bills  for  the  accommodation  of  B.,  and  is  obliged  to  pay  them,  and 
also  to  pay  the  costs  of  two  actions  brought  uf)on  two  of  them;  held,  that  A  eannot,  in  an  action. 
against  B.,  recover  the  amount  of  the  costs  of  the  two  actions,  if  his  declaration  contain  only  the 
common  money  counts ;  but  that  to  recover  these  costs,  he  should  have  declared  specially.  Seaver 
T.  Seaver,  6  Car.  &  Payne,  673;  2  Chitt.  PI.  124. 

(3)  As  to  the  proof  of  written  instruments,  see  ToL  II,  Chap.  7. 

(4)  Nicholson  v.  Croft,  2  Burr.  1188. 

Note  800. — An  agent  may  be  appointed  by  parpL    Merritt  v.  Clason,  12  John.  B^  102;  Pratt 
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agent  must  be  regularly  proved  j  and  this  may  be  done  by  tlie  person  who 
subscribed  as  agent,  or  by  the  power  of  attorney,  or  other  writings  of 
the  defendant,  by  which  he  was  appointed ;  or  it  would  be  sufficient  to 
show  that  the  defendant  has  recognized  his  act  on  this  particular  occasion, 
or  that  he  has  recognized  him  on  several  other  occasions  as  his  agent  for 
the  subscribing  policies. (1)  If  it  appears  that  the  agent  was  appointed  by 
a  power  of  attorney,  and  if  there  is  no  evidence  of  any  recognition  of  the 
agent's  authority,  it  seems  necessary  to  produce  the  written  authority  -(2) 
but  it  has  been  held,  that  after  a  general  recognition (3)  by  the  defendant 
of  the  agent's  authority  is  established,  the  power  of  attorney  need  not  be 
produced.(4) 

A  policy  of  insurance,  unstamped  at  the  time  of  the  execution,  cannot 
be  rendered  valid  by  a  stamp  which  the  commissioners  have  subsequently 


V.  Fatnam,  13  Mass.  R.  361.  It  is  a  general  rule  that  an  agent  is,  ex  necessitate,  a  competent 
■witness  to  prove  transactions  connected  with  his  agency.  Fisher  v.  "WiBard,  13  Mass.  K.  319  ;: 
Miner  v.  Hayman,  1  Teates'  R.  22  ;  Wright  v.  MiiBin,  2  Id.  88  ;  (Gould  v.  Norfolk  Lead  Co.,  » 
Cush.  Mass.  338.  The  authority  of  an  agent  may  be  inferred  from  the  direetioHS  given  by  prin- 
cipal (Lunsford  v.  Smith,  12  Gratt.  554);  from  the  relation  of  parties  and  conduct  of  business. 
Dodd  V.  Acklom,  46  Com.  Law  Rep.  672 ;  Oilman  v.  Lynn,  30  la.  591.)  As  to  the  authoriiy  of 
an  agent,  vide  Odiorne  v.  Maxey,  13  Mass.  R.  178  ;  S.  C.,  15  Id.  39 ;  Chomqua  v.  Mason,  1  GaU. 
342  ;  Evans  v.  Potter,  2  Id.  13  ;  Jackson  v.  Neely,  1  Gaines'  R.  167. 

(1)  Neal  V.  Irving,  1  Bsp.  C.  61.  Such  a  recognition,  though  not  expressly  stated  in  the  re- 
port in  this  case,  must  be  presumed.  See  Courteen  v.  Touse,  1  Campb.  43,  a.  As  to  the  proof 
of  agency  in  general,  see  Vol.  I. 

Note  801. — Brockelbank  v.  Sugrue  (5  Car.  &  Payne,  21),  where  it  was  held,  that  a  memoran- 
dum indorsed  on  a  ship's  policy  of  insurance  for  a  change  of  voyage,  and  signed  by  an  agent  of 
the  company,  was  sufficient  to  prove  that  the  agent  had  signed  similar  memorandums  on  many 
other  policies,  and  that  his  habit  was  to  do  so,  and  advised  the  company  of  it ;  though  when  a 
new  policy  was  required,  he  always  sent  the  proposals  to  the  company  j  and  that  the  other  poli- 
cies, on  which  such  memorandum  had  been  signed,  need  not  be  produced.  So,  where  a  clerk 
acts  as  a  general  agent,  held,  that  an  implied  authcaity  to  effect  an  insurance  might  he  impUed, 
it  being  within  the  scope  of  the  agent's  authority.    Barlow  v.  Leckie,  4  J.  B.  Moore,  8. 

*  *  See  Conover  v.  Mutual  Ins.  Co.  of  Albany,  3  Denio,  254,  and  S.  C.  in  error,  1  Comstock 
R.  290,  where  the  authority  of  the  secretary- to  prove  an  assignment  of  the  policy  was  iuferred 
from  previous  acts  regularly  entered  in  the  book  of  the  company.  And  as  to  the  ratification  of 
the  acts  of  agents,  see  Dunlap's  Paley  on  Agency,  p.  172,  n.  q;  2  Kent's  C.  616  ;  Lawrence  v. 
Taylor,  5. Hill,  107,  113  ;  Moss  v.  The  Rossie  Lead  Mining  Company,  Id.  137;  Corning  v.South- 
land,  3  Hill,  552  ;  Forrestier  v.  Boardman,  1  Story  R.  43  ;  Benedict  v.  Smith,  10  Paige,  127.  *  * 
Emmet  v.  Reed,  4  Seld.  312,  160. 

(Where  an  agent  is  authorized  to  receive  applications  for  insurance  and  re-insurance,  to  be 
submitted  to  the  officer  of  the  company  for  approval,  with  power  to  make  such  applications  bind- 
ing upon  the  company  until  their  disapproval  is  communicated  to  the  assured,  and  contracts  ta 
extend  a  policy,  and  the  vessel  is  wrecked  before  any  communication  made  to  the  company,  the' 
contract  is  valid  and  binding  on  the  company.  Leeds  v.  The  Mechanics'  Ins.  Co.,  4  Seld.  N.  T. 
R.  351.) 

(2)  See  JohnsoB  v.  Mason,  1  Esp.  C.  89. 

(3)  As  to  the  ratification  of  the  agent's  authorized  acts,  vide  Hartshorn  v.  Wright,  Peter's  R.  64 ; 
Conn  V.  Penn,  Id,  496.     The  ratification  of  unauthorized  acts,  to  be  valid,  must  appear  to,  hava 

'  been  made  with  knowledge  of  all  the  facts.     Nixon  v.  Palmer,  4  Seldea,  598. 

(4)  Haughtoa  v.  Ewbank,  3  Campb.  88. 
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affixed,  on  payment  of  a  penalty.  (1)  And  a  policy  wliiclL  covers  several 
distinct  interests  cannot  be  read  unless  it  has  a  stamp  in  respect  of  each 
fractional  part  of  lOOZ.  included  in  each  separate  interest,  although  the 
stamp  on  the  instrument  would  have  been  sufficient,  if  the  interests  had 
been  united.(2)  The  alterations  which  may  be  made  in  the  terms  of  the 
policy,  without  requiring  a  new  stamp,  kave  already  been  noticed.(8) 

Construction. 

Policies  cannot  be  contradicted,  or  valued  by  any  antecedent  written 
agreement  of  the  parties,  or  by  parol  evidence  of  what  passed  at  the  time 
of  effecting  the  policy. (4)  The  rule  is  universal,  and  applies  to  this  as  to 
every  other  written  contract. 

The  usage  of  merchants,  with  reference  to  which  the  parties  are  sup- 
posed to  contract,  is  frequently  resorted  to  for  the  purpose  of  explaining 

(1)  Roderick  V.  HoveU,  3  Campb.  103;  Rapp  v.  AUnut,  Id.  106;  15  East,  601,  603.  The 
stamp  duties  on  policies  are  regulated,  with  respect  to  their  amount,  by  35  G.  Ill,  c.  184.  And 
see  54  G.  Ill,  u.  144,  respecting  stamped  slips. 

(2)  Rapp  V.  AUnut,  15  East,  601. 

(3)  Payment  of  money  into  court  precludes  the  defendant  from  objecting  that  the  policy  has 
been  altered.     Andrews  v.  Palsgrave,  9  East,  325. 

(4)  See  ante  of  the  text  and  notes. 

Note  802. — "Wilson  v.  Hanson,  3  Faiif.  R.  58;  Mann  v.  Mann,  14  John.  R.  14;  Higginson  v. 
Ball,  13  Mass.  R.  96.  Representations,  however,  of  the  state  of  the  vessel,  and  giving  a  descrip- 
tion of  the  voyage,  may  be  proved  by  oral  or  written  testiffiony,  when  the  object  is  to  falsify  those 
representations  ;  for  many  things  material  to  the  risk  are  stated  in  the  application  for  insurance 
which  are  not  usually  made  a  part  of  the  policy ;  and  it  is  a  part  of  the  law  of  insurance,  that 
such  representations  may  be  so  proved.  "Warranties,  however,  must  always  be  inserted  in  the 
policy,  as  also  any  agreements  as  to  the  policy  being  vacated  on  the  happenmg  of  any  event 
agreed  on  by  the  parties.     Per  Parker,  Ch.  J.,  Id.  100. 

In  the  case  of  Higgins  v.  Livermore  (14  Mass.  E.  106),  which  was  a  policy  upon  a  vessel,  it 
was  determined  that  the  phrase  "  Swedish  Brig  Sophia,"  amounted  to  a  warranty  that  the  vessel 
was  in  fact  a  Swede,  or  at  least  that  she  was  regularly  documented  as  such.  In  the  subsequent 
caseof  Lewis  v.  Thatcher  (15  Mass.  R.431),  Chief  Justice  Parker  observes :  "This  qualification  of 
the  opinion  was  unfortunate,  as  it  probably  led  to  the  present  action,  in  which  an  attempt  is  made  to 
recover,  although  it  is  agreed  that  the  vessel  belonged  to  American  citizens,  and  was  only  color- 
ably  furnished  with  the  documents  tending  to  prove  her  a  Swede.'''  Held,  in  the  latter  case,  that 
parol  evidence  was  not  admissible  to  prove  that  something  less  than  such  warranty  was  intended 
by  the  partiA  to  the  contract.  "Where  there  is  a  written  contract,  that  must  be  abided  by  ;  and 
the  parties  should  conform  their  contract  to  their  actual  intentions.  To  say  in  writing,  that  they 
will  warrant  one  thing,  and  then  prove  that  they  meant  to  warrant  something  less;  would  be 
opening  a  door  to  frauds  and  perjuries,  which  the  rules  of  law  have  aimed  to  close.  Per  Parker, 
Ch.  J.  in  Id. 

What  is  the  true  intent  and  meaning  of  a  written  instrument,  is  not  matter  of  intrinsic  averment, 
but  in  cases  where  there  is  no  latent  ambiguity,  depends  on  the  instrument  itself.  And  an  averment 
that  the  sum  stated  in  the  condition  of  a  bond  is  erroneously  inserted  for  another  sum,  is  inadmissi- 
ble upon  the  general  ground  that  it  contradicts  the  language  of  the  condition.  United  States  v. 
Thompson,  1  Gall.  R.  388.  But  the  written  date  is  not  conclusive  evidence  of  the  time  of  the 
transaction.  This,  when  controverted  and  material,  may  be  proved  by  extraneous  evidence,  not- 
withstanding a  written  date.     Lee  v.  Massachusetts  Fire  and  M.  Ins.  Co.,  6  Mas.  R.  219. 

*  *  See  Ambiguiiy  in  Index  to  Vols.  I,  and  II  of  the  text  and  notes ;  Duer  on  Ins.  p.  1T4  et 
aeq;  and  the  authorities  cited,  post,  note  804. 
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or  defining  the  terms  of  a  policy  ;(1)  for  tlie  terms  used  in  policies  very 
commonly  acquire,  by  the  well  known  usage  of  trade,  a  peculiar  sense,,, 
distinct  from  the  popular  sense  of  the  word.(2)  However,  usage  is  not 
admissible  to  contradict  the  plain  unequivocal  language  of  a  policy  ;(3) 
nor  is  the  mere  opinion  of  witnesses  admissible  to  explain  the  terms  of  a 
policy  which  are  in  dispute,  if  they  have  had  no  actual  experience  of  any 
usage  upon  the  subject.(4)  The  usage  here  spoken  of,  is  the  general  usage 
of  the  whole  trade  in  the  place  where  the  policy  is  eS'ected ;  and-  thsrefore 
it  has  been  held,  that  an  usage  among  underwriters  frequenting  Lloyd's 
Coffee-house  will  not  conclude  persons'  who  are  not  in  the  habit  of  resort- 
ing there  for  the  purpose  of  effecting  insurances.(5) 


(1)  UOTE  803. — The  opinion  of  merchants  and  others  is  admissible  to  prove  that  the  Mauritlv.s  is 
considered  in  mercantile  contracts  as  an  East  India  island,  although  treated  by  geographers  as 
an  African  island.    Robertson  v.  Money,  1  Ryl.  &  Mood.  15  ;  Uhde  v.  Walters,  3  Carapb.  1 6. 

The  phrase  tisage  of  trade  implies  a  restriction  to  that  class  of  merchants  who  deal  in  the  arti- 
dfi.  Underwriters  insuring  by  certain  words  are  bound-  to  know  the  mercantile  meaning  of  th© 
words,  and  are  liable  according  to  that  meaning.  Astor  v.  The  Union  Insi  Co.,  1  Gowen,  202. 
The  policy  may  be  explained  by  showing  a  known  usage  of  trade.  Coit  v.  Commercial  Ins.  Co., 
1j  John.  R.  385,  SM.  A  local  usage,,  to  affect  the.  construction  of  a  contract  must  appear  to  be 
so  well  settled,  and  of  so  long  a  continuance,  aS'  to  raise  a  fair  presumption  that  it  was  known  to 
both  contracting  parties,  and  that  the  contract  was  made  in  reference  to  it.  Eager  v.  Atlas  Ins. 
Co.,  14  Pick.  141. 

(2)  Note  804. — *  *  Fop  various- illiastrations, of  th«  rule  that  general  iAsajre  may  be  given  in  evi- 
dence to  aid  in  interpreting  a  contract,  see  tit.  Usage,  in  the-  Index  to  Vols.  I  and  II,  of  the  text 
amdi  notes.  For  a  very  able  discussion  of  the  subject  in  which  the  rulo-and  its  limitations  are  stated 
■with  admirable  clearness  arcd  precision,  see  1  Duer  on  Ins.  pp.  179  to  195  ;  Id.  255  to  282,  and 
the  accompanying  proofs  and  illustrations,  And  see  3  Kent  C.  (6th  ed.)  p.  260,  and  note,  d; 
Mallen  v.  May,  13  M.  &  W.  511;  Finney  v.  Bedfordi  Comm.  Ins.  Co:,  8  Mete  348.  *  * 

(3)  Note  805. — Usage  of  trade  is  not  admissible  to  take  a  case  out  of  the  operation  of  a  stat- 
Ufitei  Dunham  v.  Gould,,- 16  John*  R.  36T.  No  particular  usage  opposed  to  the  established  prin- 
ciples of  law  can  be  sustained.  Thus,  in  Homer  v.  Dorr  (10  Mass.  R.  26),  the  insurance  was  on. 
property  laden  from  Boston^  to  Archangel,  and  back  to  Boston,  taking  the  risk  on  shore  as  well  as 
on  board.  In  an  action  on  the- premium  notej.it  was  held,  that  the  whole  note  was  recoverable, 
althjough  no  property  was  retutned  in  the  ship ;  and  it  was  proved  to  be  the  general  usage  in 
Boston,  where  the  insuranee  was  effected,  to  return  a  portion-  of  the  premium  in  suohi  oases.  The 
ruJe  of  deducting  one-third  new  for  old,  probably  originated  in  usage,  but  it  has  been  long,  known 
and  settled  in  the  commercial  world,  and  has  been,  adopted,  in  courts,  so  that  now  it  is  a  well  set- 
tied  principle  of  law.  Per  Shaw,.  Ch.  J.,,  in  Jilager  v.  Atlas  Insi  Co.,  14  Pick.  141.  If  local 
usages  could  bo  admitted  to  control  the  rule-  in  question,  the  object  and  intention  of  the  rule 
wouJid  be  defeated..    Id. 

(No  usage  or  oustomi  can-  be  set  up  to  ooutradiot  or  vary  the  terms-  of  a  contract,  when  these 
are  plain  and  unambiguous ;  nor  can  usage  be  shown  to  control  the  rules  of  law.  The  office  of 
Eu  custom  or  usage  of  trade  or  business  is  to  interpret  or  explain  tlie  language  used  (Wadwortli 
r.  Alloott,  2  Seldeu  N..  "S".  R.  64) ;.  or  to  ascertain  the  nature  aud  extent  of  the  contract,  in  the 
olbaence  of  express  stipulations,,  or  where  the  moaning  is  eqiuivooal  or  obscure.  Beals  v.  Terry,  2 
Sand.  N.  T.  H.  121 ;  Hone  v.  The  M.  Safety  Ins.  Co.,  1  Sand..  131 ;  2  Sumn.  561.) 

(i4)  Syers  v.  Bridge;  Doug.  521.     See  Vol.  II. 

(i5)  Gaybay  and  another  it.  Lloyd,  Si  Barn.  &  Cr-ossi  193.  And  see  Palmer  v.  Blackburn,  1  B. 
Moore,  339  ;  S.  0.,  1  Bing.  63, 

Note  806. — Courts  take  no  notice  of  local  and  particular  usages ;  they  are  to  be  proved 
-ike  other  facts,  and  necessarily  by  parol  evidence.    Eager  v.  AUaa  Ins,  Co.,  14  Pick.  144 ;,  Gor- 
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Secondly,  as  to  the  proof  of  interest  in  the  subject  matter  of  insu- 
rance.(l) 

Bill  of  lading. 

The  interest  of  the  party  for  whom  an  insurance  on  goods  and  mer- 


don  T.  Little,  8  Serg.  &  Rawle,  55T ;  Snowden  v.  "Warder,  3  Rawle,  103 ;  Smith  f.  "Wright,   1 
Caines'  R.  44.  ^ 

*  *  A  general  usage,  -vrhieh  contradicts  a  settled  rule  of  commercial  law,  is  inadmissiWe  to 
vary  a  contract.  Hone  t.  Mutual  Safety  Ins.  Co.,  1  Sandf.  Super.  C.  R.  131 ;  S.  P.,  "Woodruff  v. 
Merchants'  Bank,  25  "Wend.  6T5  ;  S.  C,  in  error,  6  Hill,  174;  DyckerS  v.  Alstyne,  3  Hill,  593; 
S.  0.  in  error,  1  HiU,  498.  As  to  the  competency  of  evidence  of  usage,  generally,  see  the  text^ 
Tol.  II. 

The  usage  of  a  foreign  country  may  he  proved  hy  parol,  although  it  originated  in  a  law  or 
edict  of  the  government  of  the  country.  Livingston  v.  Maryland  Ins.  Co.,  1  Cranch,  506.  Biit 
see  Cbnsequa  v.  "Willinga,  1  Peters'  C.  0.  R.  225,  229. 

(1)  Note  80*?. — The  owner  of  a  vessel  mortgaged  or  hypothecated,  has  an  interest  which  he 
may  insure  generally,  and  without  specifying  its  nature.  Kenny  v.  Clarkson  &  Tan  Home,  1 
John.  R.  385 ;  Higginson  v.  Dall,  13  Mass.  R.  96.  But  the  holder  of  the  mortgage  or  hottomry 
hond  mnst  insure  eo  nomine.  Kenny  v.  Clarkson  &  Tan  Home,  1  John.  R.  385.  The  hirer  of  a 
vessel  who  contracts  with  the  owner  to  make  insurance,  has  a  sufficient  insurahle  interest,  and  he 
need  not  state  to  the  underwriters  the  particular  nature  of  his  interest,  unless  questioned  concerrl- 
ing  it  by  them.  Bartlet  &  Goodwin  v.  "Walter,  13  Mass.  R.  267.  So,  where  the  purchaser  of  a 
cargo  assigns  it  as  security  for  a  debt,  taking  the  hill  of  lading  and  making  out  the  invoice  in  the 
name  of  the  creditor,  the  former  haa,  notwithstanding,  an  interest  which  he  may  insure  gener- 
ally; and  it  has  been  held  that  a  ionafide  equitable  interest  in  property,  as  is  that  of  the  debtor 
in  this  case,  of  which  the  legal  title  is  in  another,  may  be  insured  nnder  the  general  name  of 
property,  or  by  a  description  of  the  thing  insured ;  unless  there  should  he  a  false  affirmation  or 
representation,  or  a  concealment  after  inquiry  of  the  true  state  of  the  property.  LocKe  v.  North 
American  Ins.  Co.,  13  Mass.  R.  61.  So  by  an  insurance  on  property  on  hoard  of  a  ship  effected 
on  behalf  of  the  master  of  the  ship,  whose  only  interest  on  board  was  a  commission  on  the  home- 
ward cargo,  such  commission  is  insured.  Holbrook  v.  Brown,  2  Mass.  R.  280.  *  *  And  current 
baink  biUs  have  been  adjudged  to  be  comprehended  under  the  generic  name  of  property.  "Whi- 
ttjn  V.  Old  Colony  Ins;  Co.,  2  Mete.  1.  *  *  A  part  owner  of  &  vessel  who  has  hired  the  remainc 
der,  with  a  covenant  to  pay  the  value  in  case  of  a  loss,  may  insure  the  whole  vessel  as  his  prop- 
erty. Oliver  v.  Greene,  3  Mass.  E.  133.  See  ftirther  as  to  insurable  interest,  Toppan  v.  Atkin- 
son, 2  Id.  365;  Murray  k  Ogdfen  v.  The' ColumhianJnsi  Co.,  11  John.  B;  302  ;.  Fontaine  v.  Phoet 
itrx  Ins-.  Co.,  11  Id.  293. 

*  *  As  to  an  instirable  interest,  generdUy;  consult  3  Kent,  0.  262,  278  ;  3  Stephen's  N.  P. 
2092,  2110;  2  Greenleaf's  Ev.  §  379,  and  notes';  2  American  Leading  Cases;  246,  352.  Profits 
must  be  insured  as  such.  Hone  v.  Mutual  Safety  Ins.  Co.,  1  Sandf  Super.  C.  E.  137.  And  see 
3  Neville  &  Manning,  819.  The' insured- must  have  an  interest  when  thei  insurance  was  made 
(Howard  v.  Albany  Ins  Co.,  3  Denio,  301),  and  when  the  loss  occurred.  Hancox  v.  Fishing 
Ins.  Co.,  3  Sumner,  142.  But  it  has  been  held  that  the  words  Uitor  not  losti  in  a  pohcy,  will 
cover  an  interest  acquired  after  the  loss.  Sutherland  v.  Pratt,  11  Meeson  &  "Welsby,  296.  And 
Kr;  Justice  Story,  in  Hammond  v.  Allen-  (2  Sumner,  397),  expressed  the  opinion,  that  even  mih- 
out  the  words  lost  or  not  lost,  the  policy  would  cover  a  lost  ship  whose  loss  was  unknown  to  the 
piarties  when  the  policy  vf  as  effected.  *  * 

(In  fire  policies,  the  assurred  must  have  an  insurable  interest  when  the  contract  is  mad-e  and 
when  the  loss  happens.  Howard  v.  Albany  Ins.  Co.,  3  Defiio  B.  301.  If  he  have  no  interest 
when  the  contract  is  made,  it  is  a  mere  wager.  Id.  A  transfer  avoids  the  pohcy,  unless  the 
company  assents  to  the  assignment.  Bodle  v.  Chenango  Co.  M.  Ins.  Co.,  2  Comst.  53 ;  Murdock 
v.  The  Same,  Id.  210.) 
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chandise  is  effected,  is  frequently  proved  by  raeans  of  bills  of  lading.  A 
bill  of  lading,  signed  by  the  master,  and  indorsed  to  a  hona  fide  holder  by 
the  consignee  of  goods,  is  an  immediate  transfer  of  all  interest  in  the 
goods  to  the  indorsee :  "  it  conveys  the  property  upon  a  hona  fide  indorse- 
ment and  delivery  where  it  is  intended  so  to  operate,  in  the  same  manner 
as  a  direct  delivery  would  do,  if  so  intended. "(1)  And  by  a  recent  statute, 
any  person  who  is  intrusted  with  a  bill  of  lading  is  competent  to  transfer 
the  procerty  to  which  it  relates,  either  by  way  of  sale,  or  of  deposit,  pro- 
vided the  party  to  whom  it  is  conveyed  have  no  knowledge,  by  the  docu- 
ment or  otherwise,  that  he  is  not  the  actual  and  hona  fide  owner.(2) 

If  a  bill  of  lading  is  produced  in  evidence  for  the  purpose  of  showing 
that  the  goods  are  the  property  of  the  consignee,  it  requires  only  proof  of 
the  master's  signature.(3)  K  he  is  dead,  at  the  time  of  the  trial,  proof  of 
the  fact  of  his  death,  and  of  his  signature,  has  been  considered  sufficient 
evidence  of  the  interest  of  the  consignee  ;(4)  and,  if  he  is  alive,  proof  of 
his  signature  will  be  equally  sufficient  for  this  purpose,  though  it  will 
not  be  evidence  of  the  shipping  of  the  goods,  as  it  would  in  the  case  of  his 
death.  If  the  master  who  has  signed  the  bill  of  lading,  and  is  since  dead, 
has  made  a  memorandum  on  the  bill,  that  the  contents  of  the  boxes  on 
board  were  unknown,  it  is  scarcely  necessary  to  observe,  that  such  an  in- 
strument cannot  be  evidence  of  the  quantity  of  the  goods,  or  of  the  vesting 
of  the  property  in  the  consignee.(5) 

Bills  of  lading  "for  goods,  merchandise,  or  effects  to  be  exported,"  re- 
quire a  3s.  stamp.(6)     And  bills  of  lading  for  goods  and  merchandise 


(1)  Lord  Ellenborough  in  Newson  v.  Thornton,  6  East,  40.  See  Lickbarrow  v.  Mason,  2  T. 
E.  63;  M'Andrews  v.  Bell,  1  Esp.  C.  StS;  Gumming  v.  Brown,  9  East,  106.  As  to  the  nature 
and  fornis  of  bills  of  lading,  the  reader  is  referred  to  Abbot's  Treatise  on  the  Law  of  Merchant 
Ships  (5th  ed.),  p.  214. 

Note  808. — The  legal  property  in  goods  passes  by  a  biU  of  lading  and  an  assignment 
thereof,  hona  fide,  and  for  a  fair  consideration,  though  the  assignment  be  made  after  the  arrival 
of  the  goods  in  port.  Chandler  v.  Beldon,  18  John.  R.  147.  The  indorsement  of  a  bill  of  lading, 
without  a  delivery  of  it,  vests  no  property  in  the  indorsee."  Buffington  v.  Curtis,  15  Mass.  R. 
528.  By  the  delivery  of  the  goods  to  the  master,  of  which  the  biU  of  lading  is  the  evidence, 
the  property  vests  in  the  consignee,  subject  only  to  be  divested  by  the  consignor,  by  the  exercise 
of  his  right  of  stoppage  in  iransitu,  in  case  of  the  insolvency  of  the  consignee.  Ludlow  v.  Bowne, 
1  John.  E.  15,  16;  Potter  v.  Lansing,  1  Id.  215.  A  bill  of  lading  is  not  conclusive  as  to  the 
property  in  the  goods.  Maryland  Ins.  Co.  v.  Euden's  Adm'r,  G  Cranoh,  338.  (See  also  Brower  v- 
Peabody,  3  Kernan  R.  121.) 

(2)  Stat.  6  Geo.  IV,  c.  94,  §  2.  See  Fletcher  v.  Heath,  1  Barn.  &  Cress.  511.  And  the  case 
of  Wright  V.  Campbell,  4  Burr.  2041,  before|tlie  statute. 

(3)  The  bill  of  lading  for  the  outward  cargo,  is  no  proof  of  interest  in  the  return  cargo.  Beal 
V.  Pettit,  1  Wash.  C.  C.  R.  241. 

(4)  Haddon  v.  Parry,  3  Taunt.  303. 

(5)  3  Taunt.  303. 

(6)  St.  48  G.  Ill,  c.  149 ;  Sch.  Part  I. 
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to  be  carried  coastwise  (that  is,  from  one  port  of  Great  Britain  to  another 
port),  are  now  subject  to  the  same  duty.(l) 

a 

Shipping  of  goods. 

In  addition  to  the  proof  of  the  master's  signature,  and  of  that  of  the  in- 
dorser,  where  the  plaintiff's  interest  arises  from  the  indorsement  of  a  bill 
of  lading,  it  is  necessary  to  give  evidence  of  the  shipping  of  the  insured 
goods.  This  fact  admits  of  various  kinds  of  proof.  It  may  be  proved  by 
the  master  of  the  ship,  or  the  mate,  or  other  person  present  at  the  time  of 
the  delivery,  A  bill  of  lading,  signed  by  the  master  of  the  ship,  and  ac- 
knowledging the  receipt  of  the  goods  there  specified,  will  be  evidence^  af- 
ter his  death,  of  the  shipment  of  the  goods  ;(2)  for  the  deceased  master 
charges  himself  by  this  instrument  with  the  receipt  of  the  goods ;  and 
upon  this  ground,  from  analogy  to  many  other  cases  of  a  similar  naturp,(3) 
the  instrument  has  been  considered  admissible  evidence  on  the  part  of  the 
consignee  against  third  persons.  If  the  master  is  not  deceased  at  the  time 
of  the  trial,  the  bill  of  lading  is  not  evidence  of  the  shipment  of  the  goods 
on  board.(4)  The  shipment  of  the  goods  has  been  sometimes  proved  by 
certain  official  documents  ;  as,  in  the  case  of  Johnson  v.  Ward,(5)  where  a 
copy  of  an  official  paper  containing  an  account  of  the  cargo  of  a  ship  (the 
original  having  been  made  in  pursuance  of  an  act  of  Parliament  by  an  of- 
ficer of  the  customs,  and  lodged  there  as  an  official  document),  was  admit- 
ted as  proof  that  the  insured  property  was  put  on  board. (6) 

A  bill  of  lading,  though  the  most  usual  proof  of  property  in  the  goods 
shipped,  is  not  the  only  proof;  the  owner  may  convey  his  interest  in  any 
other  form  that  is  effectual  for  the  purpose  of  sale.  Thus,  the  production 
of  a  bill  of  parcels  in  the  handwriting  of  a  person  living  abroad,  with  his 
receipt  affixed,  has  been  allowed  to  be  evidence  of  property  in  a  cargo.(7) 


(1)  St.  55  G.  Ill,  c.  184;  Sch.  Part  I.     Vide  5  Taunt.  533. 

(2)  Haddow  v.  Parry,  3  Taunt.  303. 

(3)  See  Vol.  I. 

(4)  Dickson  v.  Lodge,  1  Stark.  N.  P.  C.  226. 

(5)  6  Esp.  41.     The  official  paper,  in  this  case,  was  proved  to  have  gone  with  the  ship. 

(6)  Note  809. — Interest  in  a  cargo  is  proved  by  a  person  who  saw  the  the  articles  brought  on 
board,  and  was  knowing  to  the  articles  bought  by  the  plaintiff.  Peyton  v.  HaUett,  1  Gaines'  R. 
363.  So,  it  has  been  held,  that  abstracts  from  the  books  of  merchants  abroad,  are  evidence  of 
the  shipment  of  goods,  if  supported  by  other  proof.  Beel  v.  Keeley,  2  Yeates'  R.  255.  The 
notarial  copy  of  an  agreement  made  in  Philadelphia,  respecting  the  loading  of  a  vessel  insured, 
was  not  permitted  in  evidence  against  the  underwriters  f  the  original  being  in  the  hands  of  an 
agent  abroad.  Donatle  v.  Insurance  Co.  of  North  America,  4  Id.  2'r5.  So,  letters  of  the  captain 
were  not  considered  sufficient  proof  of  the  property  shipped,  without  the  invoices  or  bills  of 
lading.     CrousiUat  v.  Ball,  3  Yeates'  R.  375. 

(As  against  a  carrier,  a  bill  of  lading  partakes  of  a  twofold  character.  It  is  a  receipt  and  a 
contract ;  it  specifies  and  describes  the  goods  received  on  board,  and  contains  an  engagement  to 
carry  and  deliver  them.  "Wolfe  v.  Dalerme,  3  Sand.  12 ;  Backus  v.  The  Marengo,  6  M'Lean 
Sep.  487.) 

(7)  Russell  V.  Boehme,  Str.  1127. 
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The  sMpment  of  goods,  on  account  of  the  purcliaser,  according  to  the 
agreement  or  course  of  dealings  between  tlie  parties,  is  analogous  to  a 
delivery  to  a  land  carrier,  anfl.  opera,tes  as  an  actual  delivery  to  the  pur- 
chaser.(l) 

Interest  iu  ship.    1.  Possession. 

When  a  ship  is  the  subject  matter  -of  insurance,  the  interest  of  the  party 
may  be  shown  by  proving  his  possession  of  the  ship,  or  the  possession  of 
those  to  whom  he  has  committed  it,  or  that  he  has  directed  the  loading  of 
the  ship  and  purchased  the  stores,  or  paid  the  persons  employed  on 
boaTd.(2)  Such  acts  are  presumptive  evidence  of  ownership,  and  sufficient 
in  the  first  instance,  to  entitle  the  plaintiff  to  recover,  without  the  aid  of 
any  documentary  evidence  or  title  deeds.  The  most  common  and  ordi- 
nary proof  is  the  evidence  of  the  captain,  stating  that  the  persons  who  are 


(1)  Yide  infra,  "  goods  sold  and  delivered." 

Note  810. — If  the  bill  of  lading  is  to  the  order  of  the  shippers,  and  indorsed,  stiU  the  property- 
vests  in  the  consignee  upon  the  shipment.  Ludlow  v.  Eddy,  1  John.  R.  1 5,  16 ;  Potter  v.  Lansing, 
Id.  215.  Upon  a  shipment  to  be  sold,  on  joint  account,  both  of  shipper  and  consignee,  or  of  the 
shipper  alone,  at  the  option  of  the  consignee,  held  that  the  right  of  property  does  not  vest  in.  the 
consignee  until  he  makes  his  election.  The  Venus,  Itae,  master,  8  Craneh,  253,  275,  et  seq. 
Orders  were  received  before  the  declaration  of  war,  but  by  reason  of  embarrassments  on  the 
part  of  the  shippers,  and  before  executing  the  orders,  they  made  an  assignment  of  the  goods  to 
bankers  as  security  for  advances,  requesting  the  consignees  to  remit  the  amount  to  the  bankers, 
the  invoice  being  for  account  and  risk  of  the  consignees,  but  stating  the  property  in  the  goods  to 
be  in  the  bankers ;  held,  that  notwithstanding  the  assignment,  the  property  in  the  goods  origin- 
ally vested  in  the  consignees ;  the  same  having  been  purchased  and  shipped  in  pursuance  of  their 
orders.  The  Mary  and  Susan,  1  Wheat.  25.  To  make  the  shipment  a  delivery  to  the  consignee, 
the  goods  must  have  been  shipped  in  consequence  of  some  contract  of  sale.  The  Prances,  8 
Crauch,  359,  418.  The  property  in  that  case  vests  in  the  purchaser,  although  by  the  bill  of  lading 
the  goods  are  consigned  to  another  person.  But  if  consigned  to  the  purchaser,  and  the  bill  of 
lading  is  inclosed  to  the  shipper's  agent,  with  directions  not  to  deliver  them  until  paid  for,  the 
property  continues  in  the  shipper.  The  Merimac,  8  Craneh,  SIV.  See,  also,  The  St.  Joze  Indiano, 
1  "Wheat.  208. 

A  bill  of  lading  was  signed  by  the  master  thus :  "  Received  of  the  Delaware  and  Hudson 
Canal  Company,  on  board  the  sloop  Invincible,  whereof  I  am  master,  forty  tons  Lackawaua  coal, 
which  I  promise  to  deliver  to  J.  or  order  at  New  York,  he  paying  freight  for  same ;"  but  the 
master,  instead  of  delivering  the  same  to  J.,  iu  New  York,  carried  the  same  to  Connecticut,  for 
the  purpose  of  delivering  it  to  L.  there,  who  had  ordered  the  same  from  J.  at  New  York ;  held, 
that  J.  was  entitled  to  the  same  as  against  the  creditors  of  L. ;  although  it  appeared  that  the 
clerk  of  J.,  in  New  York,  verbally  authorized  the  master  to  carry  the  coal  to  Connecticut,  with- 
out stopping  at  New  York,  such  authority  on  the  part  of  the  clerk  being  without  authority,  and 
contrary  to  the  usual  course  of  business.  Jones  v.  Warner,  11  Conn.  R.  40.  The  evidanoe  also 
to  show  such  verbal  authority  was  held  to  be  inadmissible,  inasmuch  as  it  went  to  contradict  tlie 
biU  of  lading. 

(A  bill  of  lading  procured  by  fraud,  or  fraudulently  signed  by  the  master,  does  not  pass  the 
title  to  the  cargo.  Brower  v.  Peabody,  3  Kernan  N.  Y.  R.  121 ;  Schooner  Freeman  v.  Bucking- 
ham, 18  How.  U.  S.  182.) 

(2)  Amery  v.  Rogers,  1  Esp.  N.  P.  C.  206;  Thomas  v.  Foyle,  5  Esp.  88;  14  East,  233;  Pine 
V.  Anderson,  4  Taunt.  657.  Possession  of  a  ship  under  a  transfer,  though  the  transfer  is  void  for 
non-compliance  with  the  register  acts,  is  a  sufficient  title  in  trover.  Sutton  v.  Buck,  2  Taunt.  302. 
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represented  in  tte  declaration  as  owners,  employed  liim  in  that  character; 
and  though  it  should  afterwards  appear,  on  his  cross  examination,  that 
they  were  entitled  to  the  ownership  under-a  bill  of  sale,  yet  this  will  not 
make  it  necessary  for  the  plaintiff  to  produce  that  document,  or  to  pro- 
duce the  ship's  register,  or  to  give,  in  the  first  instance,  any  ulterior  proof 
of  their  property.(l)  "  Tlie  mere  fact  of  possession  by  them,  as  owners," 
said  Lord  Ellenborough,  in  the  case  of  Robertson  v.  French,  above 
cited,(2)  "is  sufficient  prima  facie  evidence  of  ownership,  without  the  aid 
of  any  documentary  proof  or  title  deeds  on  the  subject,  until  such  further 
evidence  should  be  rendered  necessary  in  support  of  the  prima  facie  case 
of  ownership,  in  consequence  of  the  abduction  of  some  contrary  proof  on 
the  other  side."  And  in  the  same  case  Lord  Ellenborough  observed,  that 
although  a  prior  register  in  the  name  of  J.  S.  as  owner  in  1792,  and  a  sab- 
sequent  register  to  the  same  person  upon  a  sale  in  1802,  under  a  decree  of 
the  Court  of  Vice-Adminilty,  were  given  in  evidence  by  the  defendant, 
yet  these  were  perfectly  consistent  with  a  title  in  other  persons  in  the  mean- 
time, agreeable  to  the  averment  in  the  declaration.  But  if  the  defendant, 
in  answer  to  such  prima  facie  evidence,  prove  by  the  registry,  that  the 
ship  was  registered,  as  belonging  to  another  person,  at  the  time  when  the 
insurance  was  made,  the  plaintiff  cannot  recover.(3) 

Proof  of  possession,  then,  without  the  production  of  the  register,  \s prima 
facie  evidence  of  an  interest  in  the  ship,  as  it  would  have  been  before  the 
register  acts.  Indeed  any  of  the  proofs  of  ownership,  which  would  have 
been  admissible  before  the  register  acts,  will  now  also  be  equally  admis- 
sible.(i)  But  where  the  additional  proof  of  registry  is  required,  in  order 
to  make  the  other  evidence  admissible,(5)  as  were  no  acts  of  ownership 
have, been  exercised  by  the  purchaser  of  the  sliip,  the  registration  must  be 
regularly  proved. 

2.  Bills  of  sale. 

If  the  plaintiff  claim  the  property  in  the  ship  under  a  bill  of  sale,  or 
other  instrument  in  writing,  such  written  instrument  ought  io  be  pro- 
duced.(6)     The  purchase  of  a  ship  in  a, foreign  country  has  been  proved 


(1)  Robertson  V.  French,  4  East,  1-30;  5  Esp.  88;  Marsh  v.  Robinson,  4  Esp.  99. 

(2)  4  East,  137. 

(3)  Marsh  v.  Robinson,  4-  Esp.  99. 

(4)  Note  811. — "Wendover  v.  Hogeboom,  1  John.  R  308;  Hatch  v.  Smith,  5  Mass.  R.  42. 

It  has  been  repeatedly  held,  that  the  registry  at  the  custom-house  does  not  determine  the 
ownership  of  a  vessel,  and  that  its  object  is  merely  to  show  her  national  character,  and  entitle 
her  to  the  advantages  secured  by  the  laws  of  the  United  States  to  vessjls  of  our  own  ooufltry. 
Per  Oakley,  J.,  in  Ring  v.  Franklin,  2  Hall,  1 ;  Sharp  v.  United  Ins.  Co.,  14  John.  R.  201 ; 
Leonard  v.  Huntington,  15  Id.  302. 

(5)  See4Taunt.-66'7. 

(6)  Where  the  ship  must  be  registered,  the  bill  of  sale  must  contain  a  recital  of  the  certificate 
Of  registry.     6  Geo.  IV,  110,  §  31. 

Note  8 1 2. — A  biU  of  sale  or  other  instrument  in  writing  or  under  seal,  is  not  essential  to  the 
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by  a  copy  of  the  bill  of  sale,  issued  by  a  public  officer,  whose  duty  it  was 
to  record  the  original,  and  authenticate  the  copy.(l) 

Where  the  interest  is  proved  by  means  of  a  bill  of  sale,  it  appears  to  be 
necessary,  in  those  cases  where  the  Register  Act  requires  the  ship  to  be  re- 
gistered, for  the  plaintiff  to  give  evidence  of  the  registration. (2)  And  the 
averment  of  interest  in  the  plaintiff's  declaration  must  correspond  v?ith  the 
title  of  the  ship  contained  in  the  register.  Thus,  where,  in  an  action  upon 
a  policy  of  insurance,  the  interest  in  the  freight  of  a  ship  was  alleged  to  be 
in  four  persons,  who  were  partners  in  trade,  and  had  jointly  purchased  and 
paid  for  the  ship,  but  had  caused  her  to  be  registered  in  the  names  of  two 
of  them  alone,  it  was  decided,  that  the  action  was  not  maintainable.(3) 
The  register,  liowever,  is  not  evidence  of  the  transaction  of  sale,  for  it 
amounts  to  no  more  than  a  declaration  by  the  party  that  he  is  owner, 
which  a  man  cannot  convert  into  evidence  of  his  own  title.(4) 

By  the  statute  6  Greo.  IV,  c.  41,  §  1,  bills  of  sale,  assignments,  and 
mortgages  of  ships,  are  exempted  from  stamp  duty.  And  by  the  Eegistry 
Act  6  Geo.  IV,  c.  110,  §  43,  office  copies  of  the  registers  aud  entries  of 
ships,  and  of  the  necessary  affidavits,  are  made  evidence  without  the  pro- 
duction of  the  originals,  or  the  attendance  of  the  collector  or  comptroller. 

Interest  in  freight. 

Where  a  policy  of  insurance  is  on  freight,  the  plaintiff  must  show  that 
he  is  interested  in  the  freight  sought  to  be  recovered  by  proving  an  in- 
choate right  to  it,  arising  either  upon  the  actual  shipment  of  goods,  or 
some  contract  for  freight,  under  which,  except  for  the  wrongful  act  of  the 


transfer  of  a  ship,  more  than  any  other  chattel.  Bixby  t.  Franklin  Ins.  Co.,  8  Pick.  86 ;  Lamb 
V.  Durand,  1.S  Mass.  R.  54;  Taggard  v.  Loring,  16  Id.  336.  Mr.  Justice  Story,  however,  seemed 
to  consider  a  written  document  as  essential  to  the  transfer  of  a  ship  which  navigates  the  ocean 
(Ohl  V.  Eagle  Ins.  Co.,  4  Mason,  390,  394) :  and  this  was  the  doctrine  of  Lord  StoweU  in  The  Sis- 
ters (5  Bob.  138). 

(When  a  vessel  is  transferred  by  a  biU  of  sale,  the  contract  cannot  be  qualified  or  enlarged  by 
parol  evidence.     Burchard  v.  Tapscott,  3  Duer  R.  363.) 

(1)  Woodward  v.  Larkin,  3  Bsp.  287.     See  Richardson  v.  Mellish,  1  Ry..  &  Mo.  66. 

(2)  For  the  law  relating  to  the  registry  on  transfer  of  ships,  see  Lord  Teuterdeu's  Treatise  on 
the  Law  of  Merchant  Ships  (5th  ed.),  and  the  late  statute,  6  Geo.  IV,  c.  110,  §  37. 

(3)  Camden  v.  Anderson,  5  T.  R.  709.  And  see  Marsh  v.  Robinson,  4  Esp.  98  ;  and  6  G.  IV, 
c.  90,  §  31. 

(4)  By  Le  Blanc,  J.,  Tinkler  v.  Walpole,  14  East,  232 ;  Pirie  v.  Anderson,  4  Taunt.  652,  by 
Lord  EUenborough,  Flower  v.  Young,  3  Campb.  240.     See  Vol.  II. 

Notb'81:'.. — Where  the  plaintiff  sought  to  recover  back  the  premium  of  insurance,  on  the  alle- 
gation that  he  and  his  brother,  R.  S.,  were  not  the  owners  when  the  policy  was  eflected ;  aud  to 
prove  this,  offered  the  register  of  the  ship ;  held,  that  the  register,  which  was  in  the  name  of  the 
other  persons,  was  not  prima  facie  evidence  that  the  plaintiff  was  not  the  owner.  Sharp  v.  United 
Ina.  Co.,  14  John.  R.  201. 

A  copy  of  the  register,  certified  to  be  a  true  copy  by  the  collector,  is  not  evidence,  on  proof  of 
the  collector's  handwriting,  but  it  should  be  proved  in  the  strict  and  regular  manner,  which  is  by 
a  copy  compared  with  the  original  record  kept  by  the  collector,  by  a  witness  who  can  testify  to 
its  being  a  true  copy.     Coolidge  v.  The  New  York  Fire  Ins.  Co.,  14  John.  308. 
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party  with  whom  he  has  contracted,  he  would  have  been  in  a  condition  to 
earn  freight,  if  the  voyage  had  not  been  stopped  by  a  peril  insured 
against.(l)  Payment  of  money  into  court  precludes  the  defendant  from 
objecting  that  tlie  averment  of  interest  is  not  substantiated.(2) 

Proof  of  interest  as  averred. 

A  material  variance  between  the  interest  averred  (3)  in  the  declaration, 
and  that  proved  at  the  trial,  is  a  ground  of  nonsuit.  The  allegation,  on 
whose  account,  and  for  whose  benefit  the  policy  was  made,  is  a  material 
allegation,  and  the  statement  ought  to  be  strictly  conformable  with  the 
fact.(4)     Thus,  where  interest  was  alleged  to  be  in  a  single  person,  and  the 


(1)  Davidson  V.  "Willasey,  1  Maule  &  Selw.  313  ;  Thompson  v.  Taylor,  6  T.B.4'18  ;  Horncastle 
V.  Stuart,  1  East,  400 ;  Forbes  v.  Aspinall,  13  Bast,  323. 

Note  814. — The  advance  of  the  freight,  gives  no  right  to  insure  beyond  the  amount  of  the 
advance ;  and  where  the  owner  of  the  vessel  is  liable  to  refund  in  case  of  loss,  his  right  to  insure 
that  amount — resulting  from  the  lien  the  charterer  has  upon  the  freight  for  his  security — requires 
that  proof  should  be  made  of  the  actual  payment  of  the  money  alleged  to  be  advanced.  Robbins 
V.  New  York  Ins.  Co.,  1  Hall,  325.  In  most  oases  the  charterer  will  have  a  lien  upon  the 
freight  for  the  advances  he  makes  the  ship  owners,  as  his  security  against  their  inability  to  re- 
fund. That  lien  gives  him  an  interest  under  the  charter  party  as  or  in  the  nature  of  a  mortgage, 
which  he  may  insure ;  and  the  better  opinion  seems  to  be,  that  he  may  insure  it  in  general 
terms  under  the  name  of  freight,  without  describing  it  as  a  mortgage  interest.  But  to  entitle 
him  to  recover,  he  must  prove  the  fact  of  the  advance.     Per  Jones,  Ch.  J.,  in  Id. 

An  insurance  "  on  goods  "  is  sufBcient  to  cover  the  interest  of  carriers  in  the  property  under 
their  charge ;  for,  in  general,  if  the  subject  matter  of  insurance  be  rightly  described,  the  particu- 
lar interest  in  it  need  not  be  specified.     Crowley  v.  Cohen,  3  Barn.  &  Adol.  4T8. 

*  *  See  ante,  note  807.  In  Hanoox  v.  Pishing  Ins.  Co.  (3  Sumner,  132),  an  insurance  on  out- 
fits, in  a  whaling  voyage,  was  held  not  to  terminate  pro  tanto  with  their  consumption  or  distribu- 
tion, but  attaches  to  the  proceeds  of  the  adventure.  *  * 

(2)  By  Lord  Ellenborough,  16  Bast,  146. 

(3)  Note  8 1 5. — The  plaintiff  alleged  that  his  store  was  consumed  by  fire ;  held,  that  although  this 
was  not  a  technical  averment  that  he  was  the  owner,  yet  that  it  was  sufficient  after  verdict ;  be- 
cause, according  to  well  established  principles  apphcable  to  fire  insurance,  a  verdict  should  not 
have  been  found  for  the  plaintiff,  unless  he  had  given  evidence  to  the  jury  that  the  property  was 
his  at  the  time  it  was  consumed.  Lane  v.  Maine  Mutual  Fire  Ins.  Co.,  3  Bairf  R.  44,  50.  The 
declaration  might,  perhaps,  have  been  adjudged  defective  upon  special  demurrer.  2  Peters  R. 
25.     (See  2  Comst.  210.) 

*  *  "  His  buildings,"  in  a  fire  policy,  were  held  not  to  be  equivalent  to  a  warranty  that  the 
insured  was  owner ;  and  not  to  amount  to  a  material  representation,  where  his  interest  was  only 
that  of  a  tenant  for  a  year.     Niblo  v.  North  Am.  Fire  Ins.  Co.,  1  Sandf.  Super.  C.  R.  551.  *  * 

Jl  mortgagee  of  a  ship,  at  least  since  the  statute  (6  Geo.  IV,  ch.  110,  §  45)  has  a  distinct  in- 
terest from  that  of  the  mortgagor,  to  the  extent  prinm  facie  of  the  value  mortgaged.  Park,  J.,  in 
Irving  V.  Richardson,  2  Barn.  &  Adol.  193.  Therefore,  when  suing  on  a  policy  in  respect  to  his 
nterest  as  a  mortgagee,  he  must  aver  that  he  was  interested  to  the  amount  insured ;  and  cannot 
recover  above  the  value  mortgaged.  Id.  Before  that  act,  the  mortgagee  of  a  ship  wa.s,  in  point 
of  law,  the  owner,  and  might  insure  to  the  full  extent  of  the  ship's  value  to  the  mortgagor  aa 
well  aa  to  himself.  But  by  the  statute,  the  uiterests  of  mortgagor  and  mortgagee  are  more  dis- 
^tly  served  than  they  formerly  were.  The  mortgagor  now  does  not  cease  to  be  an  owner. 
Id.     (As  to  the  interest  of  a  mortgagee  in  a  fire  policy,  see  5  Duer  R.  1.) 

(4)  Note  816. — Held,  that  an  insurance  "on  goods"  was  sufficient  to  cover  the  interest  of  car- 
riers in  the  property  under  their  charge;  for,  in  general,  if  the  subject  matter  of  insurance  be 
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policy  purported  to  be  made  on  his  account,  wlaereas  in  fact  several  were 
jointly  interested,  and  the  policy  was  made  on  their  joint  account,  the  va- 
riance was  held  to  be  fatal.(l)  Lord  Ellenborough,  in  delivering  the  judg- 
ment of  the  court  in  this  case,  said :  "  The  underwriters  are  entitled  to  have 
it  stated  truly  upon  the  record,  whose  interest  the  policy  was  to  protect. 
Although  an  action  upon  a  policy  may  be  brought  in  the  name  of  the 
person  who  effected  it,  though-  he  is  not  the  person  actually  interested  ; 
yet  the  persons  interested  are  so  far  looked  upon  as  parties  to  the  suit,  that 
the  declarations  of  any  of  them  are  admissible  in  evidence  against  the 
plaintiff,  and  what  would  be  a  defence  against  them  is,  in  many  instances, 
a  defence  against  the  plaintiff:  and  with  a  view  to  apprise  the  underwriter! 
whose  declaration  it  may  be  material  for  him  to  be  prepared  to  prove,  and 
whose  case  he  is  to  meet,  he  ought  to  be  truly  informed  by  the  record,  for 
whose  interest,  and  on  whose  behalf  the  policy  was  made.  It  certainly  is 
material  also,  in  point  of  public  policy  and  convenience,  that  a  disclosure 
of  the  true  interest,  meant  to  be  covered  by  the  policy,  should  be  correctly 
^made,  in  order  to  exclude  the  property  of  enemies  from  the  benefit  of 
British  insurance."  The  rule,  indeed,  is  general,  that  in  an  action  on  a 
■contract,  the  contracting  parties  ought  to  be  named  in  the  declaration  -.(2) 


rightly  described,  the  particular  interest  in  it  need  not  be  specified.  Crowley  t.  Cohen,  3  Barn. 
&  Adol.  418.  Goods  in  the  custody  of  carriers,  are  constantly  described  as  their  goods  in  indict- 
ments and  declarations  in  trespass. 

"  The  averment  in  substance,  is  nothing  more  than  that  the  parties  for  whose  benefit  the  in- 
surance  was  made,  had  an  interest  in  the  subject  of  that  insurance.  They  are  not  bound  by  the 
terms  of  the  averment  to  show  anything  more  than  that' they  have  an  interest ;  and  if  they  show 
an  interest  to  the  extent  of  one  hundredth  part  of  the  cargo,  it  will  be  sufficient."  Per  Chamberi 
J.,  in  Page  v.  'Srj,  2  Bos.  &  Pull.  240  ;  Pacific  Ins.  Co.  v.  Catlett,  4  Wend.  75. 

(1)  Bell  V.  Ansley,  16  East,  141 ;  Cohen  v.  Hannam,  5  Taunt.  101 ;  Carruthers  v.  Sheddon,  1 
Marshall,  416  ;  S.  C,  6  Taunt.  14;   and  Bell  v.  Janson,  1  Maule  &  Selw.  201. 

Note  81 7. — Ante,  last  note.  See,  also,  The  Pacific  Ins.  Co.  v.  Catlett,  4  Wend.  T5,  80, 
etseq.  (The  owner  need  not  be  named  in  the  policy ;  but  the  action  must  be  brought  in  his 
name.     "Waters  v.  Allen,  5  Hill  N.  Y.  R.  421 ;  6  Paige,  583.) 

(2)  Note  818.— Paoifld  Ins.  Co.  v.  Catlett,  4  "Wend.  75. 

In  the  ease  of  the  omission  of  proper  parties  as  plaintiffs  in  an  action  ex  coniraciu,  the  defend- 
ant may  plead  the  non-joinder  in  abatement ;  or  avail  himself  of  it,  as  a  variance,  under  the 
general  issue,  to  nonsuit  the  plaintiff:  or,  if  the  defect  appear  upon  the  pleadings,  may  demur,  or 
move  in  arrest  of  judgment,  or  bring  a  writ  of  error,  and  where  the  action  is  founded  upon  a 
deed,  may  crave  oyer  and  then  demur.  1  Saund.  153,  n.  1,  291,  /;  1  John.  R.  122,  128 ;  Con. 
Dig.  Abatement,  B,  12  ;  7  Mod.  116 ;  Str.  1146,  820  ;  2  John.  Cas.  384 ;  16  John.  R.  34  ;  Dunl. 
Fr.  33,  34.  The  want  of  proper  plaintiffs  in  actions  on  contract,  is  an  exception  to  the  merits, 
and  is  to  be  taken  advantage  of,  either  on  demurrer,  in  bar,  or  on  the  general  issue,  but  not  by 
plea  in  abatement.  Per  Parsons,  C.  J.,  in  Baker  v.  Jewell,  6  Mass.  R.  460;  Scott  v.  Goodwin, 
1  B.  &  P.  67.  The  authorities  all  apply  to  plaintiffs,  where  the  title  is  not  wholly  in  one,  and 
where  the  right  of  action  depends  on  a  title,  which  is  alleged  to  be  in  one,  but  is  proved  to  be  in 
two  or  more,  and  it  so  appears  by  the  pleadings,  or  in  the  progress  of  the  suit.  The  variance  in 
that  case  is  fatal.  Converse  v.  Symmes,  10  Mass.  R.  37  7.  The  one  plaintiff  cannot  recover  his 
portion  of  the  right,  to  which  two  or  more  are  jointly  entitled.  The  case  of  defendants  is  other- 
wise. Id.  "  If  there  are  less  plaintiffs  than  there  ought  to  be,  it  goes  to  a  nonsuit ;  if  less  de- 
fendants, it  is  only  in  abatement."    Per  Mansfield,  C.  J.,  in  Barnard  v.  Kinworthy,  cited  1  Bos' 
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A  Pul  13,  in  notis.  In  the  subsequent  case  of  Thompson  v.  HasKins  (11  Mass.  E.  420),  it  was 
said:  "that  it  is  manifest  that,  even  in  the  case  of  plaintiffs,  an  omission  of  one  or  more  does  not 
go  to  destroy  the  action,  without  a  plea  In  abatement ;  unless  in  actiens  upon  contract,  in  which 
the  law  seems  still  to  be,  that  a  failure  to  join  all  those  who  ought  to  be  plaintiffs  in  the  suit, 
■will  cause  a  nonsuit,  or  even  an  arrest  of  judgment,  if  the  defect  appear  of  record,  although  it  be 
not  pleaded  in  abatement."  It  was  there  held,  in  that  case,  that  a  tenant  in  common  might 
maintain  an  action  of  trespass  quare,  &c.,  for  a  tort  done  to  the  common  property;  unless  the  de- 
fendant should  take  advantage  of  the  omission  to  join  the  other  tenant  by  plea  in  abatement. 
Id. ;  Cabell  v,  Vaughan,  I  Saund.  R.  291,  S,  P. 

"Where  there  was  an  averment  in  a  declaration  on  a  policy,  that  A.  B.  C.  D.,  and  certain  per- 
sons trading  under  the  firm  of  B.  and  F.  &  Co.,  were  interested  in  the  property,  it  was  held  to  be 
sufScient  on  a  motion  in  arrest  of  judgment ;  but  qnere,  whether  the  uncertainty  as  to  the  names 
of  the  persons  who  compose  the  firm  is  a  ground  of  special  demurrer.  .  It  seems  sufficient  at  the 
trial  to  prove  that  there  is  such  a  firm,  without  proving  the  names  of  the  persons  who  compose 
the  firm.     "Wright  v.  "Welbie,  1  Chit.  E.  49. 

As  a  part  owner  may  insure  his  individual  interest,  without  specifying  that  interest ;  yet,  if  it 
clearly  appears  that  the  owner  who  effected  an  insurance  did  it  on  joint  account,  and  the  lan- 
guage is  for  accov/rd  of  whom  it  may  coTicem,  or  of  the  owners,  then  every  person  having  an  inte- 
rest may  claim  the  benefit  of  the  policy,  but  no  one  can  recover  for  more  than  the  interest  which 
he  proves.  Turner  v.  Burrows,  5  Wend.  541 ;  S.  C,  8  Id.  144.  Neither  a  part  owner  nor  the 
ship's  husband  who  insure  a  vessel,  can  recover  in  respect  to  the  interest  of  a  co-owner,  without 
proving  express  authority.     Id. 

The  averment  of  a  joint  interest  with  others  is  not  supported  by  proof  of  a  sole  interest.  Per 
Thompson,  J.,  in  1  Peters'  C.  C.  R.  615;  Dumas  v.  Jones,  4  Mass.  B.  647.  And  where  G.,  B. 
and  M.  were  the  owners  of  the  vessel,  and  also  jointly  interested  in  the  property  on  board,  and 
the  policy  was,  "  Cause  P.  and  T.,  for-  the  owners  of  brig  Sampson,  to  be  assured,"  &c. ;  and  the 
declaration  averred  that  G-.,  B.  and  M.  were  the  owners  of  the  vessel,  and  that  they  were  jointly 

interested  in  the  property  on  board  to  the  amount  of ;  and  G.  was  solely  interested  in 

property  to  the  amount  of ;  held,  that  in  such  case  both  the. joint  and  separate  property 

of  G.  was  recoverable ;  and  the  precise  interest  of  G.  was  matter  of  evidence ;  but  there  being 
no  evidence  that  the  other  part  owners  ordered  any  insurance  or  adopted  the  same  after  it  was 
effected,  they  were  not  insured,  and  therefore  were  entitled  to  recover  the  premium  under  the 
count  for  money  had  and  received.    Poster  v.  United  Ins.  Co.,  11  Pick.  85. 

In  the  cases  in  the  text,  it  is  said  that  joint  owners  of  property,  insured  for  tlieir  joint 
use,  cannot- recover  on  account,  averring  the  interest  to  be  in  one  of  them.  But  in  De  Porest  v. 
The  Fnltou  Fire  Ins.  Co.  (1  Hall,  84,  136),  Oakley,  J.,  observes,  that  if  the  decision  turned  upon 
the  rule  referred  to  in  the  English  cases,  "  it  would  be  necessary  to  consider  how  far  the  rule,  as 
to  the  averment  of  interest  above  alluded  to,  has  its  origin  in  the  English  statute  in  restramt  of 
gaming  insurances.  I  prefer,  however,  that  my  opinion  should  rest  on  the  broad  ground  thtt 
the  plaintiff  had  an  insurable  interest  in  the  '  goods  held  on  commission,'  to  their  full  value 
without  regard  to  their  lien."  The  terms  of  the  policy  in  that  case  were,  "as  well  the  property 
of  the  assured,  as  held  by  them  in  trust  or  commission,  contained  in  store  No."  82  South  street-" 
and  the  declaration  contained  a  count  upon  each  of  the  three  policies  made  by  defendants,  aver- 
ring "  that  the  plaintiffs  were  possessed  of  divers  goods  and  merchandise,  as  well  (he  property  of  the 
assured,  as  Udd  by  them  in  trust  or  on  commission,  to  the  amount,  &o.,  to  the  damage  of  th£ plaintiffs," 
4c.  The  declaration  proceeded  on  the  ground  that  the  insurable  interest  was  in  the  plaintiffs- 
■"it  predicates  (observes  Chief  Justice  Jones,  p.  102)  the  loss  it  claims,  as  the  loss  of  the  plain- 
tiffs themselves,  and  substantially  avers  the  interest  to  have  been  in  them.  The  proof  of  the 
averment  was,  that  they  held  goods  on  commission  for  sale,  as  factors,  which  were  deteriorated 
by  the  fire,  to  the  amount  of  the  claim.  And  it  is  clear,  that  to  entitle  them  to  recover  the  en- 
tire amount  of  the  loss  upon  those  goods,  it  must  be  shown  that  the  possession  and  special  own- 
ership established  by  the  proofs  in  the  cause,  constituted  an  insurable  interest,  and  that  they  had 
a  right  to  insure  that  interest  in  their  own  names,  without  any  further  disclosure  of  the  peculiar 
nature  of  the  interest,  than  that  they  held  the  goods  on  commission."  Id.  A  consignee,  ■wiih 
general  powers  to  manage  and  sell  the  property,  has  an  insurable  interest  in  the  goods  in 
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if  it  were  otherwise,  tlie  defendant  miglit,  be.  surprised,  Tjy  taving  one  of 
the  parties  called  as  witness  against  him  ;  or  what  would  loe  still  worse, 
one  of  them  might  sit  undiscovered  among  the  jury,(l) 

Interest  at  what  time. 

An  ayerment,  of  iiiterest  at  the  llime  of  effecting  a  policj  is  immaterial, 
and  need  not  be  proved  ;  it  will  be  sufficient  to  prove,  that  the  plaintiff 
was  interested  at  the  commencement  of  the  risk.(2)  And  if  a  policy  allege 
the  interest  to  be  in  a  person  who  was  interested  at  the  time  of  effecting 
the  policj,  it  is  sufficient  to  prove  his  adoption  of  the  policy,  by  means  of 
a  letter  written  by  him  after  the  loss.(3) 


his  possession  as  consipiee,  and  may  insure  them  in  his  own  name,  and  aver  the  interest  in  him- 
Belf.    Id. 

In  Oliver  v.  Green  (3  Mass.  R.  133),  a  part  owner  of  a  ship  chartered  the  residue  of  her,  with 
an  agreement  to  pay  a  specific  sum  if  she  should  be  lost,  and  insured  the  whole  ship  as  his  own 
property,  without  stating  the  nature  of  his  interest ;  and  he  recovered  for  the  whole  value  of  her, 
notwithstanding  that  the  objection  that  short  interest  was  taken.  So,  in  Bartlett  v.  Walter  (13 
Id.  267),  the  charterer  of  a  vessel,  who  agreed  to  insure  her,  was  held  to  have  an  insurable  in- 
terest ;  and  he  recovered  the  actual  value,  on  a  count  averring  interest  in  himself. 

Upon  restricted  policies,  as  where  names  of  the  assured  are  inserted  in  the  policies,  the  interest 
must  be  averred  and  shown  to  be  in  the  person  insured.  Thus,  in  Graves  v.  The  Boston  Marine 
Ins.  Co.  (2  Cranch,  419),  a  policy  on  a  cargo  in  which  Graves  and  BarnewaU  were  jointly  inter- 
ested, was  held  to  cover  the  interest  of  Graves  only,  because  his  name  alone  was  inserted  in  the 
policy,  and  the  insurance  was  in  its  terms  for  him  only,  and  not  for  whomsoever  it  might  con- 
cern. So,  in  Baker  v.  Marine  Ins.  Co.  (2  Mason,  369),  an  insurance  was  effected  on  goods  which 
had  been  abandoned  to  the  insurers  and  accepted  by  them,  but  the  goods  had  been  purchased 
by  the  iriaster  himself,  for  the  original  owners,  at  a  sale  of  them  in  a  port  of  necessity,  and  the 
policy  was  for  account  of  the  master,  the  original  owner,  or  both  of  them :  the  sale  to  the  master 
being  held  to  confer  no  title  upon  him,  the  policy  was  adjudged  to  be  inoperative,  because  the 
property  being  vested  in  the  insurers  by  the  abandonment,  and  the  acceptance  of  it  prior  to  the 
insurance,  the  persons  named  in  the  policy  had  no  insurable  interest  upon  which  it  could  attach. 
And  in  all  cases  where  the  names  of  the  assured  are  inserted  in  the  poUcy,  the  insurance  is  re- 
stricted to  the  assured  specially  named  therein.  Per  Jones,  C.  J.,  in  De  Forest  v.  The  Fulton 
Fire  Insurance  Co.,  swpra.  In  both  marine  and  fire  policies,  the  policy,  in  its  principle,  without 
any  special  agreement  engrafted  upon  it,  is  a  contract  of  indemnity,  and  the  assured  must  show 
an  insurable  interest,  and  a  loss  to  himself,  to  entitle  him  to  recover.    Id. 

A  consignee,  who  holds  the  biU  of  lading  and  invoices  of  the  goods  in  his  own  name,  has  an 
insurable  interest  in  them,  and  may  recover  the  sum  insured.  Buck  v.  Chesapeake  Ins.  Co.,  1 
Pet.  R.  151.  The  term  interest  does  not  necessarily  imply  property  in  the  subject  of  insurance. 
(A  carrier  has  an  insurable  interest  in  the  cargo.     2  Sand.  R.  490.) 

(1)  5  Taunt.  106. 

(2)  Rhiud  V.  Wilkinson,  2  Taunt.  231 ;  6  Taunt.  465. 

(3)  Hagedorn  v.  OliversOn,  2  Maule  &  Selw.  485.  And  see  Lucena  v.  Crawford,  2  N.  R.  269  • 
Routh  V.  Tliompson,  13  East,  274;  and  stat.  28  Geo.  Ill,  o.  56. 

NOTB  819. — Newsom's  Adm'r  v.  Douglass,  1  Har.  &  Jolin.  417, 

A  change  in  the  interest,  after  the  policy  is  effected,  much  less  alter  the  loss  has  happened; 
cannot  be  set  up  as  an  answer  by  the  underwriters  against  a  claim  for  such  loss.  Tindal,  C.  J., 
p  Sparkes  v.  Marshall,  Bingham's  N.  C.  761.  For  if  the  plaintiff  had  an  insurable  interest  at 
the  time  the  policy  was  effected,  whatever  change  may  have  taken  in  the  property  since  can 
have  no  effect  in  relieving  the  underwriters  from  cheir  liability,  as  the  plaintiff  may  sue  on  the 
policy,  for  the  benefit  of  the  party  to  whom  such  property  has  passed.     Id. 
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*  *  In  Howard  &  Ryctman  v.  The  Albany  Ins.  Co.  (3  Denio,  302),  the  plamtiffa  were  insureA 
'on  their  brewery  and  stock.  In  a  suit  on  the  policy,  t'he  defendants  pleaded  specially  that  before 
the  loss  the  plaintiff  Ryckman  had  assigned  his  entire  interest  in  the  subject  to  the  plaintiff 
Howard.  On  special  demurrer  the  defendants  had  judgment ;  the  court  holding  (Bronson,  J., 
dissenting),  that  the  plaintiffe  could  not  recover  for  want  of  a  joint  interest  at  the  time  of  the  loss. 
This  decision  is  not  very  satisfactory,  and  the  grounds  on  which  it  rests  do  not  appear,  the  able, 
dissenting  opinion  of  Mr.  Justice  Bronson  being  the  only  one  delivered.  The  policy  contained  it 
«dndition  by  which  it  was  to  become  void,  if  assigned  without  the  consent  of  the  company,  but 
(as  was  suggested  by  Mr.  Justice  Bronson)  there  was  nothing  in  the  policy  concerning  either  a 
general  or  partial  assignment  of  the  subject  insured.  The  sounder  opinion  Would  s6em  to  be, 
that  Howard  wa&  entitled  ta  recover  an  indemnity  on  the  basis  of  his  original  share.  (See  also 
2  Oomst.  53.) 

The  transfer  of  the  policy  and  its  Subject  matter,  by  operation  of  law,  does  not  avoid  the 
policy  ;  though  It  is  otherwise  where  the  transfer  is  by  the  act  of  the  insured.  Dewitt  v.  Wor- 
cester Mar.  Ins.  Co.,  11  Mete.  429.  If  the  insured  die,  his  personal  representatives  succeed  tb 
Tiis  rights ;  and  his  creditors  succeed  if  he  become  bankrupt.  In  these  cases,  the  interest  of  the 
■insured  is  represented.  And  if  the  transfer  be  of  the  nature  of  a  mortgage,  or  trust,  the  insured 
may  nevertheless  sue  and  recover  to  the  extent  of  his  residuary  interest.  Carrol  v.  The  Boston 
Mar.  Ins.  Co.,  8  Mass.  515 ;  Lazarus  v.  Commonwealth  Ins.  Co.,  5  Pick.  ^6.  The  reason  seems 
to  be,  that  whereas  there  is  a  nominal  transfer '  of  the  interest,  it  substantially  and  beneflcially 
remains  in  the  insured.  In  Delancey  v.  Stoddard  (1  Term.  R.  22),  Ashurst,  J.,  said  that  a  policy 
might  be  assigned  in  equity ;  and  that  in  the  King's  Bench  an  action  would  be  permitted  to  be 
brought  by  trustees.  In  Powles  v.  Innes  (11  Mees.  &  "Welsh.  R.  10),  Parke,  B.,  said,  that  the 
■parties  might  sue  as  trustees  for  the  purchaser.  Chancellor  Kent  (3  Com.  262,  n.  e,  6th  ed.)  says, 
it  would  seem  from  the  cases  that  an  assignment  of  the  policy  is  qnly  available  when  transferred 
in  trust.  Healh  v.  Am.  Ins.  Co.,  N.  T.  Superior  Court,  May,  1841.  And  see  Howard  v.  Albany- 
Ins.  Co.,  supra.  If  an  assignment  be  not  prohibited  by  the  terms  of  the  poUcy,  it  is  assignable 
in  equity,  like  other  choses  in  action.  3  Kent  C.  375  ;  Smith  v.  Saratoga  M.  Fire  Ins.  Co.,  1 
HiU,  497.  The  restraint  upon  transfer  exists  only  before  a  loss  occurs  (Id.) ;  and  applies  only 
to  voluntary  sales,  and  not  to  sales  on  executions.  Id.  375;  Brichta  v.  Fayette  Ins.  Co.,  2  HaU 
if.  T.  R.  372  ;  Strong  v.  Man.  Ins.  Co.,  10  Pick.  40.  And  see  Trumbull  v.  Portage  M.  Ins.  Co., 
12  Ohio  R.  305;  ^tna  Fire  Ins.  Co.  v.  Taylor,  16  "Wend.  385;  "Wilson  v.  Hill,  3  Meto.  66. 
"Where,  in  pursuance  of  the  conditions  in  the  policy,  the  defendants  consent  to  the  assignment, 
the  assignee  cannot  Sue  in  his  own  name,  except  upon  an  express  promise  to  respond  to  him. 
Jessel  V.  "Williamsburgh  Ins.  Co.,  3  HUl,  88.  But  under  special  provisions  in  the  defendant's 
charters,  the  suit  Trmsi  be  ih.  the  name  of  the  assignee.  Mann  v.  Herkimer  C.  M.  Ins.  Co.,  4 
Hill,  187 ;  Ferris  v.  Nortt  Am.  Ins.  Co.,  1  Hill,  71.  *  * 

In  an  action  on  a  policy  of  insurance  against  an  incorporated  company,  by  the  terms  of  whose 
act  of  incorporation  an  assignee  of  the  assured  may  bring  an  action  on  the  policy  m  ?sis  own  namei 
if  the  subject  insured  has  been  transferred  to  him,  it  is  necessary  that  the  plaintiff  aVer  in  his- 
declaration  that  he  has  become  the  purchaser  or  assignee  of  the  subject  insured ;  a  general  aver- 
ment that  the  plaintiff  becanie  and  was  interested  in  the  buildings  insured,  and  that  the  assured 
trahgferrfed  all  his  right  and  interest  ui  the  policy  to  the  plaintiff,  is  not  sufficient.  Granger  v. 
The  Howard  Ins.  Co.,  5  "Wend.  200.  The  statute  being  the  foundation  of  the  plaintiff's  right  of 
action,  he  is  bound  to  show  that  he  comes  within  tiie  provisions  of  the  act.    Id. 

In  ail  the  cases  cited  in  the  tfext,  "  the  contest  was  between  the  owner  or  his  agent  on  the  one 
hand,  and  the  imderwriters  on  the  other;  and  they  were  decided  upon  the  principle  that  a  con- 
sent given  to  what  has  been  done  by  one  acting  as  an  agent  without  authority,  has,  as  against 
a  third  party,  a  retrospective  operation."  Per  "Walworth,  Chancellor,  in  8  "Wend.  152.  But  if 
the  insurance  of  the  vessel  is  coupled  with  an  insurance  on  the  freight  and  cargo  also,  and  the 
party  effeetiilg  the  insurance  intended  the  whole  as  a  joint  adventure,  he  is  not  liable  to  his  co. 
owner  for  his  proportion  of  the  moneys  obtained  from  the  inshrer  on  the  loss  of  the  vessel,  unless 
the  co-owner  consents  to  participate  with  him  in  the  whole  transaction.     Id. 

"Where  A.  authorizes  B.'to  effett  4n  insurance  for  him,  or  B.,  without  authority,  designs  to  in- 
sure for  A.,  and  in  either  case  B.  directs  a  sole  agent  to  insure  in  such  sub-agent's  naine,  with 
the  general  clause,  the  jioliey  'Vrili  ehWe  t6  A.'S  beneit,  although  hiis  intefest  was  not  khown  to 
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Proof  of  Io33. 

It  is  necessary  for  the  plaintiff,  in  proving  the  loss  he  has  sustained,  to 
show  that  it  occurred  in  the  conrse  of  a  legal  voyage  ;  and  where  a  voy- 
age is  illegal  in  itself,  but  has  been  legalized  by  a  license,  the  license  must 
be  produced.  The  decisions  respecting  the  evidence  necessary  to  prove  a 
license  have  principally  reference  to  a'time  of  war  ;  and  it  has  been  held? 
that  if  a  license  granted  by  the  government  of  this  country  is  lost,  it  ought 
to  be  proved  by  examined  copies  from  official  books,  and  not  by  parol 
evidence.(l)  On  proof  that  goods,  which  cannot  be  exported  without  a 
license,  were  entered  for  exportation  at  the  custom  house,  it  will  be  pre- 
sumed that  there  was  a  license  to  export  them. (2)  Where  a  license  has 
been  granted  to  certain  persons  by  name,  in  general  terms,  it  is  suifieieut 
to  sliow  that  the  license  has  been  applied  to  the  ship  and  voyage  in  ques- 
tion, without  further  connecting  the  plaintiff  with  the  persons  to  whora 
the  license  has  been  granted. (3)  Foreign  licenses  must  be  proved  to  have 
issued  from  the  proper  authority,  or  their  genuineness  must  be  shown  fi'om 
circumstances.  (4) 

toss  in  voyage  iBSured. 

It  is  also  a  necessary  part  of  the  proof  of  the  loss,  to  show  that  it  oc- 
curred in  the  course  of  the  voyage  insured.  In  the  case  of  a  supposed  loss 
at  sea,  proof  of  a  particular  destination  by  charter  party  would  be  a  ground 
of  presuming,  that  it  was  the  chartered  voyage,  on  which  the  ship  sailed  j 
or  the  proof  of  clearing  out  for  a  particular  port  would  afford  a  presump- 
tion that  she  set  sail  for  that  port,  when  she  dropped  from  her  mooriDgs.(5) 
And  a  convoy  bond  signed  by  the  captain,  and  the  plaintiff  as  owner,  or  a 


the  sub-agent  or  to  tbe  nnderwriteis,  in  like  manner  as  it  'would  have  done,  had  it  been  imme- 
diately effected  by  B.  himself.     Newsom's  Adm'r  v.  Douglass,  1  Har.  &  John.  411. 

But  if  the  policy  was  not  effected  with  reference  to  his  interest,  bis  interest  ia  not  insured  \  Tot 
no  one  can,  by  subsequent  adoption,  avail  himself  of  a  policy  for  whom,  it  may  cancern,  who  was 
not  at  the  time  in  the  contemplation  of  the  party  procuring  the  insurance,  and  for  whose  benefit 
it  was  not  intended,  notwithstanding  any  interest  he  may  have  in  the  thing  insured.     Id. 

In  an  action  of  assumpsit  by  C,  claiming  to  be  the  owner  of  the  property  insured,  against  D., 
to  recover  the  amount  received  by  D.,  upon  certain  policies  of  insurance  effected  in  his  name, 
for  account  of  whom  they  might  concern ;  helji,  that  it  was  competent  for  P.  to  show  that  th» 
policies  were  effected  by  him  as  the  agent  of  a  third  person,  and  that  the  letters  of  that  person 
to  D.,  directing  the  insurances,  were  admissible  evidence  of  that  fact.  Id.  The  words,  "  whom 
it  may  concern,"  in  a  policy  of  insurance,  mean  such  persons  only  as  were  in  the  contemplation 
of  the  contract ;  they  suppose  an  agency,  and  look  solely  to  the  principal,  in  whose  behalf  or  ou 
whose  account  the  agent  acts — such  principal  is  the  one  alone  whom  it  concerns ;  and  his  ex- 
istence may  be  proved  by  extrinsic  evidehce.     Id. 

(1)  Rhind  v.  Wilkinson,  2  Taunt.  243 ;  Eyre  v.  Paisgrave,  2  Campb.  606.  Parol  evidence  may- 
be given  of  foreign  licenses,  if  lost.     Kensington  v.  Inghs,  8  East,  273. 

(2)  "Van  Omeron  v.  Dowick,  2  Campb.  C.  44. 

(3)  Butler  v.  Alnutt,  1  Stark.  N.  P.  C.  222.     See  Robinson  v.  Morris,  5  Taunt  120. 

(4)  Bvereth  v.  Tunno,  1  Stark.  N.  P.  C.  508. 

(5)  By  Lord  Ellenborough,  2  Campb.  62.    And  see  Koster  v.  Innis,  1  Ry.  &  Mo.  335. 
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license  to  carry  a  cargo  to  the  place  of  destination  mentioned  in  the  policy, 
are  evidence  to  the  same  effect  (1)  If  a  ship  is  insured  for  one  voyage,  and 
sails  upon  another,  the  underwriters  -will  be  discharged,  notwithstanding 
the  loss  happens  before  the  ship  has  reached  the  dividing  point  between 
the  two  voyages.(2)  But,  where  the  ultimate  termini  of  the  intended  voy- 
age are  the  same  as  those  described  in  the  policy,  although  an  intermedi- 
ate voyage  is  contemplated,  the  voyage  is  to  be  considered  the  same  until 
the  deviation  is  commenced.(b) 

Time  of  loss. 

An  averment  that  a  ship  was  lost  in  the  course  of  her  voyage,  will  not 
be  supported  by  evidence,  that,  before  the  ship  had  her  complete  cargo  on 
board,  she  was  driven  from  her  moorings  by  bad  weather  and  lost,  for  the 
underwriter  would  be  led  to  make  different  inquiries  respecting  the  state 
of  the  ship  at  the  time  of  the  loss  in  the  two  cases.(4:)  But,  in  a  case 
where  a  declaration  stated,  that  the  ship  sailed  after  the  making  of  the 
policy,  and  the  ship  was  proved  to  have  sailed  before,  the  court  thought 
the  variance  immaterial.(5)  It  seems,  that  a  shipping  entry  at  the  custom- 
house is  evidence  of  the  time  a  vessel  sailed.(6) 

Cause  of  loss. 

The  loss  must  be  a  direct  and  immediate  consequence  of  the  peril  in- 
sured against,  and  which  is  averred  in  the  plaintiff's  declaration,  and  not  a 
remote  consequence  of  it.(7)  Thus,  if  a  ship  be  driven  on  an  enemy's 
coast  by  stress  of  weather,  the  proof  of  this  fact  will  support  an  averment 


(1)  Cohen  v.  Hinckley,  2  Campb.  51;  Marshall  v.  Parker,  2  Campb.  69. 

(2)  Woodridge  v.  Boydell,  Doug.  16.    See  Maraden  v.  Reed,  3  East,  576. 

(3)  Hare  v.  Travis,  7  Barn.  &  Cress.  14;  Kewley  v.  Byan,  2  H.  Bl.  343.  See  Foster  v.  Wil- 
iner,-2  Str.  1249.  See,  also.  Hare  v.  Travis,  7  Bam.  &  Cress.  18;  Doyle  v.  Powell,  4  Barn.  St 
Add.  273. 

(4)  Abithol  V.  Bristow,  6  Taunt.  464. 

(5)  Peppin  v.  Solomons,  5  T.  E,.  496 ;  6  Taunt.  465. 

(6)  Hughes  V.  Wilson,  1  Stark.  N.  P.  C.  180. 

(7)  By  Lord  EUenborougt,  5  Maule  &  Selw.  436. 

Note  820. — Where  the  loss  laid  in  the  declaration  is  by  a  peril  of  the  sea,  the  cause  Qf  the 
loss  is  the  point  of  inquiry  ;  it  is  not  sufiScient  for  the  insured  to  prove  that  there  were  storms 
aufing  the  voyage,  unless  ie  can  fairly  trace  the  injury  sustained  to  that  cause ;  for  it  may, 
nevertheless,  appear  that  the  injury  which  caused  the  breaking  up  of  the  voyage,  arose  from  the 
Ordinary  circumstances  of  a  long  royage.  Per  Washington,  J.,  in  Coles  v.  The  Mar.  Ins.  Co.,  3 
Wasb.  C.  C.  R.  159. 

Where  an  insurance  covered  some  bales  of  blankets,  and  the  question  arose  as  to  the  cause  of 
the  damage,  evidence  was  admitted  to  show  that  like  damage  had  arisen  upon  other  blankets  of 
fhe  same  manufacture  imported  in  other  vessels,  and  that  the  damage  did  not  arise  from  the 
peril  insured  against,  but  from  the  manufacture  or  the  packing;  the  object  being  to  prove  that 
the  injury  did  not  arise  from  sea  damage,  and  not  to  impute  fraad  to  the  manufacturer.  Brad- 
ford v.  BoylBton  P.  &  M.  Ins.  Co.,  11  Pick.  162. 
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of  a  loss  by  capture,  but  not  of  a  loss  by  the  perils  of  tlie  seas.(l)  And 
"where  the  immediate  cause  of  the  loss  is  the  violence  of  the  wiads  and 
waves,  the  underwriters  will  not  be  excused  by  proving  that  the  loss  was 
-tfelnotely  occasioned  by  the  negligence  of  the  crew. (2) 

If  the  loss  may,  consistently  with  the  statement  in  the  declaration,  be 
proved  to  have  proceeded  from  several  causes,  the  payment  of  money  into 
court  is  not  exclusively  applicable  to  any  particular  cause  of  loss,  and 
cannot  be  treated  by  the  plaintiff  as  an  admission  of  it.(3) 


(1)  Greene  v.  Elmsley,  Peake's  C.  278.  And  see  Hodgson  v.  Malcolm,  2  N.  R.  336 ;  Hagedom 
T.  "Whitmore,  1  Stark.  N.  P.  0.  151. 

(2)  Walker  v.  Maitland,  5  Barn.  &  Aid.  lli..  And  see  1  Barn.  &  Cress.  223 ;  Busk  v.  Royal 
Ex..  Ass.,  2  Barn.  &  Aid.  13  ;  or  by  barratry  of  the  master.    Heyman  t.  Parish,  2  Campb.  149. 

Note  821. — Waters  v.  The  Merchants'  Louisville  Ins.  Co.,  11  Pet.  R.  213.  A  steamboat  was 
insured  on  the  western  waters  for  twelve  months ;  one  of  the  perils  insured  against  was  fire,  and 
the  vessel  by  the  explosion  of  gunpowder ;  held,  that  a  loss  by  the  barratry  of  the  master  and 
crew,  "  as  the  efSeient  agents ;"  or,  in  other  words,  "that  the  fire  was  communicated  and  occa- 
sioned by  the  direct  act  and  agency  of  the  master  and  crew,  intentionally  done  for  a  barratrous 
purpose,"  was  not  a  loss  within  the  policy.  Id.  But  a  loss  by  fire,  remotely  caused  by  the 
neghgence,  carelessness,  or  unskillfulne^s  of  the  master  and  crew  of  the  vessel,  was  a  loss  within 
the  true  intent  and  meaning  of  the  policy.  Id.  See,  also,  the  observations  of  Weston,  C.  J.  in. 
3  Pajrf.  R.  240,  24.T.  Where  the  loss  was  by  fire,  and  barratry  also  was  insured  against;  held, 
that  in  such  a  pohcy,  a  loss  which  was  remotely  caused  by  the  master  or  the  crew,  was  a  risk 
taken  in  the  policy.  The  Petapsoo  Ins.  Co.  v.  Coulter,  3  Pet.  R.  222.  And  iu  the  Columbian 
Ins.  Co.  of  Alexandria  v.  Lawrence  (10  Pet.  R.  507),  the  court  thought  that  in  marine  policies, 
whether  containing  the  risk  of  barratry,  or  not,  a  loss  whose  proximate  cause  was  a  peril  insured 
against,  is  within  the  protection  of  the  policy ;  notwithstanding  that  it  might  have  been  occar 
sioned  remotely  by  the  negligence  of  the  master  and  mariners.  This  opinion  was  confirmed  by 
the  court,  in  Waters  v.  The  Merch.  Lou.  Ins.  Co.  {snpro).  As  to  the  taking  of  gunpowder  on 
board,  that  depends  on  the  usage  of  trade.    Id. 

*  *  The  underwriters  are  liable,  though  the  loss  was  remotely  caused  by  the  negligent  loading 
Cf  the  cargo.     Redman  v.  Wilson,  14  M.  &  W.  476.  *  * 

(In  the  case  of  a  fire  policy  conditioned  that  the  insurer  will  not  be  liable  for  loss  caused  by 
an  explosion  of  the  steam  boiler ;  the  in,surer  is  not  liable  for  loss  of  goods  by  fire  communicated 
by  an  explosion  of  the  boiler.     St.  John  v.  Amer.  M.  P.  &  Marine  Ins.  Co.,  1  Keman,  616.) 

(3)  Everth  v.  Bell,  7  Taunt.  450.     And  see  by  Best,  C.  J.,  2  Bing.  383. 

Note  822. — Where  the  defendant  paid  money  into  court,  under  a  rule,  without  distinguishing 
to  which  of  the  counts  the  payment  was  applicable ;  held,  that  this  was  an  admission  of  the 
contract  as  set  forth  in  the  declaration.  Jones  v.  Hoar,  6  Pick.  290,  and  Bennett  v.  Francis,  2 
Bos.  &  PuU.  550.  But  the  court  may  grant  leave  to  amend  in  such  cases ;  it  being  within  the 
discretion  of  the  court  to  apply  the  rule  or  not,  as  equity  shall  require ;  for  it  may  happen  that 
by  mere  inadvertency,  where  there  are  several  counts,  a  general  tender  is  made,  when  it  is  in- 
tended only  to  be  made  to  one  or  more,  but  not  to  all  the  counts.  Id.  And  in  an  action  on  an 
implied  promise,  the  payment  of  money  into  court  is  an  admission  of  the  contract  as  stated  in  the 
declaration.     Huntington  v.  American  Bank,  6  Pick.  340. 

The  plaintiff,  by  taking  the  money  out  of  court,  will  not  be  precluded  from  proceeding  for  a 
total  loss,  when  he  informs  the  defendant's  attorney  at  the  time  of  his  intention  to  go  for  a  total 
loss.     1  John.  R.  192. 

Payment  of  money  into  court,  upon  a  count  on  a  policy,  estops  the  defendant  from  showing 
'that  the  vessel  was  unseaworthy,  or  that  the  action  was  brought  too  soon.  Harrison  v.  Douglas, 
■5  N.  &  M.  180. 
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■losa  by  perils  of  the  sea. 

An  averment  of  a  loss  by  perils  of  the  sea  is  satisfied  by  proof  of  the 
vessel  being  run  down  by  another  stip,  through  negligence  or  misfoi- 
tune.(l)  And  where  cattle  were  insured,  warranted  free  from  mortality-, 
and  in  the  course  of  the  voyage  a  itorm  happened,  and  some  of  the  cattle 
were  killed  in  consequence  of  the  rolling  of  the  ship,  and  others  received 
injury,  from  which  they  afterwards  died,  it  was  held  to  be  a  loss  by  perils 
of  the  seas.(2)  But  where  a  ship  was  hoved  down  upon  a  beach  for  the 
purpose  of  being  repaired,  and  was  bilged  and  damaged  by  the  rising  of 
the  tide,  it  was  determined  that  the  facts  did  not  support  an  averment  of 
a  loss  of  this  description.(3)  And  where  the  loss  is  alleged  to  be  by  thfe 
perils  of  the  seas,  it  is  not  competent  for  the  plaintiff  to  prove  and  recovet 
the  amount  of  goods  insured,  which  were  sold  to  pay  the  expense  of  re- 
pairs occasioned  by  sea  damage,  the  master  having  no  other  means  of 
raising  money.(4:) 

Loss  presumed. 

There  is  no  fixed  rule  of  law  for  ascertaining  at  what  precise  period  a 
ship,  which  has  been  for  some  time  missing  and  unheard  of,  shall  be  con- 
sidered as  lost.  This  must  vary  with  the  circumstances  of  each  particular 
case.  Upon  a  short  voyage  the  presumption  of  loss  must  naturally  arise 
BOoner  than  upon  a  more  distant.  All  that  can  be  necessary  in  such  in- 
quiries is,  the  best  proof  that  the  nature  of  the  case  admits.(6)  A  practice, 
it  is  said,  has  prevailed  among  insurers,  thait  a  ship  shall  be  deemed  lost, 
if  not  heard  of  for  six  months  after  her  departure  for  any  part  of  Europe, 
or  after  the  time  of  the  latest  intelligence  ;  and  in  twelve  months,  if  for 
greater  a  distahce.(6)  The  plaintiff  need  not  show,  that  the  ship  has  not 
since  been  heard  of  at  her  place  of  destination  ;  but  it  '<vill  be  sufficient  to 
prove  that  no  information  has  been  received  in  this  country  within  a  rea- 
sonable time,  since  her  departure.(7)  And  although  a  report  has  been 
heard  of  the  crew  having  been  saved,  as  well  as  of  the  ship  having  foun- 
dered, it  does  not  seem  necessary,  at  least,  for  the  owner  of  the  gOod^ 
merely,  to  make  a  search  after  the  crew,  especially  if  the  vessel  is  foreign, 


(1)  BuUei-  V.  Ksher,  3  ^E.sp.  61-,  Smith  v.  Scott,  4  Taunt.  126;  Maihews  v,  Howard  ins.  Go., 
i  Kernan  N.  T.  E.  9. 
(3)  Lawrence  v.  Aberdeen,  S  B.  &  Aid.  109;  Gabay  v.  Lloyd,  3  B.  &  C.  193. 

(3)  Thompson  V.  Whitmore,  3  Taunt.  221. 

(4)  Sarquy  v.  Hobson,  2  B.  &  C.  1;  4  Bing.  131.  And  Bee  Moody  v.  Jones,  4  B.  &  0.  394. 
And  further,  upon  the  loss  by  perils  of  the  sea,  Oullen  v.  Butlerj  5  Maule  &  Sel.  461 ;  Fletcher 
V.  Inglis,  2  B.  &  Aid.  315 ;  Phillips  v.  Barber,  5  B.  &  Aid.  161;  Hahn  v.  Corbet,  2  Bing.  205; 
Eagedom  v.  Whitmore,  1  Stark.  N.  P.  0. 151. 

(5)  Green  v.  Brown,  2  Stra  1199 ;  Newby  v.  Read^  Pai4;'g  Xnsur.  106;  Huntman  v.  Thoru- 
ton,  Holt's  0.  243. 

(B)  Park  on  InSur.  101. 

(1)  Tremlow  v.  Oswen,  2  Campb.  N.  P.  C.  36. 
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and  a  lengtli  of  time  has  elapsed. (1)  Mere  rumors  are  not  entitled  to  any 
weight,  if  it  appears  that  no  intelligence  respecting  a  missing  ship  has  been 
received  from  persons  capable  of  giving  authentic  information. (2)  The 
presumption  of  loss  may  be  strengthened  by  proof  of  collateral  circum- 
stances, as  that  other  ships  which  sailed  at  the  time  have  actually  ar- 
rived. (3) 

Loss  by  capture  and  detention. 

An  entry  in  the  book  kept  at  Lloyd's,  stating  the  capture  of  a  ship,  ia 
evidence  of  that  fact.(4)  But  the  sentence  of  a  foreign  court  of  admiralty 
is  not  evidence  of  a  capture,  though,  after  independent  proof  of  the  cnpture, 
it  will  be  evidence  of  the  facts  on  which  the  condemnation  proceeded. (5) 


(1)  Koster  v.  Read,  6  B.  &  C.  21. 

(2)  By  Bayley,  J.,  Id. 

(3)  Newby  v.  Read,  Park  on  Insur.  106. 

*  *  See  anie  of  the  text.  There  must  be  some  evidence  that  the-  ship  actually  sailed  on  the 
Toyage  insured.  Cohen  v.  Hinohley,  2  Campb.  51,  per  Lord  BUenborough ;  Coster  v.  lunes,  E. 
&  Moo.  333;  per  Abbott,  C.  J.,  2  Gr.  Ev.  §  386;  1  Taylor  on  Ev.  §  122.  *  * 

(4)  Abel  V.  Potts,  3  Bsp.  242.  The  defendant  was  a  subscriber  to  Lloyd's.  On  the  distinction 
between  detention  and  capture,  see  by-Lord  BUenborough,  Beaie  v.  Thompson,  4  East,  561. 

Note  823. — "Where  the  stipulation  in  the  poUoy  was,  that  no  abandonment  should  be  made  on 
account  of  hostile  capture  or  detention,  until  after  proof  of  such  detention  haying  continued  three 
months;  the  capture  and  detention  took  place  in  June,  information  of  the  fact  was  received  in 
Boston  in  September,  and  notice  of  an  intention  to  abandon  was  then  given ;  but  at  that  time, 
as  the  assured  could  not  give  proof  that  the  vessel  had  been  detained  ninety  days;  held,  that, 
by  the  terms  of  the  policy,  he  had  no  right  to  abandon,  and  his  notice  could  only  operate  pros- 
pectively. Levering  v.  Mercantile  Mar.  Ins.  Co.,  12  Pick.  348.  But  as  proof  was  received  here 
and  offered  to  the  underwriters  in  December,  that  the  ship  had  been  detained,  actually  or  con- 
structively, for  more  than  ninety  days,  at  that  time,  the  abandonment  took  effect,  and  vested  in 
the  assured  the  right  to  recover  for  a  total  loss  by  a  capture  and  detention.  Id.  The  right  of 
abandonment,  which  would  have  existed  at  the  moment  of  receiving  information  of  the  capture, 
but  for  the  clause  in  the  policy,  was  only  postponed ;  but  when  this  detention  had  continued 
durmg  the  stipulated  period,  the  right  became  perfect,  and  was  exercised,  and  then  the  assured 
became  entitled  to  recover  in  the  same  way,  and  upon  the  same  grounds,  as  he  would  have  been 
upon  an  immediate  abandonment,  under  a  policy  in  common  form.  Per  Shaw,  C.  J.,  in  Id.  The 
result  shows  that  there  was  a  total  loss  on  the  1 1th  of  June,  and  the  abandonment  refers  to  that 
cause,  and  relates  to,  and  takes  effect  from  that  time.     Id. 

The  kind  or  degree  of  proof  requisite  to  be  furnished,  is  not  such  as  would  be  required  to  sus- 
tain an  action,  but  such  as  is  usually  produced  to  underwriters  as  preliminary  proof  of  loss;,  as 
the  protest  of  the  matter,  a  letter  from  an  officer  or  agent  having  chai-ge  of  the  vessel,  or  any 
such  evidence  as  will  satisfy  the  clause  in  the  policy,  requiring  notice  and  proof  of  loss  sixty 
days  before  the  commencement  of  an  action.  Id.  The  first  notice  not  having  been  counter- 
manded, the  assured  continuing  t9  act  upon  it  with  the  knowledge  of  the  underwriters,  until  the 
time  arrived  when,  by  proof  of  the  continuance  of  the  detention,  the  assured  could  notify  his  in- 
tention with  effect,  this  was  in  effect  a  renewal,  revival  and  continuance  of  such  notice,  and  suf- 
ficient to  give  effect  to  the  abandonment,  in  the  same  manner  as  if  a  new  notice  had' been  given, 
after  intelligence  and  proof  of  detention  ninety  days.  Id;  Columbian  Ins.  Co.  v.  Catlett,  12 
Wheat.  391. 

*  *  On  the  subject  of  abandonment  generally,  see  3  Selwyn's  K  P.  2166,  2182;  3  Kent's  0. 
318;  2  Gr.  Ev.  §  392,  n.  3;  2  Am.  Lead.  Oas.  353,  396.  *  * 

(5)  Marshall  v.  Parker,  2  Campb.  69.    And  see  Wright  v.  Barnard,  2  Bsp.  C.  100 ;  and  Vol.  II, 
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Proof  of  a  capture  by  collusion  witli  the  captain,  will  support  an 
averment  of  a  loss'  by  capture,  as  well  as  of  barratry.(l)  The  plain- 
tiff may  prove  and  recover  for  a  loss  occasioned  by  the  wrongful  de- 
tention of  a  vessel  by  a  British  ship  of  war.(2)  And  where  a  vessel 
is  alleged  to  have,  been  seized  and  confiscated  by  a  foreign  government, 
it  is  sufficient  to  prove,  that  the  goods  were  forcibly  taken  possession 
of  by  the  officers  of  government,  without  proving  a  sentence  of  con- 
demnation.(3)  But  an  averment  of  loss  from  seizure,  in  a  hostile 
manner,  by  enemies  unknown,  is  not  proved  by  evidence,  that  the  goods 


A  copy  of  the  j\idgment  is  not  made  evidence  by  being  handed  over  to  the  underwriters. 
Plindt  V.  Atkins,  .3  Campb.  216. 

Note  824. — A  decree  of  a  court  of  admiralty  in  the  island  of  Hayti,  not  founded  upon  a  Hbel 
made  without  a  hearing,  and  unaccompanied  with  the  usual  formalities,  condemning  a  vessel  and 
cargo,  for  an  alleged  breach  of  bloeltade,  was  held  not  to  be  conclusive  evidence  of  that  fact. 
Sawyer  v.  The  Maine  F.  &  Ins.  Co.,  12  Mass.  B.  291.  But  a  regular  condemnation  on  the 
ground  of  a  breach  of  blockade  is  prima  facte  evidence  of  the  fact  of  a  blockade,  in  an  action 
where  the  policy  excepts  the  risk  of  blockaded  ports.  RadcUffe  v.  The  United  Ins.  Co.,  9  John. 
E.  277.  A  sentence  of  a  court  of  admiralty  is  sufBcient  evidence  of  a  condemnation,  without 
showing  the  previous  proceedings.  Gardere  v.  The  Columbian  Ins.  Co.,  7  John.  E.  514;  Bourke 
V.  Gran  bury,  1  Virg.  E.  16;  7  Wheat.  581. 

To  enable  the  as.sured  to'  recover  for  a  loss  on  the  groimd  of  a  capture,  a  sentence  of  condem- 
nation is  not  necessary ;  because  the  voyage  is  put  an  end  to  by  the  capture,  the  assured  having 
'a  right,  on  notice  of  it,  to  abandon  to  the  underwriters.     Euan  v.  Gardner,  1  Wash.  C.  C.  E.  145. 

The  sentence  of  a  condemnation  of  a  foreign  prize  court  is  evidence  of  the  facts  which  it  pur- 
ports to  decide,  in  an  action  on  a  policy  of  insurance  in  the  thing  condemned,  and  was  conclusive 
evidence  thereof  in  Maryland,  until  the  act  of  1813,  chapter  164,  reduced  it  to  the  character  of 
prima  facie  proof;  but  the  proof  upon  which  such  seutence  may  have  been  predicated,  is  not,  per 
se,  admissible  in  such  collateral  action.  The  Maryland  Insurance  Co.,  &c.,  v.  Bathurst,  5  Gill  & 
John.  159. 

The  record  of  proceedings  of  a  foreign  court  of  admiralty,  containing  copies  of  various  docu- 
ments, and  reciting  the  proof  of  the  originals  thereof  being  found  on  board  of  a  vessel,  con- 
demned by  such  court,  at  the  time  of  her  capture,  is  not  evidence  that  such  documents  were  so 
found,  in  an  action  on  the  policy  to  recover  the  value  of  the  condemned  vessel     Id. 

Where  the  sentence  of  a  court  of  admiralty  condemning  a  vessel,  recited  that  at  the  date  of  the 
decree,  the  port  which  said  vessel  had  attempted  to  enter  was  blockaded,  evidence  that  at  the  time 
of  her  capture,  such  port  was  not  in  fact  blockaded,  is  immatenal  and  irrelevant,  in  an  action 
upon  a  policy  to  recover  for  a  total  loss  arising  from  the  condemnation.     Id. 

The  party  who  offers  the  decree  of  such  court,  as  proof  of  the  loss  of  his  vessel  condemned 
thereby,  may,  since  the  act  of  1813,  contradict  by  proof,  the  facts  and  circumstances  upon  which 
such  decree  professes  to  be  founded,  where  such  facts  are  in  issue  between  the  parties  in  the 
cause  in  which  the  contradictory  proof  is  offered.     Id. 

WTiere  notice  was  given  to  the  underwriters  of  a  claim  for  the  condemnation  of  the  insured 
vessel,  and  they  at  first  demanded  the  captain's  protest,  and  after  some  correspondence,  "the 
underwriters  notified  the  insured  that  they  did  not  consider  themselves  answerable  for  the 
claim  :  "  this  was  held  to  be  a  waiver  of  objection  to  the  proofs  offered.    Id. 

*  *  See  further  as  to  the  effect  of  sentences  in  foreign  admiralty  courts,  Vol.  II  of  the  text; 
1  Gr.  Kv.  §§  540,  643;  2  Taylor  on  Ev.  pp.  1008,  1107  ;  and  Id.  pp.  1138,  1139.  And  see  post, 
note  843.  *  * 

(1)  Archengelo  v.  Thompson,  2  Campb.  621. 

(2)  By  Lord  EUenborough,  Hagedom  v.-  Whitmore,  1  Stark.  N.  P.  C.  169.  And  see  Green 
V.  Jones,  2  Lord  Raym.  840 ;  Eobertsou  v.  Ewer,  1  T.  R.  61. 

(3)  Carruthers  v.  Gray,  3  Campb.  143. 
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were  seized  by  the  government  of  a  foreign  country,  as  goods  about  to  be 
illegally  expoi'ted.{l)  And  where  a  ship  is  detained  in  a  foreign  port  by 
the  captain,  in  consequence  of  the  goods  being  attached  by  process  of  a 
foreign  government  which  merely  aflfects  the  goods,  not  the  ship,  the 
expenses  of  the  delay  cannot  be  proved  as  chargeable  to  the  underwriters 
of  the  ship,  under  the  clause  of  the  policy  respecting  capture  and  deten- 
tion.(2) 

Lobs  by  barratry. 

It  is  sufficient  prima  facie  evidence  of  a  loss  by  barratry,  to  prove 
that  the  person  who  acted  as  master  of  the  ship,  carried  her  out  of  her 
couTse  for  his  own  purposes,  by  which  means  the  loss  occurred  ;  and  it  is 
for  the  underwriter  to  prove,  in  his  own  discharge,  that  the  person  so  act- 
ing as  master,  was  the  owner.(3)  But  it  will  not  be  sufficient  to  show  that 
the  vessel  was  lost,  in  consequence  of  the  captaiu  having  occasioned  it  to 
deviate  from  his  course,  or  from  his  improper  treatment  of  it,  if  he  is  not 
JDroved  to  have  acted  against  his  better  judgment,  or  from  a  fraudulent 
motive;  for  the  act  of  a  captain  is  not  barratry,  merely  because  it  is 
against  the  interest  of  his  owners,  unless  it  be  done  with  a  criminal  intent, 
of  which  strict  proof  is  required. (4)  Barratry  may  be  committed  by  the 
general  owner,  where  the  vessel  is  let  to  a  freighter.(5) 


(1)  Matthie  v.  Potta,  3  Bos.  &  Pul.  23. 

(2)  Bradford  v.  Levy,  1  B.  &  Mo.  331. 

(3)  Ross  V.  Hunter,  4.T.  R.  33. 

(4)  Phyn  v.  Royal  Ex.  Ass.  Co.,  1  T.  B.  305 ;  Todd  v.  Ritchie,  1  Stark.  N.  P.  0.  240 ;  Bot- 
tomley  v.  Bovil,  5  Barn.  &  Cressw.  212.  As  to  what  is  reasonable  evidence  of  barratry,  see 
Hack  V.  Thornton,  1  Holt's  C.  30 ;  Bradford  v.  Levy,  1  By.  &  Mo.  331 ;  Everth  v.  Hannam,  6 
Taunt.  375. 

(5)  Vallejo  V.  Wheeler,  Oowp.  143  ;  Scares  v.  Thornton,  1  B.  Moore,  313. 

Note  825. — Barratry  by  the  master  of  a  vessel  is  defined  to  be  any  act  of  the  master  to  the 
injury  of  his  owners  or  freighters,  without  their  assent,  which  is  criminal  in  itself,  or  which  is 
illegal  or  fraudulent  as  to  the  owners  or  freighters  ;  or  any  willful  neglect  of  his  duty  to  them  as 
an  honest  and  faithful  agent.  Per  Walworth,  Gh.,  in  American  Ins.  Co.  v.  Dunham,  15  Wend.  9. 
Where,  by  a  pohcy,  the  barratry  of  the  master  and  mariners  is  insured  against,  and  the  vessel  is 
lost  by  the  barratrous  act  of  the  master  in  attempting  an  illicit  trade  by  smuggling  a  few  articles 
in  his  possession,  the  underwriters  were  held  liable,  notwithstanding  the  policy  contained  a  war- 
ranty against  iUicil  or  prohibited  trade.  Id.  Such  warranty  is  not  broken,  unless  the  illicii 
irade  is  carried  on  by  the  assured  himself,  or  with  his  knowledge  or  assent ;  he  is  not  affected  by 
the  acts  of  the  master  or  mariners.  Id. ;  Suokley  v.  Delafleld,  2  Caines'  Cas.  222.  The  clause 
inserted  in  the  New  York  pohcies  does  not  appear  in  the  English  policies ;  "  but  the  decision  of 
the  court  in  Haverlook  v.  Hanoill  (3  T.  R,  211)  appears  to  bo  the  same  in  principle  as  that  of  the 
Supreme  Court"  and  Court  of  Errors,  in  American  Ins.  Co.  v.  Dunham,  supra,  per  Walworth,  Ch., 
who  also  cited  WUoooks  v.  The  Union  Ins.  Co.,  2  Bin.  5'74;  Brown  v.  Same,  5  Day's  R.  1. 

Upon  a  policy  of  insurance  upon  goods  against  loss  by  thieves,  the  underwriter  is  liable  for 
a  loss  by  thieves  who  are  in  no  way  connected  with  the  ship,  whether  the  robbery  is  perpetrated 
by  a  simple  larceny  or  by  open  violence,  although  the  master  or  ship  owners  may  be  also  liable 
as  common  carriers  for  the  loss.     The  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige's  R.  285. 

*  *  In  Bryan  v.  The  Am.  Ins.  Co.,  in  the  New  York  Superior  Court,  it  was  held,  that  the 
words  "thieves,  &o.,  barratry  of  the  master  and  mariners,"  in  a  policy,  applied  not  only  to  aaaail- 
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Loss  by  stranding. 

With  respect  to  the  construction  of  the  Tisual  clause  of  warranty,  in- 
serted in  policies  of  insurance,  against  average  "  unless  general,  or  the 
ship  be  stranded,"  it  has  been  held,  that  the  stranding  is  a  condition  pre- 
cedent, and  where  it  is  fulfilled,  the  plaintiff  may  give  evidence  of,  and  recover 
for-average  losses,  though  the  injury  to  the  cargo  does  not  result  from  the 
stranding.(l)  It  is  not  merely  a  touching  of  the  ground,  which  constitutes 
a  stranding ;  the  vessel  must  have  been  in  a  quiescent  state.(2)  And  the 
taking  of  the  ground  must  have  occurred  in  consequence  of  some  unfore- 
seen accident,  and  not  in  the  ordinary  course  of  the  navigation. (S)  Wheie 
a  ship  was  fixed  on  a  rock  for  the  space  of  fifteen  or  twenty  minutes,  th? 


ing  and  other  thieves  from  without,  but  to  thefts  from  within,  by  the  passengers,  mariners  and 
others.  The  judgment  of  the  Superior  was  afBrmed  by  the  Supreme  Court.  S.  C,  1  Hill,  25 ; 
and  by  the  Court  of  Errors,  S.  C,  26  'Wend.  5.63.  *  *i 

"Where  the  master  or  ship  owners  are  liable  to  the  assured,  for  a  loss  by  theft,  for  which  the 
underwriters  are  also  liable,  if  there  is  an  abandonment  for  a  total  loss,  and  the  insurer  pays  the 
amount  of  that  loss,  he  is  entitled  in  equity  to  be  subrogated  to  the.  right  of  the  assured,  as 
against  the  master  or  ship  owner.  /*And  if  the  assured  cancels  the  bill  of  lading,  or  discharges 
the  claim  against  the  master  or  ship  owners  for  the  loss,  after  he  has.  obtained  judgment  against 
the  underwriter,  the  Court  of  Chancery  will  relieve  the' latter  against  tlie  judgment,  pro  tanio.   Id, 

*  *  For  a  further  discussion  as  to  the  unskillfu],  negligent  and  barratrous  acts  of  masters  and 
mariners,  see  3  Kent's  C.  299,  301  (6th  ed.)  and  notes ;  3  Stephens'  N. P.  2158,  2161 ;  2  6r.  Ev.^ 
§  390,  n.  1 ;  Camman  v.  Essex  Marine  Ins.  Co.,  3  Mason,  26 ;  Perrin  v.  Protection  Ins.  Co.,  11 
Ohio,  14'7;  Williams  v.  Suffolk  Ins.  Co.,  3  Sumner,  276;  Peters  v.  Warren  Ins.  Co.,  Id.  339. 
S.  C,  1  Story  R.  463 ;  Hazard  v.  N.  E.  Marine  Ins.  Co.,  1  Sumner,  218  ;  Perrin  v.  The  Protec- 
tion Ins.  Co.,  11  Ohio,  147;  Walker  v.  Maitland,  5  Barnw.  &  Aid.  171;  Bishop  v..  Peniland,  7 
Barnw.  &  Cress.  219;  Eedman  v.  Wilson,  14  Meeson  &  Welsh.  476;  Copeland  v.  N".  E.  Marine 
Ins.  Co.,  2  Mete.  432;  Dixon  v.  Sadler,  5  Mees.  &  Welsh.  405;  Abbot  on  Shipping  (5th  Am. 
ed.)  243.  *  * 

(1)  Burnett  v.  Kensington,  7  T.  R.  210  ;  Harman  v.  Taux,  3-  Campb.  429. 

(2)  By  Ld.  Ellenborough,  3  Campb.  431 ;  M'Dougal  v.  Royal  Ex.  Asa.  Co.,  1  Stark.  1^.  P.  C 
131 ;  4  Maule  &  Selw.  503  ;  Hoffman  v.  Marshall,  2  Bing.  N.  0.  383. 

(3)  See  Bishop  v.  Pentland,  7  Barn.  &  Cressw.  224 ;  Hearne  v.  Edmonds,  1  Bro.  &  Bing.  3,88; 
Rayner  v.  Godmoud,  5  Barn.  &  Aid.  228  ;  Carruthers  v.  Sydebotham,  4  Maule  &  Selw.  77. 

Note  826. — Upon  the  ebbing  of  the  tide,  a  vessel  took  the  ground  in  a  tide  harbor,  in  the 
place  where  it  was  intended  she  should ;  but  in  so  doing,  struck  against  some  hard  substance,,  by 
which  two  holes  were  made  in  her  bottom,  and  the  cargo  damaged ;  held,  not  a  strandino-  for 
which  the  underwriters  were  liable  upon  a.n  insurance  on  com,  warranted  free  from  average 
unless  general,  or  the  ship  be  stranded.  Kingsford  v.  Marshall,  8  Bing.  458.  Such  cases  are 
decided  upon  the  principle  stated  in  the  text;  the  taking  of  the  ground  was  not  in  the  ordinary 
course  of  navigation  in  which  tlie  ship  is  engaged  either  wholly  or  in  part,  but  from  some  acci- 
dental or  extraneous  cause.  'The  mere  taking  of  the  ground,  therefore,  in  a  tide  harbor,  in  the 
place  intended  by  the  master  and  crew,  or  the  proper  ofacers  of  the  harbor,  cannot  be  held  to 
constitute  a  stranding.  Per  Tindal,  Ch.  J.,  in  Id.  Upon  the  same  principle  was  the  case  of 
Wells  V.  Hopwood  (3  Barn.  &  Adol.  20.),  decided.  The  facts  were  similar  taBisho.pand  Pentfield, 
and  the  decision  upholds  that  case,  although  Parke,  J.,  dissented. 

*  *  And  see  Lake  v.  Columbian  Ins.  Co.  13  Ohio  R.  48 ;  3  Kent's  0.  (6th  ed.)  323,  and 
note.  *  *    See  also  5  Padge,  285. 

(A  voluntary  stranding  of  the  vessel,  done  in  good  faith,  for  the  purpose  of  saving  the  vessel 
or  cargo  from  loss,  comes  within  the  usual  clause.  Bowringv.  Blmslie,  7  T.  E.  216  n. ;  Sturgess 
V.  Gary,  2  Curtia  0.  C.  59.) 
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evidence  of  stranding  was  considered  sufficient,  (1)  and  the  degree  of  dam- 
age sustained  is  immaterial. (2) 

Amount  of  loss. 

The  plaintiff,  though  he  declares  as  for  a  total  loss,  and  proves  only  a 
partial  loss,  may  recover  to  the  extent  of  his  proo£(3)  If  it  appears  that 
part  of  the  goods  insured,  and  which  are  alleged  to  have  been  lost,  have 
in  fact  been  saved,  it  seems  that  the  plaintiff  may  give  in  evidence  the 
expense  of  salvage,  without  having  mentioned  it  in  his  declaration.(4) 
Salvage  on  the  re-capture  of  a  ship  must  be  proved  by  producing  the  pro- 
ceedings of  the  Admiralty  Court,  which  ascertain  its  aniount.(5)  If  there 
is  no  evidence  by  which  the  jury  can  estimate  the  extent  of  the  loss,  the 
plaintiff  will  be  entitled  to  nominal  damages.(6) 


(1)  Baker  v.  Towrp,  1  Stark.  N.  P.  C.  436.  And  see  Barrow  v.  Bell,  4  Barn.  &  Cress.  136 ; 
Baring  v.  Hinckle,  Marsh.  240.  A  stranding  may  take  place  on  piles.  Dobson  v.  Bolton, 
Park.  117. 

(2)  Harman  v.  Taux,  3  Oampb.  43 1 . 

(3)  Gardiner  v.  Crossdale,  2  Burr.  904;  Rucker  v.  Palsgrave,  1  Campb.  551 ;  1  Taunt.  419. 
Note  82'!. — Winn  v.  Columbian  Ins.  Co.,  12  Pick.  287;  Lawrence  v.  Van  Horn,  1  Gaines'  R. 

2'76.  When  the  plaintiff  may  recover  the  whole  amount  insured,  altliough  having  an  interest 
only  in  part,  see  Davis  v.  Boardman,  12  Mass.  R.  80.  Where  a  partial  loss  is  incurred  during 
the  continuance  of  the  risk,  and  afterwards  a  total  loss,  the  insured  is  entitled  to  compensation 
from  the  insurers  for  the  partial  loss,  in  addition  to  the  total  loss.  Barker  v.  Phoenix  Ins.  Co.,  8 
John.  R.  301 ;  "Wood  v.  The  Lincoln  and  Ken.  Ins.  Co.,  6  Mass.  R.  479.  As  where  a  vessel 
during  her  voyage  puts  into  a  port  of  necessity,  and  is  repaired,  and  afterwards  proceeds  on  her 
voyage  and  is  totally  lost,  the  insured  is  entitled  to  recover  the  partial  loss  arising  from  the  re- 
pairs, and  general  average  consequent  thereon,  in  addition  to  the  total  loss.  Saltus  v.  The  Com- 
mercial Ins.  Co.,  10  John.  B.  487.  So,  the  insured  may  recover  above  the  sum  insured,  for  the 
expenses  of  labor  and  travel  and  for  the  expense  and  recovery  of  the  property  insured.  Watson 
V.  The  Marine  Insurance  Company,  7  John.  R.  412 ;  M'Bride  v.  Same,  Id.  431. 

The  plaintiff  may  declare  .in  one  count  for  a  general  average  loss,  and  for  a  total  loss  afterwards 
by  the  perils  of  the  seas,  and  recover  damages  according  to  the  proof  Bryant  v.  Commonwealth 
Ins.  Co.,  6  Pick.  131. 

Where  the  demand  is  for  a  total  loss,  and  a  total  loss  is  proved,  a  verdict  may  be  found  for  a 
partial  loss.  Mitchell  v.  Bdie,  1  T.  R.  616  ;  Watsou  v.  Insurance  Company  of  North  America,  1 
Bin.  47.  Thus,  where  the  plaintiff  alleged  a  total  loss,  and  on  the  trial  he  proved  a  capture  and 
condemnation ;  but,  as  he  had  not  abandoned,  held,  that  nevertheless  the  jury  might  estimate  the 
value  of  the  spes  recwperandi,  and,  after  deducting  it  from  the  sum  insured,  find  the  remainder  as 
a  partial  loss.    Id. 

(4)  Cary  v.  King,  Rep.  temp.  Eardwioke,  304. 

As  to  the  rule  that  the  declaration  need  not  state  a  particular  damage,  and  for  the  exception 
of  the  rule,  see  Com.  Dig.  pi.  c.  84;  2  John.  R.  149;   16  Id.  J  22. 

(5)  Thelluson  v.  Shedden,  2  N.  R.  229. 

(6)  Tanner  v.  Bennett,  1  Ry.  &  Mo.  182 ;  Peize  v.  Thompson,  1  Taunt.  121.  As  to  the  man- 
ner of  estimating  a  loss  on  ship,  see  1  Ry.  Sc  Mo.  378  ;  2  T.  R.  407  ;  5  Maule  &  Selw.  13.  On 
goods,  4  Taunt.  511 ;  2  Bast,  581 ;  3  Bos.  &  Pul.  308  ;  12  East,  639  ;  1  Esp.  C.  77.  On  freight, 
1  Bing.  62.     And  see  Stevens  on  Averages. 

Note  828. — Where  there  is  an  actual  total  loss  of  any  article,  distinctly  valued  in  the  policy, 
that  valuation  must  govern  in  all  cases ;  it  is  in  the  nature  of  liquidated  damages,  and  saves  the 
necessity  of  proving  them.  Per  Thompson,  J.,  in  Hai-ris  v.  Eagle  Fire  Company,  5  John.  R.  368. 
Thus,  among  the  articles  insured  were  380  kegs  manufactured  tobacco,  stated  on  the  back  of  the 


CH.  II.]  Policies  of  Marine  Insurance.  255 

Valued  policies. 

In  open  policies,  tte  assured  must  prove  the  extent  of  his  loss ;  but  in 
valued  policies,  if  the  loss  be  a  total  one,  he  need  only  prove,  that  his  in- 
terest is  not  merely  colorable.(l)     But  where  the  property  is  greatly  over 


policy  "  as  worth  $9,000  ;"  151  kegs  were  lost,  which  were  stated  to,  ie  of  the  same  kind  and 
qvMiiy  as  the  whole  380  kegs;  held,  that  the  assured  were  entitled  to  recover, according  to  the 
valuation  on  the  policy ;  the  same  rule  prevails  in  case  of  a  partial  loss  m  where  there  has  been 
a  total  loss.    Id. ;  8  John.  R.  229. 

In  an  action  upon  an  open  policy,  the  court  admitted  the  invoice  of  the  cargo  as  prima  facie 
evidence  of  its  value ;  in  commercial  cases,  it  is  uniformly  admitted,  if  it  carries  with  it  the  proof 
of  its  fairness.  Graham  v.  The  Penn.  Ins.  Co.,  2  Wash.  C.  C.  R.  113.  And  where  it  could  not 
be  made  out  when  the  cargo  was  completed,  by  reason  of  a  capture  of  the  vessel  whilst  it  was 
loading,  and  it  came  to  the  agent  of  the  plaintiff  in  a  letter,  it  was  admitted.    Id. 

In  adjusting  general  average  or  contributions,  no  distinction  is  to  be  regarded  between  a 
valued  and  an  open  policy.  Clark  v.  United  Fire  and  Mutual  Insurance  Company,  7  Mass.  R. 
365 ;  Bedford  Com.  Ins.  Co.  v.  Parker,  2  Pick.  1. 

The  general  principle  is,  that  a  loss  under  a  policy  against  fire,  is  to  be  paid  without  contribu- 
tion. The  practice  is  supposed  to  be  in  conformity  with  this  principle.  But  in  a  case  in  which 
defendants  insured  the  plaintiffs'  stock  in  trade  to  a  certain  amount,  and  for  a  time  mentioned ;  a 
fire  happening,  the  assured,  with  the  knowledge  and  consent  of  the  underwriters,  spread  blankets 
upon  the  buUding  with  a  view  to  save  it :  and  on  the  question  who  should  sustain  the  loss  of  the 
damage  to  the  blankets;  held,  that  "the  plaintiffs  can  claim  only  on  the  ground  of  a  sacrifice  of 
the  property  endangered  by  the  fire,  and  for  a  proportion  of  which  sacrifice  they  are  equiiably,  if 
not  legally,  entitled  to  recover.''  And  that,  in  such  a  case,  the  loss  was  matter  of  contribution, 
limited,  however,  to  the  building  and  the  property  therein  immediately  saved.  "Welles  v.  Boston 
Ins.  Co.,  6  Pick.  182.  The  plaintiffs  refused  to  accept  less  than  the  whole  loss,  because  the 
■  blankets  were  part  of  their  stock  in  trade  ;  but  tlie  court  considered  that  there  was  no  foundation 
for  this  pretension.     • 

The  principle  of  contribution  is,  that  everything  saved  by  common  expense  and  labor  shall  pay 
that  expense  in  proportion  to  its  value.  But  the  owners  of  a  cargo  of  a  ship  supposed  to  be 
wrecked  have  a  right  to  save  as  much  of  it  as  they  can,  without  being  held  to  pay,  on  account  of 
what  is  saved,  any  part  of  the  expense  which  subsequently  occurs.  Bedford  Com.  Ins,  Co.  v. 
Parker,  2  Pick.  1. 

(1)  Lewes  V.  Rucker,  2  Burr.  1111.  And  see  Forbes  v.  Aspinall,  13  East,  326;  Usher  v. 
Noble,  12  East,  646 ;  Feize  v.  Acquillar,  3  Taunt.  501 ;  Marshall  v.  Parker,  2  Campb.  69 ;  Shaw 
T.  Felton,  2  East,  109. 

Note  829.— Harris  v.  Eagle  Fire  Ins.  Co.,  5  John.  R.  368.  "  1.  The  value  of  a  vessel  and 
goods,  as  an  insurable  interest,  is  to  be  taken  at  the  port  of  lading,  or  where  the  risk  commences. 
2.  This  value  may  be  proved  by  a  stipulation  between  the  parties,  as  in  a  valued  policy;  and 
then,  in  the  event  of  a  total  loss,  the  value  is  understood  to  be  settled  without  further  proof.  But 
valued  policies  have  this  operation  only  in  the  event  of  a  total,  and  not  in  the  adjustment  of  a 
partial  loss,  whether  general  or  particular."  Per  SewaU,  J.,  in  Clark  v.  United  Marine  and  Fire 
Insurance  Company,  1  Mass.  R.  365. 

Upon  a  question  of  a  constructive  total  loss,  it  has  been  held,  that  the  valuation  in  the  policy 
was  prima  facie,  and,  in  the  absence  of  other  evidence,  was  to  be  taken  as  the  true  value.  Winn 
V.  Columbian  Insurance  Company,  12  Pick.  279;  The  Petapsco  Insurance  Company,  5  Pet.  604. 
*  *  And  see  Portsmouth  Insurance  Company  v.  Brazee,  16  Ohio  R.  81.  *  * 

A  policy  against  fire,  where  the  contract  states  the  company  have  insured  eight  thousand  five 
hundred  dollars  on  one  brick  house  and  two  wooden  ones,  is  not  a  valued  policy.  Wallace  v. 
Insurance  Company,  4  MiU.  Lou.  R.  289.  The  loss  by  fire  is  scarcely  ever  a  total  loss,  and  the 
valuation  of  the  policy  is  rather  the  fixing  of  a  maximum,  beyond  which  the  underwriters  are  not 
to  be  liable,  than  the  conclusive  ascertainment  of  the  value.  In  France,  valued  policies  are 
rejeoted,*)n  reasons  of  public  policy.    Id. 
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valued,  the  insurance  will  be  wliolly  void.(l)    And  if  the  loss  be  partial, 


A  trustee,  consignee  or  factor,  bas  an  insurable  interest  in  goodsj  as  owner,  to  their  full  valuej 
although  he  may  not  have  a  beneficial  interest  in  them  to  any  extent,  and  an  insurance  may  be 
effected  by  him  on  the  ground  of  his  own  interest ;  and,  in  such  case,  the  insured  will  recover 
^  amount  of  the  entir^;  loss  sustained  on  the^  goods,  without  regard  to  his  particular  lien.  De 
I'pr^?):  V,  The  Pulton  Eire  Insurance  Company,  1  HaU,  84.  And  where,  the  contract  did  not,  in 
terms,  restrict  the  insurance  to  thp  assured  specially  named  in  the  policy,  but  only  that  goods 
held  in  trust  or  on  commission  should  be  declared  and  insured  as  such,  a  simple  declaration  and 
ingnranoe  of  merchandise,  "  as  well  the  property  of  the  assured,  as  held  by  them  in  trust  or  on 
commission,''  were  held  to  b^  sufScient  to  satisfy  the  condition ;  and  the  assured  was  entitled  in 
case  of  loss  to  the  same  measure  of  satisfaction  as  if  they  wore  his  own  absolute  property.    Id. 

In  an  open  policy,  the  ruje  is,  to  take  the  invoice  price  of  goods  in  cases  where  the  insured  is 
entitled  to  recover  upon  atotal  loss.  Mumford  v.  Broome,  1  John.  Gas.  120  ;  Le  Roy  v.  tJnited 
Insurance  Company,  7  John.  B.  343.  The  invoice,  price  is  here  understood  as  the  prime  cost, 
and  it  is  the  plainest  and  simplest  rule  by  wliich  to  test  the  value  of  the  subject.  Thus,  the 
value  of  the  goods  at  the  outset,  together  with  the  customary  charges,  constitute  the  sum  for  the 
insurer  to  pay.     Id. 

*  *  See  3  Kent's  C.  (6th  ed.)  335,  336,  and  notes.  The  insurer  is  not  bound  to-  pay  interest 
unless  there  is  an  agreement  to  pay  it,  or  he  is  in  default.  Oriental  Bank  v.  The  Tremont  Ins. 
Co.,  4  Mete.  R.  1.  *  * 

(1)  Haigh  V.  De  la  Cour,  3  Camp.  319 ;  Miner  v.  Tagert,  3  Bin.  204. 

JJoajE  830. — If  the  over  valuation-be  honafide  and  innocent,  the  policy  is  good;  if  fraudulent, 
it  is  void.  Per  Story,  J.,  in  Alsop  v.  The  Commercial  Ins.  Co.,  1  Sum.  R.  451.  If  both  parties 
intended  a  policy  on  interest,  and  the  plaintiff  had  a  substantial  interest  on  board,  and  the  other 
valuation  was  honafide  made,  and  not  with  any  intention  to  mislead  or  defraud  the  defendants, 
t^qn  the  policy  is  good,  and  the  plaintiff  is  entitled  to  recover.  Id.  The  insurance  was  on  profits, 
free  of  average,  and  salvages,  and  the  policy  to  be  the  only  proof  of  interest  required.  The  poUcy 
was  for  $10,000,  and  the  profits  valued  at  $20,000  ;  and  the  plaintiff  recovered  the  amount  men- 
tioned in  the  policy ;  it  appearing  that  there  were  shipped  on  board  property  to  the  amount  of 
$19,000,  and  the  voyage  having  been  commenced,  the  vessel  was  lost  in  the  course  of  the  voyage. 
Id.  A  policy  on  profits  is  not  an  insurance  upon  results,  but  upon  expectations.  The  Petapsco 
Ins.  Co.  V.  Coulter,  3  Peters,  222.  And  wherethe  freight  was  valued  at  three  times  its  real  value, 
the  court  refused  to  open  the  pohcy.  Coolidge  v.  The  Gloucester  Ins.  Co.,  15  Mass.  E.  341.  In 
this  case  it  was  wholly  uncertain  to  what  sum  the  freight  to  be  obtained  nt  A.  would  amount. 
All  was  fair.  There  was.  no  evidence  that  the  assured  did  not  take  all  the  goods  they  could  get 
upon  freight,  or  that  they  left  any.  If  they  had  obtained  no  freight,  there  would  have  been 
nothing  at  risk,  and  the  policy  would  not  have  attached.  But  if  the  parties  do  not  agree  to  pay 
in  case  of  loss,  whetlier  there  were  interest  or  no  interest  at  risk,  it  would  be  a  violation  of  the 
contract  on  the  part  of  the  assured,  to  put  on  board  only  what  in  comparison  with  the  valuationi 
might  be  considered  as  nomina.1.  In  the  language  of  Teates,  J.,  in  Miner  v.  Tagert  (3  Binn.  205.), 
"  the  amount  will  not  be  inquired  into  unless  the  valuation  is  grossly  enormous."  In  Wolcott  v. 
'Bagle  Insurance  Company  (4  Pick.  R.  429),  which  was  a  valued  policy  upon  the  brig  Henry  and 
cargo,  or  Ireiglit,  and  a  total  loss  happened  within  the  year  for  which  the  insurance  was  efl'ected, 
and  it  was  objected  that  there  was  no  cargo  nor  freight  at  the  risk  of  the  underwriters,  but  if 
there  was  anything  on  board  which  might  bo  considered  as  cargo,  and  if  there  was  any 
freight  at  risk,  the  policy  must  be  opened  to  ascertain  the  extent  of  the  interest  of  the  assured 
in  those  subjects  respectively.  There  were  ten  doubloons  on  board  which  was  held  to  bo  all  that 
could  be  considered  cargo;  the  other  property  on  board  consisted  partly  of  mules,  and  of  hay, 
corn,  &ic.,  whicli  were  put  on  board  for  their  subsistence  on  the  voyage.  The  mules  on  deck 
were  not  within  the  policy,  and  are  the  subject  of  particular  insurance,  and  are  not  included 
under  tho  word  cargo  or  goods.  The  plaintiff's  interest,  therefore,  in  the  cargo  covered  by  the 
policy,  included  but  the  ten  doubloons  and  the  freight  of  them ;  but  as  the  plaintiffs  intended  to 
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there  is  no  difference  in  the  proof  between  a  valued,  and  an  open  policy.(l) 


apply  their  whole  valuation  to  the  mules,  doubloons,  &c.,  which  were  on  board,  the  former  not 
being  covered  by  the  policy  as  cargo ;  held,  that  the  plaintiffs  could  recover  only  the  part  of  it 
consisting  of  the  doubloons  and  the  freight  of  them.    Id. 

(1)  2  Saund.  201,  n. ;  Forbes  v.  Aspinall,  13  Bast,  323  ;  2  Burr.  IITI.  See  Shaw  v.  Folton, 
2  East,  109 ;  Marshal  v.  Parker,  3  Camp.  N.  P.  C  69. 

Note  831. — Where  the  defendants  underwrote  upon  the  ship,  and  also  on  the  freight  of  all 
goods  laden  or  to  be  laden  on  board,  2,000  -dollars  from  New  Orleans  to  Gibraltar,  and  back  to 
the  United  States,  with  liberty  to  go  to  Malaga  and  the  Cape  de  Verds,  she  arrived  at  Gibraltar, 
purchased  and  shipped  property,  the  freight  of  which  was  short  of  2,000  dollars,  for  the  United 
States,  and  then  sailed  for  the  Cape  to  procure  salt.;  had  it  been  obtained,  the  freight  on  the 
whole  cargo  would  have  equaled  the  stipulated  amount ;  the  brig  was  lost  on  her  passage,  and 
the  plaintifis  demanded  2,000  dollars  for  the  insurance  upon  freight;  held,  that  the  policy  was  an 
open  one  as  to  the  freight ;  and  the  insured  could  only  recover  the  freight  of  the  cargo  on  board ; 
co-extensive  with  this  was  his  loss,  and  of  consequence  his  right  to  indemnity.  Tlie  right  to 
freight  commenced  when  the  goods  were  put  on  boards  or,  at  farthest,  when  a  part  have  been 
received,  and  the  rest  are  ready  to  be  shipped ;  the  freight,  in  this  case,  denoting  the  compen- 
sation for  the  transportation  of  merchandise.  Riley  v.  Hartford  Ins.  Co.,  2  Conn.  R.  .368.  But 
it  is  different  where  the  freight  is  derived  from  the  hire  of  the  ship ;  it  then  denotes  the  com- 
pensation for  the  use  of  the  ship ;  and  this  happens  where  there  is  a,  charter  party  of  affreight, 
ment,  or  when  the  ship  is  let  to  freight  In  this  case,  when  the  vessel  is  hired,  so  soon  as  the 
■voyage  is  entered,  the  right  of  freight  commences.  Let  the  ports  of  her  destination  be  ever  so 
numerous,  if  there  is  an  entire  freight  for  the  performance  of  the  whole  voyage,  there  is  an  in- 
choate right  to  the  sum  agreed  ou  for  freight,  as  soon  as  the  ship  breaks  ground.  Prom  this 
moment,  the  hire  of  the  ship  is  at  risk,  and  constitutes  a  legal  subject  of  insurance.  Although 
the  charterer  omits  to  put  on  board  the  expected  merchandise,  and  the  ship  performs  her  voyage 
in  ballast,  the  right  to  freight  is  perfected.  The  voyage,  though  divisible,  is  not  in  charter  par_ 
ties  usually  divided.  There  is  one  voyage,  consisting  of  destinations  to  several  ports,  and  terml. 
nating  at  the  place  from  whence  the  ship  originally  set  sail.  For  tliis  voyage  there  is  one  freight 
due  on  its  ultimate  completion.  This  one  freight  is  at  risk  so  soon  as  the  voyage  has  commenced.; 
an  indemnity  may  be  given  against  all  the  losses  to  which  it  may  be  exposed.  Hosmer,  J.,  in 
Id. ;  Thompson  v.  Taylor,  6  T.  E.  478 ;  Livingston  v.  Columbian  Ins,  Co.,  3  John.  E.  49 ;  Horn- 
castle  V.  Stuart,  1  Bast,  400;  De  Longuemere  v.  Phoenix  Ins.  Co.,  10  John.  E.  127  ;  Same  v_ 
The  New  York  Fire  Ins.  Co.,  Id.  201 ;  Mackenzie  v.  Shedden,  2  Camp.  431.  Any  one  who  has 
an  interest  in  the  safe  transportation  of  the  property,  may  insure  it  in  the  name  of  freight.  Wol- 
cott  V.  Eagle  Ins.  Co.,  4  Pick.  429. 

Valued  policy  of  insurance  on  ship  and  goods,  at  and  from  the  coast  of  Africa  to  the  ship's 
port  of  discharge  in  the  United  Kingdom,  with  liberty  to  touch  at  all  ports  and  places  whatso. 
ever  and  wheresoever ;  to  trade  backwards  and  forwards  in  any  order,  and  to  call  or  to  proceed  to 
J; he  Azores,  Madeira^  &c.,  and  all  African  islands ;  beginning  the  adventure  on  the  goods  from  the 
loading  thereof  aboard  the  said  ship  twenty-four  hours  after  her  arrival  on  the  coast  of  Africa,  includ- 
ing the  risk  in  boats  in  loading  and  unloading,  with  liberty  to  load,  unload,  sell,  barter  or  exchange 
with  any  ship  or  factories  wheresoever  she  might  call.  1.  The  policy  does  not  protect  an  out- 
ward cargo,  shipped  before  the  vessel's  arrival  ou  the  coast  of  Africa.  2.  A  considerable  portion 
of  the  intended  homeward  cargo  not  being  shipped  at  the  time  of  a  total  loss,  and  the  part  shipped 
not  being  equal  to  the  value  put  on  the  goods  in  the  policy ;  held,  that  the  valuation  was  opened 
and  that,  although  the  part  shipped  of  the  homeward  cargo,  together  with  a  part  of  the  outward 
cargo  then  remaining  on  board,  made  up  the  amount  named  in  such  valuation,  the  assured  could 
recover  only  a  proportion  estimated  on  the  part  of  the  homeward  cargo  shipped  at  the  time  of 
the  loss.     Eichman  v.  Carstairs,  5  Barn.  &  AdoL  651. 

An  insurance  "  on  the  cargo  or  freight,  both  or  either  to  the  amount  insured,  valued  at  the 
sum  insured,"  is  an  insurance  of  freight  or  cargo,  if  in  the  event  the  assured  should  have  only 
one  of  those  descriptions  of  property  at  risk  in  the  voyage  insured ;  and  if  he  should  have  both» 
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A  payment  into  court  of  a  per  centage  on  a  valued  policy  is  not  an  ad- 
mission of  a  total  loss.(l) 

Abandonment,  ■when  neoesaary.  . 

If  the  property  insured  exists  in  specie,  and  is  available  f  r  any  useful 
purposes,  and  there  is  a  chance  of  its  recovery,  the  insurer  cannot  recover(2) 


then  it  is  an  insurance  of  both,  proportionably  to  the  interest  of  the  assured  in  the  subjects 
respectively.    Faris  v.  The  Newburyport  Marine  Ins.  Co.,  3  Mass.  R.  4'76. 

("When  the  policy  is  valued,  it  may  frequently  happen  that  the  breaking  up  of  the  voyage,  if 
a  total  loss  may  be  recovered,  would  be  far  more  advantageous  to  the  ship  owner,  than  its  suc- 
cessful termination.  It  is  plain  that  in  these  cases  there  is  a  direct  temptation  to  dishonesty  and 
fraud ;  nor  can  it  be  doubted  that  this  is  a  temptation  which  it  is  the  duty  of  a  court  of  justice, 
as  far  as  possible,  to  remove."  Per  Duer,  J.,  in  Ruckman  v.  Merchants'  Louisville  Ins.  Co.,  5 
Duer  R.  361.  Hence  a  valued  policy  is  a  circumstance  to  be  considered  in  determining  the 
weight  of  evidence  tending  to  show  a  right  to  abandon.) 

(1)  Rucker  v.  Palsgrave,  1  Taunt.  419. 

(2)  Note  832. — (The  insured  in  a  marine  policy  has  a  right  to  dissolve  or  put  an  end  to  the 
contract,  so  as  to  exonerate  himself  from  the  payment  of  the  premium  or  entitle  himself  to  de- 
inand  its  return,  by  electing  not  to  commence  the  voyage  or  adventure  to  which  the  insurance 
relates.  After  the  risk  begins,  it  can  only  be  terminated  by  consent  of  parties.  It  cannot  be  ter- 
mmated  by  a  mere  notice  of  intention  to  do  so.  N.  T.  Fire  Insurance  Company  v.  Roberts,  4 
Duer  R.  141.) 

"  It  has  prevailed  as  a  general  rule  in  the  law  insurance,  from  so  early  a  time,  that  it  is  difB- 
cult  to  find  a  case  in  the  books  in  which  it  is  not  taken  as  an  admitted  principle,  that  in  order  to 
recover  for  a  constructive  total  loss,  the  assured  must  first  abandon."  Per  Tindal,  Ch.  J.,  in 
Roux  V.  Salvador,  1  Bing.  N.  C.  526.  Wherever  the  assured  claims  for  a  total  loss,  there  being 
anything  saved,  he  must  first  relinquish  to  the  underwriter  all  his  interest  in  what  remains  Id. 
And  this  upon  principle;  for  as  the  assured  in  no  case  is  bound  to  consider  the  loss  a  total  loss, 
but  may  always  take  to  what  is  saved,  and  recover  for  an  average  loss ;  if  it  is  to  be  held  that 
abandonment  is  unnecessary  where  there  has  been  a  sale,  the  underwriter  can  have  no  certainty 
as  to  his  rights  or  habilities  before  the  assured  determines  his  election  by  bringing  the  action  for 
a  total  loss.  Id.  Hides  were  insured  from  Valparaiso  to  Bordeaux,  free  of  particular  average, 
unless  the  ship  were  stranded.  Arriving  at  Rio  Janeiro,  on  their  way  to  Bordeaux,  in  a  state  of 
incipient  putridity,  occasioned  by  a  leak  in  the  ship,  they  were  sold  for  a  fourth  of  their  value  at 
Rio.  The  ship  was  stranded  on  her  passage  from  Rio  to  Bordeaux.  The  assured  received  the 
news  of  the  damage  to  the  hides,  and  of  their  sale,  at  the  same  time ;  held,  that  the  stranding 
was  not  such  as  to  make  the  underwriter  liable  for  an  average  loss ;  and  the  asaurred  could  not 
recover  as  for  a  total  loss,  without  abandonment.  Id.  The  cliief  justice,  after  an  able  review  of 
the  cases,  concludes:  "  As  notice  of  abandonment,  therefore,  under  the  circumstances  of  this  case, 
is  an  act  of  no  difficulty  to  the  assured — of  great  servioe  to  the  underwriter,  as  it  is  well  calcu- 
lated to  prevent  fraud ;  as  it  is  consistent  with  the  general  understanding  which  has  prevailed  in 
practice,  and  is  sanctioned  by  the  authority  of  decided  cases,  we  think  it  was  a  necessary  prelim- 
inary to  the  plaintiff's  right  to  sue  for  a  total  loss  in  the  present  case  ;  and,  therefore,  for  want  of 
Buoh  notice  of  abandonment,  we  give  our  judgment  for  the  defendant."  A  contrary  doctrine 
seems  to  have  prevailed  in  Gordon  v.  Massachusetts  Fire  and  Marine  Ins.  Co.  (2  Pick.  249).  And 
"founded  upon  pretty  substantial  reasons."    Per  Thompson,  J.,  in  5  Peters'  R.  604. 

A  late  case  decides  that  the  assured  may  abandon  although  the  injury  to  the  vessel  by  the 
perils  insured  against  should  not  exceed  one-half  her  value ;  the  master  being  unable  to  obtain 
funds  to  repair;  and  this  even  in  her  port  of  destination.  American  Ins.  Co.  v.  Ogden,  15 
Wend.  532. 

*  *  But  this  judgment  was  subsequently  reversed  by  the  Court  of  Errors.  S.  C,  20  Wend. 
281.  1*  * 
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as  for  a  total  loss,  without  giving  notice  of  abandonmeiit.(l)  And  he 
cannot  make  an  abandonment  unless  there  has  been  a  total  loss,  at  some' 
period  of  the  voyage  ;(2)  or  at  least  the  object  of  the  insured  must  have  been 
so  far  defeated  by  a  peril  in  the  policy,  that  it  is  not  worth  his  while  to 
pursue  it.(3)    A  mere  interruption  of  the  voyage,  where  the  property  is 


The  assured  cannot  abandon  on  the  ground  of  imminent  danger,  that  a  technical  total  loss 
will  happen ;  the  contract  of  the  underwriters  being  to  pay  for  a  loss  sustained.  Per  Putnam, 
J.,  in  Hall  v.  Franklin  Ins.  Co.,  9  Pick.  466 ;  Bosley  v.  The  Chesapeake  Ins.  Co.,  3  GUI  &  John. 
450;  6  Mass.  E.  102;  12  Id.  ItO. 

*  *  See  the  next  note.  *  * 

(1)  See  Thornley  v.  Hebson,  2  Bam.  &  Aid.  513;  Martin  v.  Crochat,  14  East,  465;  Tiinno  v. 
Edwards,  12  East,  491 ;  Oologan  v.  Lond.  Ass.,  5  M.  &  Selw.  455 ;  Robertson  v.  Clarke,  1  Bifig. 
448 ;  Cambridge  t.  Anderton,  2  Barn.  &  C.  693. 

(2)  Cazalet  y.  St.  Barbe,  I  T.  R.  187. 

(3)  2  Burr.  1209 ;  Brown  v.  Smith,  1  Dow,  349 ;  Hudson  r.  Harrison,  3  Bro.  &  Bing.  91. 
Note  833. — There  must  have  existed,  during  the  continuance  of  the  risk,  a  total  loss,  either 

technical  or  real,  occasioned  by  one  of  the  perils  insured  agaiust :  otherwise  there  exists  no  right 
of  abandonment.  Rhinelander  v.  Ins.  Co.  of  Pennsylvania,  4  Cranch,  29.  And  the  stale  of  the 
loss  at  the  lime  of  the  offer  to  abandon,  fixes  the  rights  of  the  parties.  Id.  The  right  to  aban- 
don is  a  vested  right,  and  when  legally  exercised,  the  assured  is  entitled  to  recover  as  for  a  total 
loss ;  which  subsequent  events  cannot  prevent,  unless  with  his  consent  manifested  expressly,  or 
by  a  reasonable  implication  from  his  subsequent  conduct.  Per  Parsons,  C.  J.,  in  Wood  v.  Lin- 
coln and  Ken.  Ins.  Co.,  6  Mass.  E.  479;  Lee  v.  Bordman,  3  Id.  238;  Munson  v.  N.  B.  M.  Ins. 
Co.,  4  Id.  83.  The  Boglish  rule,  that  the  right  to  recover  for  a  total  loss  is  not  made  absolute  by 
the  state  of  facts  on  which  the  abandonment  is  founded,  continuing  to  exist  at  the  date  of  the 
abandottment,  but  is  dependent  upon  subsequent  events  does  not  prevail  here.  Per  Dorsey,  J., 
in  Maryland  Ac.  Ins.  Co.  v.  Bathurst,  5  Gill  &  John.  159.  The  right  to  recover  of  the  assurer  for 
a  total  loss  is  complete,  if  the  loss  which  is  the  basis  of  an  abandonment,  continues  at  the  time  of 
abandonment,  and  of  this  consummate  right  or  privilege,  the  assured  cannot  without  default  be 
deprived,  but  by  his  consent  express  or  implied.     Id. 

The  following  are  the  principal  causes  of  abandonment.  I.  Capture.  A  capture  by  one  bellig- 
erent from  another,  constitutes,  in  the  technical  sense  of  the  word,  a  total  loss,  and  gives  an  im- 
mediate right  to  the  insured  to  abandon  to  the  insurers,  although  the  vessel  may  be  afterwards 
captured  and  restored.  4  Cranch,  42.  So,  the  capture  of  a  neutral  vessel  by  a  belligerent,  is  a 
total  loss,  for  which  the  assured  may  forthwith  abandon,  without  waiting  the  result  of  proceed- 
ings in  the  prize  court  of  the  captor.  Rhinelander  v.  Ins.  Co.  of  Pennsylvania,  4  Cranch,  29;  7 
Cranch,  540 ;  Gardere  v.  Columbian  Ins.  Co.,  7  John.  R.  514;  Murray  v.  United  Ins.  Co.,  2  John. 
Oas.  263 ;  10  John.  R.  83 ;  Dorr  v.  N.  B.  Ins.  Co.,  U  Mass.  R.  1.  2.  The  blockade  of  the  port  of 
destination  or  departure.  Schmidt  v.  The  United  Ins.  Co.,  1  John.  R.  249 ;  Craig  v.  Same,  6 
John.  R.  226;  Olivera  v.  The  Union  Ins.  Co.,  3  Wheat.  183.  3.  When  the  vessel  is  prevented 
from  sailing  by  an  embargo  imposed  by  our  own,  or  a  foreign  government  in  whese  ports  she  is 
lying.  4  Cranch,  42 ;  M'Bride  v.  Mar.  Ins.  Co.,  5  John.  R.  299 ;  Waldeu  v.  Phoenix  Ins.  Co.,  Id. 
310 ;  Ogden  v.  The  New  York  F.  Ins.  Co.,  10  Id.  177  ;  S.  C,  12  Id.  25.  4.  Where  the  vessel 
has  sustained  damage  from  some  of  the  perils  insured  against,  which  cannot  be  repaired  at  an  ex- 
pense less  than  one  half  her  value,  after  deducting  from  the  amount  of  such  repairs,  one  third 
■nail  for  old,  the  insured  may  abandon.  Smith  v.  Bell,  2  Caines'  Cas.  in  Err.  153 ;  Dupuy  v.  The 
United  Ins.  Co.,  3  John.  Cas.  182:  Stagg  v.  The  Same,  3  Id.  34;  Abbott  v.  Brooms,  1  Caines' E 
292 ;  Wood  v.  Lincoln  and  Ken.  Ins.  Co.,  6  Ma-ss.  R.  479 ;  CoOlIdge  v.  Mar.  Ins.  Co.,  15  Id.  341. 
5.  In  a  policy  on  cargo,  where  there  is  a  loss  or  deterioration  of  goods,  not  included  in  the  usual 
memorandum,  to  the  amount  of  half  their  value,  or  where  there  is  a  loss  of  a  moiety  of  an  article 
specifically  insured,  the  insured  may  abandon.  Gardiner  v.  Smith,  1  John.  Caa.  141 ;  Juhah  v_ 
Randal,  2  Caines'  Cas.  in  Err.  324;  Vandenheuvel  v.  The  United  Ins.  Co.,  1  John.  R.  406;  Moses 
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v.  Columbian  Ins.  Co.,  6  Id.  219.  So,  if  different  sorts  of  goods  are  specified  and  separately  in- 
jured in  the  same  policy,  the  insured  may  abandon  any  one  sort  or  article,  in  case  of  loss,  and 
retain  the  rest,  in  the  same  manner  as  if  the  different  articles  were  insured  by  different  policies. 
Dedericks  v.  The  Comm.  Ins.  Co.,  10  John.  E.  234.  6.  If,  by  any  accident  or  misfortune,  the 
ship  be  prevented  from  proceeding  on  her  voyage,  and  the  voyage  be  thereby  lost,  this  is  a  total 
loss  of  the  cargo,  if  no  other  ship  can  be  procured  to  carry  it  to  its  port  of  destination.  But  the 
mere  stranding  of  the  snip  is  not,  of  itself,  deemed  a  total  loss,  so  as  to  entitle  the  insured  imme- 
diately to  abandon.  Ludlow  v.  The  Columbian  Ins.  Co.,  1  John.  R.  335 ;  Dorr  v.  TheN.  E.  Ins. 
Co.,  4  Mass.  E.  221,  231 ;  Murray  v.  Hatch,  6  Mass.  R.  465 ;  Wood  v.  The  Lincoln  and  Ken.  Ins. 
Co.,  1  Mass.  R.  419 ;  Puller  v.  M'Call,  1  Teates'  R.  464.  The  loss  of  the  voyage  as  to  the  cargo, 
is  not  a  loss  of  the  voyage  as  to  the  ship ;  so,  if  at  the  time  of  the  offer  to  abandon,  the  ship  be 
in  the  possession  of  the  master,  in  good  condition,  and  at  fuU  liberty  to  proceed  on  the  voyage, 
the  loss  of  the  cargo  'will  not  authorize  the  owner  of  the  vessel  to  recover  as  for  a  total  loss  of  the 
vessel.  Alexander  v.  The  Baltimore  Ins.  Co.,  4  Craneh,  370;  Goold  v.  Shaw,  1  John.  Cas.  293  J 
S.  C,  2  Id.  442.  So  the  damage  to  the  ship  or  cargo,  does  not  authorize  the  owner  of  the  ship, 
who  has  made  insurance  on  freight,  to  abandon  on  the  policy  on  freight.  Griswold  v.  the  New 
York  Ins.  Co.,  1  John.  B.  205;  S.  C,  3  Id.  321;  Bradhurst  v.  The  Columbian  Ins.  Co.,  9  John. 
R.  11.  1.  Where  salvage  and  expenses  consequent  upon  a  peril  insured  against,  exceed  one- 
half  the  value  of  the  property.  Parage  v.  Dale,  3  John.  Cas.  156.  As  to  other  cases  in  which 
the  insured  may  abandon,  see  Bordes  v.  HaUett,  1  Caines'  R.  444 ;  Gilfert  v.  HaUett,  2  John. 
Cas.  296;  Craig  v.  The  United  Ins.  Co.,  6  John.  R.  226;  Corp  v.  Same,  8  Id.  271;  King  v.  Dela. 
ware  Ins.  Co.,  6  Craneh,  71 ;  Amory  v.  Jones,  6  Mass.  R.  31 8 ;  Tucker  v.  The  Mar.  and  Fire  Ins. 
Co.,  12  Mass.  R.  288.  If  any  peril  begins  to  act  upon  the  subject,  yet  if  it  be  removed  before 
any  loss  takes  place,  and  the  voyage  is  not  thereby  broken  up,  but  is,  or  may  be  resumed,  the 
insured  cannot  abandon  for  a  total  loss.     Smith  v.  The  Universal  Ins.  Co.,  6  Wheat.  176. 

We  have  seen  that  an  abandonment  or  offer  to  abandon,  duly  made,  fixes  the  rights  of  parties, 
unless  subsequently  modified  or  waived ;  and  if  the  loss  were  total  at  the  time  of  the  abandon- 
ment, the  right  of  the  insured  to  compensation  for  a  total  loss  cannot  be  divested  by  any  subse- 
quent change  in  the  situation  of  the  property ;  for,  by  abandonment  the  title  of  the  insured 
vested  in  the  insurer,  to  whose  benefit,  whatever  can  be  saved  or  recovered,  enures.  But  where, 
after  a  technical  total  loss,  and  before  abandomnent,  the  property  has  been  recovered  or  restored, 
the  insured  cannot  abandon.  Marshall  v.  Delaware  Ins.  Co.,  4  Craneh,  402  ;  Muir  v.  United 
Ins.  Co.,  1  Caines'  R.  49 ;  Olivera  v.  The  Union  Ins.  Co.,  3  Wheat.  183  ;  Martin  v.  Salem  Mar. 
Ins.  Co.,  2  Mass.  R.  420  ;  Amory  v.  Jones,  6  Id.  318  ;  Tucker  v.  The  United  Mar.  &  F.  Ins.  Co., 
12  Mass.  R.  88.  And  if,  at  the  time  of  abandonment,  the  property  were  restored  or  recovered, 
although  the  insured  had  no  information  of  the  fact,  the  abandonment  is  of  no  effect ;  the  right 
to  abandon  depending  not  upon  the  information  received,  but  upon  the  facts,  at  the  time  of  the 
offer  to  abandon.  Marshall  v.  Delaware  Ins.  Co.,  4  Craneh,  202,  206;  Church  v.  Bedient,  1 
Caines'  Cas.  in  Err.  21 ;  Hallet  v.  Peyton,  Id.  8 ;  Dorr  v.  The  Union  Ins.  Co.,  8  Mass.  E.  502 ; 
Peele  v.  Merchants'  Ins.  Co.,  3  Mason,  27  ;  Queen  v.  The  Union  Ins.  Co.,  2  Wash.  C.  C.  E.  335  • 
Maryland  Ins.  Co.  v.  Bathurst,  6  G-Ul  &  John.  169.  The  right  to  recover  of  the  assurer  for  a 
total  loss  is  complete,  if  the  loss,  which  is  its  basis,  continue  at  the  time  of  the  abandonment. 
The  object  of  the  abandonment  is  to  give  to  an  injury  or  deprivation  of  the  property,  neither 
total  or  desperate,  the  same  effect  as  if  it  were  physically  destroyed  or  rendered  of  no  value,  or 
irrecoverably  lost  to  the  insured ;  the  insured,  therefore,  is  not  compelled  to  abandon  on  the  hap- 
pening of  the  event  which  would  entitle  him  to  do  so ;  but  he  may  wait  the  result,  and  if  the 
loss  should  turn  out  to  be  total,  he  wiU  recover  for  a  total  loss ;  and  if  only  partial,  for  a  partial 
loss.  Church  v.  Bedient,  1  Caines'  Cas.  in  Err.  21 ;  Hallet  v.  Peyton,  Id,  28 ;  Earl  v.  Shaw, 
John.  Cas.  313 ;  Roget  v.  Thurston,  2  Id.  248 ;  Steinbach  v.  Columbian  Ins.  Co.,  2  Caines  E. 
129  ;  Smith  v.  Steinbach,  2  Caines'  Cas.  in  Err.  158  ;  Suydam  v.  The  Mar.  Ins.  Co.,  2  John.  E. 
138;  Gordon  v.  Bowne,  Id.  150;  Gracie  v.  The  N.  T.  Ins.  Co,  8  John.  E.  237  ;  Dorr  v.  The 
The  Union  Ins.  Co.,  8  Mass.  E.  494.  Hence,  where  there  is,  in  the  first  instance,  an  actual  total 
loss,  an  abandonment  is  unnecessary.  As  to  abandonment  on  policy  on  profits,  see  Tom  v 
Smith,  3  Caines  E.  245. 

Where  there  is  an  insurance  on  a  ship,  and  she  receives  an  injury  to  an  amount  exceeding 
half  her  value,  the  assured  cannot  abandon  as  for  a  technical  Uiial  lass,  if  he  be  the  owner  of  the 
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in  safety,  and  not  of  a  perishable  nature,  is  not  a  sufficient  ground  for 
abandonment ;  there  must  be  a  destruction  of  the  contemplated  adven- 
ture.(l)  The  abandonment  must  be  positive,  unconditional,  and  extend 
to  the  whole  subject  matter  of  the  iasu.rance.(2)  A  parol  abandonment  is 
sufficient,  but  it  is  more  convenient  to  give  the  notice  in  writing.(3)     In 


freight  and  cargo,  and  the  latter  be  liable  to  such  an  amount  of  general  average  contribution,  as 
when  deducted,  reduces  the  estimated  expense  of  repairs  below  half  the  value  of  the  vessel, 
allowing  the  deduction  of  one-third  new  for  old ;  he  la  only  entitled  to  recover  as  for  a  partial 
loss.    Pezany  v.  The  National  Ins.  Co.,  15  Wend.  453. 

So,  also,  it  was  held  that  the  vessel  having  arrived  at  the  port  of  her  destination,  where  her 
owners  resided,  in  a  repairable  state,  the  assured  had  no  right  to  abandon-as  for  a  technical  total 
loss.    Id. 

As  to  a  necessity  which  will  justify  a  sale  of  the  ship,  see  Somes  v.  Sugrue,  4  Oarr.  & 
Payne  276. 

*  *  On  the  subject  of  abandonment,  generally,  see  3  Kent's  C.  (6th  ed.)  318,  335,  and  the 
notes  ;  2  Am.  Lead.  Cas.  189,  230;  3  Selwyn's  N.  P.  2166,  2182;  2  Gr.  Ev.  §  392,  n.  3.  See 
also  the  following  more  recent  cases,  illustrating  various  points  in  the  law  of  abandonment  : 
American  Ins.  Co.  v.  Ogden,  20  Wend.  287  ;  Smith  v.  Manufac.  Ins.  Co ,  7  Metcalf,  448  ;  Brazee 
V.  The  Portsmouth  Ins.  Co.,  16  Ohio  R.  81 ;  Rouse  v.  Salvador,  3  Bing.  N.  C.  R.  266 ;  Robinson 
V.  The  Commonwealth  Ins.  Co.,  3  Sumner,  220;  Williams  v.  Suffolk  Ins.  Co.,  Id.  270  ;  Hazard 
v.  N  E.  Ins.  Co.,  1  Id.  218 ;  Bradlie  v.  The  Maryland  Ins.  Co.,  12  Peters,  378  ;  Chase  v.  Com- 
monwealth Ins.  Co.,  20  Pick.  143  ;  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  466;  Hall  v. 
Eranklin  Ins.  Co.,  Id.  583  ;  Reynolds  v.  Ocean  Ins.  Co.,  22  Id.  191 ;  Robertson  v.  Western  M.  & 
P.  Ins.  Co.,  19  Louis.  R.  227.  *  * 

(When  the  expense  of  repairing  a  vessel  injured  by  perils  of  the  sea  insured  against,  will  ex- 
ceed a  moiety  of  her  value,  there  is  a  constructive  total  loss ;  and  the  owners  may  abandon,  and 
demand  its  payment.  They  may  also  abandon  her,  where  for  any  cause  it  is  impossible  to  repair 
the  vessel,  as  where  there  is  a  want  of  funds,  material  or  workmen.  The  right  to  abandon  de- 
pends upon  the  question  whether  a  prudent  owner,  uninsured,  would  have  broken  up  the  voy- 
age, or  repaired  his  vessel,  and  continued  to  prosecute  it.  Ruckman  v.  Merchants'  Louisville 
Ins.  Co.,  5  Duer  B.  342,  and  cases  there  cited.) 

(1)  See  Parsons  V.  Scott,  2  Taunt.  373  ;  Hunt  v.  Royal  Exchange  Insurance,  5  Maule  &  Sel. 
47  ;  Anderson  v.  Wallis,  2  Maule  &  Sel.  240  ;  Gemon  v.  Boy.  Exch.  Assurance,  6  Taunt.  383 ; 
M'lver  V.  Henderson,  4  Maule  &  Selw.  576. 

Note  834. — A  vessel  having  goods  on  board  upon  which  an  insurance  was  effected,  but  which 
were  warranted  free  from  average,  unless  general,  was  placed  in  so  much  danger  by  perils  of  the 
sea,  that  the  crew  deserted  her  in  order  to  save  their  Uvea,  and  the  owner  of  the  goods,  upon  re- 
ceiving intelligence  of  this,  gave  notice  of  abandonment.  A  few  days  afterward  the  vessel  was 
found  by  some  fishermen,  and  towed  into  port  and  repaired,  but  the  goods  (which  were  of  a  per- 
ishable nature)  had  been  so  much  injured  by  the  salt  water  that  they  would  not  have  been  worth 
anything  if  forwarded  to  the  place  of  destination ;  held,  that  the  assured  were  entitled  to  recover 
for  a  total  loss.  Parry  v.  Aberdein,  9  Barn.  &  Cress.  411.  It  was  not  merely  loss  of  the  voyage 
and  the  adventure,  but  in  reality  a  loss  of  the  thing  insured. 

*  *  See  a/nie,  note  833.  *  * 

(2)  Parmeter  v.  Todhunter,  1  Campb.  N.  P.  0.  541;  M'Masters  v.  Shoolbred,  1  Esp.  C.  239  ; 
Park  on  Insurance,  229  ;  Marshall  on  Ins.  600. 

(3)  By  Lord  EUenborough  in  Parmeter  v.  Todhunter,  1  Campb.  541. 

Note  835.— Suydam  v.  The  Mar.  Ins.  Co.,  1  John.  R.  181 ;  S.  C,  2  Id.  138.  The  preliminary 
proofs  need  not  be  made  at  the  time  of  the  abandonment ;  it  may  be  done  afterwards.  Barker 
V.  The  Phoenix  Ins.  Co.,  8  John.  R.  307. 

If  the  plaintiff,  upon  receiving  advice  of  a  total  loss,  elect  to  abandon,  it  is  sufBcient  to  state 
his  determination  and  offer  to  abandon,  together  with  notice  of  the  particular  loss  upon  which  it 
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order  to  sBow  tliat  the  underwriter  Ij^s  been  put  in  a  situation  to  do  all 
that  was  necessary  for  the  preseryation  of  the  property,  the  notice  of 
abandonment(l)  must  be  proved  to  have  been  given  within  a  reasonable 
time  after  the  loss  has  been  heard  of,  allowing  to  the  insured  a  convenient 
opportunity  for  examining  into  the  circumstances  which  render  abandon- 
ment expedient  or  otherwise.(2)  When  notice  of  abandonment  is  given, 
the  acquiescence  of  the  underwriters  for  a  long  time  will  amount  to  an 
acceptance  of  it.(3)  Unless  there  has  been  an  acceptance  of  the  abandon- 
ment by  the  underwriters,  it  seems  that  the  assured  cannot  recover  as  for 
a  totftl  loss,  if  the  loss  turn  out  to  be  partial  before  action  brought.(4)    An 


is  grounded.  Per  Kent,  C.  J.,  in  Id.  What  is  termed  preUmmary  proofs,  in  our  bpoks,  arose 
from  tHe  clause  in  the  policy,  that  the  loss  is  to  be  paid  in  thirty  days ;  and  as  its  object  was 
only  to  furnish  reasonable  information  to  the  insuicr,  so  that  he  might  be  able  to  form  some  esti- 
mate of  his  rights  and  duties,  before  Ije  was  obMge4  to  pay,  it  has  always  been  liberally  ex- 
pounded, and  is  construed  to  require  only  the  best  evidence  of  the  fact  that  the  party  pos- 
sesses at  the  time.  Id. ;  Talcot  v.  Marine  Insurance  Co.,  2  John.  R.  130  ;  Haff  t.  The 
Same,  4  John.  R.  132.  The  agent  who  makes  insurance  for  his  principal,  has  authority  to 
abandon  without  a  former  letter  of  attorney.  The  Chesap,e3i:e  Iris.  Co.  t.  Stark,  6  Cranoh,  268. 
It  seems,  that  in  an  abandonment,  the  cause  of  tbe  loss  mupt  be  stated,  so  that  the  underwri- 
ter may  know  whether  it  is  a  loss  by  a  peril  within  the  policy,  and  may  exercise  his  judgment 
upon  the  facts,  whether  to  accept  or  refuse  the  abandonment ;  for  an  abandonment  cannot  be 
made  without  a  case  justifying  the  act.  Per  Story,  J.,  in  Hazard  v.  The  N.  E.  Mar.  Ins.  Co.,  1 
Sum.  R.  218,  221. 

*  *  See  cmte,  note  833.  *  * 

(1)  Note  836. — BeUv.  Teveridge,  4  DaH.  272.  But  it  must  appear  that  the  assured  liad  notice  of 
the  loss,  or  the  policy  will  not  be  vitiated.  Abel  v.  Potts,  3  Esp.  242.  In  this  case  the  loss  was 
total,  and  continued  so,  and  an  abandonment  was  considered  not  necessary.  TIjere  is  no  precise 
time  from  which  a  presumption  of  loss  is  to  arise.  It  was  proved  that  the  vessel  sailed  from 
North  Carolina  for  New  York  about  the  middle  of  February,  1802,  and  had  not  been  heard  of 
since,  and  that  the  preliminary  proofs  were  exhibited  to  the  defendant,  at  the  expiration  of  one 
year  from  the  sailing  of  the  vessel ;  held,  that  there  was  in  that  a  sufficient  presumption  of  loss 
to  justify  the  plaintiff  to  call  on  the  defendant  for  payment.  Gordon  v.  Bpwne,  2  John.  R.  150. 
See  also  Brown  v.  Neilson,  1  Caines'  R.  325. 

The  owner  should  abandon  within  a  reasonajale  time  after  nptice ;  but  what  is  a  reasonable 
time,  must  depend  on  facts — and  when  the  facts  are  found  or  agreed,  it  is  a  question  of  law. 
Per  Parsons,  C.  J.,  in  Smith  v.  The  Newburyport  M.  Ins.  Co.,  4  Mass.  R.  668  ;  Ijiurray  v.  Hatch, 
6  Id.  475;  The  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  268;  The  Maryland  Ins.  Co.,  Id.  338  ; 
Livingston  v.  The  Maryland  Ins.  Co.,  1  Id.  606;  M'Calmot  v.  ijurgatroyd,  3  Teates,  27.  And 
delay,  unaccounted  for,  will  amount  to  a  waiver  oif  the  right  to  abandon.  Three  years  having 
elapsed  since  the  capture,  and  nothing  having  been  heard  of  the  vessel  and  cargo,  was  held  suf- 
ficient evidence  of  a  loss,  the  fact  of  the  capture  being  testified  tp  by  a  part  owner,  who  had  no 
interest.    Ruan  v.  Gardner,  1  "Wash.  0.  C.  R.  145. 

*  *  See  ante,  note  833.  *  * 

(2)  See  Read  v.  Bonham,  3  Bro.  &  Bing.  147  ;  Gernon  v.  Royal  Ex.  Ass.,  1  Hoft's  C,  49  ;  6 
Taunt.  383 ;  MitcheU  v.  Bdie,  1  T.  R.  608;  Barker  v.  Blakes,  9  Hast,  283 ;  Mellisl;  v.  Andrews, 
15  East,  13  ;  Kelly  v.  Walton,  2  Campb.  155  ;  Anderson  v.  Roy.  Ex.  Ass.,  7  East,  13 ;  Aldridge 
v.  Bell,  1  Stark,  N.  P.  C.  498.  In  Hunt  v.  Roy.  Ex.  Ass.  (5  Jlaule  &  Selw.  47),  five  days  waa 
considered  an  unreasonable  time. 

(3)  Hudson  V.  Harrison,  3  Bro.  &,  Bing.  97. 

(4)  See  Paterson  v.  Ritchie,  4  M.  &  Sel.  933  ;  M'lver  v.  Anderspn,  4  M.  4i  Sel.  676 ;  Bainbridg^ 
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agent  of  the  Committee  of  Lloyd's  has  not  competent  authority  to  accept  a 
notice  of  abandonment  as  the  representative  of  the  uaderwriters.(l) 

Adjustment. 

When  the  amoiint  of  a  partial  loss  is  settled,  the  broker  concerned,  in 
general,  procures  the  amount  to  be  indorsed  on  the  policy,  and  signed  by 
the  insurer,  which  is  called  an  adju8tment.(2)  And  an  agent  who  lias 
authority  to  subscribe  a  policy,  is  presumed  to  hare  authority  to  sign  an 
adjustment  of  loss.(3)    An  adjustment  is  prima  facie  evidence  of  the  amount 


V,  Neilson,  10  East,  324;  Brotheraoii  t.  Barder,  5  M.  &  S.  422;  Cologan  v.  Lond.  Ass.,  5  M.  & 
Sel.  45,1;  Brown  v.  Smitli,  1  Dow,  349;  Smith  v.  Kobertson,  2  Dow,  474. 

Note  837. — By  Bayley,  J.  If  the  subject  matter  of  insurance  ultimately  exists  in  specie,  so 
as  to  be  capable  of  being  restored  to  the  hands  of  the  assured,  there  cannot  be  a  total  loss,  unless 
there  has  been  an  abandonment.  Now,  in  order  to  justify  an  abandonment,  there  must  have 
been  that,  in  the  course  of  the  voyage,  which  at  the  time  constituted  a  total  loss.  If,  at  one 
period  of  time,  there  was  a  total  loss  and  abandonment,  before  news  of  the  vessel's  safety  had 
been  received,  her  subsequent  return  does  not  entitle  the  underwriters  to  say  that  it  was  no 
ionger  a  total  loss.  The  mere  existence  of  the  ship  after  a  total  loss  and  abandonment,  will  not 
reduce  ilt  to  a  ease  of  partial  loss.  4  Maule  &  Selw.  576 ;  5  Id.  447.  The  ship  must  be  m  esse 
in  this  kingdom,  under  such  circumstances  that  the  assured  may,  if  they  please,  have  possession, 
and  may  reasonably  be  expected  to  take  it    Holdsworth  v.  Wise,  7  Barn,  &  Cress.  799. 

See  Peele  v.  Siiffolk  Ins.  Co.,  7  Pick  254,  that  subsequent  events  must  determme  whether 
the  loss  was  total  at  the  time  of  the  offer  to  abandon.  The  mere  stranding  of  the  vessel,  how- 
ever perilous,  not  of  itself  Ijeiiig  a  total  loss,  the  assured  may,  if  he  please,  get  her  oflf  and  repair 
her  at  the  expense  of  the  underwriter,  in  the  form  of  a  partial  loss,  or  he  may  leave  her  to  her 
fate,  trusting  to  the  proof  that  may  entitle  him  to  insist  upon  his  abandonment  and  indemnity  as 
for  a  total  loss.  But  the  underwriter  is  not,  in  such  circumstances,  obliged  to  accept  the  offer  to 
abandon ;  he  may  also  take  the  chance  of  the  facts  as  they  may  appear,  and  he  may  take  her 
into  his  possession  and  repair  her,  the  assured  refusing  to  do  it,  and  if  he  can  do  it  at  an  expense 
less  than  one  half  her  value,  he  may  restore  her  to  the  assured,  and  thus  avoid  paying  for  a 
total  loss.  Id.  He  must  not  delay  the  repairs  beyond  a  reasonable  time ;  if  he  does,  he  forfeits 
his  right  to  return  the  ship.     Id. 

On  the  other  hand,  this  doctrine  has  been  questioned  by  high  authority.  Peele  v.  The  Mer- 
chants' Ins.  Co.,  3  Mason,  27.  The  actual  state  of  facts  at  the  time  of  the  abandonment,  is  con- 
sidered the  test,  without  being  controlled  by  subsequent  events. 

If;  after  capture  and  abandonment,  but  before  condemnation,  a  ship  be  ransomed  by  the  cap- 
tain, or  retaken  by  the  crew,  or  be  recovered  and  delivered  to  the  owners,  who  claim  and  use  her 
as  their  own,  they  possess  her  under  no  new  title  or  right  of  property ;  and  this  constitutes  a 
waiver  or  surrender  of  the  abandonment.    Marylajid,  &e.  Ins.  Co.  v,  Bathurst,  5  Gill  &  John.  159. 

The  rule  in  New  York  is  different,  viz :  that  the  insurers  have  a  right  to  regard  a  purchase  of 
the  subject  matter  of  insurance,  by  the  insured  or  their  agents,  after  its  condemnation,  as  a 
waiver  of  the  abandonment,  and  a  conversion  of  the  total  into  a  partial  losa    Id. 

*  *  See  ante,  note  833.  *  * 

(1)  Drake  v.  Marryat,  1  Barn,  k  Cress.  473.     Vide  post,  284. 

(2)  For  the  principles  upon  which  partial  losses  are  adjusted,  see  Hughes  on  Insurance,  ch.  14; 
Stevens  on  Average,  anU,  p.  265,  n.  1. 

(3)  Richardson  v,  Anderson,  1  Campb.  43,  n. 

Note  838. — Where  a  broker,  in  whose  name  a  poliey  under  seal  was  effected,  brought  cove- 
nant, and  the  defendants  pleaded  payment  to  the  plaintiff  according  to  the  tenor  and  effect  of 
the  policy,  and  the  proof  was,  that  after  the  loss  happened,  the  assurers  paid  the  amount  to  the 
broker  by  allowing  him  credit  for  premiums  due  firom  him  to  them,  it  was  held,  that  although 
that  was  bo  payment  as  between  the  assured  ajid  assurers,  it  was  good  payment  as  between  the 
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plaintiff  on  the  record  and  the  defendants ;  and,  therefore  an  answer  tO'  the  action.  Gibson  v. 
Winter,  5  Barn.  &  Adol.  96.  However,  a  different  principle  seems  to  have  prevailed  in  Euan  v. 
Gardner  (1  "Wash.  C.  0.  E.  145),  and  in  Motteux  v.  London  Assurance  Co.  (1  Atk.  541 ;  4  Bro. 
P.  C.  436). 

Where  the  broker  acts  under  a  dd  credere,  commission,  he  may  be  permitted  to  set  off  losses 
against  the  claim  of  the  underwriter  for  premiums,  which  he  would  not  be  allowed  to  do,  if  he 
were  acting  as  a  broker  without  such  a  commission ;  because  under  such  a  commission  he  pro- 
cures policies  for  his  principals  in  his  own  name,  although  as  agent,  and  he  is  considered  as 
between  the  underwriters  and  himself,  as  the  owner  of  the  policies.  Per  Putnam,  J.,  in  Moody 
V.  Webster,  3  Pick.  424.  In  such  ease  the  broker  is  treated  as  principal.  Id.  And  where  it 
did  not  appear  that  the  broker  had  a  dd  credere  commission,  but  he  paid  the  losses  upon  receiv" 
ing  the  abandonments,  taking  and  holding  the  policies  as  his  vouchers  and  for  his  security, 
within  the  general  scope  of  his  authority ;  held,  that  he  had  a  lien  on  the  policies  for  his  general 
balance  against  the  underwriter.  Thus,  in  case  where  the  underwriter  had  become  bankrupt, 
and  subsequently  money  was  paid  under  the  treaty  with  Spain  into  the  hands  of  a  third  person; 
held,  that  the  broker  had  a  lien  on  the  money  so  paid;  it  appearing  that  the  latter  had  not  filed 
a  claim  under  the  commission  of  bankruptcy.     Id. 

Where  a  broker  had  adjusted  a  loss  with  the  agent  of  the  insured,  in  whose  name  the  policy 
was  effected,  and  credited  such  party  with  the  amount  of  the  loss,  and  also  charging  the  several 
underwriters  with  their  proportions  of  the  loss ;  held,  that  the  underwriters  were  discharged 
from  the  claim  of  the  real  party  in  interest,  Erick  v.  Johnson,  6  Mass.  R.  193.  By  the  nego- 
tiation of  the  assured  and  Mr.  T.,  the  office-keeper,  and  the  delivery  of  the  policy  to  him,  he  became 
authorized  to  collect  the  loss  demanded  from  the  several  underwriters ;  and  he  collected  it,  and 
he  received  payment  of  their  several  proportions  in  their  accounts  with  him,  adjusted,  as  it  is 
stated,  before  the  action  was  commenced.    Per  Sewall,  J.,  in  Id. 

Where  a  policy  was  delivered  for  settlement  by  the  insured  to  M.,  one  of  the  brokers  who 
effected  it,  and  such  broker  having  efiected  an  adjustment,  and  debited  the  insurer  with  the 
amount,  and  also  credited  the  insured,  the  latter  being  indebted  to  the  broker;  held,  that  such 
entry  in  the  books  of  the  broker  was  not  to  be  considered  as  a  payment  to  the  assured,  without 
the  assent  of  the  latter  to  such  arrangement,  whereby  they  directly  or  imphedly  assent  to  look 
to  the  brokers,  and  not  to  the  underwriters  for  the  loss,  Bethune  v.  Neilson,  2  Gaines'  E.  1.S9- 
Though  the  poUoy  being  put  into  the  hands  of  the  broker,  authorized  him  to  make  the  adjust- 
ment, yet  he  has  no  authority  to  receive  the  money,  unless  the  policy  remains  in  his  hands 
when  the  money  becomes  payable.  Id.  Therefore,  where  the  assured  took  the  policy  out  of 
the  hands  of  the  brokers,  before  the  expiration  of  the  time  stipulated  for  the  payment,  it  was 
held,  that  this  was  a  revocation  of  all  authority  to  receive  payment.    Id. 

Where  the  master,  who  was  part  owner  also,  after  a  capture  of  the  vessM  and  cargo  and  sale 
thereof,  appointed  an  agent  to  prosecute  the  claim,  and  the  agent  compromised  with  the  captors ; 
held,  that  the  receipt  by  the  agent  of  the  money  for  which  the  property  had  been  sold,  was  a 
receipt  by  the  insurer,  for  whose  benefit  the  agent  acted,  and  the  assured  were,  therefore,  entitled 
to  recover  on  the  pohcy  their  fuU  loss.     Miller  v.  De  Peyster,  2  Caines'  R.  301. 

An  underwriter  has  never  been  considered  discharged  as  against  the  assured,  until  his  name 
has  been  struck  off  the  policy.  Thus,  a  policy  deUvered  to  an  insurance  broker  for  the  purpose 
of  settling  a  loss,  is  adjusted  by  the  underwriter,  payable  at  a  month.  The  broker  charges  the 
underwriter  in  account  for  the  loss,  and  transmits  to  the  assured  an  account,  in  which  he  states 
himself  to  be  the  debtor  for  the  amount  of  the  loss;  and  lor  the  balance  of  that  account  the 
assured  draws  a  bill  upon  the  broker,  which  the  latter  accepts,  but  does  not  pay.  The  under- 
writer's name  never  having  been  struck  off  the  policy,  it  was  held,  that  he  was  discharged. 
EusseU  V.  Bangley,  4  Barn.  &  Adol.  395. 

It  is  the  practice  to  strike  out  the  name  when  they  adjust  and  pay  the  money  afterwards. 
Therefore,  in  Adams  v.  Saunders  (4  Car.  &  Payne,  25),  where  the  pohcy  was  produced  by  the 
agent  of  the  plaintiff,  through  whom  it  was  effected,  and  the  defendant's  name  was  struck  out, 
and  written  against  it,  "  adjusted  the  general  and  particular  average  at  £30  9s.  ■per  cent ;"  it  was 
held,  that  this  was  proof  that  the  policy  had  been  adjusted,  but  not  that  it  had  been  satisfied ; 
but  the  plaintiff  was  not  allowed  to  go  into  evidence  to  show  that  some  of  the  sums  allowed  at 
the  time  of  the  adjustment  were  too  small ;  though  Lord  Tenterden  said,  if  the  adjustment  was 
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of  loss,  and  of  the  liability  of  the  insurer,  -without  any  further  proof.(l) 
But  an  adjustment  is  not  in  any  case  conclusive.(2)  And  it  may  be  im- 
peached by  the  underwriter ;  as  where  he  can  show  that  he  signed  it  in 
consequence  of  some  mistake  or  misconception,  or  that  fraud  has  been 
practiced  upon  him.(3)  And  although  he  must  make  a  strong  case,  after 
admitting  his  liabiHty,  yet  it  seems  that  until  he  has  paid  the  money,  he 
is  at  liberty  to  avail  himself  of  any  defence,  which  the  facts  or  the  law(4) 


made  without  autbority,  or  perhaps  if  it  could  be  shown  that  some  sum  were  shown  to  be  wholly 
omitted,  the  plaintiff  might  be  allowed  to  open  it ;  but  not  because  the  amount  is  not  sufficiently 
large. 

*  *  See  Thornton  V.  The  United  States  Ins.  Co.,  3  Fairf.  150;  3  Kent  C.  335;  2  Gr.  Ev., 
§  293.  *  * 

(1)  Hogg  V.  Goldney,  Park  on  Ins.  193 ;  Beawes,  310 ;  Rogers  v.  Naylor,  Id.  194 ;  Christie 
V.  Combe,  2  Bsp.  C.  489.  An  adjustment  does  not  require  a  stamp.  "Webbe  v.  Simpson,  Selw. 
917  (4th  ed.) 

(2)  Steel  V.  Lacy,  3  Taunt.  285. 

Note  839. — Therefore,  where  the  plaintiff's  ship  was  insured  from  Eichmond  to  Bremen,  was 
compelled  to  put  into  C,  an  intermediate  port,  for  the  preservation  of  the  ship,  cargo  and  lives 
of  the  crew ;  and  on  the  arrival  of  the  ship  at  Bremen,  her  port  of  discharge,  a  general  average 
of  the  loss  was  adjusted  by  the  proper  officers  there,  by  which  a  certain  sum  was  apportioned  on 
the  cargo,  and  the  residue  on  the  ship  ;  but,  in  this  adjustment  no  notice  was  taken  by  the  offi- 
cers who  made  it,  of  the  wages  and  victualing  of  the  crew,  after  the  ship  bore  aWay  for  C. ;  and 
the  question  presented  was,  whether  the  Bremen  adjustment  was  to  be  taken  as  conclusive  be- 
tween the  parties;  held,  that  such  adjustment  was  not  conclusive;  since  it  conclusively  appeared 
that  losses  were  excluded  from  that  adjustment,  which  by  our  laws  were  covered  by  the  policy 
and  to  be  borne  by  the  insurer.    Id. 

An  adjustment  is  not  conclusive,  if  the  party  can  show  that  it  was  made  on  the  misrepresen- 
tation of  the  insured,  and  whether  the  misrepresentation  proceeded  from  mistake  or  design,  is 
not  material.    Faugier  v.  Hallett,  2  John.  Cas.  233. 

By  a  memorandum  indorsed  on  the  back  of  a  policy,  it  was  stated  that  a  particular  average 
loss  of  £54  per  cent,  had  been  settled  between  the  plaintiff  and  defendant;  held,  that  parol  evi- 
dence was  admissible  to  show,  that  by  a  previous  arrangement,  it  was  agreed  that  if  the  other 
underwriters  paid  a'  less  sum,  the  surplus  should  be  repaid.  BusseU  v.  Dunskey,  6  J.  B. 
Moore,  233. 

The  loss  is  to  be  adjusted  and  contribution  made  at  the  port  of  discharge,  and  according  to 
the  laws  and  usages  there  existing.  As  between  the  parties,  the  foreign  adjustment  is  conclu- 
sive. "  The  party  contributing  can  recover  nothing  back ;  the  party  to  whom  the  contribution 
is  made  can  recover  nothing  further,  and  he  who  has  been  compelled  actually  to  contribute  on 
the  basis  of  the  foreign  adjustment,  can  recover  of  his  insurer  the  amount  thus  contributed  and 
nothing  more.  To  this  extent  we  admit  the  conclusive  character  of  foreign  adjustments,  but 
have  been  unable  to  find  adjudged  cases  to  carry  us  further.  ^6  have  found  no  case  where  the 
party  to  whom  the  contribution  has  been  made,  has  been  restricted  in  his  claim  upon  his  under- 
writers to  the  sum  apportioned  as  his  share  of  the  loss,  by  the  foreign  adjustment,  when  that 
sum  fell  short  of  a  complete  indemnity,  according  to  the  law  of  the  place  where  the  contract  of 
assurance  was  entered  into."  Per  Harris,  J.,  in  Thornton  v.  The  United  Ins.  Co.,  3  Fairf  H.  150. 
*  *  See  the  next  preceding  note.  *  *  (As  to  the  principles  on  which  the  adjustment  is  made, 
see  Nelson  v.  Belmout,  5  Duer  R.  310,  and  cases  there  cited.) 

(3)  Rogers  v.  Naylor,  2  Esp.  C.  489;  Steel  v.  Lacy,  3  Taunt.  285;  6  Taunt.  519  j  Eeyner  v. 
Hall,  4  Taunt  125;  Shepherd  v.  Chester,  1  Campb.  274. 

(4)  See  Herbert  v.  Champion,  1  Campb.  134.  See  Shepherd  v.  Chester,  Id.  2T4;  Sheriff  v. 
Potts,  5  Esp.  96 ;  Christian  v.  Combe,  2  Bsp.  C.  489 ;  VoUer  v.  Griffiths,  Selw.  N.  P.  911, 
(4th  ed.) 
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of  the  case  will  furnisli.-    An  adjustment  may  be  given  in  evidence  with- 
out being  stated  specially  in  the  declaration. (1) 

Compliance  with  warranties. 

Where  the  policy  contains  any  warranty,  it  must  be  proved  to  have 
been  strictly  complied  with.  A  warranty  is  regarded  as  a  condition ;  and 
if  its  express  terms  be  infringed,  the  underwriters  will  not  under  any  cir- 
cumstances, be  liable.(2)  Thus  if  a  ship  is  warranted  to  sail  on  a  certain 
day,(3)  there  will  be  a  breach  of  warranty,  if  the  day  of  departure  is  post- 
poned, although  it  be  proved  that  the  vessel  was  detained  by  the  orders  of  a 
colonial  governor.(4)  But,  where  the  non-compliance  with  a  warranty 
WQuld  amount  to  a  breach  of  the  law,  it  shall  be  presumed  to  have  been 
complied  with,  unless  the  insurer  produces  evidence  to  the  contrary.(5) 

Cijnvoy. 

With  respect  to  the  warranty  to  sail  with  convoy,  the  official  letter  of 
the  commander  of  a  convoy,  or  the  log-book  of  a  man  of  war,  is  admis- 


(1)  Rogers  v.  Naylor,  Park,  194;  2  Esp.  C.  489;  Sheriff  v.  Potts,  5  Bsp.  C.  96.  See  Gammon 
V.  Beverly,  8  Taunt.  123. 

(2)  De  Hahn  v.  Hartley,  1  T.  E.  315 ;  Pawspn  v.  "Watson,  Cowper,  185. 

ijS'oTp  840. — In  determining  wh^t  shall  constitute  ^  warranty,  and  what  shall  be  a  representa- 
tioji  merely,  the  general  principle  seems  to  be  well  settled  that  an  express  warranty  must  appear 
pn  the  face  of  the  policy,  and  that  any  instructions  for  insurance,  unless  iiiserted  in  the  instru- 
ment itself,  do  not  amount  to  a  warranty.  Per  Oakley,  J ,  in  2  Hall,  608,  627,  628 ;  Snyder  v. 
The  Farm.  Ins,  ifc  L.  Co.,  13  Wend.  92.  Thus,  where  a  survey  was  presented,  stating  that  the 
^uilding  was  divided  by  a  gtone  partition,  rnrming  jengtiiwise  to  the  roof;  ^nd  the  policy  was  on 
goods  in  such  building  occupied  by  the  insured  and  others,  more  particularly  described  in  the  ap- 
plimiion  and  sv/rvey  fwnished  by  himself,  filed  No.  928,  in  the  office  of  fte  insurance  company;  on 
tho  triSjl,  it  appeared  that  the  partition  did  not  eoctejid  to  the  roof,  and  the  side  walls  of  the  build- 
ing were  five  feet  above  the  ?tone  partition ;  held,  that  this  was  only  a  representation,  and  no 
Wfwranty ;  and  the  plaintiff  recoyereij.  Snyder  v.  The  F.  Ins.  &  L.  Co.,  swpra.  See,  also  the 
Jefferson  Ins.  Co.  v.  Cotheal,  V  Id.  12  ;  and  Dow  v.  Whetton,  8  Id.  166. 

(3)  Note  841. — Nelson  v.  Sa,lvador,  1  Moocl.  &  Malk.  309;  Graham  v.  Barras,  5  Barn.  & 
4:dol.  1011. 

A  warranty  is  never  tp  be  created  by  construction — ^must  appear  on  the  face  of  the  policy,  or 
^t  least  form  pa,rt  of  the  contract.  Snyder  v.  Parn^ers'  Ins.  &  L.  Co.,  13  Wend.  92.  Unless  the 
statO'.nent  of  the  time  of  sailing  is  made  the  subject  of  warranty,  or  relied  upon  as  a  representa- 
Ijipn,  anij  ^o  undergtoofi  by  the  partieg,  the  court  will  construe  such  statement  according  to  the 
prcumstanoes  of  the  case.  Thus,  where  the  order  to  insure  stated  that  said  brig  will  sail  from 
La  Plata  in  the  course  of  this  pionth ;  held,  that  this  statement  amounted  merely  to  an  opinion 
or  belief  of  tlie  insured,  and  consequently  did  not  vitiate  the  poUcy,  though  the  brig,  instead  of 
(ji^iliug  in  May,  as  mentioned,  did  not  sail  until  July.  AUegre  v.  Maryland  Insurance  Company, 
%  Gill  *  John.  136.  So,  it  was  held,  where  the  master  wrote  his  agent  that  he  should  sail  on 
tbp  12th  ;  and  the  agent  sf^ited  to  the  underwriters  that  he  expected  to  sail  about  the  12th,  it 
was  no  misrepresentation :  such  a  statement  amounts  only  to  a  strong  expectation.  Rice  v.  N, 
B,  ^■■  Ins.-  Co.,  4  Pick.  439.  But  in  oases  whiph  go  beyond  expectation,  where  there  is  a  misrepre- 
sentation of  a  material  fact,  the  policy  will  be  va,oatpd.  Donni.stQUn  v.  LiUie,  3  Bligh's  R.  202. 
See,  also,  BaJfter  y.  The  W-  E.  Ing,  Co.,  3  Mason,  96. 

(4)  Hore  v.  WhitRiore,  Oowp.  784;  '^  T.  R.  710 ;  3  Boa.  4;  Pul,  515,  534. 

(5)  Thornton  v.  Lane,  4  Campb.  231. 
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sible  in  evidence  to  prove  a  compliance  witli  the  warranty,  or  the  breach 
of  it.(l)  And  in  order  to  prove  that  a  ship  insured  was  of  a  particular 
nation,  proof  of  her  carrying  the  flag  of  that  nation,  at  times  when  she 
was  free  from  all  danger  of  capture,  and  that  the  captain  addressed  him- 
self to  the  consul  of  that  nation  in  a  foreign  port,  is  prima  facie  evidence 
of  the  truth  of  the  fact  warranted.(2)  And,  on  the  other  hand,  the  cir- 
cumstance that,  at  the  time  of  the  capture,  the  ship's  papers  were  thrown 
overboard,  affords  a  presumption  that  the  ship  was  not  neutral.(3) 


(1)  'Watson  V.  ?ing,  4  Campb.  275;  D'Israeli  v.  Jowett,  1  Esp.  C.  42T. 

(2)  Archangelo  v.  Thompson,  2  Campb.  620.  As  to  the  effect  of  sentences  of  courts  of  fid; 
miralty,  in  falsifying  warranties,  see  To).  II. 

Note  842.— Hibbert  v.  Pigou,  3  Dougl.  224, 

The  description  of  a  vessel  in  the  policy,  as  the  ATnerican,  Spanish,  &c.,  vessel,  caXled  the,  ifc., 
is  an  imphed  warranty  of  her  natiopaj  pbaraoler;  and  proof  that  the  vessel  was  owned  by  an 
American  citizen,  and  had  all  the  papers  for  an  American  vessel  except  a  register,  having  sail^^ 
with  a  sea  letter  only,  was  held  to  be  a  sutBcient  compliance  with  the  warranty.  Barker  v. 
Phoenix  Insurance  Company,  8  John.  E.  307.  Insurance  was  made  "  on  the  cargo  of  the 
Swedish  brig  Sophia;"  held,  that  these  words  amounted  to  a  warranty  that  the  vessel  was 
Swedish  property,  or  ^t  least  that  she  was  furnished  or  documented  as  such;  and  evidence 
aliunde  to  explain  the  intention  of  the  parties,  is  not  admissible.  Higgins  v.  Live^more,  14  Mass. 
E.  106.  See  Lewis  v.  Thatcher,  15  Id.  431.  "Where  the  question  was,  whether  the  worfla  in 
the  policy,  viz :  The  Spanish  brig  New  Oonsiiiution,  amounted  to  a  warranty  that  the  vessel  w^s 
Spanish;  held,  that  the  description  of  the  vessel  in  the  policy,  included  her  national  character, 
and  amounted  to  a  warranty  that  she  was  in  fact  a  Spamsh  y^ssel.  Parol  evidence  of  what  was 
yithin  the  knowledge  of  the  underwriters  was  not  admissible.  Atherton  v.  Brown,  14  Mass.  E. 
152.  A  warranty  that  a  ship  is  American  psoperty,  imports  that  the  sbip  should  be  acpom- 
panied  with  the  proper  documents  to  show  her  character.  Coolidge  v.  The  New  York  Fire  Jii- 
sufance  Company,  14  John.  E.  308.  See,  alsp,  as  to  evidence  of  nation^  character,  The  United. 
States  V.  Furlong,  5  "Wheat.  R.  184. 

The  national  character  of  the  property  depends  on  the  place  of  domioil  of  the  owner,  and  np]^ 
on  that  of  his  birth  or  citizenship.  Elbera  v.  The  United  Insurance  Conipany,  16  John.  E.  128 ; 
Livingston  v.  The  Maryland  Insurance  Company,  7  Cranch,  506. 

The  Enghsh  cases  seem  to  consider  property  bound  to  the  country  of  t)ie  enemy,  as  expoae4 
to  capture ;  the  American  cases,  on  the  other  hand,  adopt  the  principle  that  a  neutral  has  a  right 
to  supply  the  belligerent  nations,  unless  it  be  to  a  blockaded  port,  or  in  tlie  case  of  contrabanij. 
goods.  De  "Wolfe  v.  The  New  York  Eire  Insurance  Compapy,  20  John.  E.  214;  S.  C,  2 
Co  wen,  56. 

Under  the  warranty  of  neutral  property,  it  is  sufflcienlj  for  the  plaintiff,  in  the  first  instance,  to 
give  general  evidence  of  neutrality,  leaving  it  to  the  defendant  to  shovr  provable  cp,nse  to  suspect 
that  the  necessary  papers  are  wanting ;  after  which  the  burden  of  proof  is  upon  the  plaintiff, 
Ludlow  V.  The  Union  Insurance  Company,  2  Serg.  &  E^wle,  1,19 ;  Oce&n  Iijaurance  Company  v. 
Francis,  2  "Wend.  64. 

To  prove  that  a  vessel  was  dpoumented  as  an  Apiei|ican  ship,  the  proper  evidence  is  a  sworn. 
CQpy  of  the  register ;  a  certifted  copy  not  feeing  legal  evidence.  CopUdge  v.  The  New  York  Fire 
Insurance  Company,  14  John.  E.  308. 

A  ship  warranted  to  depart  with  convoy,  and  sails  without;  the  assured  in  such  pase  ia 
entitled  tp  recover  the  premium  ;  and  such  an  usage  ia  good,  and  may  be  proved  by  parol  pyi- 
dencQ.    Long  v.  AUap,  4  DougL  376. 

(3)  By  Buller,  J.,  Bernardo  v.  Motteux,  Doug,  5-15.     Oi|  tUe  cpnatruotion  of  warranties; 
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Evidence  for  defendant. 

The  principal  facts  to  be  proved,  on  the  part  of  the  plaintiff,  having  been 
considered,  it  may  be  convenient  to  mention,  in  this  place,  a  few  of  the 
several  grounds  of  defence,  and  to  treat  shortly  of  the  evidence  applicable 
to  each. 

The  defendant,  under  the  general  plea  of  non-assumpsit,  may  prove  any- 
thing that  will  have  the  effect  of  rendering  the  policy  void,  such  as  a  con- 
cealment, or  misrepreseatation  of  circumstances,  by  which  the  underwriter 
may  have  been  deceived  or  misled  as  to  the  nature  of  the  risk.(l)     The 


according  to  which  the  proof  of  performance  must  be  directed,  see  Marshall  on  Insurance,  Book 
1,  ch.  9. 

Note  843. — In  New  York,  the  rule  is,  that  a  sentence  of  a  foreign  court  of  admiralty,  con- 
demning the  property  as  a  good  and  lawful  prize,  according  to  the  law  of  nations,  is  conclusive 
to  change  the  property,  but  is  o^j  prima  facie  evidence  of  the  facts  on  which  the  condemnation 
purports  to  have  been  founded.  And  in  a  collateral  action,  such  evidence  may  be  rebntted  by 
showing  that  no  such  facts  did,  in  reality,  exist.  Vandenheuvel  v.  The  United  Insurance  Com- 
pany, 2  John.  Gas.  451 ;  New  York  Kre  Insurance  Company  v.  De  Wolfe,  2  Oowen,  56  ;  Ocean 
Insurance  Company  v.  Francis,  2  "Wend.  64.  See,  also,  the  observations  of  Parsons,  0.  J.,  in 
Robinson  v.  Jones,  8  Mass.  R.  536. 

In  Saloucci  v.  Woodmas  (3  Dougl.  134),  where  goods  warranted  neutral,  on  board  the  Thetis, 
"a  Tuscan  ship,"  and  the  ship  and  goods  were  captured  by  the  Spaniards,  and  condemned  as  a 
"  good  and  lawful  capture,"  it  was  held  that  the  sentence  was  conclusive  evidence  that  the  goods 
were  not  neutral. 

*  *  See    nte,  note  824.  *  * 

( 1 )  Note  844. — The  obligation  to  disclose  facts  to  an  underwriter,  is  Hmited  to  such  facts  as  would 
vary  the  risk  or  nature  of  the  contract ;  no  communication  need  be  made  of  what  is  necessarily 
implied  by  the  contract.  Thus,  in  Maryland  and  Phoenix  Insurance  Company  v.  Bathurst  (5 
Grill  &  John.  159),  and  the  Maryland  Insurance  Company  v.  The  New  York  Fire  Insurance  Com- 
pany (6  Cranch,  338),  where  an  order  for  an  insurance  is  against  all  risks,  or  all  possible  risks  for 
whom  it  may  concern,  upon  a  certain  defined  voyage,  the  insured  is  not  bound  to  communicate 
or  disclose  at  the  time  of  effecting  such  insurance,  without  inquiry  from  the  underwriter,  the  par- 
ticular circumstances  connected  with  the  voyage,  which  show  that,  in  fact,  it  is  a  belligerent  risk, 
as  the  transportation  of  hostile  stores,  troops,  &c.  So,  facts  of  universal  notoriety  in  the  com- 
mercial world,  at  the  time  of  effecting  an  insurance  upon  a  particular  voyage,  which  relate  to  the 
course  of  trade  upon  such  voyage,  which  form  a  part  of  the  public  history  of  that  time,  are  lights 
against  which  a  court  of  justice  cannot  shut  its  eyes,  and  of  which  the  law  imputes  knowledge  to 
underwriters.     Id.     See,  also,  10  John.  R.  120,  126. 

What  facts,  in  the  knowledge  of  the  insured,  are  material  and  necessary  to  be  communicated 
to  the  assurers  at  the  time  of  effecting  the  insurance,  is  matter  for  a  jury  exclusively  to  deter- 
mine ;  and  though  the  judge,  at  the  trial,  may  express  his  opinion  as  to  the  materiality  of  the 
facts,  for  their  assistance,  or  by  way  of  advice,  in  cases  of  doubt  and  difficulty,  he  ought  not  to 
give  them  positive  direction  or  opinion  as  to  the  materiality  of  the  facts  concealed,  so  as  to  pre- 
vent the  jury  from  exercising  their  own  judgment,  and  deciding  for  themselves.  New  York  Fire 
Insurance  Company  v.  Walden,  12  John.  R.  513.     See,  also,  3  Yeates'  R.  30. 

If,  by  the  usage  of  trade,  it  be  necessary  that  certain  papers  be  on  board,  the  concealment  of 
those  papers  cannot  affect  the  plaintiff's  right  to  recover  on  the  policy.  Livingston  v.  The 
Maryland  Insurance  Company,  1  Cranch,  506 ;  Le  Roy  v.  The  United  Insurance  Company, 
1  John.  R.  343. 

The  condition  in  a  policy  of  insurance,  that  notices  of  aU  previous  insurances  upon  the  property 
insured  shall  be  given  or  the  policy  to  be  void,  applies  only  to  insurances  effected  by  the  assured 
or  his  assigns ;  and  not  to  previous  insurances  by  the  former  owners  of  the  property.    Tyler  v. 
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policy  will  be  discharged,  if  every  material  circumstance  whicli  is  within 
the  particular  knowledge  of  the  insured,  and  not,  as  it  were,  in  the  middle 
between  him  and  the  underwriter,  is  not  communicated.(l)     The  assured 


^tna  Fire  Insurance  Company,  12  "Wend.  607.  A  new  trial  was  granted  where  the  judges 
instead  of  submitting  the  question  to  the  jury  whether  the  concealment  of  the  fact  of  a  previous 
insurance  was  or  was  not  material  to  the  risk  of  a  subsequent  insurance,  charged  them  that 
knowledge  by  the  assured  of  a  previous  assurance  and  neglect  to  disclose  the  fact,  was  such  a 
concealment  of  a  fact  material  to  the  risk,  as  avoided  the  second  policy.    Id. 

*  *  For  an  ample  discussion  of  the  subject  of  concealments  and  representations, ,  as  affecting 
marine  policies,  see  3  Kent  C.  282,  287  (6th  ed.),  and  the  notes;  2  Am.  L.  Gas.,  pp.  328,  576;  2 
Gr.  Ev.,  §§  383,  392,  396,  399,  and  notes;  3  Stephens'  N.  P.  2119,  2143  ;  2  Duer  on  Insurance, 
and  the  proofs  and  illustrations,  379,  796.  It  has  been  held  in  several  cases,  that  a  representa- 
tion to  the  insurer  imports  an  affirmation  of  some  past  or  existing  fact  material  to  the  risk,  and  not 
of  a  statement  of  matters  resting  merely  in  expectation  or  intention,;  and  that,if  the  representation 
be  in  the  nature  of  a  promise  for  future  conduct,  it  will  be  of  no  avail  unless  inserted  in  the 
policy.  Bryant  v.  Ocean  Insurance  Company,  22  Pickering,  200;  Alston  v.  Mechanics'  Mutual 
Insurance  Company,  4  HUl,  330.  The  doctrine  of  these  cases  has  been  questioned  by  Mr.  Duer 
{supra),  whose  opinion  is  concurred  in  by  Chancellor  Kent.     3  Kent  C.  285,  n.  d  (6th  ed.).  *  * 

(A  notice  given  to  an  agent  of  the  insurance  company,  is  notice  to  the  company,  when  it  re- 
lates to  business  within  the  scope  of  his  agency.  McEwen  v.  Montgomery  County  Mutual 
Insurance  Company,  5  Hill  (N.  T.  ,  10 1 .  And  the  act  of  an  agent  approving  of  an  additional 
insurance,  binds  the  company.  Potter  v.  Ontario  and  Livingston  Mutual  Insurance  Company, 
Id.  147. 

Where  the  description  or  undertaking  of  the  assured  as  to  the  use  made,  or  to  be  made,  of  the 
premises,  amounts  to  a  warranty,  it  is  not  all  material  to  inquire  whether  it  was  honestly  or  frau- 
dulently made;  if  untrue  or  unperformed,  it  avoids  the  pohcy.  Mead  v.  The  Northwe  tern  In- 
surance Company,  3  Selden  R.  630.) 

(1)  By  Lord  EUenborough,  Vallanoe  v.  Dewar,  1  Campb.  503 ;  Sawtell  v.  London,  5  Taunt. 
383  ;  Gladstone  v.  King,  1  Maule  v.  Selw.  35  ;  Buff  v.  Turner,  2  Marsh.  46;  Freeland  v.  Glover, 
6  Bsp.  N.  P.  C.  14  ;  Boyd  v.  Dubois,  3  Campb.  N.  P.  C.  133.  It  is  not  necessary  to  communicate 
circumstances  inserted  in  Lloyd's  List.     Friere  v.  'Woodhouse,  Holt's  C.  572. 

Note  845. — A  party  is  not  bound  to  communicate  the  time  of  sailing,  unless  at  the  time  when 
the  policy  is  effected,  it  is  a  missing  ship.  Per  Tindal,  C.  J.,  in  EltOn  v.  Larkins,  5  Car.  &  Payne, 
385.  In  the  case  of  Ely  v.  Hallet  (2  Caines'  R.  57),  the  plaintiff  had  special  information  of  a 
violent  storm  which  took  place  eleven  hours  after  the  vessel  sailed,  which  he  did  not  particularly 
describe  to  the  underwriters ;  and  it  was  held  by  a  majority  of  the  court  that  he  could  not  re- 
cover. But  in  Fiske  v.  N.  B.  M.  Ins.  Co.  (15  Pick.  310),  where  the  ship  was  not  a  missing  ship, 
but  sailed  on  the  18th  or  19th  of  November,  1831,  from  Boston  to  Smyrna,  and  back  to  Boston- 
the  policy  was  written  March  13,  1832 — not  quite  four  months  after  she  sailed  ;  but  the  usual 
length  of  such  voyages  is  six  months ;  the  jury  having  found  a  verdict  for  the  plaintiSf,  the  court 
refused  to  set  it  aside,  although  it  was  in  evidence  that  one  underwriter  had  refused  to  under- 
write, on  being  informed  that  there  was  a  gale  on  November  22,  1831,  and  that  the  vessel  had 
sailed  three  or  four  days  previous ;  and  although  the  plaintiffs  did  not  disclose  to  the  defendants 
the  time  when  the  ship  sailed. 

The  concealment  which  vitiates  a  policy  must  be  of  a  fact  material  to  a  just  estimate  of  the  risk. 
A  merchant  resident  at  S.,  shipped  goods  by  the  ship  C.  for  England,  and  by  another  ship  which 
sailed  after  the  ship  0.,  wrote  to  an  agent  in  England,  desiring  him,  if  he  received  that  letter 
before  the  C.  arrived,  to  wait  for  thirty  days,  in  order  to  give  every  chance  for  her  arrival,  and 
then  effect  an  insurance  on  the  goods ;  the  letter  was  received,  and  the  agent  having  waited  more 
than  thirty  days,  employed  a  broker  to  effect  an  insurance,  and  handed  the  letter  to  him ;  the 
broker  told  the  underwriter  when  the  ship  sailed,  and  when  the  letter  ordering  an  insurance  was 
written,  but  he  did  not  state  when  it  was  received,  nor  the  order  to  wait  thirty  days  after  the 
receipt  of  it,  before  effecting  an  insurance.    The  0.  never  arrived.    In  an  action  on  the  policy. 
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is  bound  to  communicate  the  information  wliicli  he  has  received,  though 
he  does  not  know  it  to  be  true,  and  though  it  afterwards  turns  out  to  be 
false.(l)  It  is,  however,  sufBcient  to  communicate  facts,  and  there  is  no 
obligation  to  state  any  opinion  or  conclusion  founded  upon  these  facts.(2) 

Opinion  of  underwriters. 

A  difference  of  opinion  has  been  entertained  upon  the  point,  whetheif 
the  evidence  of  underwriters  as  to  the  material  nature  of  the  circumstances 
concealed  or  misrepresented,  and  the  effect  they  would  have  had  on  the 
premium,  is  admissible.  In  a  case  determined  in  the  time  of  Lord  Mans- 
field, a  broker  gave  evidence,  that  he  believed  the  defendant  would  not 
have  meddled  with  the  insurance,  if  he  had  seen  certain  letters ;  and  his 
Lordship  observed,  that  such  an  opinion,  though  it  had  been  received,  was 
notevidence,(3)  In  a  later  case,  witnesses  were  allowed  to  prove,  that,  if 
certain  facts  had  been  communicated  to  them,  they  would  not  have  engaged 
in  the  risk.  But  Chief  Justice  Gibbs,  in  summing  up  to  the  jury,  justly 
observed,  that  the  evidence  led  to  nothing  satisfactory,  and  ought  to  have 
been  rejected.(4)  In  the  last  case  which  has  occurred  relative  to  this 
point,  Holroyd  J.  is  reported  to  have  held,  that  a  witness  conversant  in 
the  subject  of  insurance  might  give  his  opinion,  as  a  matter  of  judgment, 


no  fraud  was  imputed  to  the  plaintiff,  but  several  underwriters  were  called,  who  stated  that,  in 
their  opinion,  the  matters  not  communicated  were  material ;  and  the  jury  being  of  opinion  that  a 
material  part  of  the  letter  had  been  concealed,  found  a  verdict  for  the  defendant.  Richards  v. 
Murdock,  10  Bam.  &  Cress.  527.  The  question  of  materiality  is  for  the  jury.  However,  it  has 
since  been  considered  that  the  evidence  of  underwriters  was  improperly  admitted.  Campbell  v. 
Richards,  2  Nev.  &  Mann.  546 ;  S.  C,  5  Barn.  &  Adol.  840. 

The  announcement  of  a  material  fact  at  Lloyd's,  in  the  foreign  list,  wiU  not  dispense  with  a 
communication  from  the  insured.     Elton  v.  Larkins,  8  Bing.  198. 

*  *  See  the  next  preceding  note.  *  * 

(1)  Lynch  v.  Hamilton,  3  Taunt.  37. 

Note  846. — If  the  owner,  at  the  time  of  procuring  the  insurance,  had  no  knowledge  of  the  loss, 
but  acted  upon  entire  good  faith  in  procuring  the  insurance,  he  is  not  precluded  from  a  recovery, 
nor  is  the  policy  void  by  the  omission  of  the  master  to  communicate  intelligence  of  the  loss, 
although  such  omission  was  fraudulent,  to  enable  the  owner  to  make  insurance  after  the  total 
loss,  the  owner  not  being  conusant  of  any  such  act  or  design  at  the  time  of  such  insurance.  Per 
^tory,  J.,  in  Ruggles  v.  General  Int.  Ins.  Co.,  4  Mason,  74;  S.  C,  12  Wheat.  408.  (SeeBulkley 
V.  Protection  Ins.  Co.,  2  Paine  0.  C.  82 ;  Howard  Ins.  Co.  v.  Bruner,  23  Penn,  State  R.  50 ;  and 
Myers  v.  Gerard  Ins.  Co.,  26  Id.  192.) 

*  *  But  this  doctrine  has  been  powerfully  combatted  by  Mr.  Duer.  2  Duer  on  Ins.  pp.  419, 
430,  and  proofs  and  illustrations.  *  * 

In  an  insnrance  on  life,  a  suppression  or  false  representation  of  facts,  material  to  be  known  by 
the  insurers,  vitiates  a  policy,  although  it  was  in  answer  to  a  parol  inquiry,  and  the  policy  is,  by 
the  articles  of  insurance,  to  be  void  on  false  answers  being  given  to  certain  written  inquiries,  8 
Barn.  4;  Cress.  586;  Miles  v.  Connecticut  L.  Ins.  Co.,  3  Gray  R.  580. 

(2)  Bell  V.  Bell,  2  Camp.  ^.  P.  C.  476. 

(3)  Carter  v.  Boehm,  Burr.  1905.     See  'V'ol.  I. 

(4)  Durrell  v.  Bederley,  Holt's  G.  283. 
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whetlier  particular  facts,  if  disclosed,  would  have  made  a  differeuce  in  tlie 
general  opinion  of  underwriters,  as  to  the  amount  of  the  premium.(l) 


(1)  Berthom  v.  Loughenan,  2  Stark.  N.  P.  C.  258. 

Note  847. — ^But  it  seems  to  be  now  settled,  that  the  evidence  of  undenvritera  and  brokers  is 
not  admissible  to  show  that  in  their  opinion  the  matters  not  communicated  are  material.  Camp- 
bell V.  Richards,  5  Bam.  &  Adol.  840;  Jefferson  Ins.  Co.  v.  Cotheal,  1  Wend.  72.  However,  in 
Chapman  v.  Walton  (10  Bing.  57),  defendant  a  broker,  having  effected  policies  of  insurance  on 
goods  for  R.,  B.  putting  into  his  hands  a  letter  from  the  supercargo  of  the  ship  conveying  the 
goods,  told  the  defendant  the  policies  were  to  be  altered,  and  he  must  do  the  needful.  In  an 
action  against  the  defendant  for  negligence  in  this  matter,  held,  that  the  brokers  might  be  called 
to  say,  looking  at  the  policies,  the  invoices  of  the  goods,  and  the  letter,  what  alterations  in  the 
policies  a  skillful  broker  ought  to  have  made.  It  is  proper  to  remark,  that  this  decision  was 
made  in  the  Court  of  Bankruptcy,  in  Trinity  Term,  1833,  Tijidal,  Ch.  J.,  citing  Berthom  v.  Loughe- 
nan, and  Richards  v.  Murdock ;  and  Campbell  v.  Richards  {supra),  was  decided  in  Bail  Court, 
In  Michaelmas  Term,  1833,  Denman,  Ch.  J. 

*  *  Mr.  Duer  admits  that  the  English  cases  on  this  question  are  in  a  state  of  direct  conflict^ 
but  inclines  to  the  opinion,  that  the  weight  of  authority  is  in  favor  of  receiving  the  evidence,  and 
that  such  has  been  the  usual  practice  in  the  United  States.  2  Duer  on  Ins.  683,  and  note ;  Id. 
780 — 788,  Proofs  and  Illustrations.  Chancellor  Kent  admits  that  the  question  is  unsettled,  but 
concurs  with  Mr.  Duer,  that  the  evidence  is  competent ;  3  Kent's  C.  (6th  ed.)  285,  and  note  d, 
where  the  cases,  for  and  against  the  competency  of  such  evidence,  are  collected.  See  1  Smith's 
Lead.  Cases,  270,  and  the  English  and  American  notes,  and  tit.  Opinion  in  index  to  Vols  I  and 
II.  And  see  the  cases  cited  in  the  following  extract  from  Co  wen  and  Hill's  note,  529,  to  the  last . 
edition  of  PhiL  on  Ev. : — *  * 

"Folkea  v.  Chad,  cited  by  our  author,  has  lately  been  published  from  the  MS.  reports  of  Mr. 
Douglass.  See  3  Dougl.  R.  156.  For  the  general  doctrine  advanced  in  this  paragraph  of  our 
author,  see  also  the  opinion  of  Savage,  0.  J.,  in  the  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  78, 
who  adopts  several  of  the  Illustrations  contained  in  the  text.  See  also  CorUs  v.  Little,  1  Green. 
232;  Crowell  v.  Ku-k,  3  Dev.  355;  Rochester  v.  Chester,  3  K  H.  R.  349,  365,  366;  and  The 
People  V.  De  Graff,  1  Wheel.  Cr.  Cas.  205.  '  People  entertain  opinions  on  almost  every  subject 
that  comes  into  a  court  of  justice,  some  on  one  side,  some  on  the  other ;  and  if  one  man's  opinion 
is  evidence,  every  man's  is  also.  But  the  jury  is  kept  together  in  order  to  exclude  all  mere 
opinions,  so  as  to  bring  them  to  decide  on  the  merits  of  a  title,  according  to  their  own  opinion 
on  the  facts  in  evidence.'  Per  Pord,  J.,  in  Corlis  v.  Little,  1  Green,  232.  So  closely  is  this  rule 
adherpd  to,  that  even  subscribing  witnesses  to  a  will  cannot  be  allowed  to  express  an  opinion  aa 
to  the  testator's  sanity.  Per  Daniel,  J.,  in  Crowell  v.  Kirk,  3  Dev.  357.  And  cleariy  none  other 
can  be  permitted  to  express  such  opinion,  unless  he  be  a  pliysician,  or  a  man  possessing  scientific 
knowledge  on  the  subject.  The  opinions  of  witnesses  are  coniined  to  men  of  science,  art,  or  skiU  in 
some  particular  branch  of  business.  Per  Daniel,  J.,  in  Crowell  v.  Kirk,  3  Dev.  356,  357 ;  per 
Pord,  J.,  in  Corlis  v.  Little,  1  Green,  232.  A  witness  is  not  to  state  what  Constitutes  mental 
capacity,  or  a  disposing  mind  and  memory,  that  being  a  matter  of  legal  definition.  He  may  state 
the  testator's  degree  of  intelligence  or  imbecility  in  the  best  way  he  can,  so  as  to  impart  to  the 
court  and  jury  the  knowledge  of  his  meaning,  that  they  may  ascertain  what  was  the  state  of  the 
testator's  mind  and  memory.  Per  Ruffin,  J.,  in  Crowell  v.  Kirk,  3  Dev.  358.  Other  cases,  how- 
ever, though  they  acknowledge  the  general  rule,  disagree  with  the  above  as  to  opinions  upon 
sanity.  On  trying  a  defence  of  lunacy  interposed  against  a  promissory  note,  witnesses  who  were 
not  professional  were  allowed  to  state  their  opinions,  though  held  these  must  be  given  in  con- 
nection with  the  facts  on  which  they  were  formed.  Grant  v.  Thompson,  4  Conn.  R.  203,  208 
209.  The  court  rely  on  Swift's  Ev.  Ill,  who  makes  sanity  an  exception  to  the  general  rule. 
He  says  the  testimony  of  witnesses  on  this  subject  wiU  generally  be  in  the  shape  of  an  opinion. 
But  they  must  detail  the  facts.  Id.  The  same  thing  was  allowed  to  subscribing  witnesses  to  a 
will,  as  to  the  tsatator's  sanity.  Pool  v.  Richardson,  3  Mass.  R.  330.  And  see  Dickinson  v. 
Barber,  9  Mass.  R.  227.    And  to  other  witnesses,  who  spoke  from  actual  knowledge  of  the  tes- 
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tator.  'Wogan  v.  Small,  11  Sergeant  &  Rawle,  141 ;  Harrison  v.  Rowan,  3  "Wash.  C.  0.  E.  580. 
Indeed,  in  Wogan  v.  Small,  the  court  allowed  the  question,  '  Did  you  think  the  testator  fit  or 
unfit  to  make  a  wUl?'  and  in  Rambler  r.  Tryon  (7  Serg.  &  Rawle,  90),  held,  that  facts  and  opirl- 
ipns  of  sanity  founded  on  them,  may,  as  to  a  testator,  be  received  from  his  acquaintances.  Some 
of  these  authorities  appear  too  anomalous  to  be  rehed  on  as  a  safe  guide  to  the  practitioner,  out 
of  the  very  courts  where  they  arose. 

"In  questions  of  the  value  of  property,  the  witness  must  often  testify  to  opinion.  Swift's  Ev- 
111 ;  Kellogg  V.  Krauser,  14  Serg.  &  Rawle,  137,  141,  142 ;  Rochester  v.  Chester,  3  N.  H.  R. 
349,  365,  366,  contra.  So  with  regard  to  handwriting.  Swift's  Ev.  111.  The  value  of  a  piece 
of  land  in  market  being  material,  the  court  refused  to  allow  witnesses  who  had  not  been  in  a 
course  of  buying  and  selling  such  land,  to  give  an  opinion.  They  said  it  must  be  described,  and 
the  jury  must  judge.  And  they  questioned  the  admissibility  of  such  evidence,  even  from  wit- 
nesses skilled  in  and  used  to  dealing  in  such  property  in  the  neighborhood  were  it  lay.  Roches- 
ter V.  Chester,  3  F.  H.  R.  349,  364  to  366.  But  Kellogg  v.  Krauser  (14  Serg.  &  Rawle,  137,  141, 
142),  is  directly  the  contrary.  Mere  naked  opinion  as  to  the  age  of  «■  party  from  his  appearance 
only  was  rejected.  The  opinion  in  the  case  was :  '  I  should  think,  from  his  appearance,  that  he 
was  a  minor  between  fourteen  and  seventeen  years  of  age.'  It  was  material  to  prove  the  person 
under  twenty-one.  The  court  thought  that  if  the  witnesses  had  stated  the  facts  indicative  of  age, 
and  then  followed  with  an  opinion,  that  would  have  been  admissible.  Morse  v.  The  State  of 
Connecticut,  6  Conn.  R.  9,  13.  And  though  usage  of  trade  may  be  proved,  this  cannot  be  by 
mere  naked  opinion.  Austin  v.  Williams,  2  Hamm.  R.  61,  64.  Of  course  a  witness  cannot  be 
permitted  to  prove  tlie  opinions  of  others  on  any  question.  Robbins  v.  Treadway,  2  J.  J.  Marsh. 
542.  Whether  buildings  are  so  located  and  of  such  a  description  as  to  increase  the  risk  above 
that  covered  by  a  premium  in  a  policy  of  insurance,  is  not  a  matter  of  skill  to  be  determined  by 
experts  in  the  business  of  insurance.  And,  therefore,  the  opinion  of  the  president  of  an  insurance 
company  ou  this  point,  upon  the  facts  disclosed  in  evidence,  was  excluded.  Jefferson  Ins.  Co. 
V.  Cotheal,  7  Wend.  72,  77,  78.  Nor  can  the  opinion  of  underwriters  whether  certain  circum- 
stances, as  rumors  and  the  like,  would  have  prevented  an  insurance,  be  received.  Id.  79  ;  Rich- 
ards V.  Murdock,  10  Barn.  &  Cress.  527,  imfra,  S.  C,  contra.  Nor  a  surveyor  as  to  the  proper 
location  of  a  grant.  Earar's  Heirs  v.  Warfield,  8  Mart.  Lou.  R.  (N.  S.)  695.  In  justifying  a  libel 
accusing  the  plaintiff,  a  physician,  of  having  so  conducted  in  giving  countenance  to  a  quack,  that 
no  respectable  physician  could  consult  with  him  without  injuring  himself  in  the  eyes  of  his 
brethren,  it  was  held  that  medical  gentlemen  could  not  be  asked  on  a  statement  of  the  plainti&'a 
conduct,  whether  the  libel  was  true.  Tindal,  C.  J.,  said ;  '  Witnesses  skilled  in  any  art  or  science 
may  be  called  to  say  what,  in  their  judgment,  would  be  the  result  of  certain  facts  submitted  to 
their  consideration ;  but  not  to  give  an  opinion  on  things  with  which  a  jury  may  be  supposed  to 
be  equally  well  acquainted.  If  in  this  case  any  specific  rules  of  the  medical  profession  had  been 
given  in  evidence,  the  defendant  perhaps  might  have  been  allowed  to  show  that  the  plaintiff,  by 
violating  those  rules,  had  rendered  himself  unworthy  of  the  countenance  of  his  brethren.  But 
the  answer  here  may  depend  altogether  on  the  temper  and  peculiar  opinion  of  the  individual 
witness.'     Ramadge  v.  Ryan,  9  Bing.  333. 

"But  in  an  action  for  breach  of  marriage  promise,  a  witness  for  the  plaintiff  was  allowed  to 
answer  the  question  whether,  living  with  the  plaintiff  and  from  an  observation  of  her  deport- 
ment, &c.,  he  was  of  opinion  that  the  plaintiff  was  sincerely  attached  to  the  defendant.  M'Kee 
V.  Nelson,  4  Cowen's  E.  355. 

"  In  respect  to  matters  wliioh  call  for  opinions  founded  on  peculiar  knowledge,  it  is  proper  for 
the  court  first  to  ascertain  whether  the  witness  be  an  expert,  that  is  to  say,  skilled  in  the  matter 
to  which  his  opinion  is  desired.  They  may  be  satisfied  on  this  question  by  examining  the  wit. 
ness  liiraself  and  others,  as  was  done  in  Mendum's  Case  (6  Rand.  709,  710).  The  objection  was, 
that  the  witness  offered  did  not  possess  such  a  degree  of  skill  and  experience  as  a  surgeon,  aa 
would  wurraiit  the  court  in  taking  his  opinion.  Tlie  evidence  was  tliat  the  witness  had  gradu- 
ated as  a  surgeon  at  the  university,  where  ample  means  of  surgical  instruction  existed,  that  he 
had  practiced  medicine  and  surgery  seventeen  years  in  the  country,  had  performed  surgical  ope- 
rations sometimes  with,  and  sometimes  without  the  aid  of  others,  though  very  seldom.  It  ap- 
peared that  he  stood  high  as  a  physician  in  his  neighborhood,  and  was  confided  in  as  a  surgeon, 
4;c.    Anotlier  surgeon  was  examined  as  to  the  witness's  standing.    The  witness  himself  was  in- 
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terrogated  as  to  his  particular  practice,  and  though  he  had  never  actually  inspected  a  stab  made 
by  a  knife  or  dirk,  he  was  received,  upon  his  general  knowledge  and  experience,  to  give  his 
opinion  whetlier  the  particular  wound  was  made  by  one  or  the  other. 

"Professional  books  or  books  of  science  (e-  3.,  medical  books),  are  not  admissible  as  evidence, 
though  experts  may  be  asked  their  judgment  and  the  grounds  of  It,  which  may,  in  some  degree, 
be  founded-  on  books  as  a  part  of  their  general  knowledge.  Collier  v.  Simpson,  5  Garr.  & 
Payne,  73. 

"  With  regard  to  the  various  departments  of  knowledge,  from  which  opinions  may  be  received, 
and  the  extent  to  which  they  are  admissible,  and  may  be  relied  on,  the  cases  furnish,  though 
not  a  fall  and  perfect,  yet  a  considerable  variety  of  illustration.  In  an  action  for  negligently 
steering  a  ship,  you  may  ask  experienced  nautical  men  whether  certain  acts  amounted  to  negh- 
gence.  Malton  v.  Nesbit,  1  Carr.  &  Payne,  10.  They  may  state  to  what  they  think  the  cause 
of  the  accident  is  attributable ;  but  they  ought  not  to  say  they  consider  the  fault  on  one  side  or 
the  other.  Jameson  v.  Drinkald,  12  Moore,  148,  157.  On  the  trial,  it  became  important  to 
ascertain  whether  certain  heaps  of  stones  were  put  up,  and  certain  trees  were  anciently  marked, 
for  the  purpose  of  making  them  monuments  of  boundaries.  The  plaintiff  called  S.  H.,  an  ex- 
perienced and  skillful  surveyor,  who  testified  as  to  the  appearance  of  the  stones  and  trees.  His 
opinion  was  then  asked,  whether  the  trees  and  stones  were  or  were  not  boundaries.  This  was 
objected  to  by  the  defendant,  on  the  ground  that  the  witness  ought  to  be  confined  to  the  state- 
ment of  facts,  leaving  the  jury  to  judge  wliether  the  trees  and  stones  were  or  were  not  bounda- 
ries. The  court  held  the  opinion  Of  the  witness  competent ;  and  Parker,  C.  J.,  said :  '  He  being 
a  practical  surveyor,  with  long  experience,  would  have  acquired  skill  in  determining  whether 
marks  on  trees  and  piles  of  stones  were  intended  as  monuments  of  boundaries.'  Davis  v. 
Mason,  4  Pick.  156,  157,  158,  159.  The  opinion  of  an  underwriter  was  held  admissible,  that 
the  withholding  certain  communications  was  a  material  suppression.  Richards  v.  Murdock,  10 
Barn.  &  Cress.  627. 

"  On  a  question  whether  the  testatrix  was  sane,  the  physicians  were  asked,  whether,  from  the 
circumstances  of  the  patient,  and  the  symptoms  they  observed,  they  were  capable  of  forming  an 
opinion  of  the  soundness  of  her  mind;  and  if  so,  whether  they  thence  concluded  that  her 
mind  was  sound  or  unsound ;  and  in  either  case,  they  were  required'  to  state  the  circumstances 
or  symptoms  from  which  they  drew  their  conclusions.  Hathorn  v.  King,  8  Mass.  R.  371.  In  a 
subsequent  case,  tlie  court  denied  general  evidence  of  physicians,  that  a  man  was,  in  theh' 
opinion,  insane,  they  not  stating  any  circumstance  on  which  their  opinions  proceeded.  Dicken- 
son V.  Barber,  9  Mass.  R.  225.  These  cases  are  cited  with  approbation  by  Savage,  C.  J,,  in 
JeH'erson  Ins.  Co.  v.  Cotheal,  7  "Wend.  7  8. 

"  On  trials  for  murder  by  poisoning,  the  opinions  of  physicians  are  a  very  usual,  and  indeed, 
an  almost  indispensable  resource,  in  settling  the  question  whether  the  deceased  came  to  his  death 
from  that  cause.  The  opinions  of  skillful  and  practical  chemists,  though  they  do  not  profess 
medical  knowledge,  it  is  presumed  may  also  be  resorted  to.  The  rules,  observations  and  experi- 
ments by  which  professional  opinion  should  be  guided  in  these  cases,  are  very  handsomely  dis- 
cussed in  2  Beck's  Medical  Jurisprudence,  cli.  3  to  7,  inclusive.  There  is  also  a  title  devoted  to 
this  subject  in  MacnaUy's  Bv.  225  to  229,  the  whole  of  ch.  30.  So  far  as  this  goes  to  legal  doc- 
trine, directing  the  judicial  application  of  medical  or  chemical  skill,  it  is  valuable ;  but  in  guiding 
that  skill,  it  is  obviously  deficient ;  and  must  be  so,  coming  from  any  hand  short  of  an  expert 
himself.  Smattering  and  quackery  are  sufBciently  dangerous  anywhere ;  they  are  peculiarly  so 
in  medical  jurisprudence.  "We  had  occasion ;  through  Mr.  Evans  {ante,  note  324),  to  suggest 
rules  for  appreciating  this  kind  of  evidence,  though  the  distinctions  of  the  witness  be  perfectly 
incomprehensible  to  untutored  minds.  Mr.  MacnaUy's  book  certainly  puts  forward  some  other 
precautions  which  are  not  without  their  use.  "We  are  not  to  receive  such  opinions  implicitly  in 
all  oases.  In  trials  for  infanticide,  the  floating  of  the  lungs  in  water  was  formerly  held  to  be 
ground  on  which  a  surgeon  might  justify  an  opinion  that  the  deceased  infant  was  born  aUve ; 
a  test  which  Doctor  Hunter  afterwards  held  insufficient.  Macnally,  329.  But  see  1  Beck's  Med. 
Jurispr.  225,  226.  "While  the  testimonies  of  professional  men  of  known  skill  and  just  estimation 
are  affirmative,  they  are  generally  to  be  credited  ;  whereas,  when  negative,  their  evidence  does 
not  amount  to  the  disproof  of  a  charge  otherwise  established  by  various  and  independent  circum- 
stances.   The  party  being  interested  in  the  death,  having  made  secret  preparations  of  poison 
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Representation. 

'J 'he  defendant  may  prove,  under  the  general  issue,  that  the  insured,  or 
his  agent,  have  misrepresented  a  material  fact,  collateral  to  the  policy .(1) 
But  a  repreaentation  need  not  be  strictly  and  literally  correct,  it  is  suffi- 
cient if  it  is  substantially  true,(2)  or  if  it  is  made  bona  fide,  and  upon  pro- 


without  probable  motiye,  having,  in  other  instances,  brought  the  life  of  the  deceaaed  into  danger, 
having  discovered  an  expectation  of  the  fatal  event ;  that  event  having  taken  place  suddenly, 
and  without  previous  31  health ;  having  endeavored  to  stifle  inquiry  by  precipitately  burying  the 
body,  and  afterwards,  on  inspection,  signs  agreeing  with  poison  being  observed,  though  medical 
men  will  not  positively  affirm,  and  are  not  uniform  in  their  opinions  that  the  signs  could  not 
have  been  owing  to  any  other  cause ;  such  cumulative  strength  of  circumstantial  evidence 
wrought  the  conviction  of  Captain  Donnelly  for  murder,  by  the  ministration  of  laurel  water  to 
Sir  Theodosius  Boughtou.  The  conviction,  however,  did  not  give  general  satisfaction.  The  strong 
charge  of  Buller,  J.,  and  the  evidence  of  the  medical  witnesses,  were  afterwards  severely  criticised 
in  several  publications,  and  among  others,  in  the  'Theory  of  Presumptive  Proof,' a  treatise  noticed 
by  us  ante,  note  323.  A  leading  witness.  Doctor  Hunter,  thought  the  signs  did  not  raise  a  sus- 
picion ;  but  Buller,  J.,  applied  the  strong  language  usual  on  such  occasions,  to  the  other  facts  in 
in  proof:  'circumstances  cannot  lie.'  See  Macnally,  329,  330,  in  connection  with  appendix  to 
Phill.  Ev.  (Am.  ed.)  1816.  Two  respectable  surgeons  also  differed  upon  the  question  whether 
one  Jaclsson  died  by  poison,  though  the  body  was  opened  the  morning  after  his  death ;  one  per- 
tinaciously adhering  to  the  hypothesis  of  poison,  and  the  other  to  a  decided  bihous  habit  of 
Jackson,  wrought  upon  by  the  sudden  agitation  consequent  on  his  being  brought  to  the  bar  to 
receive  sentence  of  death  for  high  treason.  He  there  fell,  and  expired  suddenly,  while  his  coun- 
sel were  arguing  in  arrest  of  judgment.  Macnally,  330,  ei  seq.  A  physician  may,  with  propri- 
ety, be  called  to  show  the  position,  direction  and  extent  of  a  wound,  and  the  obstacle  an 
instrument  might  meet  with  in  its  progress.  But  whether,  in  a  certain  relative  position,  and  in 
a  particular  manner,  or  by  a  particular  motion,  certain  muscular  strength  would  be  equal  to  the 
infliction  of  a  certain  wound,  seems  to  be  more  properly  a  matter  for  the  jury,  upon  the  facta. 
Goodwin's  Case,  N".  Y.  Gen.  Sess.,  March,  1820,  Colden,  Mayor,  presiding,  5  C.  H.  Rec.  25,  26, 
31.  A  surgeon  may  speak,  as  to  the  cause  of  the  death;  but  he  should  not  go  farther,  and  pro- 
nounce on  the  merits,  that  the  prisoner  htis  or  has  not  been  guilty  of  murder.  Per  Park,  J.,  in 
Jameson  v.  Drinkald,  12  Moore,  151.  And  see  per  Savage,  C.  J.,  to  the  same  effect,  in  Jeffer- 
son Ins.  Co.  V.  Cotheal,  1  Wendell,  78."     (See  3  Selden  R.  537.) 

(1)  Note  848 — It  is  no  defence  to  an  action  on  a  policy,  that  a  representation  was  made  of 
the  cargo  with  which  the  ship  was  to  sail  on  a  future  day,  although  in  fact  that  representation 
induced  the  defendant  to  sign  the  policy,  unless  the  misrepresentation  was  fraudulently  made. 
Flinn  v.  Tobin,  1  Mood.  &  Malk.  367.  The  contract  between  the  parties  is  the  policy,  which  is 
in  -writing,  and  cannot  be  varied  by  parol.  If,  however,  fraud  was  practiced  to  induce  the 
defendant  to  underwrite,  that  will  avoid  the  policy.  Id.  *  *  See  post,  note  850 ;  2  J)uer  on 
Ins.  664.  *  * 

To  constitute  a  representation,  there  should  he  an  affirmation  or  denial  of  some  fact ;  or  an 
allegation  which  would  plainly  lead  to  the  same  conclusion.  Livingston  v.  The  Maryland  Ins. 
Co.,  7  Oranch,  506. 

It  is  said  that  there  is  always  an  implied  representation  on  the  part  of  the  ship  owner,  that 
the  ship's  documents  contain  a  true  statement  of  the  ownership,  at  least  where  she  sails  under  a 
register.  Per  Story,  J.,  in  Ohl  v.  Eagle  Ins.  Co.,  4  Mason,  172.  But  a  condition,  or  an  implied 
undertaking,  not  expressed  in  the  policy,  may  be  supeiseded  by  a  verbal  or  written  statement. 
Or  if  the  representation  is  referred  to  in  the  policy,  it  may  be  taken  into  consideration  for  the 
purpose  of  ascertaining  the  intention  of  the  parties.  Per  Wilde,  J.,  in  Parka  v.  General  Int.  Ins. 
Co.,  6  Pick  34.     "=  1"  See  ante,  note  845,  aaiposi,  note  850.  *  * 

(2)  Pawson  v.  Watson,  Cowp.  785. 

NorE  849. — Delonguemere  v.  The  Tradesmen  Ins.  Co.,  2  Hall,  589.    A  substantial  compli- 
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bable  expeetation.(l)  A  representation  made  to  the  underwriters  at  tk« 
time  when  their  names  are  put  down  on  the  slip,  will  be  binding  on  the 
insured,  unless  it  be  qualified  or  withdrawn  before  the  execution  of  the 
policy.(2) 


ance  will  be  sufficient,  if  the  representatioa  is  free  from  fraud.  And  a  representation,  to  have 
the  eifect  of  a  warranty,  must  be  contained  in  the  deed  or  writing  itself;  and  must  be  part  of  the' 
contract,  and  appear  on  the  face  of  the  policy.  Per  Jones,  Ch.  J.,  in  Id,  *  *  See  the  authori- 
ties cited  ante,  note  844.  *  * 

In  a  fire  poUey,  a  building  was  described  as  "  a  frame  house  fitted  in  with  hrick;'"  held,  that  it 
was  competent  for  the  assured  to  prove  a  usage  as  between  insurers  and  insured,  that  a  house 
filled  in  with  brick  front  and  rear,  and  supported  on  the  one  side  by  a  wall  of  an  adjoining  house 
filled  in  with  brick,  and  ou  the  other  side  by  the  brick  wall  of  an  a^jpining  house,  was  considered 
"  as  a  frame  house  filled  in  with  brick,"  within  the  meaning  of  the  policy.  Fowler  v.  The  Mtna, 
Fire  Ins.  Co.,  7  Wend.  270.  *  *  See  Snyder  v.  The  Farmers'  Ins.  &  L.  Co.,  13  Wend.  92  ;  S.  C, 
16  Id.  481;  and  the  other  eases  cited  ante,  note  840.  *  *  (See  also  Mead  v.  The  Northwestern 
Ins.  Co.,  3  Selden  H.  530.) 

(1)  Bowden  v.  Vaughan,  10  Bast,  415. 

(When  the  representations  of  the  assured  are  incorporated  into  the  contract,  they  constitute  a 
warranty,  which  must  be  substantially  true.  Lindsey  v.  Union  M.  F.  Ins.  Co.,  3  R,  I.  157. 
But  where  his  representations  are  written  down  by  the  agent  of  the  company,  some  of  them 
being  omitted  as  immaterial,  it  has  been  held  that  the  insured  is  not  concluded  by  the  descrip- 
tion. Howard  Ins.  Co.  v.  Bruner,  23  Penn.  State  R.  50.  A  description  given  by  the  assured 
and  incorporated  into  the  policy  relating  to  the  risk,  is  a  warranty ;  and  a  warranty  is  in  the 
nature  of  a  condition  precedent,  and  must  be  fulfilled  before  an  action  can  be  maintained  against 
the  insurer.  6  Cowen  673;  Wall  v.  The  East  River  Ins.  Co.,  3  Selden  R.  370;  Wood  v.  The 
Hartford  Ins.  Co.,  13  Conn.  544;  3  Comst.  122  ;  Billings  v.  Tolland  Ins.  Co.,  20  Conn.  R.  139. 

(2)  See  Edwards  v.  Footner,  1  Campb.  530;  Dawson  v.  Atty,  7  East,  367. 

Note  S50.— Generally,  the  terms  of  the  policy  are  to  be  taken  as  the  evidence  of  the  contract- 
and  if  they  are  explicit,  all  proposals  made,  or  conversation  had,  before  the  subscription,  incon- 
sistent therewith,  are  to  be  considered  as  waived,  according  to  a  well  known  construction  of 
wrilteii  contracts.  Per  Wilde,  J.,  in  Parks  v.  General  Int.  Ins.  Co ,  5  Pick.  34.  When  the 
terms  of  the  contract  are  explicit,  they  cannot  be  varied  by  the  letter  of  the  plaintiff,  adduced  to 
show  his  sense  of  the  contract,  written  with  a  view  to  obtain  an  indemnity  from  another  (quarter. 
Weston,  J.,  in  Levy  v.  Merrill,  4  Greenl.  R.  180. 

*  *  Mr.  Duer  (2  Duer  on  Ins.  658 ;  Id.  711,  and  the  proofs  and  illustrations)  lays  it  down  as  a 
universal  rule,  that  evidence  of  a  positive  representation  is  always  competent,  where  its  terms  do 
not  plainly  contradict  those  of  the  policy;  and  Chancellor  Eent  expressly  concurs  in  his  opinion. 
3  Kent  C.  (6th  ed )  284,  note  a.  In  Alston  v.  The  Mech.  M.  Ins.  Co.  (4  Hill,  330),  ChanceUor 
Walworth  laid  it  down,  that  parol  evidence  of  what  passed  between  the  insured  and  the  under- 
writers, at  and  previous  to  the  delivery  of  the  pohcy,  is  not  admissible  for  the  purpose  of  adding 
to  or  varying  its  terms,  and  that  the  insured  cannot  avaU  himself  of  a  representation  not  inserted 
in  the  policy ;  and  the  Court  of  Errors  (Id.)  unanimously  reversed  the  judgment  of  the  Supreme 
Court  (S.  C,  1  Hill,  510),  which  proceeded  upon  the  opposite  doctrine.  S.  P.,  Jennings  v.  Chen- 
ango M.  Ins.  Co.,  2  Denio,  75  ;  Bryant  v.  Ocean  Ins.  Co.,  22  Pick.  209;  Holmes  v.  Charlestown 
M.  Ins.  Co.,  10  Mete.  211.  And  see  the  text.  Vol.  II,  and  notes.  As  to  the  competency,  gen- 
erally, of  extrinsic  proof  to  explain  or  vary  written  contracts,  see  the  text,  yol.  II  and  the 
notes;  and  1  Gr.  Ev.  §§  275—305.  *  *  ' 

(When  the  representation  or  engagement  of  the  assured  is  inserted  in  the  policy,  parol  evidence 
is  not  admissible  for  the  purpose  of  adding  to  and  thereby  varying  the  terms  of  the^  written  instru- 
ment (4  Hill  R.  330) ;  and  the  same  has  been  recently  held  by  the  Court  of  Appeals  in  a  case  not 
yet  reported.     Contra,  Howard  Ins.  Co.  v.  Bruner,  23;  Penn.  State  E.  50.) 
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EepresentatioM  to  the  first  underwriters. 

In  an  action  against  a  second,  or  other  subsequent  underwriter,  it  has 
been  the  practice  to  admit  evidence  of  representations  made  to  the  first 
underwriter,  on  the  ground  that  the  others  give  credit  to  the  repre- 
Eentations  made  to  the  first,  and  have  faith  in  his  judgment.^l)  How- 
ever, the  rule  has  never  been  extended  to  any  underwriter  except  the 
first;  and  the  admissibility  of  the  representations,  even  in  that  instance, 
has  been  thought  to  be  founded  more  on  precedent  than  on  reason.(2) 
Lord  Ellenborough  has  said  upon  this  subject  :(3)  "  Whenever  the  question 
comes  distinctly  before  the  court,  whether  a  communication  to  the  first 
underwriter  is  virtually  a  notice  to  all,  I  shall  not  scruple  to  remark,  that 
the  proposition  is  to  be  received  with  great  qualification.  It  may  depend 
upon  the  lime  and  circumstances,  under  which  that  communication  was 
made ;  but  on  the  mere  naked  unaccompanied  fact  of  one  name  stand- 
ing first  upon  the  policy,  I  should  not  hold  that  a  communication  made 
to  him  was  virtually  made  to  all  the  subsequent  underwriters.  But  the 
question  is  of  such  a  magnitude,  that,  if  it  should  arise,  I  should  direct  it 
to  be  put  on  the  record,  in  order  that  it  might  be  submitted  to  the  consid- 
eration of  all  the  judges." 

Order  of  names  in  slip. 

In  the  case  of  Marsden  v.  Eeid,(4:)  as  the  name  of  the  underwriter,  to 
whom  the  broker  had  made  certain  representations  concerning  the  ship, 
stood  in  the  policy  after  the  name  of  the  defendant,  it  was  proposed,  on 
the  part  of  the  defendant  to  give  in  evidence  a  separate  slip  of  paper, 
which,  as  it  was  said,  contained  the  names  of  the  underwriters  in  the  triie 
order  in  which  they  had  been  originally  applied  to,  and  in  which  they 
had  agreed  to  sign,  and  this  order  was  difi'erent  from  that  on  the  policy. 
This  paper  was  tendered  in  evidence,  to  show  the  order  in  which  the  un- 
derwriters had  in  truth  engaged,  for  the  purpose  of  introducing  evidence 
of  a  false  representation  made  to  the  first  underwriter.  But  Lord  Ellen- 
borough,  C.  J.,  at  the  trial,  and  the  court  afterwards,  upon  the  discussion 
of  the  rule  for  setting  aside  the  verdict,  were  of  opinion,  that  the  paper  in 
question  could  not  be  received  in  evidence  for  this  purpose,  on  account  of 
the  want  of  a  stamp  ;  the  effect  of  the  evidence  being  to  show,  through 
the  medium  of  a  writing,  that  the  contract,  entered  into  between 
these  parties,  was  different  from  that  which  it  appeared  to  be  upon  the 
face    f  the  pohcy  itself,  inasmuch  as  the  true  contract  was  to  be  evidenced 


(1)  Pawson  T.  'Watson,  Cowp.  tSS;  3  East,  613;  Barber  v.  Fletcher,  Doug.  305;  Staekpole  v- 
Simon,  MS.  case  reported  ia  Par's  System  of  Insurance,  p.  648  (last  ed.). 

(2)  See  Brine  v.  Featherstone,  4  Taunt.  811. 

(3)  Forrester  v.  Pigou,  1  Maule  &  Selw.  13.    And  see  3  East,  613, 

(4)  3  Eaat,  513. 
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by  the  order  in  wHcli  the  underwriters  had  engaged,  as  appeared  bj  the 
paper  produced.(l) 

Seaworthioess. 

Another  ground  of  defence  is,  that  the  ship  insured  was  not  seaworthy 
at  the  commencement  of  the  risk;  for  the  seaworthiness  is  an  implied 
condition  or  warranty  in  every  policy.(2)     If  the  inability  of  the  ship 


(1)  Note  851. — Insurance  was  effected  upon  a  ship  and  her  freight  by  an  agent  of  the  assured, 
who  delivered  to  the  insurance  broker  a  written  memorandum,  that  the  assured  was  the  ownei" 
of  one  half  the  ship  and  freight,  and  that  the  pohey  was  to  take  effect,  if  no  insurance  were  made 
by  the  owner  elsewhere;  this  memorandum  not  being  inserted  in  the  policy  or  annexed  to  it,  was 
held  not  to  be  evidence  to  control  the  contract  of  the  parties.  Higginson  v.  Dall,  13  Mass.  R.  96. 
The  sole  object  for  which  the  paper  was  offered,  was  to  avoid  the  policy  on  account  of  an  event 
specified  in  the  paper ;  in  fact  to  make  the  policy  conditional,  when  by  its  terms  it  was  absolutei 
thereby  in  effect  annulling  the  contract  by  extrinsic  matter  proved  by  parol,  and  thus  defeating 
the  intention  of  the  parties,  as  expressed  in  the  instrument  made  to  carry  that  intention  into 
effect.  In  the  subsequent  case  of  Parks  v.  General  Int.  Ins.  Co.  (5  Pick.  34),  the  learned  judge 
Who  delivered  the  judgment  of  the  court  observes:  "Generally,  no  doubt,  the  terms  of  the  poUcy 
are  to  be  taken  as  the  evidence  of  the  contract;  and  if  they  are  explicit,  all  proposals  made  or 
conversation  had,  before  the  subscription,  inconsistent  therewith,  are  to  be  considered  as  waivedi 
according  to  a  well  known  construction  of  written  contracts.  But  a  condition,  or  an  implied  un- 
dertaking, not  expressed  in  the  policy,  may  be  superseded  by  a  verbal  or  written  statement.  Or 
if  the  representation  is  referred  to  in  the  policy,  it  may  be  taken  into  consideration  for  the  pur- 
pose .  of  ascertaining  the  intention  of  the  parlies."  So,  it  has  been  held  that  a  verbal  representa- 
tion, made  at  the  time, the  policy  was  effected,  was  not  admissible ;  the  evidence  not  being  offered 
to  show  any  fraud  in  the  transaction.  New  York  Gas  Light  Co.  v.  Mechanics'  Fire  Ins.  Co.,  2 
Hall,  108.  And  where  the  poKoy  expressly  assumed  all  risks  contained  in  the  regular  policies  o^ 
Insurance ;  held,  that  loss  by  capture  being  one  of  the  usual  risks,  the  defendants  could  not  intro- 
duce a  letter  from  the  plaintiffs  for  the  purpose  of  shovring  that  the  poUcy  covered  only  the  risk 
of  the  sea;  the  court  saying:  ""We  are  not  at  liberty  to  vary  a  contract,  the  terms  of  which  are 
thus  explicit,  from  any  consideration  drawn  from  the  amount  of  the  premium,  or  from  the  letter 
of  the  assured  to  their  correspondent,  adduced  to  show  their  sense  of  tlie  contract,  written  with  a 
view  to  obtain  indemnity  from  another  quarter."  Levy  v._  Merrill,  4  Greenl.  R.  180.  *  *  See 
twfe,  note  852.  *  * 

(2)  Note  852.— Rich  v.  Parker,  7  T.  R.  109  ;  Shore  v.  Bentall,  1  Barn.  &  Cress.  798;  "Wedder- 
bum  V.  Bell,  1  Campb.  1.     Sails,  anchors,  a  sufficient  crew,  a  master  of  competent  skill  and  abil- 

'  ity,  to  navigate  the  ship,  and  if  she  sail  for  a  port  where  there  is  an  establishment  of  pilots,  and 
the  nature  of  the  navigation  requires  one,  the  master  must  take  a  pilot  on  board.  Smith  on  Mer- 
L.  L.  Lib.  p.  141  (No.  51.) 

Seaworthiness  is  a  term  which  always  refers  to  the  service  in  which  the  ship  is  engaged;  there, 
fore,  a  vessel  may  be  seaworthy  if  designed  for  one  service,  which  would  not  be  if  designed  for 
another.  Hucks  v.  Thornton,  1  Holt,  30.  Although  the  general  rule  is,  that  if  the  ship  be  not 
seaworthy  at  the  commencement  of  the  voyage  the  policy  will  be  avoided ;  yet  there  appears  to 
be  an  exception  in  cases  where  the  unseaworthiness  results  from  a  mistake  or  accident,  which  is 
remedied  as  soon  as  it  is  discovered,  and  before  any  loss  has  been  occasioned  by  it.  "Weir  v. 
Aberdeen,  2  Bam.  &  Adol.  320. 

*  *  "Where  a  vessel  is  seaworthy  at  the  time  of  the  commencement  of  the  risk,  and  having 
put  into  port  for  repairs  without  repairing  an  unsuspected  injury  to  her  bottom,  whereby  she  was 
rendered  unseaworthy,  the  underwriters  were  held  to  be  liable.  Starbuck  v.  New  Engl.  M.  Ins. 
Co.,  19  Pick.  198.  "Where  the  warranty  of  seaworthiness  is  complied  with,  an  omission  to  refit 
properly  at  an  intermediate  port,  if  the  loss  is  not  caused  by  the  omission,  does  not  discharge  the 
insurer.  Am.  Ins.  Co.  t.  Ogden,  20  "Wend.  281.  To  be  seaworthy,  a  vessel  must  have  a  mate 
competent  to  act  as  master,  in  case  of  necessity.    Copeland  v.  N.  B.  Marine  Ins.  Co.,  2  Mete- 
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to  perform  tlie  voyiage  becomes  evident  immediateTy  after  leaving  tlie 
port,  or  in  a  short  time  after  the  risk  commences,  without  any  apparent 
cause  of  injury,  the  presumption  is,  that  this  inability  has  arisen  from 
causes  existing  before  her  setting  sail  on  her  intended  voyage,  and 
that  the  ship  was  not  then  seaworthy  :  and  the  burden  of  proof  in 
such  a  case,  is  thrown  upon  the  assured,  to  show  that  the  inability 
arose  from  causes  subsequent  to  the  commencement  of  the  vovage.(l) 
Tlie  defendant  may  also  show,  that  the  vessel  was  not  equipped  with 
proper  docnments,  or  with  a  competent  crew,  according  to  the  circumstan- 
ces of  the  naivigation.(2)    On  the  qmestion  of  seaworthiness,  ship  builders 


432,  The  stowing  of  all  the  water  on  deck  does  not  render  a  vessel  mnseawortby,  or  change 
the  burden  of  proof  aa  to  her  seaworthiness.  Deshon  t.  Mi  rch.  Ins.  Co,  11  Mete.  199.  A  ves- 
sel is  presumed  to  be  seaworthy,  and  the  bnrden  is  upon  tlie  insurer  to  prove  the  contrary.  Mar- 
tin V.  Fishing  Ins.  Co.,  20  Pick.  380.  And  if  the  underwriter  admits  in  the  policy,  that  she  is 
seaworthy,  he  is  estopped  to  disprove  it.  Parfltt  v.  Thompson,  13  Mees.  &  "Welsh.  392.  And 
see  Holmes  v.  Charlestown  M.  Ins.  Co.,  10  Mete.  21,  where  the  insured  was  concluded,  by  his 
application,  aa  to  the  value  of  a  building;  the  amount  of  risk  which  the  company  were  author- 
ized to  take  being  limited  by  statute.  *  * 

(To  be  seaworthy,  a  steamer  must  have  its  machinery  in  good  order.  Myers  v.  Girard  Ins. 
Co.,  26  Penn.  State  E.  192.  On  a  time  policy,  there  is  no  implied  warranty  of  present  or  con- 
tinued seaworthiness.     Thompson  v.  Hopper,  34  Eng.  Law  &  Eq.  266,  217  ;  20  Wend.  287.) 

(1)  Watson  V.  Clark,  1  Dow,  344;  Douglass  v.  Scougal,  4  Dow,  269.  And  see  Annan  v. 
Woodman,  3  Taunt.  299 ;  Parker  v.  Potts,  3  Dow,  23. 

Note  853.— Wallace  v.  Depau,  2  Bay  R.  503  ;  Talcot  v.  Marine  Ins.  Co.,  2  John.  R.  124; 
Prescott  v.  Union  Ins.  Co.,  1  Whar.  399.  In  the  latter  case,  it  was  held,  that  the  want  of  sea- 
wortliiness  appearing  by  the  evidence  as  existing  at  the  commencement  of  the  voyage,  was  a 
defence,  although  the  vessel  shall  reach  her  port  of  destination.  And  it  appearing  in  evidence 
that  the  vessel  from  her  departure,  with  constant  Mght  breezes,  leaked ;  that  the  leak  continued 
increasing  for  nine  days,  so  that  the  hands  were  obliged  to  pump,  at 'first  every  hour,  then  every 
half  hour,  and  tlien  every  fifteen  minutes ;  afterwards  a  storm  commenced,  and  the  vessel  labored 
much,  and  shipped  great  quantities  of  water,  till  they  had  to  pump  every  five  minutes,  and  she 
continued  very  leaky,  damaging  the  cargo,  until  her  arrival.  No  evidence  was  given  by  the 
insurer  to  account  for  this  state  of  the  ship ;  there  was  no  evidence  of  wind  or  wave  till  the 
ninth  day  ;  held,  that  the  inevitable  presumption  was,  that  she  had  an  inherent  defect  at  the 
time  of  saihng;  and  this  was  the  legal  presumption,  which  the  court  in  charging  the  jury,  were 
bound  to  state  on  the  facts.    Id. 

*  *  But  see  the  cases  cited  in  the  next  preceding  note.  *  * 

In  considering  the  evidence  of  seaworthiness,  where  a  rational  ground  is  laid,  for  the  disability 
of  the  vessel  to  perform  the  voyage,  by  proof  of  severe  gales  to  which  she  was  exposed  on  the 
voyage :  the  burden  of  proof  is  upon  tlie  underwriters,  to  show  satisfactorily  that  she  was  not 
seaworthy.     Watson  v.  Insurance  Co.  of  North  America,  2  Wash.  C.  C.  R.  480. 

(2)  Clifford  V.  Hunter,  2  Ry.  &  Mo.  104 ;  Monro  v.  Vandam,  1  Park  Ins.  333  ;  Douglass  v.  Scou- 
gal, 4  Dow,  269 ;  Watt  v.  Morris,  1  Dow,  32  ;  Wilkie  v.  Geddes,  3  Dow,  51 ;  Forshaw  v.  Chabert,  3 
Brod.  &  Bing.  158;  Hucks  v.  Thornton,  1  Holt's  C.  30;  Bell  v.  Carstairs,  14  East,  314;  Tate  v. 
Levy,  Id.  481;  Christie  v.  Secretan,  8  T.  R.  192  ;  Law  v,  HoUingworlh,  1  T.  R.  160;  Legg  v.  Far- 
mer, Id.  186 ;  Steel  v.  Lacy,  3  Taunt.  286.  See  Bush  v.  Royal  E.x.  Ass.,  2  Barn.  &  Aid.  13,  that  the 
negligent  absence  of  the  crew  is  no  breach  of  the  implied  warranty.  And  Weir  v.  Aberdeen,  2 
Barn.  &  Aid.  320,  that  tlie  defect  of  seaworthiness  may  be  remedied,  and  the  policy  not  vacated. 

Note  854. — A  non-compliance  with  the  statute  made  for  the  benefit  of  the  crew  and  pas- 
sengers ;  as,  tliat  the  vessel  shall  have  a  certain  quantity  of  water,  &c.,  under  a  penalty,  will 
not  render  the  vessel  unseaworthy  on  this  account.    Warren  v.  Manufacturers'  Ins.  Co.,  13 
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may  be  admitted  to  state  their  opinion,  on  examining  a  surve)'(l)  taken 
by  others,  although  taken  in  their  absence:  the  subject  being  a  matter  of 
skill  and  seieiice.(2)  A  memorandum  waiving  the  warranty  of  seawor- 
thiness does  not  require  a  stamp.(3) 

Illegal  voyage.    Deviation. 

Other  grounds  of  defence  which  may  be  proved  under  the  general  issue, 
are  that  the  voyage,  the  traJing,  or  insurance  were  prohibited  by  the  laws 
of  the  country .(4)     And  if  there  be  any  illegality  in  the  commencement 


Pick.  518.  The  contract  is  founded  on  a  transaction  which  is  prohibited  for  the  benefit  of 
particular  individuals,  and  therefore  is  only  voidable  by  the  party  for  whose  benefit  the  prohibi- 
tion is  introduced. 

Fontaine  v.  The  Phoenix  Ins.  Co.,  10  John.  R.  58  ;  Treadwell  v.  Union  Ins.  Co.,  6  Oowen,  2T0. 
If,  in  the  course  of  the  voyage,  the  master  arrive  in  a  port  or  place  where  a  pilot  is  necessary, 
and  take  one  on  board,  he  ought  not  to  dismiss  liim  before  the  necessity  has  ceased.  Law  v. 
Hollingsworth,  7  T.  R.  160.  But  if  a  vessel  sails  to  a  port  where  the  establishment  is  such  that 
it  is  not  always  possible  to  procure  the  assistance  of  a  pilot  before  the  vessel  enters  into  the  difiB- 
cult  part  of  the  navigation,  then,  as  the  law  compels  no  one  to  perform  impossibilities,  all  that  it 
requires  in  such  a  ease  is,  that  the  master  use  all  reasonable  efforts  to  obtain  one.  Per  Parke,  J., 
in  Philips  v.  Headlam,  2  Barn,  k  Adol.  380.  A  ship  insured  at  and  from  L.  to  Sierra  Leone,  ar- 
rived off  the  river  Sierra  Leone,  where  ihere  was  a  regular  establishment  of  pilots,  about  three 
■o'clock  in  the  eveniug.  The  captain  hoisted  a  signal  fora  pilot;  but  no  pilot  having  come  ou  board, 
about  ten  o'clock  at  night,  lie  attempted  to  enter  the  river  without  one,  and  in  so  doing  the  ship 
took  the  ground,  and  was  lost  The  judge  left  it  to  the  jury  whether  the  captain,  in  entering 
without  a  pilot,  did  what  a  prudent  man  ought  to  have  done  under  the  circumstances.  The  jury 
wei-e  of  that  opinion,  and  found  for  the  plaintiE  On  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  evidence ;  held,  that  the  underwriters  were  Uable,  and  would  have 
been  so,  aitUough  the  captain  had  been  wrong  in  attempting  to  enter  the  port  without  a  pilot ; 
he  being  a  person  of  competent  skill,  having  used  due  diligence  to  obtain  a  pUot,  and  having  ex- 
ercised his  discretion  bona  fide  under  the  circumstances.     Id. 

(1)  Note  855. — A  survey  of  a  ship  made  in  a  foreign  port  as  to  her  seaworthiness,  is  an  expa/rte 
document,  and  not  evidence  in  cliief  on  the  part  of  the  insured,  unless  called  for  by  the  defend- 
ant. Saltus  V.  The  Commercial  Ins.  Co.,  10  John.  R.  58.  As  to  the  admissibility  and  effect  of 
a  survey  made  in  a  foreign  port,  when  authorized  by  the  policy,  vide  Dorr  v.  The  Pacific 
Ins.  Co.,  7  Wheat.  Rep.  581;  Steinmetz  v.  U.  Ins.  Co.,  2  Serg.  k  Rawle,  293.  The  survcjy 
made  after  a  disaster  in  a  foreign  port,  is  not  evidence  of  the  facts  stated  in  it;  but  only  of 
tlie  fact  that  the  survey  was  made.  Watson  v.  The  Ins.  Co.  of  North  America,  2  Wash.  C.  C. 
Rep:  152. 

(2)  Beckwith  v.  Sydebotham,  1  Campb.  117  ;  Thornton  v.  Royal  Ex.  Ass.,  Peake's  C.  26;  Vol. 
n.  Chap.  10.,,  . 

(3)  Weii-T.  Aberdeen,  2  Barn.  &  Aid.  325.     And  see  Hubbard  v.  Jackson,  4  Taunt.  174. 

(4)  Note  856. — A  dis:inetion  is  said  to  exist  between  cases  in  which  the  contract  violates  a  law 
designed  for  the  protection  of  the  public,  and  those  in  which  it  violates  a  law  merely  designed 
for  tlie  protection  of  the  revenue;  and  that  in  the  former  cases  only  is  the  contract  void.  Brown 
V.  Duncan,  10  Barn.  &  Cress.  93.  But  it  seems  doubtful  whether  this  distinction  can  be  sustained. 
In  Wetheriill  v.  Jones  (3  Barn.  &  Adol.  223),  Lord  Tenterden  says:  "where  a  contract  which  a 
party  seeks  to  enforce,  is  expressly,  or  by  implication,  forbidden  by  the  statute  or  common  law, 
no  court  will  lend  its  assistance  to  give  it  effect ;  and  there  are  numerous  cases  in  the  bocks,  in 
•which  an  action  on  the  contract  has  failed,  because  either  the  consideration  for  the  promise,  or 
the  act  to  be  done,  was  illegal,  as  being  against  the  express  provisions  of  the  law,  or  contrary  to 
justice,  morality,  and  sound  policy.    In  De  Begnis  v.  Armistead  (10  Bing.  107),  held,  that  the 
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of  the  intregal  voyage,  an  insurance  effected  on  the  latter  part  of  it,  whicli, 
taken  by  itself,  would  be  legal,  is  void.(l)  But,  it  seems,  that  it  is  not  an 
objection  to  a  policy  that  it  is  made  in  contravention  of  the  revenue  laws 
of  a  foreign  country.(2)  The  defendant  will  be  discharged,  on  proof  that  the 
ship  has  deviated  before  the  loss ;  for  it  is  an  implied  condition,  that  the  ship 
shall  pursue  the  most  direct  course  from  the  point  of  starting,  to  the  point 
of  destination.(3)    But  a  mere  intention  to  deviate,  adopted  after  the  sail- 


plaintiff,  being  participant  in  the  concern,  couM  not  recover  money  at  the  request  of  the  defend- 
ant, in  the  conduct  of  an  unlicensed  theatre.    See  text,  and  note. 

(Where  a  policy  contains  a  clause  of  insurance  against  barratry  by  master  or  mariners,  and 
the  master,  without  the  knowledge  of  the  insured,  attempts  an  illicit  trade  of  smuggling,  the 
insurer  is  liable,  though  the  policy  contains  a  warranty  by  the  assured  against  illicit  trade.  The 
American  Insurance  Co.  v.  Dunham,  15  Wend.  9.) 

(1)  Wilson  T.  Marryatt,  8  T.  R.  31. 

(2)  By  Lawrence,  J.,  8  T.  R.  197. 

KoTE  85Y. — If  the  vessel  have  on  board  an  enemy's  license,  the  policy  is  thereby  avoided. 
Colquhour  v.  The  ST.  T.  F.  Ins.  Co.,  15  John.  R.  352  ;  Craig  v.  The  United  States  Ins.  Co.,  Peters' 
C.  0.  R.  410.  But  in  a  case  where  the  voyage  is  lawful,  being  to  a  neutral  port,  the  having  on 
board  a  British  license,  was  held  not  sufBcieiit  to  vitiate  the  policy ;  the  license  not  being  used 
for  any  unlawful  purpose.  Haywood  v.  Blake,  12  Mass.  R.  116.  The  decisions  in  N"ew  York 
and  Massachusetts  seem  to  be  directly  opposed.  See,  also,  Perkins  v.  N".  E.  Mar.  Ins.  Co.,  12  Id. 
214.  The  risk  of  condemnation  for  a  breach  of  the  trade  laws  of  another  country,  though  a 
lawful  contract,  is  not  within  the  policy,  unless  the  voyage  be  to  a  place  where  no  legal  trade 
can  be  carried  on.  Parker  v.  Jones,  13  Mass.  R.  173  ;  Gardiner  v.  Smith,  1  John.  Cas.  141.  As 
to  the  effect  of  an  enemy's  Keense  upon  a  contract  of  charter  party,  see  Ogden  v.  Barker,  IS 
John.  R.  87.  Another  ground  of  defence  in  an  action  on  a  policy,  is  the  commission  of  some  act 
prohibited  by  the  law  of  nations ;  as  the  rescue  of  a  neutral  ship,  detained  for  an  alleged  justi- 
fiable cause,  from  a  belligerent.  M'Lellan  v.  The  Maine  P.  &  M.  Ins.  Co.,  12  Mass.  R.  245.  See 
Patterson  v.  Powell,  9  Bing.  320,  where  an  engagement  in  consideration  of  forty  guineas,  to 
pay  £100,  in  case  Brazilian  shares  should  be  done  at  a  certain  sum  on  a  certain  day,  subscribed 
by  several  persons,  each  for  themselves;  held,  a  policy  of  insurance,  and  void  under  14  Geo.  III^ 
chap.  48. 

And  the  voyage  is  not  illegal  by  reason  of  the  non-compliance  with  a  statute  made  for  the 
benefit  of  the  crew  and  passengers.  Warren  v.  Manufacturers'  Ins.  Co.,  13  Pick.  518.  So, 
where  an  act  is  enjoined  under  a  penalty,  and  a  contract  is  remotely  and  incidentallj-  connected 
with  the  omission  to  do  and  perform  the  act  enjoined,  the  contract  is  not  necessarily  void.  Per 
Wilde,  J.,  in  Id.  There  is  nothing  illegal,  so  as  to  void  a  policy,  in  the  mere  circumstance  of  a 
ship  taking  out  a  clearauee  for  a  place  named  in  the  pohcy,  to  which  there  is  no  intention  of 
going ;  although  the  statute,  in  such  case,  gives  a  penalty.  Id. ;  Lord  Ellenborough,  ia  Atkinson 
T.  Abbott,  11  Bast,  135;  Ward  v.  Ward,  13  Mass.  R.  539. 

(3)  A  ship  must  not  touch  at  ports  out  of  the  order  in  which  they  are  named  in  the  policy. 
Beatson  v.  Hayworth,  6  T.  R.  531.  And  a  liberty  to  trade  at  ports  is  confined  to  a  trading  sub- 
ordinate to  the  voyage.     Solly  v.  Whitmore,  5  B.  &  Aid.  45;  Bottonily  v.  Bovill,  Id.  210. 

Note  858. — What  is  a  deviation,  and  when  it  is  or  is  not  justifiable,  vide  Gillert  v.  HaUett, 
2  Joha  Cas.  296 ;  Lawrence  v.  Ocean  Ins.  Co.,  11  John.  R  41 ;  United  States  v.  The  Pan  Shear- 
man, Pet.  98;  Robinson  v.  The  M.  Ins.  Co.  of  N.  Y.,  2  John.  R.  89;  14  John  R.  ,S15  ;  Suydam 
r.  The  M.  Ins,  Co.,  2  Id.  138  ;  Larocho  v.  Oswin,  2  East,  131  ;  Yos  v.  Robinson,  9  John.  R.  192 ; 
Robertson  v.  The  Col.  Ins.  Co.,  8  Id.  491 ;  Kettle  v.  Wiggin,  13  Mass.  R.  68 ;  Ward  v.  Wood,  13 
Id.  539;  Duerhagen  V.  The  TJ.  States  Ins.  Co.,  2  Serg.  &  Rawle,  309;  Hammond  v.  Reade,  4 
Barn.  &,  Aid.  72.  Where  a  vessel,  having  a  letter  of  marque,  but  insured  only  for  a  mercantile 
adventure,  makes  a  prize,  it  is  a  deviation.  Wiggin  v.  Amory,  13  Mass.  R.  118;  Wiggin  v. 
Boardman,  14  Id.  12.    As  'to  deviation  by  delay  in  commencing  the  voyage,  vide  Earl  v.  Shaw 
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ing    of  the  vessel,   and  not  carried  into  effect,   does  not    vitiate  the 
policy.(l) 

An  underwriter  is  not  an  incompetent  witness,  in  an  action  against  an- 
other underwriter,  merely  from  the  circumstance  of  his  having  subscribed 
his  name  on  the  same  policy .(2)  If  he  has  entered  into  a  consolidation 
rule,  he  has  an  interest  in  the  result ;  and  that  will  disqualify  him  as  a 
witness.  Or  if  he  has  chosen  to  pay  his  debt  beforehand,  upon  a  condition 
to  be  determined  by  the  event  of  the  suit,  he  becomes  as  much  interested 
in  the  event,  as  if  he  were  a  party  to  a  consolidation  rule.(3)     In  an 


1  John.  Gas.  313.  As  to  the  diatinotion  between  an  intended  deviation,  and  a  change  of  the 
voyage,  vide  Lawrence  v.  The  Ocean  Ins.  Co.,  11  John.  E.  241.  As  to  deviation  to  avoid  capture, 
vide  Eeade  v.  The  Com.  Ins.  Co.,  3  John.  R.  325 ;  10  Id.  83 ;  Neilson  v.  The  Columhian  Ins.  Co., 
1  John.  R.  301.  The  memorandum  permitting  a  deviation  to  a  particular  place,  without  preju- 
dice to  the  insurance,  waives  nothing  more  than  the  deviation  mentioned.  Gidden  v.  The  Man- 
•ufacturers'  Ins.  Co.,  1  Sum.  R.  232. 

*  *  "The  ordinary  cases  of  necessity,  which  justify  a  deviation,  are,  stress  of  weather;  want 
of  necessary  repairs,  or  men ;  to  join  convoy ;  to  succor  ships  in  distress ;  to  avoid  capture,  or 
detention;  sickness  of  the  captain  or  crew;  mutiny,  and  the  like."  2  Gr.  Ev.,  §  403,  and  note. 
And  see  2  Phil,  on  Ins.,  480,  5^6 ;  3  Kent's  C.  (6th  ed.),  312-318.  A  deviation  does  not  apply 
to  a  policy  on  time,  for  it  has  no  prescribed  track.  Union  Ins.  Co.  v.  Tysen,  3  HUl,  118.  Putting 
into  port,  to  put  a  vessel  in  good  trim,  if  it  could  not  be  conveniently  done  at  sea,  is  not  a  devia- 
tion. Chase  v.  Eagle  Ins.  Co.,  5  Pick.  51.  A  vessel  driven  by  stress  of  weather,  or  by  superior 
force,  into  a  port  of  necessity,  is  still  at  sea,  in  reference  to  her  port  of  departure,  destination, 
and  discharge.  Per  Chancellor  "Walworth,  in  Hutton  v.  The  American  Ins.  Co.,  '7  HiH,  321.  A 
deviation  to  save  life  does  not  discharge  the  insurer.  The  Henry  Ewbank,  1  Sumner,  400 ;  The 
Schooner  Boston  and  cargo.  Id.  328,  S.  P.  And  in  William  v.  Box  of  Bullion  (in  the  United 
States  District  Court  of  Massachusetts,  1843),  it  was  held  not  to  be  an  injurious  delay  tc  deviate 
so  as  to  speak  at  sea  to  a  vessel  with  a  signal  of  distress,  or  to  delay  three  hours  to  take  in  ship- 
wrecked mariners.  6  Xaw  Rep.  363.  If  a  vessel  be  lost  in  an  attempt  to  take  another  in  tow, 
the  insurer  is  discharged.  Hermann  v.  Western  M.  &  E.  Ins.  Co.,  15  Louis.  R.  516.  And  taking 
a  vessel  or  boat  in  tow  on  the  Mississippi,  was  held  to  be  a  deviation,  and  to  discharge  the  in- 
surers of  the  towing  boat.  Stewart  v.  Tennessee  M.  &  P.  Ins.  Co.,  1  Humph.  242 ;  .Natchez  Ins. 
Co.  V.  Stanton,  2  Smedes  &  Marsh.  Miss.  R.  340.  *  * 

(A  question  of  deviation  cannot  arise  on  a  time  pohcy  covering  all  or  any  voyages.  Keeler  v. 
Firemen's  Ins.  Co.,  3  Hill  R.  250.  Where  there  is  a  general  usage  to  stop  at  a  certain  port  for 
njore  men,  it  is  not  a  deviation  to  stop  there.     38  Maine,  414.    See  2  Paine  C.  C.  82.) 

(1)  Kewley  v.  Ryan,  2  H.  Blac.  348. 

(2)  Bent  v.  Baker,  3  T.  R.  27  ;  Akers  v.  Thornton,  1  Esp.  N.  P.  0.  414. 

Note  859. — Upon  the  same  principle,  one  seaman  maybe  a  witness  for  another,  in  any  suit 
respecting  the  same  voyage,  if  not  interested  in  the  event  of  the  suit.  Spurr  v.  Pearson,  Mason, 
104.  A  witness  who  has  the  legal  title  to  property,  in  which  the  assured  has  an  equitable  inter- 
est, is  a  competent  witness.  Thus,  the  witness  advanced  the  money  with  which  the  plaintiff 
purchased  the  cargo;  the  legal  title  of  it  was  in  the  witness ;  the  bill  of  lading,  and  all  other 
documents  necessary  for  the  voyage,  were  in  his  name :  but  the  witness  for  defendants,  by  whom 
the  witness's  interest  was  to  be  proved,  testified  that  he  stated  the  property  to  be  the  plaintiff's; 
held,  that  it  did  not  appear  that  he  was  directly  interested  in  the  event  of  the  suit ;  for  his  debt 
wlU  remain  against  the  plaintiff,  notwithstanding  there  may  be  no  recovery  upon  this  policy. 
Locke  V.  North  American  Ins.  Co.,  13  Mass.  61.  In  such  ease,  the  witness,  having  the  legal 
title,  might  insure  his  interest:  and  the  plaintiff  having  an  equitable  interest,  might  insure 
that.    Id. 

(3)  Eorrester  v.  Pigou,  1  Maule  &  Sel.  9. 
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action  on  a  policy  of  insurance  on  goods,  the  ovvner(l)  of  the  vessel  oti 
board  of  which  the  goods  were  put,  is  not  a  competent  witness  for  the 
plaintiff  to  prove  the  seaworthiness  of  the  ship  ;(2)  for  he  will  be  li.ible  to 
an  action  at  the  suit  of  the  plaintiff,  if  the  plaintiff  fail,  and  the  verdict 
would  be  evidence  against  him  in  such  action,  as  to  the  quantum  of  dam- 
ages. For  the  same  reason  the  captain  of  the  vessel  is  not  a  competent 
witness  for  the  defendant,  the  underwriter,  to  disprove  the  right  of  barra- 
try.(3)  When  the  only  question  at  issue  relates  to  the  original  destination 
of  the  ship,  the  captain  is  competent  to  give  evidence  on  the  point,  though 
he  is  part  owner  of  the  ship.(4)  He  is  also  competent  to  prove  the  loss  of 
the  ship. (5)  One  who  is  jointly  interested  in  the  property,  whether  at  the 
time  of  effecting  the  policy,  or  afterwards,  is  an  incompetent  witness  for 
the  plaintiff.(6) 


(1)  Note  860. — A  part  owner  of  a  ship  is  competent  to  prove  the  loss,  and  other  facts,  although 
the  policy  was  effected  in  his  name  and  all  others  interested ;  it  appearing  that  lie  had  no  inter- 
est in  the  event  of  the  cause — the  policy  being  in  the  name  of  the  witness,  his  intention  being  to 
insure  the  goods  on  board.  Ruau  v.  Gardner,  1  Wash.  0.  C.  R.  145.  The  action  was  properly 
brought  in  the  name  of  the  principal,  though  not  specially  mentioned ;  the  pohcy  being  in  the 
usual  form,  in  the  name  of  the  witness,  and  of  all  other  persons  having  interest.  See  also  next 
note. 

(2)  Eothero  v.  Elton,  Peake  N.  P.  C.  84.  Upon  the  same  principle  as  Green  v.  N.  R.  Comp., 
4  T.  R.  589,  and  other  oases  cited  in  Vol.  I. 

(3)  Bird  V.  Thompson,  1  Bsp.  N.  P.  C.  339.  And  see  De  Symonds  v.  De  la  Cour,  2  N.  R.  314; 
Taylor  v.  M'Vicar,  6  Esp.  N.  P.  C.  27. 

Note  861. — Case  v.  Reeve,  14  John.  R.  82.  But  a  stevedore,  who  was  employed  by  the  mas- 
ter to  stow  the  cargo,  was  held  to  be  competent  to  prove  that  it  was  properly  stowed ;  for  in  an 
action  by  the  assured  against  the  underwriters,  he  gains  or  loses  nothing  by  the  event  of  the  suit, 
nor  can  the  plaintiffs'  recovery  release  him  from  hia  responsibility  for  any  negligence  committed 
by  him  as  the  agent  of  the  master.  Rankin  v.  The  Amer.  Ins.  Co.  of  N.  T.,  1  Hall,  619.  The 
master  was  no  party  to  the  suit,  and  the  fact  of  negUgence,  in  the  loading  of  the  cargo,  was  not 
directly  in  issue. 

A  creditor  of  the  assured,  who  has  received  an  order  for  the  amount  of  his  debt,  to  be  paid 
out  of  the  moneys  to  be  recovered  on  the  policies  on  which  suits  were  brought,  was  held  to  be 
an  incompetent  witness,  although  the  order  was  not  accepted;  but  the  witness  said  "he  expected 
to  be  paid  accordingly."    Peyton  v.  Delaiield,  1  Cai.  R.  363. 

An  agent  to  procure  an  insurance,  is  a  competent  witness,  to  prove  the  order  given  to  the 
broker,  and  what  representations  were  made.    Mackay  v.  Rhinelander,  1  John.  Cas.  408. 

The  principle  of  the  decision  in  Ruan  v.  Gardner  (1  Wash.  C.  C.  R.  141),  cited  in  last  note,  is 
questioned  in  Hicks  v.  Pitzsimmons  (Id.  279,  u.  6).  The  former,  admitted  a  part  owner  of  a  ship, 
who  effected  an  insurance  in  his  own  name  on  goods  on  board,  to  testify;  and  the  latter  admitted 
the  captain  to  testify  that  at  the  request  of  the  plaintiff,  he  put  two  of  the  bags,  containing  six 
hundred  dollars,  in  his  chest,  in  the  cabin,  and  the  residue  in  the  hold  of  the  vessel,  under  the 
ballast-  and  in  the  course  of  the  voyage,  he  was  boarded  by  a  French  privateer;  and  went  on 
board  the  latter ;  and  the  privateersmen  went  on  board  his  ship,  returned  several  times  in  the 
boat  to  the  privateer,  with  articles  from  the  vessel.  On  his  return  the  bags  of  dollars  were 
missing. 

(4)  De  Symonds  v.  De  la  Cour,  2  New  Rep.  374.    See  "Vol.  I,  Chap.  5,  Sects.  4,  B,  6. 

(5)  Look  V.  Hayton,  Fortes.  246. 

(6)  De  Symonds  v.  Shedden,  2  Bos.  &  Pul.  155;  Perchard  v.  Whitmore,  Id.  n. 

Note  862. A.,  B.,  C.  and  D.,  employed  a  broker  to  effect  a  policy  of  insurance  on  goods  on 
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Captain's  protest. 

A  protest  by  the  captain  of  the  ship  is  not  admissible  in  chief,  as  evi- 
dence of  the  facts  there  stated.(l)  Nor  can  it  be  received  as  an  admission 
of  those  facts,  merely  on  the  ground  of  having  been  shown  by  the  broker 
to  the  defendant,  the  underwriter.(2)  If  the  protest  had  been  adopted  by 
the  plaintiff  as  his  own  statement,  it  will  of  course  be  evidence  against  him 
on  the  footing  of  an  admission  ;  or  it  may  be  admitted  in  evi  ence,  for  the 
purpose  of  contradicting  the  statement  of  the  captain,  and  so  to  discredit  his 
testimony.  The  certificate  of  a  British  vice-consul  abroad,  under  whose  in- 
spection damaged  goods  were  sold  according  to  the  law  of  the  country,  can- 
not be  admitted  in  evidence  to  prove  the  amount  of  damage.(3)  Neither 
is  the  certificate  of  an  agent  at  Lloyd's,  resident  abroad,  admissible  for  th© 
like  purpose,  although  the  defendant  be  a  subscriber  to  Lloyd's.(4)     For 


board  a  certain  vessel,  and  upon  a  loss  happening,  an  action  was  brought  in  the  broker's  name 
against  the  underwriters.  A.'s  evidence  being  necessary  to  the  maintenance  of  the  action,  he,  in 
order  to  render  himself  competent,  executes  a  release  to  the  broker  for  a  nominal  consideration, 
of  all  liability  to  him  for  the  money  to  be  recovered  in  the  action ;  and  after  action  brought,  he 
conveys  all  his  interest  in  the  policy  to  L.  &  E.  for  a  nominal  consideration,  having,  with  his  co- 
assured,  previously  executed  a  bond  of  indemnity  to  the  broker  for  the  costs  of  the  action  ;  held, 
on  error,  that  A.  was  still  liable  for  costs  to  the  attorney  who  brought  the  action,  and  was  there- 
fore an  incompetent  witness.  Bell  v.  Smith,  7  D.  &  Ey.  846.  But  where  the  witness  was  not  the 
g'eneraZ  ayeni  of  the  plaintiff,  nor  in  any  way  authorized  or  requested  to  effect  the  in.surance: 
held,  that  he  was  a  competent  witness  although  his  name  appeared  in  the  policy,  which  pur- 
ported to  be  made  by  the  plaintiff  for  account  of  himself  or  witness,  or  J.  M.  and  son  and  the 
plaintiff;  it  appearing  that  his  name  was  inserted  in  the  policy  through  want  of  correct  informa- 
tion; and  he  being  also  released.     Steinback  v.  Ehinelander,  3  John.  Cas.  269. 

(1)  Note  863.— Bird  v.  Hempstead,  1  Day,  91. 

The  protest  weis  held  to  be  good  evidence  of  the  tempestuous  weather  which  compelled  thfe 
vessel  to  deviate.  Campbell  v.  Williamson,  2  Bay,  237.  Though  the  master  cannot  give  his  own 
protest  in  evidence  to  excuse  himself  in  throwing  goods  overboard  in  an  action  brought  against 
hun.     Miller  v.  Ireland,  1  Tayl.  E.  308. 

The  protest  of  the  captain  and  crew,  has  been  held  to  be  inadmissible  to  prove  the  cause  of  the 
loss  or  damage.  Doherty  v.  Farris,  2  Terg.  E.  73.  "From  what  is  said  in  the  reports  of  Pemn- 
sylvania  upon  this  subject,  it  may  be  collected,  that  a  protest  there  is  evidence  for  the  insurer,  if 
made  at  the  first  port  recently  after  arriving  there,  by  the  captain  and  a  majority  of  the  crew,  be- 
fore a  notary  public,  or  for  want  of  one,  before  a  magistrate."  1  DaU.  B.  317 ;  2  Id.  196.  But 
in  the  English  courts  it  is  no  evidence  at  all  for  the  insurer.  7  T.  E.  154.  It  is  to  be  delivered 
to  the  owner  of  the  goods  or  the  insured;  hence  he  may  be  informed  of  the  circumstances,  and 
be  enabled  to  determine  whether  he  be  entitled  to  his  action ;  and  also  who  were  the  persotis 
that  composed  the  crew ;  and  also  of  the  place  where  the  vessel  first  arrived ;  and  may  there  in- 
quire into  the  circumstances,  and  get  evidence  as  well  as  examine  the  crew.  The  owner  of  the 
goods  must  show  it  to  the  defendant,  if  required,  whence  he  too  may  receive  the  like  information. 
Per  Haywood,  J.,  in  Doherty  v.  Parris,  swpra. 

By  the  law  merchant,  the  captain  must  protest,  on  arriving  at  a  port,  against  damages  happenr 
ing  in  a  voyage  thereto,  but  such  protest  is  not  evidence  to  charge  the  underwriters  upon  their 
policy.  Patterson  v.  Maryland  Ins.  Co.,  3  Har.  &  John.  71.  They  are  not  good  evidence,  unless 
in  the  event  of  the  death  of  the  persons  making  them.    Peck  v.  Gale,  3  Miller's  E.  324. 

(2)  Senat  v.  Potter,  7  T.  E.  158 ;  Christian  v.  Combe,  2  Esp.  489. 

(3)  Waldron  v.  Coombo,  3  Taunt.  162. 

(4)  Drake  v.  Marryatt,  1  B.  &  C.  473.    And  see  infra,  p.  291. 
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the  authority  of  the  agent  at  Lloyd's  extends  only  to  the  facilitating  the 
settlement  of  a  loss  or  average,  and  not  the  settling  of  it  himself.(l) 


CHAPTEE  III. 


OF    EVIDENCE    IN  AN   ACTION    IN   THE    NATURE    OP   ASSUMPSIT    FOB    USE 

AND    OCCUPATION. 

The  action  for  use  and  occupation  affords  the  most  convenient  remedy 
for  the  recovery  of  rents,  where  the  demise  is  not  by  deed.  At  common 
law,  difficulties  frequently  occurred  in  recovering  in  this  form  of  action ; 
for  wherever  there  had  been  a  parol  demise,  upon  which  a  certain  rent 
was  reserved,  the  courts  of  law  looked  upon  the  contract  as  one  respecting 
the  realty,  and  held,  that  the  action  of  assumpsit  to  recover  the  reserved  rent 
could  not  be  maintained.(2)  But  this  difficulty  has  been  removed  by  the 
statute  11  Gr.  II,  c.  19,  §  14,  which  enacts,  that,  where  the  &,greement  is  not 
by  deed,  the  landlord  may  recover  a  reasonable  satisfaction  for  the  lands 
or  hereditaments  held  or  occupied  for  the  defendant,  in  an  action  on  the 
case  for  the  use  and  occupation ;  and  if  on  the  trial  of  such  action,  any 
parol  demise,  or  agreement  not  by  deed,  shall  appear  in  evidence,  reserv- 
ing a  certain  rent,  the  plaintiff  shall  not  therefore  be  nonsuited,  but  may 
make  use  thereof  as  evidence  of  the  quantum  of  the  damages  to  be  re- 
covered. 

The  statute  expressly  excepts  cases  in  which  there  has  been  a  demise 
or  agreement  by  deed.(3)     This  has  been  understood  as  applying  only  to 


(1)  Note  864. — Although  a  plaintiff  declares  for  a  total  loss  and  fails  to  recover;  yet  he  may 
recover  according  to  his  case ;  and  in  a  ease  where  the  usual  counts  are  added,  he  may  have 
judgment  for  the  premium  ■and  interest  thereon.  Waddington  v.  Unit.  Ins.  Co.,  17  John.  R.  23  ; 
Hendricks  v.  The  Commercial  Ins.  Co.,  S  Id.  1 ;  Robertson  v.  The  Colum.  Ins.  Co.,  Id.  491. 

Gonsolidation. — Where  actions  against  underwriters  have  been  consohdated  by  rule  of  court, 
and  the  defendant  has  obtained  a  verdict  in  one,  the  court  will  not  restrain  the  plaintiff  from  try- 
ing a  second  cause,  included  in  the  same  rule,  tiU  the  costs  of  the  first  are  paid.  Doyle  v.  Doug- 
las, 4  Barn.  &  Adol.  544.  Though  all  the  defendants  are  bound  to  abide  by  the  vei'dict  in  that 
single  action,  the  plaintiff  is  not  so.  Id.  However,  if  he  proceed  in  a  second  action  without 
leave  of  the  court,  he  will  not  be  allowed  the  benefit  of  the  terms  imposed  on  the  defendants  by 
the  consolidation  rule. 

(2)  Roll.  Abr.  1,  (o)  pi.  i ;  Brett  v.  Read,  Cro.  Car.  343 ;  Dartnel  v.  Morgan,  Oro.  Jac.  598. 

(3)  Note  865. —  Vide  Codman  v.  Jenkins,  14  Mass.  R.  93.  The  statute  giving  an  actionforuse  and 
oocupation,  seems  to  apply  only  to  the  case  of  a  demise,  and  where  there  exists  the  relation  of  land- 
lord and  tenant  founded  on  some  agreement  creating  that  relation ;  and  if  a  person  enters  under 
a  contract  for  a  deed,  that  relation  does  not  exist ;  and  on  his  refusing  to  perform  the  contract,  he 
becomes  a  trespasser,  and  an  action  for  mesne  profits  is  the  proper  remedy.  Smith  v.  Stewart,  6 
John.  R.  46.     See  Pott  v.  Lesher,  1  Yeates'  R.  516. 

*  *  Where  a  tenant  under  a  demise  for  a  year  or  more,  holds  over,  the  landlord  may  elect  to 
treat  him  as  a  trespasser,  or  sue  him  for  use  and  oocupation :  but  the  tenant  has  no  such  eleo- 
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sucli  deeds  as  operate  hy  way  of  present  demise.(l)     The  question  whether 
an  instrament  is  to  be  considered  as  equivalent  to  a  present  demise,  or 


tion,  nor  can  he  make  himseli  a  trespasser  by  a  previous  notice  to  the  landlord  that  he  wUl  not 
occupy  as  tenant  beyond  his  term.     Conway  v.  Starkweather,  1  Denio,  113.  *  * 

Where  there  is  a  covenant  to  pay  rent  so  long  as  defendant  should  occupy  the  premises,  and 
an  express  promise  made  at  the  same  time  in  writing,  not  under  seal,  to  pay  the  rent ;  held,  that 
the  action  for  use  and  occupation  could  not  be  sustained ;  the  promise  was  merged  in  the  cove- 
nant.    Hawkes  t.  Tounge,  6  N.  Hamp.  300. 

*  *  The  New  York  statute  (1  R.  S.  148,  §  26),  like  the  English,  gives  an  action  for  use  and 
occupation  "  on  an  agreement  not  made  by  deed."  For  a  statement  of  the  cases  in  which  it  hes 
,  at  common  law,  independently  of  the  statute,  see  n.  1  to  Chitty  on  Contracts  (tth  Am.  ed.)  3'10_ 
But  it  seems  that  the  landlord  may  recover  under  a  count  upon  an  insimul  computassent,  though 
the  evidence  be  of  an  accounting  concerning  rent  secured  by  deed.  Castledge  v.  "West,  in  error, 
2  Denio,  477  ;  S.  C,  5  Hill,  488.  Debt,  for  use  and  occupation,  lies  against  the  assignee  of  a 
lease.  M'Keon  v.  Whitney,  3  Denio,  452,  and  the  cases  there  cited.  Assumpsit  for  use  and 
occupation  will  not  lie  during  the  existence  of  an  outstanding  lease  of  the  same  premises,  unless 
upon  evidence  that  the  defendant  or  occupier  went  into  possession  under  some  new  and  distinct 
agreement  of  letting  and  hiring  between  him  and  the  landlord.  Glover  v.  Wilson,  2  Barb. 
Supr.  C.  R.  264.  On  the  several  points  embraced  in  this  chapter,  consult  3  Kent's  C.  (6th 
ed.)  460,  485  ;  1  Hilliard's  Ab.  Lease,  212,  236 ;  Bent,  Id.  236,  261  ;  Estates  at  Will  and 
Sufference,  Id.  277,  286;  and  the  notes  to  the  several  places  cited;  Chitty  on  Contracts,  tit. 
Landlord  amd  Tenant ;  Addison  on  Contracts,  titles.  Use  and  Occupation,  Landlord  and 
Tencmt.  *  * 

(A  complaint  alleging  that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  $300  for 
the  use  and  occupation  of  certain  premises,  describing  them,  being  the  property  of  the  plaintiffs 
for  a  term  of  years  particularly  specified,  claiming  judgment,  is  bad  on  demurrer,  because  it  does 
not  set  forth  a  contract ;  and  the  action  for  use  and  occupation  is  founded  upon  contract,  express 
or  implied,  and  lies  only  where  the  relation  of  landlord  and  tenant  exists.  Hall  v.  Southmayd, 
15  Barb.  N".  T.  R.  32.  A  wrongful  eviction  of  the  tenant  by  the  landlord  from  a  part  of  the 
premises,  suspends  the  rent.  Christopher  v.  Austin,  1  Kernan  R.  216.  A  contract  for  the  pay- 
ment of  rent  may  be  raised  or  implied  by  law ;  as  where  a  tenant  enters  into  possession  of  prem- 
ises under  an  agreement  which  is  void  under  the  Statute  of  Frauds,  and  continues  in  possession, 
paying  rent  from  year  to  year.  Though  void,  the  agreement  may  be  referred  to  for  the  purpose 
of  ascertaining  the  amount  of  rent  due  (Lockwood  v.  Lockwood,  22  Conn.  425);  so  where  the 
tenant  holds  over.    Bacon  v.  Brown,  9  Id.  334. 

The  principle  is  general ;  there  must  be  the  relation  of  landlord  and  tenant,  and  an  agreement, 
express  or  implied,  for  the  payment  of  rent,  to  sustain  an  action  in  the  nature  of  assumpsit  for 
use  and  occupation.  Rogers  v.  Libbey,  35  Maine,  200 ;  Knowles  v.  Shapleigh,  8  Cush.  333 ; 
Cincinnati  v.  Walls,  1  Ohio  State  R.  222  ;  Weaver  v.  Jones,  24  Ala.  420 ;  Dudding  v.  Hill,  15 
111.  61 ;  Scales  v.  Anderson,  26  Miss.  94 ;  Mercer  v.  Mercer,  12  Geo.  420 ;  Pendergrast  v.  Toung, 
1  Foster  (N.  H.)  234.  A  purchaser  of  the  demised  premises,  on  a  sheriff's  sale  under  an  execu- 
tion against  the  landlord  before  the  commencement  of  the  lease,  acquires  the  reversion  and  a 
right  to  the  rents  subsequently  falling  due.  Martin  v.  Martin,  7  Md.  868.  Where  a  part  of  the 
premises  only  is  sold,  the  rent  will  be  apportioned.    Linton  v.  Hart,  25  Penn.  State  R.  193.) 

(1)  Elliott  V.  Rogers,  4  Esp.  59. 

Note  866. — Assumpsit  for  use  and  occupation  wUl  lie  against  a  lessee  by  deed,  who  holds 
over  after  the  expiration  of  the  term ;  and  it  lies  against  a  tenant  holding  under  a  covenant  con- 
tained m  the  expired  lease  for  a  renewal.  Abeel  v.  Radchff,  13  John.  R.  297.  Thus,  where  the 
lease  contained  a  covenant  for  a  renewal  of  the  lease,  at  the  expiration  of  the  term,  but  without 
any  stipulation  as  to  the  sum  to  be  paid  as  rent ;  held,  in  this  action  to  recover  the  rent,  that  the 
defendant,  upon  the  expiration  of  the  term,  must  be  considered  as  holding  under  the  covenant 
for  a  renewal;  the  covenant  for  a  new  lease  never  having  been  executed.    Id.    The  court  also 
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only  as  an  agreement  for  a  future  lease,  has  been  previously  considered.(l) 
It  does  not  depend  wholly  on  the  use  of  words  of  present  demise,  on  the 
one  hand,  or  on  a  provision  being  inserted  for  a  future  lease,  on  the  other, 
though  these  circumstances  are  deserving  of  consideration.  Where  some 
material  terms  of  the  tenancy,  remain  to  be  ascertained,  or  land  is  to  be 
purchased  by  the  landlord,  without  which  a  lease  is  not  to  be  made,  an 
inference  is  raised,  that  a  present  demise  is  not  intended.  But  a  contrary 
presumption  will  result  firom  a  stipulation,  that  a  tenant  is  to  lay  out  capi- 
tal upon  the  premises,  before  a  formal  lease  is  granted.  In  every  case,  the 
question  must  be  decided  according  to  the  intenti  )n  of  the  parties,  and  the 
convenience  attending  the  construction  to  be  adopted.(2) 

Remedy  by  statute. 

The  Statute  does  not  give  any  remedy  to  landlords,  where  an  action 
upon  a  demise  could  not  formerly  have  been  maintained  ;  and,  therefore, 
in  a  case  where  a  tenant's  rent  is  payable  half-yearly,  and  the  landlord  lets 
the  premises  to  another  tenant  in  the  middle  of  a  half-year,  who  accord- 
ingly enters,  proof  of  the  eviction  will  be  a  good  defence  to  an  action  for 
Tise  and  occupation  during  any  part  of  the  half  year.(3)  Neither  does  the 
statute  appear  to  afford  a  remedy,  which  is  in  all  cases  co-extensive  with- 
that  for  rent  at  common  law ;  as,  where  a  woman,  before  her  marriage^ 
held  as  tenant  from  3'ear  to  year,  the  rent  being  payable  half  yearly,  it 
was  held,  that  an  action  for  use  and  occupation  could  not  be  maintained 
against  her  husband  alone,  in  respect  of  rent  which  had  accrued  at  the  end 
of  the  half  year  during  which  the  marriage  took  place.(4) 

If  the  declaration  unnecessarily  contains  an  averment  of  the  local  de- 
scription of  the  premises,  the  proof  must  correspond  with  the  descrip- 
tion.(5)     But  it  is,  in  general,  sufficient  to  describe  a  parish  by  the  name 


said  that  the  covenant  for  renewal  was  void  for  uncertainty,  on  the  ground  that  the  term  for 
which  the  new  lease  was  to  be  given,  was  not  stated.     Id. 
*  *  See  ante,  note  865,  aiApost,  note  869.  *  * 

(1)  Vol.  I. 

(2)  Morgan  v.  Bissel,  3  Taunt.  12;  Clayton  v.  Burtenshaw,  5  Barn.  &  Cressw.  41  ;  Dunk  v 
Hunter,  5  Barn.  &  Aid.  322  ;  Fenny  v.  Child,  2  Maule  &  Selw.  255 ;  Poole  v.  Bentley,  12  East^ 
168;  Tempest  v.  Rawlins,  13  East,  18;  Goodtitle  v.  Way,  1  T.  R.  735;  Barry  v.  Nugent,  5  I. 
R.  165 ;  Doe  v.  Groves,  15  East,  244;  Doe  v.  Clare,  2  T.  R.  VSg ;  Doe  v.  Ashburner,  5  T.  R. 
163  ;  Doe  v.  Smith,  6  East,  530. 

(3)  Hall  V.  Burgess,  5  Barn.  &  Cress.  332  ;  Burn  v.  Phelps,  1  Stark.  N".  P.  C.  94 ;  Smith  v. 
Raleigh,  3  Campb.  513.  It  has  been  said,  that  after  eviction  of  part,  if  the  tenant  continues  to 
occupy  the  residue,  he  is  liable  in  tliis  form  of  action  for  what  he  retains.  Stokes  v.  Cooper,  3 
Campb.  514,  n ;  Tomlinson  v.  Day,  2  Bro.  &  Biug.  680. 

(4)  Richardson  v.  Hall,  1  Bro.  &  Biag.  50.     See  G-ibson  v.  Courthope,  post,  288,  n.  5. 

(6)  Guest  V.  Caumottt,  3  Camp.  255  ;  Davis  v.  Edwards,  3  Maule  &  Selw.  389 ;  and  Vol.  I, 
Chap.  12. 
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by  wIiicTi  it  is  ordinarily  known,  unless  an  ambiguity  is  thereby  occa- 
sioned.(l) 

Occupation  of  premiaea. 

The  defendant's  occupation  of  tbe  premises  must  be  proved,  or  an  occu- 
pation by  his  permission.(2)  It  is  not  necessary  to  prove  actual  occupa- 
tion by  the  defendant,  where  he  voluntarily  abstains  from  it,(3)  and 
although  premises  are  burned  down  and  continue  uninhabited,  the  tenant 
is  nevertheless  liable  in  this  form  of  action  for  the  rent.(4)     It  is  otherwise 


(1)  Rutland  v.  Pouusett,  1  Taunt.  570  ;  Goodtitle  v.  "Walter,  4  Taunt.  612 ;  Taylor  v.  Hooman, 
1  B.  Moore,  161 ;  Taylor  v.  "Williams,  3  Bing.  449. 

(2)  Bull  V.  Sibbs,  8  T.  R.  327. 

(3)  ByGibbs,  Ch.  J.,  "Whitehead  v.  CUfford,  5  Taunt.  519;  Conolly  v.  Baxter,  2  Stark.  N.  P. 
C.  527. 

(4)  Baker  v.  Holtpzaffel,  4  Taunt.  45. 

Note  867. — Sahsbury  v.  Marshall,  4  Car.  &  Payne,  65. 

The  agreement  under  -which  the  party  held  the  house,  stated  that  he  "  agrees  to  become  ten. 
ant  by  occupying ;"  in  an  action  for  use  and  occupation,  defendant  was  allowed  to  show  that  the 
house  was  not  in  such  a  reasonable  and  decent  state  of  repair  as  to  be  fit  for  a  comfortable  oecU' 
pation ;  and  defendant  had  a  verdict  accordingly.  "  If  there  had  been  a  separate  agreement  to 
do  these  repairs,  then  the  not  having  done  them  would  furnish  no  defence.  But  here  it  forms  a 
kind  of  condition  precedent,  and  the  defendant  was  not  compellable  to  enter  until  the  house  was 
put  into  such  a  state  that  a  family  of  such  condition  could  be  reasonably  expected  to  occupy  it." 
Per  Tindal,  C.  J„  in  Id. 

*  *  The  premises  let  must  exist  m  specie,  when  the  term  commences,  or  use  and  occupation 
does  not  lie.  If  the  tenant  can  obtain  possession  of  only  a  part  of  the  premises,  the  landlord 
can  recover  nnder  a  quantum  meruitior  a  proportionate  part.  Lawrence  v.  French,  25  Wend.  443. 
"Where  intermediate  the  making  of  the  agreement  and  the  time  when  the  tenancy  was  to  have 
commenced,  the  premises  were  rendered  untenantable  by  the  wrongful  act  of  the  landlord,  the 
tenant's  covenant  to  pay  rent  was  held  to  be  discharged.  Cleves  v.  Willoughby,  7  HiU,  83. 
There  is  no  implied  warranty,  on  the  part  of  a  lessor,  that  the  premises  are  tenantable.  Id.  83 ; 
"Westlake  v.  Degraw,  25  "Wend.  669  ;  Sutton  v.  Temple,  12  Mees.  &  "Welsh.  52  ;  Hart  v.  "Windsor, 
Id.  68.  Id  the  last  case,  the  subject  was  examined  in  a  very  learned  argument  at  the  bar,  and: 
the  later  cases,  which  tended  to  establish  the  contrary  doctrine,  were  disapproved.  See  the. 
cases,  pro  and  con,  cited  by  the  counsel,  arguendo,  and  in  the  opinions  of  the  judges.  And  see 
3  Kent's  C.  (6th  ed.)  464,  and  note.  "Where  the  tenant,  by  himself,  or  agent,  or  under-tenant, 
never  went  into  possession,  and  occupied  the  demised  premises,  assumpsit  for  use  and  oceupation 
wUl  not  lie.  Wood  v.  Walcox,  1  Denio,  37  ;  Beach  v.  G-ray,  2  Id.  84.  But  having  once  ocou^ 
pied,  it  is  no  defence  that  he  voluntarily  abandons  the  premises.  "Westlake  v.  Degraw,  2.')  "Wend, 
669.  And  see  post,  note  877.  The  tenant  may  avaU  himself  of  a  breach  of  his  landlord's  agree- 
ment to  repair,  by  way  of  recoupment,  but  not  as  a  sei-off.  Whitbeek  v.  Skinner,  7  llill,  53.  Se& 
also  Batterman  v.  Pierce,  3  Hill,  171 ;  Van  Epps  v.  Harrison,  5  Id.  63  ;  Barber  v.  Rose,  Id.  76; 
"Westlake  v.  Degraw,  25  Wend.  672,  per  Nelson,  Ch.  J.  *  * 

(A  destruction  of  the  demised  tenement,  or  the  fact  that  it  has  ceased  to  be  habitable,  does  not; 
suspend  the  rent.     Howard  v.  Dooliltle,  3  Duer  N.  Y.  464;  Davis  v.  Allen,  2  Gray,  Mass.  309. 

The  statute  of  New  Tork  provides  that  "  any  landlord  may  recover,  in  an  action  on  the  case, 
a  reasonable  satisfaction  for  the  use  and  occupation  of  any  lands  or  tenements,  liy  any  person 
under  any  agreement  not  made  by  deed."  Under  this  act,  the  landlord  can  only  recover  in  an 
action  for  use  and  occupation  for  the  time  a  tenant  haa  actually  occupied  the  premises  by  himself 
or  his  sub-tenant  or  agent.  And  where  the  tenant  has  not  entered  into  possession  at  all,  under 
the  lease  or  agreement,  either  in  person  or  by  an  under-tenant  or  agent,  no  recovtiy  can  be. had 
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where  the  premises  are  rendered  unsafe  from  want  of  repair,  through  the 
landlord's  default.(l)  Payment  of  a  poor  rate  assessed  on  the  occupier  of 
a  house,  is  said  not  to  be,  of  itself,  evidence  of  occupation  by  the  party  so 
paying.(2) 

By  the  late  bankrupt  act,  a  bankrupt(3)  is  not  liable  for  the  use  and 
occupation  of  his  assignees,  if  they  accept  his  lease  or  agreement ;  and,  if. 
they  decline  it,  he  has  the  option  of  delivering  it  up  to  his  lessor  within 
fourteen  day3.(4)  It  seems  that  the  assignees  of  a  bankrupt  are  liable  in 
an  action  of  use  and  occupatioa  for  the  rent  of  a  whole  year,  though  the 
premises  have  been  occupied  by  the  bankrupt,  previous  to  their  appoint- 
ment, during  a  part  of  the  year.(o)  An  executor  or  administrator  taking 
possession  of  premises  occupied  by  their  testator,  or  intestate,  are  not 
liable  de  bonis  propriis  for  the  rent,  if  they  can  prove  that  they  have  de- 
rived no  benefit  from  the  possession  ;  especially  if  they  have  offered  to  give 
it  up.(6) 


Croswell  v.  Crane,  1  Barb.  N.  T.  R.  192.  See  Tanored  v.  Christy,  12  Mees.  &  Wels.  316.  A 
parol  lease  of  landa  for  a  year,  to  coiBmence  at  a  future  day,  is  valid  in  this  state.  Young  v. 
Drake,  1  Selden  N.  T.  R.  463. 

Where  there  is  no  privity  of  contract — as  where  the  lessee  of  a  term  for  years  assigns  liis 
interest  in  the  lease — the  lessor  may  maintain  an  action  of  debt  for  rent  accruing  subsequent  to 
the  assignment.     McKeon  v.  Whitney,  3  Denio  R.  4,52. 

Under  a  deed  from  the  lessee  of  premises,  the  grantee  acquires  the  interest  of  the  original  les- 
see therein,  and  becomes  in  law  an  assignee  after  the  lease.  Provost  v.  Calder,  2  Wend.  517  ; 
Armstrong  v.  Wheeler,  9  Cowen,  88 ;  Acker  v.  Witherell,  4  Hill  R;  112.  As  such,  he  is  liable 
on  the  covenant  to  pay  rent ;  he  is  liable  on  all  covenants  which  run  with  the  land,  as  covenants 
to  repair,  pay  rent,  &o.,  though  the  covenants  do  not  include  the  "  assigns"  of  either  party. 
Jacques  v.  Short,  20  Barb.  269;  Terplanckv.  Wright,  23  Wend.  506;  Allen  v.  Culver,  3  Denio, 
284.     The  action  in  such  cases  is  founded  on  privity  of  estate.     Hintze  v.  Thomas,  7  Md.  346. 

Where  premises  are  leased  by  a  "writing,  not  under  seal,  the  lessee  is  answerable  for  the  rent 
in  an  action  for  use  and  occupation,  though  the  premises  are  occupied  by  a  tenant  under  him ; 
and  where  the  lessor  assigns  the  lease,  but  not  the  reversion,  his  assignee  may  recover  the  rent. 
Allen  V.  Bryan,  5  Barn.  &  Cressw.  512  ;  Moffatt  v.  Smith,  4  Comst.  N.  Y.  126. 

(1)  Edwards  v.  Etherington,  1  Ry.  k  Mo.  268. 

(2)*Rex  V.  BrLstow,  Woodf.  Landl.  &  Ten.  194. 

(3)  Note  868. — A  debtor  deposited  the  title  deeds  of  houses  with  liis  creditor  as  security,  and 
afterwards  executed  an  assignment  of  his  interest  in  the  houses  to  the  same  party,  but  this  instru- 
ment was  never  registered,  pursuant  to  the  statute  7  Ann.  >.■,  20.  The  debtor  afterwards  became 
bankrupt,  and  the  assignment  of  his  effects  under  tlie  commission  was  duly  registered.  The  as- 
signees brought  an  action  against  the  creditor  for  the  rents  of  the  houses  which  he  had  received 
from  the  time  of  the  assignment  made  to  him  by  the  bankrupt ;  held,  that  although  this  instrument 
was  void,  the  rents  which  the  defendant,  being  equitable  mortgagee,  had  received,  could  not  be 
taken  out  of  his  hands  by  virtue  of  the  registered  assignment  under  the  commission.  Sumpter 
T.  Cooper,  2  Barn.  &  Adol.  226. 

(4)  6  G.  IV,  c.  16,  §  75.  For  the  law  before  the  statute,  see  Boot  v.  Wilson,  8  East,  311. 
As  to  what  shall  amount  to  an  acceptance  by  the  assignees,  vide  infra,  ''Covenant,"  "  Debt  for 
rent." 

(5)  Uibson  v.  Oourthope,  IDow.  &.  Ry.  206 ;  Naish  v.  Tatlock,  2  H.  Bl.  320,  conira.  And  see 
Richardson  v.  Hall,  ante,  p.  286. 

(6)  Remnant  v.  Bremridge,  2  B.  Moore,  99. 
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Permission  of  plaintilif. 

The  plaintiff  will  liave  further  to  prove  that  the  defendant  occupied  the 
premises  by  his  permission,  or  the  permission  of  the  persons  under  whom 
he  claims.  This  may  be  shown  by  proof  of  a  demis3,  or  agreement,  or  of 
previous  payments  of  rent,  or  of  a  submission  to  a  disti'ess.(l)  That  the 
defendant  has  occupied  by  the  plaintiff's  permission,  is  frequently  an  in- 
ference of  law  founded  upon  the  plaintiff's  title ;  as  where  a  mortgagee  or 
grantee  of  an  annuity,  gives  notice  to  a  tenant  to  pay  him  the  rent  which 
was  formerly  payable  to  the  original  landlord.(2)  But  the  rent,  in  such, 
case,  can  only  be  demanded  from  the  time  when  the  legal  estate  is  re- 
quired.(3)  A  surviving  owner  cannot  recover  for  the  use  and  occupation 
of  premises,  stated  to  have  been  occupied  by  his  own  permission,  where 
they  were  demised  jointly  by  himself  and  another  owner  since  de- 
ceased. (4) 


(1)  PantonT-  Jones,  3  Campb.  312;  Townsend  y.  Davis,  Forrest,  120. 

Note  869. — This  action  will  not  lie  to  recover  rent  which  accrued  subsequent  to  the  demise 
laid  in  the  declaration  in  ejectment.  So,  where  a  lessor  who  had  distrained  for  rent,  though  the 
distress  proved  insufBcient,  he  was  held,  by  the  act  of  distrainiug,  to  have  affirmed  the  existence 
of  the  tenancy  at  the  time  when  the  rent  fell  due,  so  as  to  preclude  him  from  bringing  an  action 
of  ejectment  for  the  non-payment  of  the  same  rent,  upon  the  claim  of  re-entry.  Jackson  v. 
Shelden,  5  Cowen,  448.  So,  assumpsit  for  use  and  occupation  was  held  not  to  lie  against  the 
tenant  who  held  over  after  the  expiration  of  the  term,  where  proceedings  have  been  instituted 
against  the  tenant,  to  turn  him  out  of  possession,  under  the  statute.  Featherstonhaugh  v.  Brad- 
shaw,  1  Wend.  134.  The  plaintiff  probably  has  his  remedy  by  trespass  for  the  mesne  profits,  or 
for  double  rent  under  the  statute. 

*  *  Where  a  tenant  has  been  dispossessed,  by  summary  proceedings,  for  the  non-payment  of 
rent,  the  landlord  may  sue  for  use  and  occupation  for  the  rent  previously  accrued.  Hinsdale  v. 
White,  6  HlU,  507.  And  the  same  doctrine  was  held  as  agauist  an  assignee  of  a  lease.  M'Keon 
V.  Whitney,  3  Denio,  452.  *  * 

(So  where  a  lessee  enters  into  possession  of  premises  under  a  written  lease,  not  under  seal,  for 
a  term  of  two  years,  and  occupies  the  premises  for  one  year,  and  is  afterwards  ejected  by  a 
stranger  under  a  paramount  title,-  he  is  liable  for  the  year's  rent ;  and  cannot  dispute  his  land- 
lord's, title.  He  is  answerable  for  the  rent  until  he  is  actually  evicted.  Vemam  v.  Smith,  15  N. 
T.  State  R.  328.  See  Fleming  v.  Gooding,  10  Bing.  549  ;  Dolby  v.  lies,  11  Adolph.  &  EUis,  3S5  ; 
Curtis  V.  Spitty,  1  Bing.  N.  C.  15 ;  Brown  v.  Sprague,  and  Sharpe  v.  Kelly,  5  Denio,  545,  431 ; 
Hall  V.  Butler,  10  A.  k  E.  204.  The  implied  agreement  for  quiet  enjoyment,  is  a  sufficient  con- 
sideration for  the  engagement  to  pay  rant.  Mayor  of  N.  T.  v.  Mabie,  3  Kern.  151.  See  also 
Giles  V.  Comstock,  4  Comst.  2 '70.) 

(An  agreement  to  pay  rent  may  be  implied ;  as  where  the  assignee  of  a  term  for  years  gives 
notice  to  a  sub-tenant,  holding  from  year  to  year  under  the  original  lessee,  that  if  he  remain  in 

possession  beyond  his  term,  the  rent  will  be  $ ,  and  also  give  notice  of  the  assignment  to  him, 

the  sub-tenant  by  retaining  the  premises  will  be  deemed  to  have  accepted  the  terms  specified. 
Despard  v.  Walbridge,  15  N.  Y.  State  E.  3'74.) 

(2)  Birch  v.  Wright,  1  T.  E,  S'TS ;  Lumley  v.  Hodgson,  16  East,  99,  in  which  latter  case,  notice 
was  given  by  a  cestui  que  irust. 

(3)  Cobb  V.  Carpenter,  2  Campb.  13,  n.  In  Hull  v.  Vaughan  (6  Price  15'?),  the  equitable 
owner  was  allowed  to  recover  against  the  legal  owner,  under  peculiar  circumstances  of  fraud. 

(4)  Israel  v.  Simmons,  2  Stark.  N.  P.  0.  356.    See  Richards  v.  Heather,  1  Barn.  &  Aid.  29. 

Vol.  III.  19 
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Tenancy  by  holding  over. 

If  there  be  a  lease  for  a  certain  period,  and  by  tbe  consent  of  both  par- 
ties, the  tenant  continues  in  possession  afterwards ;  or  if  a  person  enters 
under  a  lease  by  tenant  for  life,  and  continues  in  possession  by  the  con- 
sent of  the  remainderman  ;  or  if  a  person  enters  under  a  parol  lease,  for 
more  than  three  years ;  in  these  cases,  the  lease  will  be  evidence  of  a 
tenancy  from  year  to  year.(l)    But  where  a  lessee  for  years  under  let  the 


(1)  By  Lord  Mansfield,  Eight  v.  Darby,  1  T.  R.  162 ;  Eoe  v.  Bell,  5  T.  E.  ill ;  Doe  v.  "Watts, 
1  T.  R.  83 ;  Goodtitle  v.  Herbert,  4  T.  R.  680 ;  Bishop  v.  Howard,  2  Bam.  &  Cress.  100, 

Note  810. — Osgood  v.  Dewey,  13  John.  R.  240  ;  Bradley  v.  Covel,  4  Cowen,  349  ;  Everston 
V.  Sawyer,  2  Wend.  50f.  Where  there  is  no  new  stipulation,  an  implication  arises  of  a  tacit  con- 
sent on  both  sides,  that  the  tenant  shall  hold  from  year  to  year,  at  the  former  rent.  Bnt  the 
tenant  is  not  precluded  by  an  agreement  to  pay  a  fixed  sum  for  a  term  less  than  a  year.  Thus, 
where  there  was  an  agreement  by  which  the  defendant  was  to  pay,  and  did  pay,  a  certain  sum 
for  a  period  less  than  a  year,  the  judge,  at  the  trial,  admitted  proof  of  the  annual  value  of  the 
premises,  although  the  plaintiff  produced  in  evidence  a  written  agreement  between  him  and  de- 
fendant, whereby  the  defendant  agreed  to  pay  $315  for  the  use  and  occupation  of  the  premises 
from  26th  June  to  1st  May,  1821;  the  annual  value  being  shown  to  be  but  $200.  Everston 
V.  Sawyer,  svipra.  The  judge  observed,  that  the  written  agreement  afforded  no  lule  of  damages; 
the  jury  were  to  allow  such  sum  by  way  of  rent  as  the  premises  were  worth. 

However,  the  principle  is,  that  where  a  tenant  holds  over,  without  any  new  stipulation,  the 
tenant  holds  from  year  to  year,  at  the  former  or  first  rent.  But  where  the  rent  is  reserved  upon 
the  lot,  without  regard  to  the  buildings,  the  principle  does  not  apply.  Thus,  where  the  rent 
agreed  upon  was  for  the  naked  lot,  and  at  the  expiration  of  the  lease,  the  plaintiff,  by  operation 
of  law,  acquired  a  title  to  the  house  thereon  also,  the  court  held  that  a  different  rule  must  be 
established;  the  annual  value  of  both  lot  and  buildings  was  the  rule  of  damages.  Abel  v.  Rad. 
cliff,  15  John.  R.  505.  The  new  state  of  things  that  had  arisen,  repelled  the  presumption  that 
the  old  rent  was  to  be  the  measure  of  damages.  But  where  the  original  contract  was  merely  to 
pay  the  ground  rent,  and  no  improvements  made,  the  plaintiff  cannot  claim  more.  Thus,  the 
defendant  went  into  possession  under  an  agreement  made  with  the  plaintiff  to  pay  $6.25,  which 
was  the  ground  rent,  payable  to  the  original  landlord.  This  was  paid  from  September,  1819,  to 
May  1st,  1822  ;  on  the  26th  October,  1820,  the  plaintiff  gave  defendant  notice  to  quit.  Plaintiff, 
at  the  trial,  claimed  to  recover  a  rent  of  from  100  to  140  dollars  per  annrnn,  for  the  time  subse- 
quent to  the  notice,  on  the  ground  that  the  premises  were  worth  so  much,  according  to  his 
proof;  and  the  jury  so  found,  under  the  direction  of  the  judge.  The  court  however,  for  this 
cause,  granted  a  new  trial.  Bradley  v.  Covel,  supra.  Where  the  possession  is  continued  by  the 
tenant,  after  the  expiration  of  a  lease  for  a  year,  he  holds  as  a  mere  tenant  at  will,  according  to 
the  opinion  of  Wilde,  J.,  in  Ellis  v.  Paige  (1  Pick.  43) ;  but  a  tenancy  at  wih,  with  the  privilege 
of  holding  through  the  second  year,  according  to  the  opinion  of  Putnam,  J.,  in  a  note  subjoined 
to  the  case  of  Co(6n  v.  Lunt  (2  Pick.  10).  But  whether  of  one  kind  or  the  other,  a  tenant  at  will 
is  bound  to  do  nothing  inconsistent  with  his  tenure ;  and  If  he  does,  his  tenancy  is  determined- 
Campbell  V.  Procter,  6  Greenl.  12, 

*  *  In  Conway  v.  Starkweather  (1  Denio,  113),  it  was  held,  that  the  landlord  had  the  option 
to  treat  a  tenant  holding  over  after  the  expiration  of  his  term,  either  as  a  tenant  or  trespasser ; 
but  that  the  tenant  could  not  elect.  The  election  once  made,  of  course,  the  rights  of  the  parties 
become  fixed.  Where  the  landlord  elected  by  receiving  rent,  to  treat  a  person  wrongfully  in 
possession,  as  a  tenant,  it  was  held  that  the  tenant  could  not  be  dispossessed  without  such  a  no- 
tice to  quit  as  would  terminate  the  tenancy.  Anderson  v.  Prmdle,  23  Wend.  616.  See  Conway 
V.  Starkweather,  swpra.  *  *    (22  Conn.  425.) 

"  Where  the  tenant  holds  over  after  his  term  has  expired,  and  the  lessor  assents  to  it  (and  even 
his  silence  may  be  construed  into  an  acquiescence  or  assent),  it  will  be  considered  as  a  tacit  re- 
newal of  the  lease,  at  least  for  the  following  year,  and  the  lessee  will  become  tenant  fi-om  year  to 
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premises  from  year  to  year  to  the  defendants,  who  knew  the  extent  of  the 
lessee's  interest,  and  the  plaintiff  afterwards  took  a  lease  of  the  same 
premises,  expectant  on  the  determination  of  the  lessee's  term,  and  the  de- 
fendants, after  the  determination  of  that  term,  continued  in  possession  for 
a  quarter  of  a  year  and  paid  rent ;  it  was  held,  in  an  action  of  use  and 
occupation  for  a  subsequent  period,  that  there  was  no  evidence  of  a  ten- 
ancy continuing  beyond  that  quarter  of  a  year.(l)  And  where  payment 
of  rent  is  relied  upon  as  evidence  of  a  tenancy,  it  must  be  shown  to  have 
been  paid  by  the  party  in  the  capacity  of  tenant.(2) 

Possession  under  a  sale. 

Where  the  defendant  has  taken  possession  of  premises  under  a  cdntract 
of  sale,  which  is  not  completed,  an  implied  assumpsit  for  use  and  occupa- 
tion cannot  be  maintained,  if  the  contract  is  afterwards  abandoned  in  con- 
sequence of  a  defect  in  the  vendor's  title ;  especially,  if  the  defendant  has 
derived  no  benefit  from  the  premises,  or  the  plaintiff  has  retained  the  pur- 
chase money  during  the  whole  tinie  of  the  occupation.(3) 

Written  agreement. 

If  it  appears  that  the  occupation  is  founded  on  a  written  contract,  the 
writing  must  be  pioduced,  as  the  best  evidence ;  and  if,  from  want  of  a 
stamp,  it  cannot  be  received,  the  plaintiff  will  not  be  allowed  to  go  into 
general  evidence  of  the  holding.(4) .  Where  parol  evidence  is  offered  to 


year,  and  cannot  be  dispossessed  without  regular  notice.  In  this  the  civil  and  common  law  bath 
concur.  4  Kent's  Com.  110,  114.  If  the  lessor  receive  rent,  or  the  lessee  be  permitted  to  conr 
tinue  on  the  land  for  a  twelvemonth,  a  tenancy  from  year  to  year  will  then  be  implied.  Doe  v. 
Steimet,  2  Esp.  R.  716."  Per  Parris,  J.,  in  Moshier  v.  Eeding,  3  Fairf.  R.  483.  (See  1  Smith 
(15  N.  T.  Rep.),  374.) 

(1)  Ereeman  v.  Jury,  Mo.  k  M.  19. 

(2)  Strahan  v.  Smith,  4  Bing.  91. 

(3)  Heam  v.  Tomline,  Peake's  C.  192 ;  Karkland  v.  Pounsett,  2  Taunt.  145.  See  Heg^n  v. 
Johnson,  2  Taunt.  148;  HuU  v.  Vaughan,  6  Price,  169;  Eeating  v.  Bulkeley,  2  Stark.  N. 
P.  G.  419. 

(4)  Rex  v.  St.  Paul's,  Bedford,  Sfl?.  R.  452;  Hodges  v.  Drakeford,  1  N.  R.  271;  Brewer  v. 
Palmer,  3  Esp.  0.  213, 

Note  871. — In  ejectment,  one  of  the  witnesses  stated  on  cross-examination,  that  he  had  pre- 
pared an  agreement  or  lease  in  writing,  between  the  plaintiff  and  A.  T.,  relative  to  the  premises 
sought  to  be  recovered,  and  that  he  had  heard  the  latter  say  that  he  held  the  premises  under  the 
plaintiff,  but  not  that  he  held  under  an  agreement ;  held,  that,  nevertheless,  the  plaintiff  was 
bound  to  produce  the  agreement,  as  its  existence  was  shown  by  one  of  his  own  witnesses.  Eenn 
ex  dem.  Thomas  v.  Griffith,  6  Bing.  533. 

If  the  action  is  founded  on  the  written  contract,  it  must  be  produced,  even  though  it  be  defec- 
tive; it  being  the  best  evidence.  BueU  v.  Cook,  5  Conn.  R.  206.  The  declaration  averred  that 
the  defendant  used  and  occupied  the  premises  by  the  sufferance  and  permission  of  plaintiff,  on  a 
written  agreement  for  a  lease,  provided  a  majprity  of  the  County  Court  should  agree  thereto,  was 
outstanding  in  the  hands  of  the  plaintiff,  at  the  time  of  the  occupation,  covering  the  period  for 
which  the  suit  was  brought ;  to  which  agreement  the  court  never  assented.  The  plaintiff  offered 
to  prove  the  defendant's  acknowledgment,  that  he  had  hired  the  county-house  of  the  plaintip;  aiid 
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prove  a  tenancy,  it  is  not  a  valid  objection  that  there  is  some  written 
agreement  relative  to  the  holding,  ualess  it  should  appear  that  the  agree- 
ment was  between  the  parties  as  landlord  and  tenant,  and  that  it  continued 
in  force  to  the  very  time  to  which  the  parol  evidence  applies.(l) 

If  the  instrument  by  which  the  contract  between  the  plaintiff  and  the 
defendant  is  to  be  proved,  operates  as  a  present  demise,  it  must  have  a 
lease  stamp,  notwithstanding  it  purports  to  be  only  an  agreement.(2)     A 


occupied  the  same  from  December  1st  to  April  lOtli,  agreeing  to  pay  him  therefor  250  doDars ; 
but  the  court  rejected  the  evidence,  A  new  trial,  howerer,  was  granted,  on  the  ground  that  it 
was  incumbent  upon  the  obj  ector  to  the  evidence  to  show  that  the  acknowledgment  referred  to 
the  written  contract ;  for  ualess  the  acknowledgment  was  fonnded  on  the  written  contract,  the 
evidence  was  admissible.  Id.  Had  there  been  an  outstanding  valid  agreement  in  writing,  the 
reference  of  the  acknowledgment,  would  have  been  highly  probable.  But  the  writing  in  question 
was  invalid,  because  not  ratified  by  the  court ;  and  hence,  it  Was  not  to  be  presumed  that  the 
acknowledgment  had  reference  to  that  which  was  a  mere  nullity.    Per  Hosmer,  Ch.  J.,  in  Id. 

A  writing,  in  the  absence  of  fraud,  mistake,  ignorance  or  latent  ambiguity,  cannot  be  varied 
impaired  or  explained  by  parol  evidence  (per  Baldwin,  J.,  in  Tilghman  v.  TUghman,  1  Bald.  E. 
488,  489;  2  Call,  12;  4  Dessaus.  211 ;  3  Hen.  &  Munf,  416,  417);  or  stating  circumstances  pre, 
viously  to  the  writing  (8  Whar.  208,  211) ;  if  it  differs  from  the  terms  of  the  conversation,  the 
writing  is  a  declaration  of  the  original  intentions,  and  an  agreement  to  alter  and  rescind  them.  Id, 

(1)  Doe  V.  Morris,  12  Bast,  237,  As  to  the  admission  of  parol  evidence  to  vary  or  discharge 
written  agreements,  see  Vol.  II. 

Note  81 2. — The  plaintiff  may  recover  on  proof  of  work  done,  .on  an  implied  contract,  although 
it  appear  in  the  course  of  the  defendant's  case,  that  there  was  a  written  agreement  relating  to 
the  matter,  but  which  cannot  be  read  for  the  want  of  a  stamp.  Secus,  if  the  fact  come  out  in  the 
course  of  the  plaintiff's  case.  Fielder  v.  Ray,  4  Oar.  &  Fayne,  61 ;  S.  C,  6  Bing.  332.  But  parol 
evidence,  as  to  the  party  to  whom  a  demise  has  been  made,  is  not  admissible  where  the  agreement 
for  the  demise  was  in  writing,  Eex  v.  Rawden,  3  Mood.  &  Ryl.  426 ;  8  Bam.  A  Cress.  70S.  Wit- 
ness was  called  to  prove  who  were  the  tenants ;  he  said  he  let  by  a  written  instrument ;  held, 
that  the  instrument  must  be  produced.  Id.  However,  occupation  and  payment  of  rent  is  ^nma 
facie  evidence  of  tenancy ;  and  by  keeping  out  of  view  a  written  instrument,  a  party  may  make 
out  by  parol  testimony,  a  prima  facie  case  of  tenancy.  Id. ;  Rex  v.  The  Holy  Trinity,  Hull,  7 
Barn.  &  Cress.  611,  And  payment  of  rent  aa  rent,  is  evidence  of  tenancy.  Id. ;  (King  v.  Wood- 
ruff, 23  Conn.  56.) 

"Where  a  party  holds  land  under  a  written  agreement,  parol  evidence  cannot  be  received  of  the 
fact  under  whom  he  came  into  possession.  Doe  v.  Harvey,  8  Bing,  239.  If  nothing  had  been  in 
issue  but  the  single  fact,  whether  the  defendant  held  or  occupied  the  land,  such  fact  might  un- 
doubtedly be  proved  by  the  payment  of  rent,  declarations  of  fhe  tenant,  or  other  parol  evidence 
sufficient  to  establish  it,  notwithstanding  it  appeared  that  he  held  under  an  agreement  in  writing. 
But  here  the  question  was  not  merely  whether  defendant  held  the  premises,  but  whether  be  held 
them  as  tenant  to  P. ;  and  of  this  fact  there  was  no  other  evidence  admissible  than  the  written 
agreement,  which  was  not  produced.    Per  Tindal,  Ob.  J.,  in  Id. 

(2)  Vide  amte,  p.  286 ;  55  G.  Ill,  c.  184.  Sch.  Part  I,  requires  a  specific  stamp  on  leases,  which 
is  ascertained  by  the  rent.  If  the  instrument  contains  a  lease,  and  also  a  contract  for  goods,  not 
incidental  to  the  lease,  a  further  stamp  is  necessary.  Clayton  v.  Burthenahaw,  5  Barn.  &  Cresa. 
45.  An  Old  valorem  stamp,  is  in  some  cases  required,  which  is  regulated  by  the  consideration  ou 
the  face  of  the  deed.  Duck  v.  Braddyl,  13  Price,  465;  Roe  v.  Chenlialls,  4  M.  &  Sel.  23;  Boase 
V.  Jackson,  3  Bro.  &  Bing.  185.  The  ad  valorem  duty  appliesonly  to  consideration  between  lessor 
and  lessee.  Boone  v.  Mitchell,  1  Barn.  &  Cress,  18.  It  seems  that  an  agreement  respecting  th© 
occupation  of  land,  if  it  is  by  deed,  requires  a  stamp  of  £1  15s.  5  B.  &  Cress.  45.  If  it  is  not  by- 
deed,  and  relates  to  property  exceeding  £20  in  value,  a  £1  stamp  is  requisite-  A  progressive 
duty  is  likewise  payable,  according  to  the  number  of  words. 
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lease  containing  several  distinct  demises  of  different  tenements,  must  have 
a  stamp  equal  in  amount  to  the  aggregate  of  the  several  duties  on  the  re- 
spective demises ;  but  this  is  not  necessary  where  the  whole  is  manifestly 
one  transaction.(l)  And  where  an  instrument  contains  a  contract  of  de- 
mise, general  in  its  terms,  but  applicable  to  the  several  interests  of  the 
tenants,  who  sign,  and  only  one  stamp  appears  upon  it ;  it  is  matter  of 
evidence  to  which  contract  the  stamp  is  to  be  referred.(2)  In  an  action 
for  the  use  and  occupation  of  lands  which  are  verbally  let  on  the  same 
terms  as  are  contained  in  the  lease  of  a  former  tenant,  the  lease  referred 
to  cannot  be  received  in  evidence  unless  it  be  properly  stamped.(3)  But 
a  stamp  is  not  necessary  to  every  writing  given  in  evidence  to  support  an 
agreement ;  and,  therefore,  fi  a  paper  contain  a  mere  proposal,  which  has 
been  accepted  by  parol,  it  may  be  read  in  evidence  without  being 
stamped.(4) 

The  defendant  who  has  obtained  possession  from  the  plaintiff,  or  occu- 
pied by  his  permission,  will  not,  in  general,  be  allowed  to  impeach  the 
plaintiff's  title.(5)  Thus,  in  an  action  for  the  use  and  occupation  of' glebe 
lands,  the  defendant  who  had  paid  rent  to  the  plaintiff,  was  not  allowed  to 
show  that  the  plaintiff's  presentation  to  the  living  was  simonical.(6)  So 
the  defendant  will  not  be  admitted  to  prove  that  his  landlord  was  merely 
tenant  at  will  ;(7)  or  that  he  has  demised  the  premises  to  a  third  person, 
whose  interest  has  not  expired,(8)  or  had  mortgaged  them  previous  to  the 
defendant's  lease,(9)  or  that  he  had  obtained  possession  by  a  fraud. (10) 

landlord'a  title  expired. 

It  has  been  held,  in  several  cases,  that  it  is  competent  for  a  tenant  to 
show  that  his  landlord's  title  has  expired  since  the  commencement  of  the 
lease.(ll)     It  seems,  however,  fromthe  case  of  Balls  v.  "Westwood,(12)  that, 


(1)  Boase  v.  Jackson,  3  Bro.  &  Bing.  185. 

(2)  Doe  V.  Day,  13  East  241 ;  PoHrell  v.  Edmonds,  12  East,  6. 

(3)  Turner  v.  Power,  2  Ey.  &  M.  131. 

(4)  Drant  v.  Brown,  3  Bam.-  &  Cress.  668.  And  see  Hawkins  v.  Warre,  5  D.  &  R.  412 ;  3 
Barn.  &  Cress.  690. 

(5)  Say.  Eep.  13 ;  Sullivan  v.  Stradliug,  2  "Wils.  208 ;  Parker  v.  Manning,  "7  T.  R.  53'? :  Mor- 
gan V.  Ambrose,  Peake'a  L.  E.  242  ;  Bull.  N.  P.  139;  2  Ves.  jun.  696;  11  Ves.  344;  Palmer  v. 
Bkins,  Ld.  Ray.  1552. 

(6)  Cooke  V.  Loxley,  5  T.  R.  4;  Brooksby  v.  Watts,  6  Taunt.  333. 
.    (7)  Atkinson  v.  Pierrepoint,  Esp.  Dig.  30. 

(8)  Phipps  V.  Sculthorpe,  1  Bam.  &  Aid.  50. 

(9)  Alchorn  v.  Gomme,  2  Bing.  54,  in  replevin. 

(10)  Parry  v.  House,  1  Holt's  C.  489. 

The  general  principle  is  that  the  tenant  cannot  deny  the  title  of  the  lessor,  so  as  to  raise  a  de- 
fence to  an  action  for  rent  that  has  accrued  for  use  and  occupation.  See  the  opinion  of  the  Court 
of  Appeals,  per  Denio,  C.  J.,  in  Yernam  v.  Smith,  1  Smith  (15  N.  T.)  Rep.  238,  and  the  author- 
ities there  cited. 

(11)  England  dem.  Syburn  v.  Slade,  4  T.  R.  682  ;  Doe  v.  Ramshottom,  3  Maule  &  Selw.  516. 

(12)  2  Camp.  11.    And  see  Doe  v.  Smythe,  4  Maule  &  Selw.  347. 
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at  least  in  action  of  use  and  occupation,  it  will  be  no  defence  for  a  tenant, 
that  his  landlord's  title  has  expired,  unless  he  has  formally  renounced  his 
landlord's  title,  and  commenced  a  fresh  holding  under  another  person. 
And,  indeed,  in  Eogers  v.  Pitcher,(l)  Chief  Justice  Gibbs  was  of  opin- 
ion, that  a  tenant  could  not  dispute  the  title  of  the  person  by  whom 
he  was  originally  let  into  possession,  so  long  as  he  continued  in  pos- 
session. But  in  a  later  case,  it  was  held,  that  even  the  payment  of 
rent  to  the  original  landlord,  after  his  title  is  expired,  does  not  con- 
clude the  tenant,  if  the  payment  was  made  in  ignorance  of  the  nature 
of  the  landlord's  title.(2)  And  where  the  landlord  acquiesces  in  the 
payment  of  rent  to  a  stranger  for  a  considerable  time,  the  tenant  is 
not  precluded  from  disputing  the  continuance  of  his  title.(3;)  If  an  at- 
tornment is  made  to  a  person  from  whom  the  defendant  did  not  originally 
obtain  possession,  through  ignorance,  or  misrepresentation,  the  tenant  is 
not  bound  by  such  attornment.(4) 

Assignee  of  landlord. 

In  general,  a  tenant  will  be  estopped  from  disputing  the  title  of  a  per- 
son to  whom  his  landlord  has  assigned  his  interesfc.(5)  But  where  land 
belonged  to  a  parish,  and  rent  was  paid  to  the  churchwardens,  who  granted 
a  lease  to  the  plaintiff,  it  was  held,  that  the  tenant  (the  defendant)  in  an 
action  for  use  and  occupation,  was  not  estopped  from  disputing  the  plain» 
tiff's  title,  and  that  the  plaintiff  could  not  derive  a  valid  title  from  the 
churchwardens.(6)     In  an  action  for  rent,  by  an  assignee  of  the  reversion, 


(1)  6  Taunt.  209. 

(2)  Fenner  v.  Duplock,  2  Bing.  10,  in  replevin. 

(3)  Neave  v.  Moss,  1  Bing.  360,  in  replevin. 

(4)  By  Buller,  J.,  in  Williams  v.  Bartholemew,  1  B.  &  P.  326;  Eogers  v.  Pitcher,  6  Tannt. 
202  ;  Gregory  v.  Dodge,  3  Bing.  4H ;  Gravenor  v.  "Woodhouse,  1  Bing.  38,  in  replevin. 

"Where  a  lease  is  assigned  by  the  lessor,  but  the  reversion  is  not  transferred  with  it,  and  the 
lessee  pays  rent  to  the  assignee,  the  latter  may  maintain  an  action  for  use  and  occupation  for 
rent  accruing  subsequently.     Moffat  v.  Smith,  4  Comst.  126. 

(5)  Rennie  v.  Robinson,  1  Bing.  lil.     (See  Despard  v.  Walbridge,  15  N.  Y.  R.  374.) 

Note  813. — (Ingraham  v.  Baldwin,  5  Seld.  45.)  Where  the  action  is  brought  by  the  assignee 
of  the  reversion,  against  the  lessee,  there  is  a  distinction,  founded  on  the  form  of  the  action  to  be 
brought,  as  to  whether  it  is  local  or  transitory.  Assumpsit  is  founded  on  privity  of  contract,  not 
privity  of  estate.  The  Corporation  of  New  York  v.  Duncan,  2  John.  Gas.  335.  If  the  assignee 
sue  debt  at  common  law,  the  action  is  local,  the  privity  of  contract  being  destroyed  by  the  assign; 
ment  of  the  reversion,  the  action  is  founded  on  privity  of  estate.  Henwood  v.  Cheeseman,  3  Serg. 
&  Eawle,  500.  Or,  the  assignee  may  bring  covenant  by  virtue  of  the  statute,  32  Hen.  Till.  u.  34, 
which  transfers  the  privity  of  contract  from  the  assignor,  to  the  assignee;  and  this  action,  not 
being  founded  on  privity  of  estate,  but  of  contract,  is  transitory,  and  may  be  bi-ought  any- 
where.   Id. 

(There  is  neither  privity  of  estate  nor  of  contract  between. the  lessor  and  the  under  tenant  of 
the  original  lessee,  so  that  the  lessor  cannot  sue  the  under  tenant  upon  the  lessee's  covenant  to 
pay  rent.    McFarlan  v.  Watson,  3  Comst.  286.    See  Moffatt  v.  Smith,  4  Comst.  126.) 

(6)  Phillips  v.  Pearoe,  B  Bam.  &  Cress.  433. 
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it  is  a  good  defence,  tkat  the  defendant  has  paid  the  reut  to  his  lessor, 
before  notice  of  the  assignment.(l) 

Tenancy  determined. 

The  continuance  of  a  tenancy  is  presamed,  unless  the  contrary  ap- 
pears.(2)  And  the  defendant  must  show  the  legal  determination  of  it,  as 
by  a  notice  to  quit  or  by  lapse  of  time,  according  to  the  original  agree- 
ment. It  wUl,  however,  be  sufficient,  if  the  defendant  can  show  that  the 
occupation  has  been  determined,  as  where  the  key  is  delivered  up  to  the 
landlord  in  the  middle  of  a  quarter,  and  he  enters  and  makes  a  profit 'of 
the  premises,(8)  And  the  defendant,  in  answer  to  the  whole  of  the  plain- 
tiff's demand,  may  show  an  eviction  ;(4)  at  least,  if  it  be  of  the  whole  of 


(1)  Birch  V.  Wright,  1  T.  E.  378.    And  see  Lumley  v.  Hodgson,  16  East,  99. 

N"oiB  874. — Although  debt  for  rent  cannot  be  maintained  against  a  lessee,  who  has  assigned, 
after  acceptance  of  rent  from  the  assignee ;  yet  if  there  are  covenants  in  the  lease  to  pay  the 
rent,  the  covenants  remain  in  force,  and  an  action  lies  upon  them  between  the  lessor  and  lessee, 
notwithstanding  the  assignment  and  the  acceptance  of  rent  from  the  assignee.  Pletcher  v. 
McParlane,  12  Mass.  E.  43.  Demise  by  indenture,  and  the  lessee  covenanted  to  pay  the  rent ; 
afterwards  lessee  assigned  his  lease ;  and  his  assignee  covenanted  also  to  pay  the  rent  to  the 
lessor.  A  recovery  being  had  upon  a  writ  of  forraedon  subsequent  to  the  original  lease ;  the 
Jessee  having  been  compelled  to  pay  the  rent  which  accrued  after  the  assignment,  but  before  the 
recovery  against  the  lessor ;  held,  that  the  assignee  must  be  considered  in  law  to  have  promised 
to  reimburse  and  indemnify  the  plaintiffs ;  he  having  accepted  an  assignment  containing  a  stipu- 
lation to  pay  what  the  plaintiffs  were  obUged  by  their  covenants  in  the  indenture  to  pay.  Id. 
*  *  But  see  the  next  note.  *  * 

(2)  Harlaad  v.  Broomley,  1  Stark.  N.  P.  C.  455  ;  "Wood  v.  Mason,  9  Price,  291 ;  Harding  -T. 
Crathorne,  1  Esp.  C.  57. 

:(3)  Whitehead  v.  Chfford,  5  Taunt.  ,p.  518.  See  Harland  v.  Broomley,  1  Stark.  N.  P.  C.  455  ; 
Walls  V.  Ateheson,  3  Bing.  462. 

JfOTE  875. — A.  demised  rooms  of  a  house  to  B.  for  a  year,  at  a  rent  payable  quarterly.  During 
the  current  quarter,  in  consequence  of  disputes,  B.  told  A.  that  he  would  leave ;  A.  assented,  and 
on  B.'g  leaving  accepted  possession  of  the  rooms ;  held,  that  A.  could  recover  neither  the  whole 
quarter's  reut,  nor  rent  pro  rata  for  occupation  for  any  period  short  of  the  quarter.  Grimmann 
V.  Legge,  8  Barn.  &  Cress.  324 ;  2  Mood.  &  Eyl.  438.  The  plaintiff  having  destroyed  his  right 
to  recover  the  rent  according  to  the  contract,  has  destroyed  it  altogether ;  the  original  contract 
was  rescinded.  It  is  a  surrender  by  operation  of  Jaw.  Per  Bayley,  J.,  in  Id.  *  *  And  see 
•Bailey  v.  Delaplaine,  1  Sandf.  Super.  C.  E.  5,  as  to  what  wiU  amount  to  such  a  surrender.  *  * 

(4)  Note  876. — Where  the  tenant  is  evicted  before  the  first  da,y  of  payment  of  rent,  no  reut  can 
be  recovered  upon  the  indenture.  Pitehburg  Col.  M.  Co.  v.  Melvin,  15  Mass.  E.  268.  The  cir- 
cumstance that  the  person  who  evicted  defendants,  was  a  mortgagee,  does  not  influence  the  re- 
sult ;  it  is  enough  that  he  entered  under  a  title  paramount  to  that  of  the  lessors.  Id.  If  the 
lessee  has  derived  a  substantial  benefit  from  the  use  of  the  estate  demised,  although  he  does  not 
hold  it  for  the  whole  term,  equity  would  require  that  he  should  pay  a  quaniwm  meruit;  but  their 
only  remedy  must  be  an  action  of  asswnpsit ;  as  in  the  analogous  case  of  a  charter  party  of 
affreightment.  In  that  case,  when  the  ship  is  prevented  by  the  perils  of  the  sea  from  carrying 
the  goods  to  the  destined  port,  and  they  are  received  by  the  owner  at  an  intermediate  place,  the 
latter  is  not  liable  in  an  action  of  covenant  on  the  charter  party ;  but  it  was  thought  (7  T.  E. 
381),  in  a  case  of  that  kind,  that  he  might  be  held,  in  an  action  ol  assumpsit,  to  pay  a  reasonable 
compensation  for  the  services  of  the  ship  owner,  as  far  as  they  were  performed,  and  so  far  as  he 
was  benefited  by  them.    Per  Jackson,  J.,  in  Id.    When  a  part  of  the  land  is  evicted,  and  the 


296  Of  Evidence  in  Actions  [CH.  ill. 

residue  is  enjoyed  by  the  lessee,  it  is  a  discharge  only  in  proportion  to-  tho  value  of  the  land 
evicted.    Id. 

Defendant  may  under  the  plea  of  nun  asswmpsit  give  in  evidence  entry  and  expulsion  by  the 
landlord.  Thus,  in  a  action  for  use  and  occupation  of  a  farm ;  and  it  appearing  in  evidence  that 
the  plaintiff  entered  and  mowed  the  grass  in  a  particular  meadow,  part  of  the  premises,  and  car- 
ried the  same  away :  held,  that  the  plaintiff  in  such  case  could  not  recover ;  for  part  of  the  profits 
of  the  thing  leased  is  taken  from  the  lessee.    Briggs  v.  Hall,  4  Leigh.  E.  484. 

Eviction  of  the  whole,  or  any  part  of  the  demised  premises,  is  a  good  plea  in  bar,  to  an  action 
either  of  debt  or  covenant,  for  rent.  Pendleton  v.  Dyett,  4  Cowen,  SSI.  To  sustain  a  plea  of 
eviction,  in  bar  of  an  action  for  rent,  the  tenant  must  show  an  actual  expulsion  before,  and  that 
it  continued  till  after  the  rent  due.  Id.  An  entry  without  an  expulsion  of  the  lessee  from  at 
least  some  part  of  the  demised  premises,  is  insufficient  to  produce  a  suspension  of  the  rent.  Ben- 
net  V.  Bittle,  4  Rawle,  330.  After  an  entry  by  the  lessor  and  expulsion  of  the  lessee  of  part  of 
the  premises,  the  latter  may  abandon  and  give  up  the  residue ;  but  if  he  should  continue  to  pos- 
sess and  enjoy  the  residue,  I  will  not  say  but  that  he  may  be  liable  upon  a  qucmivrm  meruit. 
Stokes  V.  Cooper,  Id.  541,  in  note  per  Kennedy,  J.,  in  Id. 

Where  the  lessor  was  guilty  of  habitually  bringing  lewd  women  under  the  same  roof  with  the 
demised  premises,  though  in  an  apartment  not  demised,  by  which  disturbance  and  noise  was- 
made  in  the  night ;  and,  in  consequence  the  lessee  quitted  the  premises  and  remained  away,  with 
his  family ;  held,  that  this  was  evidence  for  the  jury  under  a  plea  of,  eviction  by  the  landlord,  in 
answer  to  a  declaration  for  rent ;  and  that  the  jury  might,  upon  such  evidence,  find  the  plea 
true ;  and  the  lessor  would  be  thereby  barred  of  his  rent,  the  same  as  on  an  actual  or  physical 
entry  and  expulsion  of  the  tenant.     Dyett  v.' Pendleton,  8  Cowen,  121. 

Apportionment. — In  the  case  of  Ripply  v.  Wightman  (4  M'Cord,  441),  it  was  held,  that  where 
a  house,  rented  for  a  year,  was  rendered  untenantable  by  a  storm,  the  rent  ought  to  be  apportioned 
according  to  the  time  it  was  occupied.  The  act  of  God  was  held  to  be  a  rescission  of  the  con- 
tract ;  and  the  parties  were  thereby  placed  upon  the  footing,  that  one  was  to  receive  and  the 
other  to  pay,  so  much  as  the  rent  (from  the  time  the  lease  commenced,  to  the  time  it  was  ended 
by  the  storm)  was  reasonably  worth.  See  Smyrl  v.  Niolson,  2  BaU.  R.  421.  But  see  3  Kent's 
Com.  466,  and  cases  cited. 

*  *  Where  the  landlord  interfered  with  and  disturbed  the  tenant's  enjoyment  of  the  premises, 
so  as  seriously  to  injure  his  business,  it  was  held  to  amount  to  an  eviction.  Cohen  v.  Dupont,  1 
Sandf.  Super.  C.  R.  260.  In  OgUvy  v.  Hall  (5  Hill,  52),  it  was  held,  that  to-  operate  an  an  evic- 
tion, there  must  be  an  entry  and  expulsion  of  the  tenant  by  the  landlord,  or  some  deliberate  in- 
terference by  him  with  the  tenant's  possession  materially  impairing  the  beneficial  enjoyment  of 
the  premises.  And  the  court  referred  to  Dyett  v.  Pendleton  [svpra),  as  an  extreme  ease,  which 
had  carried  the  doctrine  of  constructive  eviction  to  its  utmost  limit.  As  to  what  will  produce  a 
suspension,  apportionment  or  extinguishment  of  rent,  see  the  reporter's  note,  Id.,  p.  50,  In  Kerr 
V.  Merchants'  Exchange  Company  (3  Edw.  Ch.  R.  315),  it  was  held,  that  where  a  tenant  hires 
upper  rooms  only,  his  interest,  and  his  consequent  liability  to  pay  rent,  ceases  on  the  destruction 
of  the  building.  And  to  the  same  point,  see  Wintoo  v.  Cornish,  5  Ohio,  ill ;  Stockwell  v.  Hun- 
ter, 11  Mete.  448.  But  the  rule  is  different  where  the  tenancy  is  of  the  wlwle  jwemises  destroyed 
by  fire.  3  Kent  C.  (eth  ed.)  465-469,  and  the  notes ;  and  the  cases  cited  in  Hart  v.  Windsor,  12 
Meeson  &  Welsby,  86.  Under  a  covenant  by  the  lessor,  to  keep  the  premises  in  repair,  he  is 
bound  to  rebvMd  them  if  destroyed  by  fire.  AUen  v.  Culver,  3  Denio,  284.  A  provision  in  a 
hose,  that  the  rent  shall  cease  if  the  premises  become  untenantable  by  fire  or  other  casually,  does  not 
extend  to  the  destruction  of  a  part  of  the  building  to  conform  to  an  order  of  a  municipal  corpora- 
tion to  widen  the  street  on  which  it  stands.     Mills  v.  Baehr's  Ex'r,  24  Wend.  254.  *  * 

(A  partial  eviction  of  the  tenant,  through  the  instrumentality  of  the  landlord,  suspends  the 
rent  unta  his  interference  with  the  use  of  the  property  is  terminated.  Peck  v.  Hilor,  24  Barb. 
N".  Y.  Sup.  Ct.  118.  An  eviction  as  to  part  of  the  premises  suspends  the  rent  of  the  whole. 
Lawrence  v.  French,  25  Wend.  443.  The  landlord  cannot  recover  in  such  a  case,  for  use  and 
occupation,  the  value  of  that  part  of  the  premises  occupied  by  him,  as  upon  a  quantum  meruit. 
Christopher  v.  Austin,  1  Kernan  N.  Y.  R.  216.) 
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the  demised  premises,  or  where  the  eviction  is  of  part,  if  the  teDant 
gives  up  possession  of  the  residue.(l) 

The  tenancy  may  also  be  determined  in  consequence  of  a  surrender  of 
the  demised  term.  Any  words,  by  which  an  intention  to  surrender  may 
appear,  will  operate  as  an  express  surrender ;  but  an  agreement  to  sur- 
render at  a  future  time,  will  not  operate  as  a  surrender  when  the  time 
arrives.(2)  Nor  will  the  canceling  of  a  lease  of  corporeal  hereditaments 
destroy  the  continuance  of  the  lease.(3)  A  surrender  must  be  accepted 
by  the  person  to  whom  it  is  made.(4)  And  the  acceptance  of  a  surrender 
is  not  to  be  presumed  from  the  mere  circumstance  of  rent  having  been 
paid  to  the  landlord  by  a  third  person.(5) 

"Written  surrender. 

By  the  Statute  of  Frauds,  the  surrender  of  a  lease  is  required  to  be  in 
writing,  and  signed  by  the  party  surrendering,  or  his  agent  duly  autho- 
rized in  writing.(6)  The  statute  has  been  held  to  extend  to  tenancies  from 
year  to  year.(7)     The  recital  in  a  second'  lease  of  the  surrender  of  a  first, 


(1)  Vide  ante,  p.  286  ;  Smith  v.  Raleigh,  3  Campb.  513 ;  Burn  v.  Phelps,  1  Stark.  N.  P.  C.  94 ; 
Hall  V.  Burgess,  5  Barn.  &  Cress.  332  ;  Stokes  v.  Cooper,  3  Campb.  514,  u. ;  Tomlinson  v.  Day, 
2  Bro.  &  Bing.  680. 

(2)  Parson's  Case,  Dyer,  3';4,  b.  marg. 

(3)  Magennis  v.  M'Culloch,  GUb.  R.  235  ;  Roe  v.  Abp.  York,  6  East,  90 ;  Churchwardens  of 
St.  Saviour's,  Southwark,  10  Rep.  66. 

(4)  Leach  v.  Thompson,  1  Show.  296. 

(5)  Copeland  v.  Executors  of  Gubbins,  1  Stark.  N.  P.  C.  96. 

Note  8'7'7.— In  New  York  (2  R.  S.  134,  §  6),  it  is  provided  that  "no  estate  or  interest  in 
lands,  other  than  leases  for  a  term  not  exceeding  one  year,  &o.,  shall  hereafter  be  created, 
granted,  assigned,  surrendered,  Ac,  unless  by  act  or  operation  of  law,  or  by  deed,  or  conveyance 
in  writmg,  &c."  §  8.  "  Every  contract  for  the  leasing  for  a  longer  period  than  one  year,  &o.,  shall 
be  void,"  unless  in  writing.  Since  the  English  statute,  a  parol  lease  for  more  than  three  years; 
and  in  New  York,  since  the  above  statute  for  more  than  one  year,  is  entirely  void ;  though  if 
the  tenant  enters  into  possession,  he  shall  be  deemed  a  tenant  at  wiU,  and  for  the  purpose  of 
notice  to  quit,  from  year  to  year,  and  notwithstanding  the  lease  be  void,  it  may  regulate  the 
terms  of  holding  as  to  rent,  time  to  quit,  &e.  Per  Nelson,  J.,  in  Schieffelin  v.  Carpenter  16 
Wend.  400.  A. parol  agreement  between  landlord  and  tenant,  that  the  tenant  shall  surrender 
his  interest  in  the  demised  premises,  bemg  for  a  term  of  six  years,  and  that  the  landlord  shall 
execute  a  new  lease  for  eight  years  to  third  persons  does  not  operate  as  a  surrender  ly  operation 
of  law,  unless  such  new  lease  be  executed  and  pass  an  interest  according  to  the  contract  and 
intention  of  the  parties,  although  the  tenant  quits  the  premises,  the  third  persons  enter,  remain 
in  possession  for  the  space  of  a  year,  and  pay  rent  to  the  landlord ;  consequently,  the  original 
lease  remains  in  force,  and  the  landlord  may  sue  thereon  in  covenant  to  recover  the  rent  subse- 
quently accruing  against  the  original  tenant.    Id. 

(An  assignment  of  his  term  by  the  lessee  with  the  consent  of  the  lessor,  puts  an  end  to  such 
obligations  as  arise  from  privity  of  estate ;  not  to  such  as  arise  out  of  the  express  terms  of  the 
lease,  or  the  positive  engagements  of  the  lessee  expressed  in  it.  Ghegan  v.  Young,  23  Penn. 
State  R.  18.  The  lease  is  a  demise  of  the  premises,  and  the  lessee  may  bring  ejectment  for  the 
possession.     TruU  v.  Granger,  4  Sold.  115.) 

(6)  29  Car.  II  c.  11,  §  3. 

C?)  Bottmger  v.  Martin,  1  Campb.  317. 
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is  not  a  suf&cifent  note  in  writing  within  fhe  statute.(l)  A  mere  parol 
agreeinent(2)  between  landlord  and  tenant  will  not  determine  tlie  tenancy  ; 
and  the  tenant  will  be  liable  in  an  action  for  nse  and  occupation  subsequent 
to  the  time  when  he  has  a  parol  license  from  his  landlord  to  quit.(3)  But 
it  has  been  before  mentioned,  that  if  both  the  landlord  and  tenant  act  upon 
■the  agreement,  and  the  landlord  takes  possession  of  the  premises,  the  ten- 
ant is  discharged.(4)  It  has,  howevor,  been  held  that  a  tenant  who  quitted 
without  a  regular  surrender  in  writing,  continued  liable  for  the  rent,  not- 
withstanding his  landlord  had  put  a  bill  in  the  window  for  the  purpose  of 
iiaving  the  premises  let.(5)  Where  a  written  agreement  operates  as  a  sur- 
render of  a  term,  it  requires  a  deed  stamp,  and  if  it  be  stamped  merely  as 
an  agreement,  it  is  not  receivable  in  evidence.(6) 

'Operation  of  law.' 

The  Statute  of  Frauds  excepts  leases  which  are  surrendered  by  operation 
of  law.  A  lease  by  parol  operates  as  an  implied  surrender  of  a  lease  in 
writing.(7)  But  the  second  lease  must  be  in  writing,  where  it  is  required 
by  the  Statute  of  Frauds ;  for  a  void  lease  will  not  amount  to  the  surrender 
of  a  valid  lease  previously  subsisting.  (8)  Where  a  third  person  is  led  into 
possession,  and  is  substituted  in  the  place  of  the  tenant,  by  the  consent  of 
all  parties,  it  is  not  competent  for  the  landlord  to  make  a  demand  for  rent 
subsequently  accruing  upon  the  original  tenant,  on  the  ground  that  the 
premises  have  not  been  surrendered  in  writing; (9)  neither  can  the  person 


(1)  Roe  v.  Arohbp.  of  York,  6  East,  86.    See  Parmer  v.  Sogers,  2  "Wils.  26. 

(2)  Note  8Y8. — Lammott  v.  Gist,  2  Har.  &  Gill,  433.  The  release  of  the  rent,  and  the  sur- 
render of  the  propertiT'  form  one  agreement,  they  cannot  be  separated ;  and  to  make  the  agree- 
ment available  as  a  surrender,  it  must  be  in  writing.     Id. 

*  *  But  see  Bailey  v.  Delaplaine,  1  Sandf.  Super.  C.  R.  5.  *  * 

(la  Bailey  v.  IDelaplaine  the  tenant  under-let  the  premises  and  after  that  delivered  up  the 
ileaisesto  the  under  tenant,  with  this  order  indorsed  upon  each,  "Pay  the  within  stipulated  rent 
to  John  F.  Delaplaine,  he  being  the  owner  of  the  property."  Having  the  leases  in  his  possession,, 
the  latter  called  upon  the  tenants,  and  telling  them  he  had  taken  the  premises  off  from  Bailey's 
hands,  collected  rent  from  the  under  tenants ;  all  of  which  was  deemed  inconsistent  with  the 
intention  to  continue  the  relation  of  landlord  and  tenant  between  the  original, parties.  Where 
the  tenant  leaves  or  vacates  the  premises,  it  must  be  clearly  shown  that  the  landlord  accepts  the 
surrender  of  them  and  discharges  the  tenant  or  vacates  the  lease.  Kerr  v.  Clark,  19  Mis.  (4  Ben- 
nett), 132.    As  to  the  effect  of  a  surrender,  see  Sperry  v.  Miller,  4  Selden  R.  336.) 

(3)  MoUet  V.  Brayne,  2  Oampb.  N.  P.  C.  103 ;  Thompson  v.  Wilson,  2  Stark.  N.  P.  0.  379; 
Matthews  v.  Stawell,  '8  Taunt.  270 ;  Johnstone  v.  Huddlestone,  4  Barn.  &  Cress.  922. 

>(4)  Ante,  p.  295;  Whitehead  v.  Clifford,  5  Taunt.  518.  And  see  the  observations  of  the  court 
there  on  the  case  of  MoUet  v.  Brayne. 

{&)  Bedpath  v.  Boberts,  3  Bsp.  0.  226. 

■(&)  Wdlliams  v.  Sawyer,  3  Bro.  &  Biug.  70. 

i(l7)  Chambers  on  Leases,  823.     See  1  Will.  Saund.  230,  n. 

i(a)  Wilson  V.  Sewell,  4  Burr.  1980  j  Davison  v.  Stanley,  Id.  221'0. 

(9)  Stone  v.  Whiting,  2  Stark.  TS.  P.  C.  235;  Thomas  v.  Cooke,  2  B.  &  Aid.  119;  Walls  w. 
Atcheson,  3  Bing.  462.    See  Matthews  v.  Sawell,  2  B.  Moore,  263. 
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let  into  possession  set  up  the  title  of  the  original  tenant,  as  a  defence  to  an 
action  for  use  ajod' occupation  at  the  suit  of  the  landlord.(l) 

Proof  of  value. 

In  the  absence  of  any  express  agreement,  the  plaintiff  must  prove  the 
value  of  the  premises  occupied.  Though  a  parol  agreement  for  use  and 
occupation  be  void  by  the  Statute  of  Frauds,  nevertheless,  if  the  tenant 
take  possession  of  the  premises  under  it,  recourse  may  be  had  to  the  agree- 
ment, to  calculate  the  amount  of  rent.(2)  Where  the  tenant  has  not  en- 
joyed a  part  of  the  demised  property,  in  consequence  of  the  plaintiff  hav- 
ing failed  to  fulfill- a  material  part  of  an  agreement  for  a  lease,  the  jury 
may  ascertain  the  value  of  the  property  which  the  tenant  has  enjoyed, 
"without  regarding  the  amount  of  rent  reserved  by  the  agreement.(3)  The 
jury  may  give  damages  in  an  action  of  use  and  occupation,  after  recovery 
in  ejectment  against  a  tenant  who  was  in  possession  under  a  demise  from 
year  to  year,  for  all  rent  in  his  hands  to  the  day  of  the  demise  in  the  eject- 
ment ;  but  not  for  rent  subsequently  accruing.(4) 

Defence,  illegality. 

It  will  be  a  sufficient  defence  for  the  defendant  to  prove  that  the  premi- 
ses, for  the  use  and  occupation  of  which  damages  are  sought  to  be  recov- 
ered, were  let  for  an  illegal  purpose.  Thus,  where. a  house  is  let  to  the 
defendant  for  the  purposes  of  prostitution,  the  .plaintiff  cannot  recover  ,;(5) 
and,  although  it  may  not  have  been  originally  let  for  those  purposes,  yet 
if  the  plaintiff,  after  he  has  become  acquainted  that  the  house  is  converted 


(1)  Phipps  v.  Sculthorpe,  1  B.  &  Aid.  50. 

(2)  De  Medina  v.  Poison,  Holt's  C.  47. 

Note  819. — In  an  action  for  use  and  occupation,  the  plaintiff  may  avail  himself  of  an  agree- 
ment, not  under  seal,  whereby  a  rent  certain  is  fixed  to  regulate  the  amount  of  recovery.;  and 
although  the  plaintiff  does  not  sue  upon  the  agreement,  but  claims  generally  to  recover  for  use 
and  occupation,  the  defendant  cannot  be  permitted  to  .give  evidence  of  the  value  of  the  .premises 
occupied,  to  reduce  the  sum  below  that-  stipulated  in  the  writing.  "Williams  v.  Sherman,  1 
"Wend.  109. 

In  an  action  for  rent  of  land  verbally  let,  on  the  same  terms  as  the  former  tenant's  lease,  such 
lease  must  be  produced,  properly  stamped.  Turner  v.  Power,  '7  Barn.  &  Cress.  625 ;  Mood.  & 
Malk.  131. 

(Shough  a  tenant  enter  into  possession  of  premises  under  a  written  lease,  invalid  under  the 
.Statute  of  Frauds ;  if  he  continues  in  possession,  paying  rent  from  year  to  year,  the  lease  a,nd 
payment  of  rent  under  it  may  be  proved  to  establish  a  tenancy  from  year  to  year,  and  the  terms 
of  such  tenancy ;  e.  g.,  to  show  the  amount  of  rent  due.  Lockwood  v.  Lockwood,  22  Conn.  425. 
A  tenancy  being  showii,  parol  evidence  may  be  given  to  fix  the  sum  to  be  paid  for  .past  use  of 
.premises.     King  v.  "Woodruff,  23  Conn.  56.) 

(3)  Tomlinson  v.  Day,  2  Bro.  &  Bing.  680.     And  vide  ante,  p.  286,  n.  3, 

(4)  Bu'ch  V.  "Wright,  1  T.  E.  378.  The  bringing  of  an  ejectment  in  which  the  demise  is  laid 
previous  to  the  time  for  which  damages  are  sought  to  be  Teooverei^  is  no  bar  to  the  action,  but 
a  ground  of  special  application  to  the  court.    Cobb  v.  Carpenter,  2  Campb.  13,  n. 

(5)  Crisp  V.  Churchill,  1  Boa  &  Pul.  340 ;  Sirardy  v.  Richardson,  Id.  Ml,  n. ;  Howard  v. 
Hodges,  1  Sel.  N.  P.  61;  Appleton  v.  Campbell,  2  C.  &  P.  347. 
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to  such  an  immoral  use,  suffers  the  defendant  to  reside  therein,  he  cannot 
claim  damages  for  the  use  and  occupation  of  it.(l) 

Statute  of  limitations. 

The  Statute  of  Limitations  is  a  good  defence  in  an  action  for  use  and  oc- 
cupation, if  the  defendant,  who  has  been  tenant  from  year  to  year  of  the 
premises,  can  show  that  he  has  not  occupied  them,  or  paid  rent  for  them, 
or  done  any  act  from  which  a  tenancy  might  be  inferred,  within  six  years, 
although  he  might  not  have  given  or  received  a  regular  notice  to  quit,  or 
made  &  formal  surrender.(2) 


CHAPTER  IV. 

OF   EVIDENCE   IN"   AN   ACTION   OF  ASSUMPSIT,  ON  AN  ATTORNEY'S   BILL.(3) 

No  attorney  or  solicitor  can  commence  or  maintain  any  suit  for  the  re- 
covery of  fees,  charges,  or  disbursements  at  law  or  in  equity,  until  the  ex- 


(1)  Jennings  v.  Throgmorton,  1  Ey.  &  Mo.  251,  in  the  case  of  n.  weekly  tenancy.  Lloyd  v. 
Johnson,  1  Bos.  &  Pul.  340. 

(2)  Leigh  v.  Thornton,  1  B.  &  Aid.  625. 

*  *  See  post,  in  the  text,  and  the  notes ;  2  Gr.  Ev.  §§  430,  448,  and  the  notes,  and  also  Ohitty 
on  Contracts  (Ith  Am.  ed.)  pp.  805-841,  and  the  notes,  for  an  ample  collection  of  the  cases  and 
the  Statutes  of  Limitation  in  England  and  the  United  States. 

(3)  Note  880. — *  *  For  the  measure  of  the  attorney's  compensation,  see  the  statutes  prescribing 
the  fee  hills  of  the  several  states.  In  the  state  of  New  York,  the  costs  taxed  against  the  adver- 
sary party,  belong  to  the  client ;  and  the  amount  of  the  attorney's  compensation  depends  upon 
express  agreement  with  his  cUent,  or  a  quantum  meruit.  Laws  of  New  York,  1849.  For  a 
large  amount  of  various  and  useful  information,  relative  to  attorneys,  their  rights,  duties  and 
responsibilities,  see  1  Selwyn's  N.  P.  pp.  403,  492.  And  see  also  Chitty  on  Contracts,  (7th  Am. 
ed.)  tit.  Attorneys,  and  the  same  title  in  Cliitty's  General  Practice;  and  "Warren's Lecture  on  the 
Duties  of  Attorneys  and  Solicitors,  passim.  The  latest  constitution  of  the  state  of  New  York 
(Art.  6,  §  8),  has  provided,  that  "  any  male  citizen  of  the  age  of  twenty-one  years,  of  good 
moral  character,  and  who  possesses  the  requisite  qualification  of  learnmg  and  ability,  shall  be 
entitled  to  admission  to  practice  in  all  the  courts  of  this  state."  The  mode  in  which  the  consti- 
tutional qualifications  of  the  candidate  for  admission,  must  be  ascertained,  was  prescribed  by  the 
legislature  of  184'?.  Laws  of  New  York,  p.  342,  §  15.  By  a  subsequent  act  of  the  same 
legislature  (Laws  of  New  York,  p.  64'7,  §  46),  it  was  provided,  "  that  any  person  of  good 
moral  character,  although  not  admitted  as  an  attorney,  may  manage,  prosecute,  or  defend  a  suit  for 
any  other  person,  provided  he  is  specially  authorized  for  that  purpose  by  the  person  for  whom 
he  appears,  in  writing,  or  by  personal  nomination  in  open  court." 

The  constitutional  provision  might  be  harmless,  if  the  qualifications  of  the  candidates  for  ad- 
mission were  always  thoroughly  inquired  into ;  but,  generally,  the  examinations  are  extremely 
superficial  and  unsatisfactory.  Persons  of  the  narrowest  capacity,  whose  moral  character  is  not 
so  bad  as  to  be  publicly  notorious,  may  indulge  a  confident  expectation,  that  the  ordeal  of  an 
examination  will  be  safely  passed.  Whether  this  easy  access  to  the  legal  profession  will  prove 
beneficial  to  the  commonwealth  is  a  problem,  of  which  the  solution  does  not  appear  difBcult. 
In  McZoan  v.  Devries  (3  Barb.  Rep.  196),  the  Supreme  Court  held,  that  the  last-mentioned 
statute  was  unconstitutional ;  and  that,  while  on  the  one  hand,  the  court  were  prohibited  from 
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piration  of  one  naontli,  or  more,  after  he  has  delivered  to  the  party  or 
parties  to  be  charged  therewith,  or  left  for  the  party  or  parties  at  his  or 
their  dwelling-house,  or  last  place  of  abode,  a  bill  of  such  fees,  charges,  or 
disbursements,  subscribed  with  his  proper  hand.(l) 

The  statute  has  received  from  the  courts  of  law  the  most  liberal  con- 
struction in  favor  of  the  client.  Thus,  where  an  attorney  has  delivered  a 
bill  which  contains  a  single  item  for  business  done  in  court,  it  is  necessary 
to  deliver  it  within  due  time.(2)  And  if  the  business  is  done  at  the  Court 
of  Quarter  Sessions,  the  Insolvent  Court,  or  the  Court  of  Great  Sessions  in 
"Wales,  it  is  within  the  statute.(3)     So,  if  the  proceeding  is  under  the  au- 


exoluding  any  who,  upon  examination,  were  found  qualified,  they,  on  the  other,  were  pro- 
hibited from  recognizing  any  person  as  qualified,  whose  qualification  had  not  been  so  ascertained 
and  declared.  *  * 

(1)  Stat.  2  Geo.  II,  c.  23,  §  23. 

Note  881.— Formerly,  in  New  York,  an  attorney's  bill  was  to  be  served  eight  days  before  the 
commencement  of  an  action  for  costs ;  but  this  statute  has  been  repealed.     1  Dunl.  Pr.  11. 

In  assumpsit,  by  an  attorney  for  his  fees,  the  attorney  need  not  show  that  a  copy  of  his  bill  of 
costs  was  served  on  the  client  before  action  brought.    Gleason  v.  Clark,  9  Cowen,  51. 

*  *  But  if  the  biU  of  costs  appear  to  have  been  taxed  without  notice  to  the  client,  it  will  not 
be  conclusive  that  the  services  enumerated  in  it  were  rendered.  Cook  v.  Stetson,  3  Barb.  Supr. 
C.  E.  337.  It  is  evidence  though  taxed  without  notice;  and  if  dissatisfied  with  it,  the  client 
should  apply  for  a  retaxation.  Hughes  v.  Mulvey,  1  Sandf.  Super.  C.  R.  92.  The  court  will 
order  a  retaxation  on  notice,  if  it  be  shown  presumptively  that  there  are  errors  or  overcharges  in 
the  taxed  bill.  Brady  v.  The  City  of  New  York,  Id.  569  ;  S.  P.,  Stockholm  v.  Bobbins,  24  Wend. 
109.  The  taxation  of  costs  is  a  judicial  proceeding  and  cannot  be  impeached  collaterally  if  the 
taxing  officer  had  jurisdiction.  Id.  After  proving  a  retainer,  the  taxed  bill  is  evidence  of  the 
extent  of  the  plaintiff's  demand,  and  the  items  will  not  be  inquired  into  on  the  trial.  Id. ;  S.  P., 
Piatt  V.  Halen,  23  Wend.  456 ;  The  Supervisors  of  Onondaga  v.  Briggs,  2  HUl,  135 ;  re-affirmed 
in  S.  C,  2  Denio,  26.  Cook  v.  Stetson  (supra)  decides  that  the  items  may  be  oontestjed  on  the 
trial,  where  the  bill  was  taxed  without  notice  to  the  client.  *  * 

The  Court  of  Chancery  has  no  general  jurisdiction  over  its  suitors,  to  compel  them  to  pay  costs 
due  to  their  solicitors  or  ooxmsel.  The  proper  remedy  of  the  solicitor  or  counsel  to  recover  his 
bill  of  costs,  is  by  an  action  at  law  against  his  chent.  The  oUent  may  apply  to  the  court  for  the 
taxation  of  his  solicitor's  bill,  and  for  the  stay  of  the  proceedings  at  law  thereon,  upon  an  under- 
taking to  pay  what  maybe  found  due;  and  in  such  cases  the  Court  of  Chancery  may  compel  the 
client  to  perform  the  undertaking.  LoriUard  v.  Robinson,  2  Paige's  R.  276.  But  a  court  of 
chancery  has  no  jurisdiction  to  order  the  taxation  of  a  biU,  as  between  solicitor  and  client,  on 
the  application  of  the  solicitor  himself,  if  there  is  no  fund  under  the  control  of  the  court  out  of 
which  payment  can  be  made.    Id. 

The  clause  of  3  Jao.  I,  c.  7,  §  1,  requiring,  attorneys  to  dehver  a  bill  to  their  clients  before 
charging  them  with  any  of  the  "fees  or  charges"  in  the  act  mentioned,  is  to  be  confined  to 
business  done  in  the  king's  courts  of  record  at  Westminster.  Reynal  v.  Smith,  2  Bam.  & 
Adol.  469.  (See  recent  act  6  &  7  Vict.  c.  73,  §  37 ;  and  Roberts  v.  Lucas,  32  Eng.  Law  and 
Eq.  528.) 

(2)_Winter  v.  Payne,  6  T.  E.  645;  Weld  v.  Crawford,  2  Stark.  N.  P.  C.  538.  It  is  sufficient 
if  the  pendency  of  a  cause  can  be  collected  from  the  nature  of  the  charge.  Watt  v.  Collins,  1 
By.  &  Mo.  284.  Costs  out  of  pocket  in  a  cause  are  taxable.  Miller  v.  Towers,  Peake's  N.  P. 
C.  102  ;  Crowder  v.  Shoe,  1  Campb.  N.  P.  C.  437. 

(3)  Clark  v.  Donovan,  5  T.  R.  694;  Smith  v.  Wattleworth,  4  B.  &  C.  364;  Lloyd  v.  Maund, 
Tidd,  330.    As  to  items  for  business  in  the  House  of  Lords,  see  Williams  v.  Odell,  4  Price,  279. 
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thority  of  tke  court,  as  the  preparing  an  affidavit  to  hold,  to  bail,  %cognovit, 
or  a  dedimMs  potestatum,  a  bill  must  be  delivered.(l)  And  the  statute  ex- 
tends to  proceedings  in  bankruptcy ;  such  as  the  procuring  the  chancellor's 
signature  to  a  bankrupt's  certificate.(2)  But  it  is  not  a  proceeding  either  in 
law  or  equity,  unless  something  be  done  by  the  authority  of  a  court ;  and 
therefore,  the  preparing  of  an  affidavit  which  is  never  sworn,  or  a  bond  to 
tlie  chancellor  upon  which  no  commission  ever  issues,  is  not  a  charge 
within  the  statute.(3)  Nor  is  a  bill  for  conveyancing  alone  required  to  hi 
delivered  ;(4)  nor  a  bill  for  searching  for  judgments  ;(5)  or  for  payment  of 
money  in  consequence  of  an  undertaking  to  pay  a  debt  and  costs.(6) 

It  seems  that,  where  the  plaintiff  cannot  recover  a  particular  'it-em  in 
his  bm,  because  it  is  not  properly  set  forth  according  to  the  statute,  he 
may  nevertheless  recover  the  residue  of  the  bill,  as  to  which  the  provisions 
of  the  statute  have  been  complied  with.(7)  It  has,  however,  been  held, 
that  if  an  attorney  introduces  into  his  bill  certain  items  connected  with 
his  professional  capacity,  though  not  immediately  within  the  terms  of  the 
statute  2  G.  II,  c.  23,  and,  in  an  action  on  the  bill,  fails,  because  it  was  not 
properly  delivered,  he  will  not  be  allowed  to  recover  for  such  items 
only  ;(8)  and  it  has  been  intimated  that  the  consequence  would  be  the 
same  as  to  items  included  in  the  bill  which  are  not  connected  with  the 
profession  of  an  attorney.(9)     Where  no  bill  has  been  delivered,  but  the 


Note  882. — Sylvester  v.  "Webster,  9  Bing.  383 ;  2,  M.  &  Scott,  506 ;  Wardle  v.  Nicholson,  i 
Bam.  &  Adol.  469 ;  3  Ear.  Dig.  2289,  &c.,  and  caaes  cited. 

A  bill  for  business  done  in  the  Coimty  Court  is  taxable.  Wardle  v.  Nicholson,  1  Ney.  &  M. 
355.  Preparing  a  warrant  of  attorney  is  a  taxable  item.  Wilson  v.  Gutteridge,  3  Barn.  &  Cress. 
151 ;  4  Dowl.  &  Ryl.  736.  So,  a  charge  in  the  attorney's  bill  for  attending  at  a  lock-up  house, 
and  obtaining  defendant's  release,  and  filling  up  the  bail  bond,  is  a  taxable  charge.  Pearne  v. 
Wilson,  6  Barn.  &  Cress.  86;  9  Dowl.  &  ByL  157.  So,  charges  by  an  attorney  for  attending  a 
defendant,  and  advising  him,  he  having  been  served  with  a  writ  after  paying  the  amount  of  the 
debt;  and  attending  him,  and  advising  on  an  action  that  had  been  brought  against  him,  are  tax- 
able items.  Smith  v.  Taylor,  5  M.  &  P.  66 ;  7  Bing.  259 ;  1  Dowl.  P.  0.  212.  So,  a  sum  ad- 
vanced by  the  attorney  to  the  defendant,  to  discharge  the  debt  and  costs  of  an  action,  is  a  dis- 
bursement within  the  statute.  Id.  (The  attorney's  right  to  a  compensation  for  his  services  rests 
upon  the  same  foundation  as  the  right  of  a  builder  or  a  bailee  for  work,  labor  and  services ;  so 
of  a  counselor  at  law,  he  may  recover  for  his  services  on  a  qvantum  meruit.  Stevens  v.  Adams, 
2o  Wend.  61 ;  26  Id.  451.) 

(1)  Ex  parte  Prickett,  1  N.  R.  266;  Winter  v.  Payne,  6  T.  R.  645 ;  Watt  v.  Collins,  1  Ey.  & 
Mo.  284. 

(2)  Collins  V.  Nicholson,  2  Taunt.  321.  See  Ford  v.  Webb,  3  Bro.  &  Bing.  241 ;  and  Hamilton 
V.  Pitt,  1  Bing.  232. 

(3)  Barton  v.  Chatterton,  3  B.  &  Aid.  486,  overruling  Sandon  v.  Bourne,  4  Camp.  68.  And  see 
Wilson  V.  Gutteridge,  3  B.  &  C.  157. 

(4)  Tidd's  Practice,  329. 

(5)  Fenton  v.  Correa,  1  Ry.  &  Mo.  262. 

(6)  Protheroe  v.  Thomas,  6  Taunt.  136.    See  Miller  v.  Towers,  ante,  p.  301,  n.  2. 

(7)  Drew  v.  Clifford,  1  Ry.  &  Mo.  280. 

(8)  HiU  V.  Humphreys,  2  Bos.  &  Pull..  343. 
(ft)  2  Bos.  &  Pull.  345. 
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■whole  demand  is  connected  with  the  plaintiff's  character  as  an  attorney,  it 
has  been  held,  that  he  could  not  recorer  for  items  not  immediately  within 
the  terms  of  the  statute.(l)  Where  an  attorney  has  not  delivered  any 
hill  to  his  client  before  action  brought,  but  has  delivered  a  bill  of  particu- 
lars of  his  demand  under  a  judge's  order,  he  will  be  allowed  to  recover 
items  which  have  no  reference  to  his  business  of  an  attorney,  although 
other  items  in  the  bill  of  particulars  might  be  taxable.(2) 

The  executor  or  administrator  of  an  attorney  need  not  deliver  a  bill  for 
which  they  sue  in  their  representative  capacity  ;(3)  nor  does  the  statute 
extend  to  actions  between  one  attorney  or  solicitor  and  another,(4)  al- 
though the  defendant  became-  an  attorney  after  the  business  was  done.(5) 

As  to  proof  of  the  delivery  of  the  bill.  The  intention  of  the  legislature, 
in  requiring  a  delivery  of  the  bill,  was,  that  the  client  should  have  du,e 
time  to  examine  the  charges,  and,  if  necessary,  to  take  advice  upon 
them. (6)  If  the  bill  is  delivered  to  the  client  himself,  it  should  regularly 
be  left  Tv'ith  him :  the  attorney  ought  not  to  take  it  back  again,  though  the 
client  should  acknowledge  the  debt,  ahd  promise  to  pay. (7)  Nor  would  it 
be  sufficient  to  prove,  that  a  copy  of  the  bill  was  shown  to  the  client,  and 
the  several  charges  explained,  upon  which  he  admitted  the  debt ;  the 
words  of  the  statute  -are  imperative.(8)  If  the  attorney's  clerk,  who  is 
supposed  to  have  delivered  the  bill,  is  dead,  proof  of  an  indorsement  on 
the  bill,  in  the  handwriting  of  the  clerk,  stating  that  a  copy  was  on  a  cer. 
tain  day  delivered  to  the  defendant,  corroborated  by  proof  that  it  was  the 
clerk's  duty  to  deliver  the  bill,  and  that  such  an  indorsement  would  regu- 
larly be  made  according  to  the  common  course  of  business  in  the  of&ce, 
has  been  very  reasonably  held  to  be  prima  facie  evidence  of  the  due 
delivery  of  the  bill.  (9) 

When  the  delivery  is  not  to  the  party,  the  bill  must  be  left  for  the 
party  at  his  dwelling-house  or  last  place  of  abode ;  leaving  it  at  the  count- 
ing-house of  the  party  is  not  suf6.cient.(10)  The  meaning  of  the  words 
"  last  place  of  abode,"  is,  the  place  which  appears  from  the  evidence  to 


(1)  Bent  V.  Garcia,  3  Bsp.  C.  149 ;  11  East,  286,  n. 

(2)  Mowbray  v.  Fleming,  11  Bast,  285. 

(3)  1  Barnard.  K.  B.  433 ;  Barrett  v.  Moss,  1  Car.  &  P.  2.  See  Benson  v.  Johnson,  4 
Taunt.  124. 

(4)  I2G.  II,  0.  13,  §6. 

(5)  Ford  V.  Maxwell,  2  H.  BL  589 ;  Bridges  v.  Francis,  1  Peake'a  N.  P.  0.  1.  See  "WUdbore  v. 
Brian,  8  Price,  61"?. 

(6)  1  H.  Bl.  290. 

(7)  Brooks  v.  Mason,  1  H.  Bl.  290. 

(8)  Crowder  v.  Sbee,  1  Canjpb.  437. 

(9)  Champneys  v.  Peek,  1  Stark.  N.  P.  0.  404.  The  later  are  not  so  striot.as  wiere  the,  early 
decisions  ;  proving  an  acconnt  by  way  of  set-off,  is,  a  waiver  of  the  objection,  that  the  bill  was 
not  dehvered.    Harrison  v.  Turner,  59  Com.  Law,  481. 

(10)  HiU'V.  Humphreys,  3  Bsp.  N.P.  C.  254;  S.  C,  2  Bos.  A  Pul.  343,, 
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have  been  the  last  apparent  abode  of  the  party  at  the  time  of  the  deliv- 
ery.(l) 

The  statute  requires  the  bill  to  be  delivered  to  the  party,  or  left  for  the 
party  at  his  dwelling-house  or  last  placs  of  abode.  It  does  not  expressly 
require  a  delivery  to  the  chent  in  person.  A  personal  service,  therefore, 
is  not  indispensably  necessary.  But  a  delivery  of  the  bill  to  an  agent, 
appointed  by  the  party  to  receive  it,(2)  or  to  a  person  appointed  to  be  his 
attorney  in  the  conduct 'of  the  business,  in  the  place  of  the  plaintiff,  whom, 
he  had  dismissed,  (3)  is  a  delivery  to  the  party  within  the  meaning  of  the 
statute.  Or  if  there  are  several  persons,  jointly  liable  in  a  suit  or  other 
matter,  and  one  of  them  is  authorized  to  act  for  the  others,  proof  of  the 
delivery  of  a  bill  to  such  acting  person  will  be  suflcient  as  against  the  rest 
of  the  party  ;(4)  or  if  they  all  jointly  employ  the  same  attorney,  and  act 
together  in  the  business,  it  seems  to  be  sufficient  to  prove  a  delivery  to  any 
one  of  them,  in  an  action  against  any  other  of  the  parties.(5)  But  though 
they  may  be  jointly  liable,  yet  if  one  of  them  did  not  in  any  manner  inter- 
fere in  the  business,  and  the  other  undertook  the  entire  direction  of  it,  a 
delivery  to  the  one  who  took  no  part,  would  not  be  sufficient  as  against 
the  others.(6) 

The  bill,  properly  signed,  is  to  be  delivered  at  least  one  complete  month, 
that  is,  one  lunar  month,  (7)  before  the  commencement  of  the  action.  It 
will  not  be  necessary,  for  the  purpose  of  showing  the  commencement  of 
the  suit,  to  prove  the  issuing  of  the  writ ;  the  Nisi  Prius  record,  which  is 
made  up  of  the  term  in  which  the  issue  is  joined,  will  he  prima  facie  evi- 
dence of  the  commencement ;  and  the  defendant  may,  if  he  can,  contradict 
such  evidence  by  producing  a  copy  of  the  writ,(8)  or  by  proving  when  the 
declaration  was  delivered  by  the  plaintiff.(9)  When  the  record  is  of  a 
term  generally,  it  relates  back  to  the  first  day  of  the  term  :  and  if  that  day 
would  be  within  a  month  of  the  day  of  the  delivery  of  the  bill,  a  special 


(1)  Wadeson  v.  Smith,  1  Starkie  N.  P.  C.  324.  The  bill  was  delivered  at  a  place  where  the 
defendant  had  lodged,  but  he  had  quitted  the  lodgiugg  about  three  months  before  the  delivery, 
and  then  went  to  a  shopkeeper's  in  another  street.  Here  the  evidence  closed;  it  did  not  appear 
why  he  went  to  the  latter  place,  whether  he  went  on  a  visit,  or  as  to  a  place  of  abode,  or  in  what 
manner :  so  that  the  evidence  just  fell  short  of  the  mark,  and  the  objection  failed. 

(2)  By  Ld.  EUenborough,  2  Oampb.  211.  See  also  12  Bast,  374.  If  the  defendant  attends  the 
taxation,  it  is  a  recognition  of  the  agency.     Warren  v.  Conningliam,  1  Gow,  71. 

(3)  Vincent  v.  Slaymaker,  12  East,  372,  378. 

(4)  Finchett  v.  How  and  Jarratt,  2  Oampb.  277. 

(6)  Crowder  v.  Shoe,  1  Oampb.  437  |  Oxenham  v.  Lemon,  2  D.  &  E.  461. 

(6)  Finchett  v.  How  and  Jarratt,  2  Campb.  277. 

(7)  Hurd  V.  Leach,  5  Esp.  N.  P.  C.  168.  An  attorney  may  set  off  his  bill  in  an  action  against 
him,  without  delivering  it  a  month  before ;  but  he  should  deliver  it  early  enough  to  enable  the 
plaintiff  to  have  it  taxed  before  the  trial.  Martin  v.  "Winder,  1  Doug.  198,  in  note.  And  see 
Bulman  v.  Beckett,  1  Esp.  449 ;  Murphy  v.  Cunningham,  1  Aust.  198. 

(8)  Webb  V.  Prickett,  1  Bos.  &  Pull.  263. 

(9)  Harris  v.  Orme,  2  Campb.  497,  n. 
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memorandum  may  be  inserted,  stating  the  precise  day  when  the  bill  was 
filed.(l) 

Where  a  bill,  duly  signed,  has  been  delivered  to  the  defendant,  a  copy 
of  it,  not  signed  by  the  attorney,  is  admissible  in  evidence,  without  proof 
of  notice  to  produce  the  original ;  because  the  delivery  of  a  bill  is  in  the 
nature  of  a  notice  to  the  defendant  of  the  amount  of  the  plaintiff 's  demand, 
and  that  he  will  enforce  that  demand  by  action,  unless  the  defendant  pro- 
ceeds to  tax  his  bill  under  the  statute,  and,  besides,  from  the  nature  of  the 
snit,  the  defendant  must  know  that  he  is  charged  with  the  possession  of 
the  instrument.(2)  Nor  is  it  necessary  that  the  writing  produced  should 
be  coteinporaneous  with  that  delivered,  but  it  may  be  copied  from  the 
plaintiff's  books  after  the  delivery  of  the  original  bill.(3)  Palpable  errors 
in  the  bill,  as  well  as  errors  in  the  particulars  dehvered  under  a  judge's 
order,  may  be  rectified.  (4) 

The  defendant's  liability  may  be  proved  by  his  retainer  to  the  plaintiff, 
or  by  his  undertaking  to  pay,  or  his  admission.(5)     Where  one  attorney 


(1)  Dodsworth  v.  Bowen,  5  T.  E.  325.  The  record  in  all  the  courts  is  entitled  of  the  term  in 
which  issue  is  joined,  but  in  the  King's  Bench  in  actions  by  bill,  and  in  the  Exchequer,  a  mem- 
orandum is  added  of  the  term  ia  which  the  declaration  is  filed,  see  2  Will.  Saund.  1,  n.  1. 

(2)  Colling  V.  Treeweek,  6  Barn.  &  Cressw.  394. 

(3)  6  Bam.  &  Cressw.  400.  And  see  the  observations  of  the  court  on  the  cases  of  Anderson 
V.  May,  2  Boss.  &  PulL  23'7 ;  PliiUpsou  v.  Chace,  2  Campb.  110. 

(4)  "Williams  v.  Barber,  4  Taunt.  806.    The  error  was  in  the  date  of  the  items. 

(5)  Note  883. — ^Inan  action  by  an  attorney  for  his  costs,  although  the  original  retainer  need  not 
be  proved,  yet  some  recognition  of  the  attorney  in  the  progress  of  the  suit  ought  to  be  shown  to 
make  the  party  Mable  for  costs.  Hotchlriss  v.  Le  Roy,  9  John.  R.  142.  *  *  Burchart  v.  Gard- 
ner, 3  Barb.  S.  C.  R.  64.  '^  *  The  aoswer  of  the  chent  in  a  court  of  chancery  in  the  handwri- 
ting of  the  attorney,  and  signed  by  such  attorney,  has  been  held  to  be  the  best  evidence  of  the 
retainer  and  employment,  the  answer  being  sworn  to.  Harper  v.  WiUiamson,  1  M'Cord,  156. 
It  matters  not  that  there  were  other  defendants  also  in  the  same  suit,  if  it  appears  that 
their  names  were  added  pro  forma ;  and  this  defendant  was  the  only  one  really  interested  in  the 
case.    Id. 

An  insolvent  cannot  employ  counsel  after  his  failure,  at  the  charge  of  his  estate.  An  ac- 
knowledgment of  one  of  the  syndics,  that  the  person  so  employed  was  counsel,  is  not  evidence 
that  they  agreed  to  compensate  him  for  his  services.  Seghers  v.  Moulon's  Syndics,  2  Martin 
(N.  S.)  608. 

"Where  a  party  employs  two  attorneys,  partners,  to  manage  a  cause  for  him  in  the  palace  court, 
an  action  in  the  common  form  lies  against  him  at  the  suit  of  both,  for  the  bill  of  costs,  though 
one  only  was  an  attorney  of  the  court,  and  actually  did  the  business  there.  Arden  v.  Tucker,  4 
Bam.  &  AdoL  815  ;  5  Car.  &  Payne,  248.  Although  the  client  gave  a  written  retainer  to  the 
latter  attorney  only,  and  he  only  was  mentioned  in  the  rule  for  taxing  costs,  these  facts  were 
held  not  conclusive,  there  being  evidence  aliunde  of  a  contract  with  both.  Id.  But  where  one 
of  the  partners  is  only  a  nominal  partner  and  a  clerk  to  his  father,  it  is  different.  10  Barn.  & 
Adol.  20.  "Where  two  attorneys  transact  business  together  as  partners,  and  a  suit  is  brought  in 
the  name  of  one  of  them  against  a  client  (or  a  person  standing  in  the  place  of  a  chent)  for  the 
recovery  of  the  taxable  costs  of  a  suit  prosecuted  in  the  name  of  one  of  the  attorneys  alone  as 
ihe  aiiorney  on  record,  the  other  is  a  competent  witness  for  the  plaintiff,  on  executing  to  him  a  re- 
lease.   "Ward  V.  Lee,  13  "Wend.  41.     "A  party  with  whom  the  contract  is  actually  made  may 
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does  business  for  another,  it  is  presumed  to  be  done  on  the  credit  of  the 
attorney  who  employs  him,  and  not  of  the  client.(l)  Proof  of  the  judge's 
order,  referring  the  bill  to  be  taxed,  with  proof  of  the  defendant's  under- 
taking to  pay  what  should  be  due,  and  of  the  master's  allocatur,  proves  the 
whole  of  the  plaintiff's  case.(2)  The  judge's  order,  and  the  master's  alloca- 
tur, prove  the  work  done,  and  the  amount  of  the  chafgjes;  the  undertaking- 
proves  the  liability  of  the  defendant. 

Where  the  bill,  thou'gh  duly  delivered,  has  not  been  taxed,  general  evi- 
dence of  the  existence  of  the  cause,  and  the  business  in  respect  of  which 
the  charges  are  made,  is  sufficient,  where  the  items  are  taxable,  without 
proving  the  bill  item  by  item. (3) 


sue  without  joining  others  with  whom  it  is  apparently  made."  "  Although  he  (one)  may  have 
appeared  to  the  defendant  to  have  been  a  partner,  unless  he  were  a  party  to  the  contract,  for  the 
breach  of  which  the  action  was  brought,  he  need  not  join  in  such  action."  Park,  J.,  in  Kell  v. 
Nailby,  10  Barn.  &  Cressw.  20. 

Por  a  proceeding  in  the  Orphan's  Court,  the  law  having  made  no  provision  as  to  fees  for  attor- 
neys at  law,  acting  in  such  cases,  they  can  only  recover  upon  their  contract  made  with  the  party, 
or  having  performed  the  services  at  defendant's  special  instance  and  request.  And  where  the 
evidence  negatives  such  request,  the  plaintiff  cannot  recover.  Newbaker  v.  Alricks,  5  "Watts, 
183.  And  unless  there  is  some  evidence  tending  to  prove  the  fact  of  retainer  or  employment,  it 
is  error  to  refer  the  matter  of  feet  to  the  jury  under  such  circumstances.    Id. 

*  *  The  statute  regulating  the  fees  of  attorneys  applies  only  to  suits  in  courts  of  record ;  and 
such  fees  are  not  allowable  for  'conducting  swmmary  proceedings  before  particular  of&cera.  Van 
Hovenburgh  v.  Cas6,  4  HiU,  64.  *  * 

(Where  an  attorney,  in  an  action,  substitutes  another  in  his  stead,  and  the  dient,  aware  of  the 
substitution,  makes  no  objection  to  it;  this  is  a  sufficient  retainer.  Sinith  v.lipscomb,  13  Texas, 
532.  As  to  the  proper  mode  of  substitution  in  New  York,  see  Eoy  v.  Harley,  1  Duer  R.  S31. 
A  retainer  or  a  request  must  be  shown  to  establish  a  right  of  recovery  for  legal,  as  for  any  other 
services ;  and  where  there  is  a  special  agreement  between  the  attorney  and  client,  the  same  rules 
of  pleading  and  evidence  apply  as  in  other  cases.  Schermerhorn  v.  Van  Allen,  18  Barb.  29. 
And  under  the  code  of  New  York,  the  measure  of  the  attorney's  compensation  is  left  to  the 
agreement,  express  or  implied,  between  him  and  his  client.  §  303.  The  client  may  agree  to 
give  the  attorney  a  portion  of  the  demand,  when  recovered,  as  his  compensation.  Satterlee  v. 
Frazer,  2  Sand.  141.  So,  an  agreement  between  an  attorney  and  client,  that  the  latter  shall  give 
the  former  a  certain  retainer  to  begin  with,  his  taxable  costs,  and  twenty  per  cent,  of  the  amount 
recovered  in  the  action,  is  valid.    Benedict  v.  Stuart,  23  Barb.  420. 

Where  a  person  is  restrained  of  his  Uberty  for  alleged  insanity,  an  attorney  retained  by  Viim 
and  acting  in  good  faith,  is  entitled  to  compensation  for  his  services,  in  prosecuting  a  writ  of 
habeas  corpus  for  the  purpoai  of  testing  the  question  of  his  cUent's  insanity.  HaUett  v.  Oakes, 
1  Cush.  296.) 

(1)  Scrace  v.  Whittington,  2  Barn.  &  Cressw.  11. 

(2)  Ley  v,  Jones,  2  Campb.  496.  By  'the'  practice  of  the  King's  Bench  and  Cbihmon  Pleas,  the 
undertaking  is  signed  by  the  defeniiant,  or  his  attorney  in  the  judge's  book  previous  to  an  drder 
for  taxation.    Tidd's  Practice,  326.     As  to  the  form  in  the  Exchequer,  see  Tidd's  Ap.  184. 

(3)  Phillips  V.  Eoaoh,  Bsp.  0.  N.  P.  10. 

Note  884. — Agreements  not  to  tax  attorneys'' bills  are  discountenanced.  'Woosnam  v.  Ptice, 
3  Tyr.  3';5 ;  1  Cromp.  &  Meeson,  352. 

A  court  has  no  power  to  order  the  bill  of  an  attorney  to  be  taxed,  unless  it  appear  that'  some 
part  of  the  business  was  done  in  the  court  to  which  application  for  the  order  is  nlade.  Ex  parte 
King,  ■'S  Nev.  &  Man.  43'7.  Although  the  master,  on  taxation,  has  not  jurisdiction  to  determine 
whether  acts  done  by  the  attorney  were  useful,  he  may  determine  what  were  necessary.    Heald 
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Reasonableness  of  ohargeg. 

But,  if  the  bill  is  not  taxable,  as  where  it  is  entirely  for  conveyancing 
or  entirely  for  payments  by  the  plaintiff  without  the  slightest  reference  to 
his  character  as  an  attorney,  or  if  any  particular  items  in  the  bill  are  not 
taxable,  there  the  payments,  and  the  reasonableness  of  the  charges,  must 
be  proved  as  in  other  case^.  The  plaintiff  need  not  produae  evidence  at 
the  trial,  as  to  the  reasonableness  of  his  charges  on  any  taxable  items  in 
the  bill ;  the  bill  having  been  delivered  a  fall  month  before  the  commence- 
ment of  the  action,  and  the  defendant  having  delayed  all  that  time  to  get 
it  taxed,  he  will  not  afterwards  be  allowed  to  dispute  the  amount  of  the 
items  at  the  trial  of  the  cause  ;(1)  though  he  may  inquire  whether  the  par* 


V.  Hall,  2  Dowl.  P.  C.  163.  Though  the  court  will  not  grant  a  rule  for  taxation  at  the  instanoe 
of  a  third  party,  who  makes  the  application  for  the  collateral  purpose  of  reducing  the  bill  so  low 
as  to  make  the  attorney  a  bad  petitioning  creditor  (Clutterbuck  v.  Coombs,  2  Nev.  &  Man.  209  • 
5  Bam.  k  Adol.  400) ;  yet  several  persons  having  to  share  with  a  plaintiff  the  expenses  of  an  ac- 
tion, and  he,  having  paid  the  attorney's  bill,  brought  an  action  for  contribution  against  one  of 
those  persons ;  the  court,  on  his  application,  ordered  the  attorney's  biU  to  be  taxed,  though  it 
had  been  paid,  and  the  defendant  in  the  action  had  paid  his  full  share  of  the  money  into  court. 
Grover  v.  Heath,  2  Dowl.  P.  C.  285.  An  agreement  to  pay  costs,  is  an  agreement  to  pay  taxed 
costs ;  and  a  third  party  paying  a  solicitor's  bill  of  costs,  in  order  to  compromise  a  suit,  stands  in 
the  same  situation  with  respect  to  the  right  of  claiming  taxation  as  the  solicitor's  client.  Vin- 
cent V.  Venner,  1  Mylne's  R.  212. 

If  an  attorney  does  business  of  a  taxable  nature,  and  other  business  clearly  not  so,  he  is 
bound  to  include  the  whole  in  one  bill,  which  is  taxable ;  and  he  cannot  bring  an  action  for  the 
non-taxable  business  alone,  but  must  deliver  his  whole  bill  under  the  statute.  Thwaites  v.  Maok- 
erson,  3  Oar.  &  Payne,  341 ;  Benton  v.  Garcia,  3  Esp.  149.  But  where  there  are  matters  in  the 
bill  which  have  no  relation  to  business  as  an  attorney,  as  money  advanced  to  the  defendaiit,  the 
master,  u,pon  reference  to  him,  should  strike  those  items  out,  and  proceed  to  tax  the  rest.  War- 
die  V.  Nicholson,  1  Nev.  &  Man.  355.     (See  also  Beekman  v.  Platner,  15  Barb.  550.) 

(1)  WilUams  v.  Frith,  and  Hooper  v.  Till,  1  DoUg.  198;  Anderson  v.  May,  2  Bos.  &  Full.  237. 
See  Lee  v.  Wilson,  2  Chitty  R.  65. 

Note  885. — Scott  v.  Jilmendorf,  12  John.  B.  315.  But  when  the  objection  is  to  the  principle 
on  which  the  bill  was  taxed,  as  where  the  plaintiffs  insisted  that  they  were  entitled  to 'recover 
fees  allowed  by  law,  in  cases  where  the  recovery  is  above  $250,  in  the  Supreme  Court,  when  the 
recovery  was  under  $250,  held,  that  the  defendant  was  not  concluded  from  making  the  objec- 
tion at  the  trial  Id.  There  was  no  agreement  on  the  part  of  the  defendant  to  pay  the  plaintiff 
-any  costs  at  all,  other  than  an  implied  assvmpsii  resulting  from  their  retainer ;  and  the  court  ob- 
served ;  "  Whea  the  law  has  marked  out  the  costs  which  are  recoverable,  there  cannot  bS  a  doubt 
that  no  other  costs  are  recoverable."    Id. 

The  rule  is,  that  the  costs  recovered  and  taxable  in  the  cause,  as  between  party  and  paHy,  are 
the  measure  of  compensation  to  an  attorney,  as  between  him  and  the  party  recovering.  M'Far- 
land  V.  Crary,  8  Cow.  253; 

An  attorney,  who  defends  far  a  public  officer,  is  entitled  to  the  double  Costs  given  by  the  stat- 
ute, and  not  the  defendant  himself     Id. 

*  *  But  now,  the  double  costs  belong  to  the  defendant,  to  whom  they  are  i,warded.  2  K  T. 
R.  S.  512,  §  26.  If  the  officer,  sued  for  acts  done  by  hun  under  process,  is  indemnified  by  the 
parly  under  whose  process  he  acted,  and  who  undertakes  the  defencie  of  the -Suit,  such  party  is 
entitled  to  the  double  costs.     6  Wend.  297. 

Where  a  plaintiff  faUs  to  recover  a  suta  sufficient  to 'entitle  hiiu  to  costs,  he  is  liable  to  pay  his 
attorney  full  supreme  court  costs,  if  the  demand  put  in  the  attorney's  hamds'for  collection-  exceeded 
$250.  Trustees  of  Salina'v.  Gilbert,  ISWend,  571.  A  stticatoror  couhselGf-of  theOourt  6f.0han- 
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ticulars  of  tlie  business  have  been  done,  or,  if  done,  on  "what  specific  terms. 
The  delivery  of  a  former  bill  is  conclusive  evidence  against  an  increase  of 
charge  on  any  of  the  same  items  contained  in  a  subsequent  bill,  and  strong 
presumptive  evidence  against  the  liability  of  the  defendant,  for  any  addi- 
tional items.(J)  The  declarations  of  an  attorney's  clerk  in  attending  the 
master  to  tax- the  costs  in  an  action,  are  eviderice  against  the  attorney  to 
prove  that  he  undertook  to  conduct  the  action  without  reward.(2) 

Defence. 

The  defendant  may  prove,  in  answer  to  the  plaintiff's  demand  for  his 
costs,  that  the  plaintiff  has  neglected  to  take  out  his  certificate,  by  which 
his  admission  has  become  void.(3)  But  where  the  plaintiff  has  acted  as 
an.  attorney,  and  been  retained  by  the  defendant  in  that  capacity,  it  will 
not  be  sufficient  to  show  that,  in  some  previous  years,  the  plaintiff  did  not 
take  out  his  certificate. (4)  It  is  no  defence  to  an  action  for  fees  due  for 
suing  out  a  commission  of  bankruptcj',  that  the  plaintiff  is  only  an  attor- 
ney of  the  King's  Bench,  and  not  a  solicitor  in  chancery.(5') 

The  defendant  may  also  discharge  himself,  by  showing  that  he  has 
derived  no  advantage  from  the  professional  skill  of  the  plaintiff,  and  that, 
in  fact,  the  business  was  managed  by  an  articled  clerk,  the  plaintiff  resid- 
ing at  a  considerable  distance  from  the  spot.(6)     And  he  will  be  entitled 


eery  is  not  permitted  to  contract  with  his  client  for  a  part  of  the  subject  matter  of  the  litigation,  as 
a  compensation  for  his  services,  but  a  counselor  may  stipulate  with  his  chent  for  a  reasonable  re- 
ward for  his  services,  beyond  the  fee  biU,  though  he  act  as  sohcitor  or  attorney  in  the  same  cause. 
Merritt  v.  Lambert,  10  Paige,  352 ;  S.  C.  affirmed  in  error,  2  Denio,  607.  That  a  counselor  may 
recover  a  quamtwm  meruit,  beyond  the  taxed  bill,  see  Stevens  v.  Adams,  23  "Wend.  67  ;  S.  C. 
affirmed  in  error,  26  Wend.  451.  The  law  implies  a  promise  on  the  part  of  the  client,  to  pay  his 
attorney  the  statute  rate  of  compensation  for  his  services ;  and  the  burden  rests  upon  the  client, 
to  show  that  the  attorney  undertook  to  perform  the  services  at  a  lower  rate,  or  gratuitously. 
Brady  v.  The  City  of  New  York,  1  Sandf.  Super.  C.  E.  569.  And  as  between  the  attorney  and 
client,  costs  are  to  be  taxed  according  to  the  fee  bill  in  force  when  the  services  were  rendered. 
Brooklyn  Bank  v.  'Willoughby,  Id.  669.  But  as  between  party  and  party,  costs  are  to  be  taxed 
according  to  the  fee  bill  in  existence,  at  the  time  of  the  rendition  of  the  judgment  (Id.),  or  at  the 
time  when  the  suit  terminated  in  a  compromise.  Supervisors  of  Onondaga  v.  Briggs,  2  Denio, 
173.  *  * 

(Under  the  former  statute  requiring  previous  service  of  a  copy,  a  bUl  of  eosts  taxed  ex  parte 
might  be  given  in  evidence  in  an  action  for  the  services  rendered.  Scott  v.  Elmendorf,  12  John. 
R.  315 ;  Hughes  v.  Mulvey,  1  Sand.  92,  569.  Not  so  where  the  defendant  has  had  no  oppor- 
tunity to  get  the  bill  retaxed.  Mumford  v.  Hawkins,  5  Denio  R.  35C.  When  the  biU  is  taxed 
on  regular  notice,  it  is  admissible  evidence.    Piatt  v.  Halen,  23  Wend.  456.) 

(1)  Loveridge  v.  Botham,  1  Bos.  &  PuU.  49.  But  errors  and  real  onaissions  will  be  allowed 
for.    Id. 

(2)  Ashford  v.  Price,  3  Stark.  N.  P.  C.  185. 

(3)  St.  37  G.  Ill,  c.  90,  §  31. 

(4)  Pearce  v.  Whale,  5  B.  &  C.  38.  After  a  neglect  to  take  out  a,  certificate  for  a  year,  re- 
admission  is  necessary.  The  proof  of  admission  is  either  by  the  roll,  or  the  book  of  admissions 
in  the  master's  ofSce.    Rex  v.  Crossley,  2  Bsp.  526,  4  T.  R.  366. 

(5)  Wilkinson  v.  Diggles,  1  Bam.  &  Cress.  158. 

(6)  Taylor  v.  Glassbrook,  3  Stk.  N.  P.  0.  75  ;  Hopkinson  v.  Smith,  1  Bing.  13. 
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to  a  verdict,  if  he  can  prove  to  the  satisfactioa  of  the  jur}-,  that  the  costs 
have  been  incurred  through  inadvertence  and  want  of  proper  caution  on 
the  part  of  the  plaintiff,  and  that  he  has  derived  no  benefit  whatever  from 
the  plaintiff's  services.(l)  But  it  has  been  considered,  in  several  casesi 
that,  where  the  defendant  has  received  some  benefit  from  the  plaintiff's 
assistance  as  an  attorney,  his  only  remedy  is  an  action  for  negligence.(2) 
And  it  has  been  held,  that  if  other  causes  conduce  to  the  loss  of  the  benefit, 
independent  of  the  conduct  of  the  plaintiff,  the  plaintiff's  negligence  is  no 
defence  in  action  for  his  costs.{3)     An  attorney  is  not  to  lose  his  fair  remu- 


(1)  Montriou  v.  Jeffreys,  1  Ry.  &  Mo.  320.  And  aee  Duncan  v.  Blundell,  3  Stark.  N.  P.  C.  6 ; 
Denew  v.  Daverell,  3  Campb.  451. 

Note  886.— Hill  v.  Featkerstonhaugli,  7  Bing.  569 ;  5  M.  &  Scott,  341;  Hopping  v.  Queen,  12 
Wend.  511 ;  Gleaaon  v.  Clark,  9  Cowen,  51 ;  Graham's  Pr.,  p.  59,  and  cases  cited. 

Where,  on  the  taxation  of  an  attorney's  bill,  a  sum  was  deducted,  being  the  costs  occasioned 
by  the  commencing  an  action  in  an  improper  form,  which  was  afterwards  brought  in  a  proper 
form;  and,  in  consequence  of  that  deduction,  a  little  more  than  a  sixth  was  taxed  off;  held,  that 
the  client  was  entitled  to  the  costs  of  taxation.  2  H.  Bl.  358  ;  3  STev.  &  M.  767  ;  5  Barn.  &  Cress. 
160 ;  1  Dowl.  P.  C.  251 ;  2  Id.  382 ;  Morris  v.  Parkinson,  3  Id.  744. 

(2)  Templar  v.  M'Lachlan,  2  N.  R.  136 ;  Passmore  y.  Birnie,  2  Stk.  N.  P.  C.  59.  This  seems, 
however,  contrary  to  the  general  rule  in  the  case  of  indebitatus  asswnpsU ;  for  it  has  been  held, 
that  the  defendant  may  prove  without  giving  notice,  that  work  performed  by  the  plaintiff  is  not 
of  the  value  claimed ;  and  that  he  cannot  resort  to  a  cross  action.  Basten  v.  Butter,  7  East,  484  ? 
Fisher  v.  Samuda,  1  Campb.  190;  Pamsworth  v.  Garrard,  1  Campb.  39. 

Note  887. — Where  there  appears  to  be  negligence  or  ignorance  of  the  law  on  the  part  of  the 
attorney,  which  creates  unnecessary  costs,  the  court  will  order  the  costs  to  be  disallowed  on  tax- 
ation, without  prejudicing  his  right  to  bring  an  action  for  them.  Cliffe  v.  Prosser,  2  DowL  P.  C. 
21.  In  considering  an  attorney's  bill,  the  jury  may  discard  an  item  for  work  entirely  useless ; 
though,  upon  an  item  partly  useless,  or  in  respect  of  which  there  has  been  any  negligence,  the 
client's  remedy  is  only  by  a  cross  action.  Shaw  v.  Arden,  9  Bing.  287  ;  2  Maule  &  Selw.  341. 
And  the  jury  have  authority  to  discriminate  between  the  items,  and  decide  which  constitute 
charges  for  useful  work,  and  which  for  useless ;  except  an  entire  item  be  for  work,  partly  usefuli 
the  jury  would  be  precluded  from  reducing  that  item,  in  an  action  to  recover  the  amount  of  the 
bill ;  in  the  latter  case,  the  client  must  resort  to  his  cross  action.     Id. 

An  attorney  having  brought  an  action  for  his  biU  of  costs,  which  was  defended  by  the  client 
on  the  ground  of  negligence,  was  ordered  to  give  the  defendant  a  copy  of  the  ease,  with  the 
opinion  of  the  counsel  thereon  (which  had  been  procured  for  the  defendant  by  the  plaintiff,  as  his 
attorney),  at  the  defendant's  expense,  or  to  deliver  up  the  case  itself,  on  being  paid  the  costs 
which  he  claimed  in  respect  of  such  case  and  opinion.    Evans  v.  Delegal,  4  Dowl.  P.  C.  374. 

(Where  the  services  rendered  prove  of  no  value  to  the  cUent  by  reason  of  the  ignorance  and 
unskiUfulness  of  the  attorney,  he  is  not  entitled  to  any  compensation  therefor.  Grant  v.  Button, 
14  John.  E.  377;  4  Cowen,  564;  Gleason  v.  Clark,  9  Id.  57.  The  standing  of  counsel  maybe 
flhowQ  as  a  means  of  estimating  the  value  of  services  rendered.    Vilas  v.  Downer,  21  Vt.  419. 

In  an  action  by  an  attorney  for  services  rendered,  if  the  defendant  alleges  his  negligence  by 
way  of  defence,  the  fact  so  alleged  must  be  distinctly  found,  or  it  will  not  form  a  bar  to  a  recov- 
ery: to  constitute  a  perfect  defence,  it  must,  in  other  words,  be  shown  that  the  services  were  of 
no  value.    Maynard  v.  Briggs,  26  Tt.  94.) 

(3)  Dax  V.  Ward,  1  Stark.  N.  P.  C.  409. 

Note  888. — The  defendant,  an  attorney,  was  sued  for  negligence  in  allowing  judgment  to  go 
by  default  in  an  action  m  which  the  plaintiff  had  retained  him  to  defend ;  the  negligence  being 
jiroved,  hdd,  it  was  for  the  attorney  to  defend  himself  by  showmg,  if  he  could,  that  the  plaintiff 
had  no  defence  in  that  action,  and  not  for  the  plaintiff  to  begin  by  showing  he  had  a  good  de- 
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HeratioD,  because  he  has  committed  such  an  error  as  a  oautipTis  or  prudent 
man  might  make,  nor  is  he  bound  to  know  the  law  in  all  cases,  but  he  i^ 
to  bring  to  the  exercise  of  his  profession  reasonable  skill  and  dilligence.d) 


feriGe,  aud  so  had  been  damaged  by  the  judgment  by  default.  Godefroy  v.  Jay,  t  Bing.  413.  A 
neglect  to  obey  the  lawful  instructiona  of  a  client  and  a  loss,  ensuing,  will  make  the  attorney  re- 
sponsible for  the  loss.     Gilbert  v.  'Williams,  8  Mass.  E.  51. 

*  *  An  attorney  cannot  recover  of  his  client  the  costs  of  a  suit,  in  which  the  judgment  recov- 
ered by  him  was  set  aside  for  in-egularity,  nor  a  sum  paid  by  him  to  set  aside  a  judgment,  of  dis- 
continuance suffered  by  his  negligence  or  ignorance.  Hopping  v.  Quin,  12  Wend.  511.  And, 
on  the  subject  of  negligence  and  unskilfuUness,  generally,  see  Lynch  v.  The  Commonwealth,  IS 
S.  &  R.  368  ;  Purves  v.  landell,  12  Clark  &  Kn.  91  ei  seq. ;  Hart  v.  Frame,  6  Clark  &  Pin.  193  ; 
Davies  v.  Jenkins,  11  Mees.  &  "Welsh.  745.  And  consult,  the  plaeesj  cited  anU,  note  880.  See, 
also,  2  Gr.  Bv.  §§  143-145,  and  the  notes.  *  * 

(The  attorney  must  have  and  use  ordinaiy  skill  in  the  business  he.  undertakes.  Holmes  v. 
Peck,  1  E.  I.  242.  If  guilty  of  gross  negligence,  he  is  answerable  in  an.  action  therefor.  Wilsop 
V.  Coffin,  2  Cush.  316.) 

(1)  By  Lord  Tenterden,  Ch.  J.,  in  Montriou  v.  Jefireya,  1  Ey.  &  Mo.  320.  And,  see  Baikie  v. 
Ohandless,  3  Campb.  11 ;  Compton  v.  Chandless,  3  Campb.  19  ;  Eeece  v.  Eigby,  4  B.  &  Aid.  202  ; 
Laidler  v.  Elliott,  3  B.  &  C.  138;  Ireson  v.  Peai-man,  3  B.  &  C.  19,9;  Eussell  v.  Palmer, 
2  "Wils.  325. 

KOTB  889. — An  attorney  is  liable  only  for  gross  negligence.  Evans  v.  "Watrous,  2  Porter,  205. 
"Where  a  plaintiff  was  nonsuited  through  the  neglect  of  the  attorney's  clerk  to  attend  in  court, 
the  court  refused  to  set  aside  the  nonsuit  except  on  the  terms  of  the  plaintiff's  attorney  paying 
the  costs  occasioned  by  the  defendant's  attending  to  try.  White  v.  SamdaU,  3  Dowl.  P.  C.  198. 
But  an  attorney  is  not  liable  for  the  consequence  of  a  mistake  in  a  point  of'  law,  upon  which  a 
reasonable  doubt  may  be  entertained.  Eemp  v.  Burt,  1  Nev.  &  Man.  262.  An  attorney,  with 
the  advice  of  counsel,  produced,  in  an  action  against  J.  B.  for  negligence  in  the  eonduet  of  the 
plaintiff's  defence  to  another  action,  the  prothonotary's  book  to  prove  an  allegation  "  that,  in 
consequence  of  the  negligence  of  J,  B.,  judgment  by  default  had  been  signed,  and  such  fiirther 
proceedings  had,  that  final  judgment  was  afterwaijds  signed,  and  execution  issued ;"  whereupon 
plaintiff  was  nonsuited  for  not  producing  the  record  of  that  judgment,  or  a  proper  copy ;  held, 
that  this  was  not  such  negligence  as  rendered  the  attorney  liable  to  an  action.  Godefroy  v. 
Dalton,  6  Bing.  460  ;  4  M.  &  P.  149. 

An  attorney  in  a  cause  is  not  answerable  for  the  absence,  neglect,  or  want  of  attention  in  the 
counsel  engaged  in  it.     Lowiy  v.  Guilford,  5  Car.  &  Payne,  234. 

The  retainer  of  an  attorney  only  implies  the  use  of  dihgence  in  the  usual  course  of  proceeding. 
GaUaier  v.  Thompson,  Wright,  466.  ' 

When  attorney  receives  a  note  to  collect  or  put  in  suit,  as  an  attorney  of  the  court,  he  is  not  to 
be  considered  as  a  mere  agent  to  receive  the  money ;  but  also  as  having  authority  to  discharge 
it :  and  if  the  attorney  having  received  money  in  part  payment  of  such  note  proceed  to  take 
judgment  for  the  full  amount  of  the  note,  without  deducting  such  payment,  he  is  guilty  of  a 
breach  of  trust,  and  for  this  breach  he  ought  to  refund  tlie  money  to  the  pereon  paying,  although 
Buch  attorney  has  paid  the  money  over  to  his  client,  his  principal,  before  such  judgment 
was  recovered.  Per  Parsons,  C.  J.,  in  Powler  v.  Shearer,  1  Mass.  R.  14.  The  money  was 
not  paid  by  mistake,  and  the  client  had  a  right,  when  he  received  it,  to  retain  it,  as  it  was  then 
due.  In  such  c.ise,  the  jury  may  legally  calculate  interest  from  the  time  the  payment  was  made 
to  the  time  of  the  verdict.  Id.  The  same  court,  in  a  subsequent  case,  applied  the  same  prin- 
ciple to  a  creditor,  who,  by  his  own  fault,  recovered  judgment  for  his  whole  debt,  when  a  part  of 
it  had  been  paid.    Eowe  v.  Smith,  16  Mass.  E.  306.    *  *  See  the  next  preceding  note.  *'* 

(There  is  a  presumption  in  favor  of  an  attorney  that  he  has  discharged  his  legal  duty;  and 
though  he  is  answerable  for  either  gross  ignorance  or  gross  neglect,  both  the  cause  of  action  and 
the  damages  must  be  proved  affirmatively  against  him.  Pennington  v.  "Tell,  6  Eng.  212.  See 
"Walker  v.  Goodman,  21  Ala.  G41,) 
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CHAPTER  V. 

OF  THE   ACTION"   OF   ASSUMPSIT   AGAINST   CARRIERS. 

Contract  ^^it^  carrier. 

In  actions  of  tbis  descriptioa  it  is,  ia  the  fiFst  place,  necessary  to  prove 
tlie  contract  made  with  the  carrier,  master  of  the  vessel,  or  other  bailee.(l) 
In  the  absence  of  any  express  agreement,  there  is  a-n  implied  promise  in 
law,  that  a  carrier  will  convey  the  property  delivered  to  him  safely  ;(2) 


fl)  Note  890. — One  who  carries  goods  for,  hire,  aa  a  casual  occupation,  pro  liac  vice,  ia  not  a 
common  carrier,  Satterlee  v.  Groat,  1  Tend.  272.  All  engaged  in  the  transportation  of  goods 
generally  for  hire,  on  water,  whether  inland  or  on  the  ocean,  are  considered  as  common  carriers. 
Richards  v.  Gilbert,  5  Day's  R.  415;  Emery  v.  Heraey,  4  Greenl.  R.  407.  The  freight  or  com- 
pensation paid  by  the  shipper,  is  a  remuneration  not  only  for  the  carriage,  but  for  aU  the  care 
and  labor  bestowed  upon  it  by  the  master,  until  his  trust  is  fulfilled.  The  owner  is  Kable  for  the 
faithful  performance  of  every  duty,  undertaken  by  the  master,  within  the  scope  of  his  employ- 
ment, in  regard  to  the  property,  according  to  usage  proved.  Emery  v.  Hersey,  swpra;  Kemp  v- 
Coughtry,  11  John.  R.  107.  The  hirer  of  a  vessel  is  owner  only  when  he  has  the  possession  and 
entire  control  and  direction  thereof ;  so  that  the  general  owner  for  the  time  being,  would  have  no 
right  to  interfere  with  her  management.  Id.  ;  Reynolds  v.  Tappan,  15  Massi  R.  370 ;  Taggard 
V.  Loring,  16  Id.  336. 

There  is  no  distinction  between  carriers  by  land,  and  carriers  by  water.  Per  Kent,  Ch.  J.,  in 
Elliott  v.  Rossell,  10  John.  R.  1.  The  marine  law,  and  almost  the  universal  law  of  nations,  holds 
the  carrier  to  losses  not  arising  from  inevitable  accident.  Id.  See  EUey  v.  Home,  5  Bing.  217  i 
Aymar  v.  Astor,  6  Cowen,  266,  seems  contra;  but  the  report  of  that  case  is  doubted. 

*  *  And  it  was  overruled  in  Allen  v.  Sewall,  2  "Wend.  327.  The  last  case  was  reversed  in  the 
Court  of  Errors  (S.  C,  6  "W"end.  335),  but  on  another  point.     And  see  2  Kent  C,  609,  and  note. 

(The  common  carrier  is  bound,  on  his  implied  contract,  to  carry  and  deliver  safely,  and  be  can 
only  excuse  himself  by  showing  that  the  goods  were  lost  or  injured  through  the  act  of  God,  or 
of  public  enemies.     Edwards  on  Bailm.  454.) 

On  the  general  subject  of  the  liabilities  of  common  carriers,  consult  Story  on  Bailment;  Angell 
on  the  Law  of  Carriers ;  Smith's  Mercantile  Law,  book  3,  ch.  2 ;  Contracts  with  Carriers ;  Steph- 
en's N.  P.,  tit.  Carriers,  pp.  961-1001 ;  Chitty  on  Contracts,  title  Carriers ;  Addison  on  Contracts, 
pp.  791-828  ;  2  Kent  C.  597-611,  and  notes;  2  Gr.  Ev.  §§  208-222,  and  notes.  And  seeposi, 
note  908.  *  * 

(2)  Note  891.— A  bailment  of  money  tobe  delivered  by  the  bailee  without  reward,  will  ren- 
der the  bailee  liable  for  gross  negligence,  which  consists  in  the  omission  of  that  care  which  bail- 
ees, without  hire  of  common  prudence,  are  accustomed  to  take  of  property  of  the  like  description- 
Graves  V.  Ticknor,  6  N.  Hamp.  R.  537  ;  Tracy  v.  "Wood,  3  Mason,  132.  The  undertaking  in 
such  ease  is  to  pay  over  the  money  in  a  reasonable  time,  or  to  refund  it,  or  to  account  for  it.  Id. 
The  undertaking  being  gratuitous,  performance  cannot  be  compelled  by  the  common  law ;  yet, 
assumpsit  will  lie  where  the  unreasonableness  of  the  delay  is  apparent,  and  without  excuse' 
although  there  has  been  no  demand.    Id. 

*  *  And  see  Beauchamp  v.  Powley,  1  M.  &  Rob.  38 ;  Dporman  v.  Jenkins,  2  Adol.  A  EU.  250 ; 
Foster  v.  Essex  Bank,  17  Mass.  E.  479 ;  Beardslee  v.  Richardson,  14  "Wend.  25.  *  * 

(In  respect  to  a  gratuitous  carrier  of  a  package  of  money,  the  presumptions  are  in  his  favor; 
and  he  may  show  his  own  acts  and  deolar?,tiona  immediately  before  and  after  the  loss,  as  a  part 
of  the  res  gest<B,  to  exonerate  himself  from  liability.     Tompkins  v.  Saltmarsh,  14  Serg.  &  Rawle' 
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and  by  the  common  law,  a  greater  obligation  is  imposed  upon  carriers 
than  upon  ordinary  bailees,  namely,  that  they  are  liable  for  every  loss  and 
injury  to  goods,  except  such  as  are  occasioned  by  the  act  of  God  or  the 
king's  enemies.(l)    A  loss  occasioned  by  the  act  of  God,  must  have  arisen 


215.  Where  there  is  a  failure  to  deliver,  and  a  demand  shov^n  before  suit,  the  burden  is  on  the 
bailee.    Beardslee  v.  Eiehardaon,  siipra.) 

"Where  a  creditor,  or  an  attorney  receives  a  payment  in  money,  in  part  of  a  larger  demand,  and 
by  his  own  fault,  neglects  to  apply  the  same,  and  proceeds  to  take  judgment  for  the  -whole  debt, 
without  deducting  the  payment,  he  wiU  be  considered  as  retaining  the  money  for  the  use  of  the 
■debtor.  Rowe  v.  Smith,  16  Mass.  R.  306;  Fowler  v.  Shearer,  1  Id.  14.  It  is  a  breach  of  trust; 
for  the  money  was  paid  on  the  trust  that  the  creditor  or  attorney  would  discharge  the  debtor, 
either  by  indorsing  it,  or  \>j  crediting  it  when  he  entered  judgment ;  and  for  such  breach  of  trust 
he  is  liable  to  refund  the  money. 

(1)  Forward  v.  Pittard,  by  Lord  Mansfield,  1  T.  R.  33.  So  of  ship  owners,  hoymen,  andbarg^ 
men.  Dale  v.  Hall,  1  "Wils.  281 ;  Rich  v.  Kneeland,  Cro.  Jac.  330 ;  Morse  v.  Slue,  2  Lev.  69 ; 
"Warden  v.  MoureUyan,  2  Bsp.  693. 

Note  892. — The  hirer  of  a  thing  is  answerable  for  ordinary  neglect,  viz :  the  omission  of  that 
care  which  every  man  of  common  prudence  takes  of  bis  own  concerns.  Thus,  where  the  owner 
of  a  ship  hired  a  steamboat  for  a  stipulated  reward  to  be  used  in  towing  the  vessel,  the  latter 
being  under  the  control  of  a  regular  licensed  pilot,  and  a  disaster  happens  to  the  boat  by  coming 
in  collision  with  a  schooner :  held,  that  if  no  blame  was  imputable  to  the  pilot,  and  the  disaster 
was  not  occasioned  by  his  neglecting  to  do  what  every  man  of  common  prudence  would  have 
done  in  the  same  circumstances,  the  owner  was  not  liable.  Reeves  v.  The  Constitution,  1  Gilpin, 
519.  "  It  was  a  case  of  very  close  calculation,  in  which  an  error  might  have  happened  to  any 
man.  If  the  ship  and  steamboat  had  been  half  a  minute  more  in  advance,  they  could  have 
passed  the  schooner  untouched ;  if  half  a  minute  later,  the  schooner  would  have  passed  them 
without  injury.  "We  should  have  a  rule  of  negligence  much  more  strict  than  Lord  Holt's,  if  we 
were  to  apply  it  to  such  a  case.  Even  a  borrower  would  hardly  be  Uable  in  such  a  case,  as  may  be 
inferred  from  the  examples  put  by  Sir  "Wm.  Jones,  in  which  the  articles  loaned  were  undeniably 
exposed  to  greater  danger  than  usage,  or  prudence,  or  the  reasonable  expectation  of  the  lender, 
would  justify.  The  owner  of  a  thing  let  out  to  hire,  must  not  suppose  that  he  is  to  be  indem- 
nified for  every  injury  it  may  sustain  in  the  service  it  is  upon.  The  reward  paid  for  it  is  pre- 
sumed to  include  not  merely  a  compensation  for  it  to  the  hirer,  but  also  for  the  ordinary  wear  of 
it,  and  the  risk  attending  the  employment,  unless  it  be  produced  by  an  abuse  of  it,  or  by  such  negli- 
gence as  brings  responsibility  upon  the  hirer.  The  owner  of  a  ship,  who  lets  her  to  hire,  knows 
she  is  to  encounter  the  perils  of  the  sea,  injuries  from  tempests,  various  accidents  and  losses,  that 
belong  to  the  service  in  which  he  has  hired  her,  and  that  must  be  borne  by  himself.  So  the  man 
who  hires  to  another  a  carnage  or  horse,  knows  that  he  exposes  them  to  certain  dangers;  that  the 
one  may  be  broken,  and  the  other  become  lame,  without  any  fault  or  abuse  on  the  part  of  the 
hirer ;  and  the  owner  is  his  own  insurer  for  such  losses.  In  fixing  his  compensation,  he  is  pre- 
sumed to  take  them  into  consideration,  and  probably  does  so.  A  hired  carriage  may  come  into 
collision  with  another,  and  be  broken,  without  any  culpable  negligence  in  the  driver;  »  horse 
may  be  ridden  moderately,  and  be  judiciously  taken  care  of,  but  he  may  fall  lame,  or  ba 
foundered."    Per  Hopkinson,  J.,  in  Id. 

An  innkeeper  on  a  fair  day,  upon  being  asked  by  a  traveler,  then  driving  a  gig,  of  which  he 
was  the  owner,  "  whether  he  had  room  for  the  horse  ?"  put  the  horse  into  the  stable  of  the  inn, 
received  the  traveler,  with  some  goods,  into  the  inn,  and  placed  the  gig  in  the  open  street,  with- 
out the  inn  yard,  where  he  was  accustomed  to  place  the  carriages  of  his  guests  on  fair  days. 
The  gig  having  been  stolen  from  thence,  held,  that  the  innkeeper  was  answerable.  Jones  v. 
Tyler,  1  Adol.  &  Ellis,  622.  Though  the  judges  admitted  that  the  case  was  on  the  extreme 
limit  ■  the  place  was  a  part  of  the  inn,  and,  therefore,  defendant  was  liable,  as  innkeeper,  for  its 
aafo  custody. 
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from  some  natural  accident,  g-ucli  as  lightning,  earthquake,  and  tempest ; 
and  must  liave  been  the  immediate  and  not  the  remote  consequence  of 
such  accident.(l)     A  carrier  of  goods  will  not  be  discharged,  although  the 


(1)  By  Heath,  J.,  Scott  t.  Shepherd ;  Lord  Tenterden  on  Shipping  (5th  ed.)  253. 

Note  893.— Gould,  J.,  in  Williams  v.  Grant,  1  Conn.  E.  481.  "  It  is  very  clear  that  a  common 
carrier  is  liable,  under  a  general  acceptance,  for  all  losses,  except  such  as  are  occasioned  by  in- 
evitable accident,  the  act  of  public  enemies,  or  the  act,  or  default  of  the  bailor  himself." 

The  rule  of  diligence  which  measures  the  liability  of  common  bailees  for  hire,  is  not  that  by 
which  the  engagements  of  common  carriers  are  to  be  tested.  The  latter  cannot  be  excused  for 
the  non-performance  of  their  contracts,  by  nothing  short  of  the  act  of  God,  or  of  the  public  enemy. 
Harrel  v.  Owens,  1  Dev.  k  Bat.  R.  273.   The  true  question  is  not  one  of  aciual  Uame,  but  of  legal 


If  an  injury  be  occasioned  partly  by  the  negMgence  of  the  plaintiff,  and  partly  by  that  of  the 
defendant,  the  plaintiff  cannot  maintain  any  action.  "Williams  v.  Holland,  6  Car.  k  Payne,  23. 
If  the  plaintiff's  negligence  in  any  way  concurred  in  producing  the  injury,  the  defendant  would 
be  entitled  to  the  verdict.  Pluckwell  v.  "Wilson,  5  Car.  k  Payne,  375.  See  the  observations  of 
Hopkinson,  J.,  in  the.  last  note. 

The  onus  prohcmdi  is  on  the  common  carrier.  Murphy  v.  Staton,  3  Munf  R.  239 ;  BeU  v. 
Reed,  4  Binn.  R.  127.  In  an  action  against  the  defendants,  as  common  carriers,  the  vessel  met 
with  a  violent  gale  of  wind,  and  was  lost.  The  cause  turned  on  the  point  of  seaworthiness. 
Tilghman,  C.  J.,  observed :  "  The  man  who  undertakes  to  transport  goods  by  water  for  hire,  is 
bound  to  .provide  a  vessel  sufficient  in  all  respects  for  the  voyage,  well  manned,  and  furnished 
with  saUs,  anchors,  and  all  necessary  furniture.  If  a  loss  happens  through  defect  in  any  of  these 
respects,  the  carrier  must  make  it  good."  Id.  But  it  is  for  the  jury  to  judge,  under  the  cir- 
cumstances of  the  case. 

How  far  a  carrier  is  hable  for  unavoidable  accident,  not  coming  within  the  description  of  acci- 
dents happening  from  the  act  of  God,  or  the  king's  enemies,  see  Trenton  Navigation  Co.  v. 
Wood,  3  Bsp.  127  ;  Abbot  on  Ship.  256 ;  4  Doug.  287.  The  carrier  by  water  is  liable  for  running 
against  an  anchor  to  which  no  buoy  appeared  to  be  fastened.    Id. 

Where  damage  was  done  to  the  cargo  of  a  steam  vessel,  by  water  escaping  through  the  pipe 
of  a  steam  boiler,  in  consequence  of  the  pipe  having  been  cracked  by  frost ;  held,  that  it  was 
not  an  act  of  God,  but  negligence  in  the  captain  in  fiUing  his  boiler  before  the  time  for  heating 
it,  although  it  was  the  practice  to  fill  over  night,  when  the  vessel  started  in  the  morning.  Siordet 
v.  Hall,  4  Bing.  607 ;  1  Mood,  k  Malk.  561. 

Independent  of  actual  negligence,  the  carrier  is  liable  for  every  loss  which  happens  from  any 
other  cause  than  an  act  of  providence  or  the  public  enemy;  and  to  make  due  provision  for  the 
transportation  of  the  goods  is  asserted  to  be  his  concern,  because,  by  the  general  principle  of 
his  responsibility,  he  is  to  bear  the  consequences  if  he  omit  it.  Hart  v.  Allen,  2  Watts,  114.  Gib- 
son, J.,  held  that  mere  want  of  skill  in  the  carrier,  or  defect  in  the  vehicle  or  ship,  was  not  suffi- 
cient ;  it  must  appear,  that  such  want  of  skill  or  defect  contributed  to  the  loss ;  otherwise  the 
plaintiff  is  not  entitled  to  recover.  Id.  A  delinquency  which  might  have  contributed  to  the 
disaster,  such,  for  instance,  as  is  imputable  to  the  owner  of  a  ship  driven  on  a  lee  shore,  for  a 
defect  in  the  rigging  or  sails ;  in  such  case,  the  loss  would  have  to  be  borne  by  the  delinquent, 
on  a  very  common  principle,  by  which  any  one  whose  carelessness  has  increased  the  danger  of 
injury  from  a  sudden  commotion  of  the  elements,  is  chargeable  with  all  the  mischief  that  may 
ensue.  Id.  As  in  TurberviUe  v.  Stamp  (Skin.  681),  where  it  was  adjudged  that  the  negligent 
keeping  of  fire  in  a  close  would  subject  the  party  to  all  the  consequences,  though  proximately 
produced  by  a  sudden  storm ;  and  the  same  principle  was  held  in  The  Leigh  Bridge  Company  t. 
The  Leigh  Navigation  (4  Rawle,  9).  But  it  would  be  too  much  to  require  of  the  carrier  to  make 
good  a  loss  from  shipwreck,  for  having  omitted  to  provide  the  ship  with  proper  papers,  which 
are  a  constituent  part  of  seaworthiness,  and  the  omission  of  them  an  undoubted  neghgence"  (per 
Gibson,  C.  J.,  in  Hart  v.  Allen,  svpra);  "the  owner  of  a  ship  being  hable  as  a  common  carrier, 
on  strict  common-law  principles,  for  damage  occasioned  by  any  defect  of  seaworthiness  (3  Kent, 
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204,  206),  just  as  a  carrier  by  land  is,  liable  for  any  darnages.  occasioned  by  any  defect  in  his 
■^Kagon.  The  assertion  that  the  carrier  is  bound  to  prpvide  a  sufficient  vessel,  or  bear  the  con- 
sequences of  a  default,  is  nothing  more  than  an  application  of  the  general  principle  of  his  re- 
sponsibility to  a  specific  case ;  and  not  the  designation  of  a  superadded  liability,  as  might  be 
supposed  from  the  particularity  with  which  it  is  repeated  by  elementary  writers  on  the  subject 
of  freight ;  and  hence,  perhaps,  the  origin  of  the  impression  that  there  is  one  role  for  the  wateri 
and  another  for  the  land," 

The  hoy  of  a  carrier  with  goods  on  board  was  sjink,  coming  through  a  bridge,  by  a  sudden 
gust  of  wind.  The  owner  of  the  goods,  insisting  that  th,e,  carrier  was  chargeable  with  negligence 
in  going  through  at  such  a  time,  offered  evidence  to  show  tliat  if  the  hoy  had  been  in  good  order, 
it  would  not  have  sunk  with  the  strokes,  it  received,  and  tlaenoe  inferred,  the,  carrier  was  liable 
for  all  accidents  that  might  have  been  prevented  by  putting  the  goods  into  another  hoy.  But 
Chief  Justice  Pratt  held  the  carrier  not  hable,  the  damage  having  been  occasioned,  by  the  act  o' 
God.  Amies  v.  Stevens,  1  Str.  128.  For  though  the  carrier  ought  not  to  have  ventured  to  shoot 
the  bridge  if  the  bent  of  the  weather  had  been  tempestuous ;  yet  this  being  only  a  sudden  gust 
of  wind,  had  entirely  differed  the  case,  And  no  carrier,  he  said,  i?  obliged  to  have  a  n^w  car- 
riage for  every  journey,  it  being  sufficient, if  he  provides  one  whiofi,  without  any  extraordinary 
accident,  such  as  this  was,  will  probably  perform  tlie  journey.  Id.  "  It  seems  (observes.  Chief 
Justice  Gribson,  in  Hart  v.  Allen,  supra),  to  have  been  the  opinion  of  the  chief  justice,  that  to 
render  a  carrier  hable  for  an  act  of  providence,  it  is  necessary  that  his  own  carelessness  should 
have  co-operated  with  it  to  precipitate  the  event.  But  the  case  is  of  greater  value  in  aspertain- 
jng  the  requisite  degree  of  ability  and  skUl  in  the,  captain  and  crew ;  which,  according  to  the 
principle  just  stated,  is  not  to  be  measured  by  the  exigencies  of  a  crisis,  but  by  its  sufficiency  to 
conduct  the  vessel  safely  to  the  place  of  destination  in  the  absence  of  extraordinary  accident,- 
Nor  is  the  carrier  bound  to  provide  a  captain  who  has  already  made  a  voyage  as  snph,  if  he  has 
acquired  a  oompetent  share  of  skill  in  any  other  station.  The  first  question,  therefore,  wOl  bei. 
whether  the  captain  and  crew  of  the  boat  had  the  degree  .of  ability  and  skiU  thus  indicated ;  and 
if  it  be  found  that  they  had  not,  then  the  second  question  will  be,  whether  the  want  of  it  con- 
tributed in  any  degree  to  the  actual  disaster ;  but  if  either  of  these  be  found  for  the  carrier,  it 
will  be  a  decision  of  the  cause.''    See^osi,  note  GOT. 

In  an  action  on  the  case  against  the  defendants,  as  common  carriers,  the  plaintiffs  claimed, 
and  attempted  to  prove  at  the  trial,  that  the  master  unnecessarily  deviated  from  the  ordinary 
eouJse.;  that  he  was  ignorant  of  the  navigation  of  the  river;  and,  that  it  was  usual  in  that  navi- 
gation to  have  a  pilot  (whom  he  confessedly  had  not) ;  held,  that  as  this,  misconduct,  deficiency, 
and  neglect,  contributed  to  occasion  the  loss,  by  bringing  the  property  on  board  vrithin  the  reach 
of  the  perU ;  the  existence  of  the  facts,  on  which  the  claim  was  founded,,  should  have  been  left 
to  the  jury,  and  the  legal  effect  of  them,  upon  the  supposition  of  their  existence,  explained ;  as 
this  was  not  done,  the  court  granted  a  new  trial.  Wilhams  v.  Grant,  1  Conn.  R.  4S7.  Such  a 
deviation  is  misconduct ;  the  alleged  ignorance  (there  being  no  pUot  on  board)  is  a  species  of 
deficiency,  in  the  nature  of  a  want  of  seaworthiness ;  and  the  want  of  a  pUot,  where  one,  is  by 
common  usage  employed,  and  the  master  ignprant  of  the  navigation,  is  manifestly  a  culpable 
neglect,    Per  Gould,  J.,  in  Id. 

*  *  It  seems  where  horses  aje  left  at  an  mn  to  be  kept,  it  is  not  necessary  to  the  creation  of 
the  innkeeper's  Ken  that  the  person  leaving  them  should  be  a  guest.  Peet  v.  McGraw,  25  Wend. 
653.  But  see  Grinnell  v.  Cook,  3  Hill,  485,  contra,  where  Peet  v.  McGraw,  supra.,  is  com- 
mented on  and  explained.  An  innkeeper  is  not  hable  in  that  character,  if  sheep  be  put  to 
pasture  under  the.  direction  of  the  guest,  and  they  are  mjured  by  eating  poisonous  plants,;  but  if 
the  injuries  are  attributable  to  his  want  of  due  care,  he  is  responsible  in  damages.  Hawley  v. 
Smith,  25  Wend.  642.  *  * 

(In  an  action  against  the  master  or  owners  of  a  vessel,  or  against  a  railroad  corporation  as  a 
common  carrier,  the  plaintiff  must  show  that  the  defendants  were  common  carriers,  that  the 
goods  were  delivered  to  them  for  transportation,  and  that  they  were  not  delivered  at  the  place  of 
destination ;  this  is  sufficient  to  throw  the  burden  of  accounting  for  the  loss  or  non-delivery  upon 
the  defendants.  Fuller  v.  Bradley,  25  Pena  State  R.  120;  A.lden  v.  Pearson,  3  Gray,  342; 
Biinggold  V.  Haven,  1  Cal.  108,,  213 ;  Trowbridge  v.  Chapin,  23.  Conn.  595.     Slight  evidence  of 
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jury  expressly  negative  any  negligence  on  his  part  ;(1)  but  a^  carrie:|:  o^^ 
passengers  is  only  liable  for  negligep(?^.(2) 

Parties  to  the  action. 

Where  the  vendor  of  goods  delivers  them  to  a  carrier  to  be  conveyed 
to  the  vendee,  at  whose  risk  they  are  sent,  the  vendor  will  be  nonsuited, 
if  the  action  is  brought  in  his  name,  for  he  is,  in  that  case,  the  mere  agent 
of  the  vendee.(3)  But,  where  the  vendor  agrees  with  the  carrier,  and  is 
answerable  for  the  price  of  the  carriage,  he  may  bring  the  action  in  his 


non-delivery  is  sufBcient,    'Woodbury  v,  Mnk,  14  111.  2t5.    EaUroads  deliver  at  their  depot,  by 
giving  notice  of  arrival,    M.  C.  R.  Co.  v.  "Ward,  2  Mich.  538.)  ' 

(1)  Forward  v.  Pittard,  1  T.  R.  33.  And  see  Hyde  v.  Trent  Navigation  Co.,  5  T.  II.,  389 ;  3 
Eap.  131,  It  is  no  excuse  that  the  property  continued  under  the  plaintiff's  inspection.  Eobin; 
spn  V.  Dunmore,  2  Boa.  &  Pull,.  419 ;  Middleton  v,  Powler,  2  Salt.  282. 

(2)  Crofts  V.  Waterhouae,  3,  Bing.  321 ;  Asfen  v.  Heaven,  2  Esp.  533 ;  Christie  v.  Griggs^  2 
Campb.  '79. 

(3)  Dawes  v.  Peck,  8  T.  R.  330,  in  which  case,  the  vendor  paid  for  the  booking  of  the  goods; 
Button  V.  Solomonson,  3  Bos.  &  Pul.  582.     Vide  infra,  "BiU.  of  Lading,"  p.  319. 

Note  894. — Sanderson  v.  Lambertson,  6  Bum.  R.  129.  The  bailee,  of  goods  sending  them  by 
a,  carrier  to  the  bailor,  may  sue  the  carrier  for  negUgence.  Freeman  v.  Birch,  1  KTev.  &  Man. 
421.  When  goods  are  forwarded  for  sale  on  approval,  the  consignor  is  the  party  to  sue  the  car- 
rier.    Swain  V.  Shepperd,  1  Mood.  &  Rob.  223,  Parke,  J. 

In  questions  between  vendor  and  vendee,  the  bfll  of  lading,  the  symbol  of  property,  may  be 
material,  but  as  against  a  wharfinger  it  is  immaterial  whether  the  admission  of  title  be  written 
or  oral,  If  a  wharfinger,  therefore,  acknowledge  the  title  of  the  person  for  whom  he  holds,  he 
cannot  afterwards  dispute  it ;  thus,  defendant  acknowledged  certain  timber  on  his  wharf  to  be 
the  property  of  the  plaintiff;  held,  that  he  could  not  dispute  the  plaintiflf's  title  in  an  action  of 
trover,  brought  against  him  by  the  plaintiff.  Gosling  v.  Bieme,  1  Bing.  33^.  A  bailee  can 
never  be  in  a  better  situation  than  the  baUor ;  for  the  bailor  can  give  no  better  title  than  he 
has ;  the  right  to  property  has  been  repeatedly  tried  in  actions  against  warehousemen ;  and  it 
may  be  tried  iu  an  action  against  the  bailee.  Wilson  v.  Anderton,  1  Bam.  &  Adol.  450,  Tenter- 
den,  J.  The  captain  of  a  ship  who  had  taken  goods  on  freight,  and  claimed  to  have  a  lien  upon 
them,  deUvered  them  to  the  bailee,.  The  real  owner  demanded  them  of  the  latter,  and  he  refused 
to  deliver  them  without  the  directions  of  the  bailor;  held,  that  the  baUor  not  having  any  lien 
npon  the  goods,  the  refusal  by  the  bailee  was  sufficient  evidence  of  a  conversion.  Id.  "  The 
situation  of  a  bailee  is  not  one  without  remedy.  He  is  not  bound  to  ascertain  who  has  the 
right.  He  may  file  a  Ml  of  interpleader  in  a  court  of  equity.  But  a  .bailee  who  forbears  to 
adopt  that  method  of  proceeding,  must  stand  or  fall  by  his,  title,  if  he  make  himself  a  party  by 
retaining  the  goods."    Tenterden,  Ch.  J.,  in  Id..    See  BisseU  v.  Price,  16  111.  408. 

In  Dawes  v.  Peck,  cited  in  the  text,  it  was,  held,,  that  the  contract  respecting  the  carriage  of 
the  goods,  must  be  governed  by  the  consideration,  in  whom  th^  legal  property  is  vested ;  he 
being  the  person  who  has  sustained  the  loss,  and  who,  therefore,  is  the  proper  party  to  call,  for 
compensation ;  but  a  learned  writer  observes  in  the  ease  alluded  to,  the  goods  were  directed  to 
be  sent  by  a  certain  carrier,  and  they  were  deUvered  to  that  carrier  accordingly.  It  was  admit- 
ted that  the  action  might  be  brougjht  hj  the  consignor,  where  he  is  to  be  answerable  for  the 
price  of  the  carriage,  by  special  agreement  between  him  and  the  carrier.  But  the  mere  booking 
of  the  goods  by  the  consignor,  was  considered  to  have  been  done  by  him  as  the  agent  of  the 
consignee ;  and  it  was  observed  that,  generally  speaking,  the  carrier  knows  nothing  of  the 
consignor,  but  only  of  the  person  for  whom  the  goods  are  directed,,  and  to  whom  he  looks  for 
th^  price  of  the.  carriage  on  delivery.  However,  this  decision,  says  a  learned  writer,  seems  to 
proceed  in  a  great  measure,  upon  the  assumption  that  the  delivery  to  a  carrier,  specially  named 
by  the  consignee,  is  a  delivery  uii,4sr  his  speqiai  order.    Laws  on  Ass.  p.  112. 
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own  name.(l)  Tlie  action  cannot  be  brought  against  a  mere  servant  of 
the  carrier,  as  a  driver  or  a  porter,  unless  he  has  undertaken  to  carry  for 
hire  on  his  own  account.(2)  The  proprietors  of  a  coach  may  be  sued 
jointly,  though  they  appoint  the  drivers  and  horses  for  distinct  stages.(3) 


(1)  By  Lord  Kenyon,  8  T.  E.  333 ;  Davis  v.  James,  5  Burr.  2680 ;  Moore  v.  "Wason,  1  T.  R. 
659.  See  Jacobs  v.  Nelson,  3  Taunt.  423 ;  Duff  v.  Budd,  3  Bro.  &  Bing.  184.  Although  the 
carriage  is  paid  by  the  vendor,  the  goods  are  at  the  risk  of  the  vendee.  King  v.  Meredith,  2 
Campb.  639. 

Note  895. — "  In  the  case  of  the  vendor  and  vendee,  if  the  goods,  whUst  the  carrier  has  the 
care  of  them,  are  to  be  at  the  risk  of  the  vendor,  he  must  bring  the  action  against  the  carrier. 
In  ordinary  oases  the  vendor  employs  the  carrier  as  the  agent  of  the  vendee.  See  Davis  v. 
James,  5  Burr.  2680 ;  Moore  v.  "Wilson,  1  T.  R.  659."  Per  Parke,  J.,  in  Freeman  v.  Birch,  1 
Nev.  &  Man.  421.  The  question  who  is  the  proper  party  to  bring  the  action  against  the  carrier, 
does  not  always  depend  upon  the  vesting  of  the  property,  which  may  vary  in  different  cases, 
for  where  the  agreement  is  between  the  plaintiff  and  the  carrier,  who  ia  to  be  paid  by  the  plain- 
tiff, the  action  is  properly  brought.  Davis  v.  James,  5  Burr.  2680 ;  Fleming  v.  Simpson,  1 
Campb.  40,  41. 

Where  the  consignor  of  goods  shipped  for  transportation,  sued  the  carrier,  held,  that  he  was 
entitled  to  maintain  the  action,  although  the  bill  of  lading  stipulated  for  the  delivery  to  Mr.  Hol- 
lingsworth,  or  at  the  head  of  Elk.  Moore  v.  Sberidine,  2  Har.  &  M'Hen.  453,  A  person  who 
ships  goods  in  an  English  port,  as  the  agent  of  the  owner  of  the  goods  resident  abroad,  and  pays 
the  freight  for  them,  taking  a  bill  of  lading  stating  the  goods  were  shipped  by  the  plaintiffs,  to 
be  delivered  to  L.  D.  or  his  assigns  in  Surinam,  may  maintain  the  action  in  his  own  name  for 
not  deUvering  the  goods;  the  plaintiffs  in  such  case,  will  hold  the  sum  recovered  as  trustees  for 
the  real  owner.  Joseph  v.  Knox,  3  Campb.  520.  However,  the  owner  may  maintain  the  action 
though  consigned  to  a  third  person,  "  he  paying  freight."  Turney  v.  Wilson,  7  Terger,  340. 
(See  Edwards  on  Baflm.  561-565 ;  Green  v.  Clark,  13  Barb.  57;  Hiusdell  v.  Weed,  5  Denio,  172; 
Price  V.  PoweU,  3  Comst.  322  ;  Elkins  v.  Boston  &  Maine  R.,  19  N.  H.  337 ;  Bingham  v.  Lamp- 
ing, 26  Penn.  State  R.  340.) 

(2)  Williams  v.  Cranston,  2  Stark.  N.  P.  0.  82  ;  Cavenagh  v.  Such,  1  Price,  328. 

Note  896. — If  a  parcel  be  given  to  a  wagoner  for  hire,  to  carry  for  his  own  gain,  and  not  for 
the  profit  of  his  master,  the  master  is  not  hable  in  case  the  parcel  be  lost.  Butler  v.  Basing, 
2  Car.  &  Payne,  613. 

Although  the  owner  make  a  particular  contract  with  a  carrier  of  his  own  choosing,  he  may 
relinquish  that  contract  by  bringing  his  action  against  another.  Thus,  L.  having  a  barrel  of 
castor  hats,  which  he  wished  to  be  conveyed  to  C,  the  place  of  his  residence,  agreed  with  S.,  a 
common  carrier,  for  the  carriage  of  them.  S.  contracted  with  0.  to  carry  them.  C.  having  re- 
ceived the  barrel  from'  the  house  where  it  was  deposited,  delivered  it  to  R.  S.,  who  was  also  a 
common  carrier,  and  engaged  that  plaintiff  (L.)  should  pay  R.  S.  two  dollars  on  its  safe  deUvery 
at  C. ;  held,  that  L.,  the  owner,  may  bring  his  action  directly  against  R.  S.  Tilghman,  Chief 
Justice,  saying :  "  Supposing  that  the  plaintiff  might  have  looked  to  S.  in  the  firet  instance,  yet 
he  cannot  do  so  now,  because  he  has  elected  to  adopt  the  contract  made  with  R.  S."  Sanderson 
V.  Lamberton,  6  Binn.  R.  129. 

(3)  Waland  v.  Elkins,  1  Stark.  N.  P.  C.  272;  Barton  v.  Hansom,  2  Taunt.  49;  Fromont  v. 
Coupland,  2  Bing.  170.    And  see  Helsby  v.  Mears,  5  B.  &  C.  504. 

Note  897. — The  inscription  on  a  stage  coach  of  the  name  of  the  party  Uoensed  to  use  it,  is  evi- 
dence against  him  of  ownership,  as  weU  in  an  action  as  on  summary  proceedings.  Barford  v. 
Nelson,  1  Barn.  &  Adol.  571. 

A  common  carrier  of  passengers  for  hire,  such  as  a  steamboat,  is  bound  to  take  a  traveler  as 
a  passenger,  if  he  has  suitable  accommodations,  and  there  be  no  sufficient  objection  to  the  char, 
acter  or  conduct  of  the  person.  But  he  is  not  bound  to  admit  an  agent  of  a  line  of  coaches  which 
is  in  opposition  to  another  line,  which  had  entered  into  o,  contract  with  the  steamboat  for  the 
conveyance  of  passengers.    Jenoks  v.  Coleman,  3  Sum.  R.  221. 
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An  omission,  in  the  declaration,  of  stipulations  contained  in  a  carrier's 
notice,  limiting  his  responsibility,  -will  not  be  material  as  a  variance.  (1) 


Different  rules  have  been  applied  to  the  transportation  of  persons,  and  the  transportation  of 
goods.  Christie  v.  Griggs,  2  Camp.  80.  So  far  as  personal  injury  is  concerned  in  respect  to  the 
former,  the  question  is  one  of  negligence.  Sharp  v.  Gray,  9  Bing.  451.  But  in  respect  to  the 
laggage  of  passengers  it  is  different ;  they  are  responsible  as  common  carriers.  Thus,  in  The 
Camden  R.  R.  and  T.  Co.  v.  Burke  (13  Wend.  611),  it  was  held,  that  a  company,  usmg  steam- 
boats and  railroads  for  the  transportation  of  their  baggage,  were  liable  as  common  carriers  for 
injury  to  such  baggage  from  a  defect  in  the  vehicle  or  machinery  used.  And  for  such  losses  the 
usual  notice  does  not  excuse. 

*  *  On  the  subject  of  passenger  carriers,  see  Angell  on  Law  of  Carriers,  485 — 641,  where  the 
cases  are  fuHy  collected,  and  the  most  important  of  them  stated.  See  particularly,  Ingalls  v. 
Bills,  1  Mete.  1 ;  Commonwealth  v.  Power,  1  Id.  596 ;  Bennet  v.  Button,  10  N.  Hamp.  R.  481 ; 
Camden  &  Amboy  R.  R.  Co.  v.  Burke,  13  "Wend.  626;  Hawkins  v.  HoflFman,  6  Hill,  586; 
M'Kinney  v.  Neil,  1  M'Lean  C.  C.  R.  540;  Peck  v.  Neil,  3  Id.  22;  Hollister  v.  Nowlan,  19 
Wend.  234;  Cole  v.  Goodwin,  Id.  251';  Bremner  v.  Williams,  1  C.  &  Payne,  114;  Ware  v.  Gay, 
11  Pick.  106 ;  HaU  v.  Connecticut  R.  S.  B.  Co.,  13  Conn.  319 ;  Stokes  v.  Saltonstall,  13  Peters, 
181 ;  Rathbun  v.  Payne,  19  Wend.  399  ;  Barnes  v.  Cole,  21  Id.  188 ;  Hartfleld  v.  Roper,  Id. 
615 ;  BrowneU  v.  Plagler,  5  Hill,  282 ;  Monroe  v.  Leach,  1  Mete.  274 ;  Winterbottom  v.  Wright, 
10  Mees.  &  Welsh.  109.  *  * 

(1)  Clarke  v.  Gray,  6  East,  564 ;  Smith  v.  Home,  2  B.  Moore,  22,  where  it  was  held,  that 
the  common  form  of  declaration  admitted  proof  being  given  of  gross  negligence. 

Note  898. — Where  injury  is  occasioned  by  the  carelessness  and  negligence  of  defendant,  the 
plaintiff  is  at  liberty  to  bring  an  action  on  the  ease,  notwithstanding  the  act  be  immediate,  so 
long  as  it  is  not  a  wUlful  act.  Williams  v.  Holland,  10  Bing.  112.  The  master  who  is  present,  is 
not  made  liable  to  a  different  form  of  action  than  he  otherwise  would  have  been  if  the  servant  of 
the  other  proprietors  had  not  been  there.  Thus,  in  Moreton  v.  Hardern  (4  Bam.  &  Cress.  223), 
case  against  three  defendants,  proprietors  of  a  stage  coach.  The  declaration  stated  that  the  de- 
fendants so  carelessly  managed  their  coach  and  horses,  and  the  coach  ran  against  the  plaintiff 
and  broke  his  leg.  It  appeared  in  evidence  that  one  of  the  defendants  was  driving  at  the  time 
when  the  accident  happened,  and  the  jury  found  that  it  happened  through  his  neghgent  driving ; 
held,  that  the  plaintiff  might  maintain  case  against  all  the  proprietors,  although  he  might  perhaps 
have  been  entitled  to  bring  trespass  against  the  one  who  drove  the  coach. 

Two  persons  contracted  to  assist  defendant  with  their  respective  horses,  but  to  give  in  their 
accounts  separately;  held,  to  be  separate  contracts.  Smith  v.  Taylor,  2  Chitty,  142.  A.  B.,  &c., 
were  common  carriers  from  L.  to  P.,  a  separate  portion  of  the  road  being  allotted  to  each,  and  it 
having  been  stipulated  that  no  partnership  could  exist  between  them.  A.,  for  himself  and  the 
other  parties,  agrees  with  the  mint  to  carry  coin  from  L.  to  P.,  and  afterwards  makes  another 
agreement  with  the  mint  to  carry  other  coin  to  places  on  the  road;  held  that  the  parties  were 
entitled  to  share  in  the  profits  of  the  agreement.  RuaseR  v.  Austwick,  1  Sim.  54.  Plaintiff 
agreed  with  defendant  to  convey  by  horse  and  cart,  the  mail  between  N.  and  B.,  at  £9  a  mile 
per  annum,  and  to  pay  his  proportion  of  the  expenses  of  the  cart,  &c. ;  money  received  for  the 
carriage  of  parcels  to  be  divided  between  the  parties,  and  the  damage  occasioned  by  the  loss  of 
,  parcels,  &o.,  to  be  home  in  equal  portions ;  held,  that  this  agreement  constituted  a  partnership 
and  not  a  mere  measure  of  wages,  and  consequently  that  plaintiff  could  not  sue  defendant  for  the 
£9  per  mile.     Green  v.  Beesley,  2  Bing.  N.  C.  108. 

Serrible,  that  in  an  action  against  stage  coach  proprietors  for  an  injury  done  by  mismanagement 
of  the  coach,  whereby  a  person  was  strack  by  the  luggage  on  the  coach,  the  proprietors  and  the 
coachman  may  be  sued  jointly.    Whitamore  v.  Waterhouse,  4  Car..  &  Payne,  383. 

Although  it  is  the  principal  busmess  of  stage  coach  owners  to  carry  the  mail  and  passengers, 
yet  they  may  be  common  carriers  of  merchandise  also ;  and  the  practice  of  taking  such  packages 
for  hire,  will  make  them  common  carriers.  And  in  such  case  defendants  may  be  jointly  charged 
as  partners.    Bwight  v.  Brewster,  1  Pick.  50. 
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But  if  a  stipulation  be  made,  that,  under  certain  circunlstances,  as  in  case 
6f  flre  and  robbery,  the  carrier  sball  not  be  liable  at  all,  tbat  must  be 
stated.(l)  The  plaintiff  will  be  nonsuited,  if  the  termini  of  the  journey 
are  not  correctly  set  forth.(2)  But  a  trifling  variance  in  the  name  of  one 
of  the  places  will  not  be  niaterial,  if  it  is  not  calculated  to  mislead.(3)  It 
will  be  sufiicient  if  the  property  is  described  with  the  same  certainty  as  in 
trover.(4)  The  plaintiff  will  have  to  prove  the  liability  of  all  the  defend- 
ants ;  if  the  verdict  passes  against 'some  of  them  only,  the  judgment  will 
be  erroneous.(5) 


toe  strict  rule  applicable  to  common  carriers  does  nbt  apply  to  the  conveyance  of  slaves;  the 
barrier  of  slaves  is  answerable  only  for  ordinary  neglect.    Boyce  v.  Andrews,  2  Peters'  R.  150. 

(1)  Latham  v.  Eutley,  2  B.  &  0.  20. 

TS'OTS  899. — If  a  biU  of  lading  contains  an  exception  "  of  the  damages  of  the  Seas,"  sufch  ex- 
ception must  be  stated  in  the  declaration ;  otherwise  the  contract  proved  would  vary  from  that 
declared  upon,  and  the  variance  be  fatal.    Ferguson  v.  Oappeau,  6  Harr.  &  John.  394.    (The 
question  of  variance  is  not  now  so  important.) 
Where  a  declaration  stated  an  undertaking  to  carry  safely,  certain  goods  by  water,  with  an 
oeption  of  all  accidents  from  the  act  of  God,  the  king's  enemies,  flre,  pirates,  and  all  other 
slhgets  and  accidents  of  seas,  rivers,  and  navigation,  of  what  nature  and  kind  soever ;  held,  that 
this  exception  being  beyond  the  common  law,  exception  must  be  specially  proved.     Richardson 
V.  Sewell,  2  Smith,  205. 

(2)  Tucker  v.  Cracklin,  2  Stark.  K  P.  0.  385 ;  Max  v.  Roberts,  12  East,  89.  (If  the  earner 
agree  to  carry  and  deliver  to  a  given  place,  or  within  a  given  time,  he  must  do  so  though  his 
conveyance  do  not  go  there,  or  his  journey  be  interrupted  by  inevitable  accident.  Noyes  v.  R. 
and  B.  R.  Co.,  1  Wms.  Tt.  110 ;  Harmony  v.  Bingham,  2  Kern.  99.) 

N6te  900. — In  an  action  against  a  carrier,  for  the  loss  of  a  ti'uhk,  held,  that  the  iermiana  a  quo 
vHi&  imniaterial,  as  the  gist  of  the  action  was  the  non-delivery  at  the  place  it  ought  to  have  gone 
to.  Woodward  v.  Booth,  1  Barn.  &  Cress.  303.  In  this  case,  the  declaration  stated  that  plain- 
tiff delivered  a  trunk  to  defendant,  to  be  put  in  a  coach  at  C,  in  the  county  of  C,  to  wit,  at,  &c. 
!Pi'oof  that  it  was  delivered  at  the  city  of  C,  held,  no  variance,  there  being  no  other  place  of  the 
same  name.  Id.  The  declaration  alleged  that  defendant  Was  the  owner  of  a  coach  from  London 
to  Blaokheath;  and  the  evidence  was  that  the  words  "London  and  Blackheath"  were  painted 
on  the  coach  door ;  that  the  coach  wsis  licensed  to  run  from  Charing  Cross  only,  and  that  the 
'  plaintiff  was  taken  up  at  the  Elephant  and  Castle,  in  St.  George's  Melds ;  held,  that  aa  Charing 
Cross  and  St.  George's  Fields  are  both,  in  common  parlance,  styled  "London,"  the  variance  was 
immaterial,  and  the  allegatidn  sufficiently  proved.  Dutdham  v.  Chivis,  1  M.  &  P.  735  ;  4  Bing. 
706.  So,  an  averment  of  a  contract  to  carry  goods  from  London  to  Bath,  is  supported  by  evi- 
dence of  a  contract  to  carry  from  Westminster  to  Bath ;  London  must  be  taken  in  the  enlarged 
and  popular  sense  of  a  collective  name,  and  not  in  a  limited  sense,  applicable  to  the  city  only. 
Seckfoi'd  V.  Crutwell,  1  M.  &  Rob.  l87  ;  5  Oarr.  &  Payne,  242.  See  Davis  v.  Garrett,  4  M.  & 
t".  540. 

(Where  the  carrier,  the  owner  of  a  vessel,  ehgaging  to  carry  a  passenger,  gives  him  no  op- 
portunity to  get  aboard  and'  carries  off  his  baggage,  the  latter  may  maintain  against  him  an 
action  of  tort  (Holmes  v.  Doane,  3  Gray,  328);  but  the  carrier  cannot  ordinarily  be  rendered 
liable  in  an  action  of  trover,  unless  the  gbods  be  demanded  before  suit.  Rome  RaUrOad  Co.  7. 
Sullivan,  14  Geo.  277;  Soovill  v.  Griffith,  2  'Eeman  (N.  T.),  509;  Robinson  v.  Austin,  2 
Gray,  564.) 

(3)  Woodward  v.  Booth,  7  B,  &  C.  304. 

(4)  Chamberlain  v.  Cooke,  2  Vent.  78. 

(5)  This  is  otherwise  where  the  action  is  in  tort.    Bretherton  V.  Wood,  3  Bro.  &  Biug.  62. 
Note  901. — Orange  Bank  v.  Brown,  3  Wend.  158.     But  where  the  action  is  founded  on  « 
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"Where  the  price  of  the  Carriage  does  not  eicfeed  £20,  an  a^reenlent 
stamp  is  not  necessary  by  the  Stalnp  Act,  55  Geo.  Ill,  c.  184,  which  're- 
quires a  stamp  only  "where  the  matter  of  the  agreement  is  of 'the  Value 
of  £20  or  upwards ;"  the  value  of  the  goods  agreed  to  be  carried  is  imma- 
terial.(l) 

Bill  of  ladiBg. 

The  action  upon  a  bill  of  lading  for  the  loss  of  goods  carried  by  sea, 
may  be  brought  either  against  the  owner  or  the  master  of  the  ressel,  but 
not  against  them  jointly.(2)  As  to  the  proper  person  in  whose  name  the 
action  is  to  be  brought,  it  may  be  brought  either  in  the  name  of  the  party 
by  whom  the  contract  was  made,  or  of  the  party  for  whom  the  contract 
was  made.(3)  The  situation  of  the  parties  will,  in  general,  appear  from 
the  terms  of  the  bill  of  lading,  as  showing  on  whose  account  the  shipment 
is  made,  and  who  is  answerable  for  the  freight.(4)  If  the  person  to  whom 
the  delivery  is  ordered,  is  only  an  agent  for  the  shipper  on  whoSe'aCcount 
and  risk  the  goods  are  consigned,  the  action  cannot  be  brought  in  his 
name. (5)  It  seems  that  the  analogy  which  exists  between  bills  of  lading 
arid  bills  of  exchange,  in  respect  of  the  effect  of  an  indorsement  does  not 
hold  for  every  purpose  ;  and  that  a  mere  indorsement  of  a  bill  of  lading 
to  an  agent,  in  order  that  he  may  receive  the  goods  on  account  of  his  prin- 
cipal, without  any  consideration,  will  not  enable  such  agent  to  maintain 
an  action  against  the  captain  or  owner  upon  the  bill  of  lading.(6) 

Delivery  of  goods. 

It  is  sufficient  evidence  to  charge  the  defendant  with  delivery  of  goods, 
to  jjrove  that  they  were  delivered  to  his  agent,  as  to  the  driver  of  a  stage 


breach  of  duty  dependiag  on  the  common  law,  on  a  tort  or  misfeasance,  the  action  is  sevoral  as 
well  as  joint.  "  The  action  against  a  oarribr  solely  upon  the  custom,  is  an  action  of  tort."  Per 
Savage,  0.  J.,  in  Id.  Any,  or  all  of  the  owners  of  a  vessel  or  Coach  may  be  sued  in  an  action 
upon  the  custom ;  in  such  case,  also,  the  judgment  may  be  against  all,  or  a  part  only,  of  the  de- 
fendants joined  in  the  action.  Id.  The  plaintiff  has  an  election  of  reaiedies ;  either  asSljTjtpiti  or 
case.  Id.  But  if  the  plaintiff  states  the  custom,  and  also  relies  bn  an  undertaking,  general  or 
special,  then  the  action  may  be  said  to  be  ex  delicto  quasi  ex  contractu,  but,  in  reality,  is  fdhiided 
on  the  contract.  Id.  'Bor  form  of  declaration  in  the  latter  case,  see  Boson  v.  Sandford,  2  Show. 
478,  which  was  recognized  in  the  case  from  Wendell. 

(1)  Latham  v.  Eutley,  1  Ry.  &  Mo.  13  ;  Chadwick  v.  Sills,  1  Ey.  ft  Mo.  15. 

(2)  Boson  V.  Sandford,  Carth.  58 ;  DeweU  v.  Moxon,  1  Taunt.  391.  The  charterer  ahd  not 'the 
registered  owner  is  liable.  Mackenzie  v.  Rowe,  2  Campb.  483 ;  James  v.  Jones,  3  Esp.  C.  27. 
Vide  sii(pra,  p.  315. 

(.S)  By  Bailey,  J.,  in  Sargent  v.  Morris,  3  Barn.  &  Aid;  281. 

(4)  Brown  v.  Hodgson,  2  Campb.  36;  Joseph  v.  Knox,  3  Gatnpb.320. 

(5)  Waring  v.  Cox,  lord  Tenterden  on  Shipping  (5th  ed.)  216;  Sargent  v.  MdMs,  3' Bam.  & 
Aid.  ill.    And  see  Evans  v.  Martlett,  1  Lord  Bay.  211 ;  3  SaJk.  290 ;  12  Mod.  156. 

(6)  Waring  v.  Cox,  1  Campb.  310  ;  COx  v.  Harden, '4  Bast,  212. 

Note  902. — In  assumpsit  by  the  shipper  ftgainBt  the  ship  owners  for  hot  delivering  pursuaSit 
to  the  plaintiffs'  orders,  it  was  contended  that  the  plaintiffs  were  entitled  to  recover  nominal  dam- 
ages only,  because  the  property  in  the  wheat  had  actually  vested  in  B.,  who  was  informed  by 
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coacli  ;(1)  but  it  is  not  enougti  merely  to  leave  tliem  at  an  inn  yard  or 
wharf,  without  a  communication  with  some  person  authorized  to  receive 
them  on  the  part  of  the  defendant.(2) 

Loss  of  goods. 

Slight  evidence  of  the  loss  of  goods  will  be  sufficient  on  the  part  of  the 
plaintiff;  as  by  calling  the  plaintiff's  shopman,  who  can  state  that  he  did 
not  know  of  the  arrival  of  the  parcel,  and  that  he  would  have  known,  if  it 
had  arrived. (3)  AVhere  goods  are  brought  from  abroad,  a  delivery  at  the 
usual  wharf  is  sufficient.(4)     But  inland  carriers  are,  in  genera!, .bound  to 


letter  from  plaintiffs,  that  they  shipped  the  wheat  on  his  account,  and  had  forwarded  a  bill  of 
lading  to  H.  k,  Co.,  drawing  upon  them  for  part  of  the  price  and  upon  B.  for  the  residue,  inclos- 
ihg  at  the  same  time  an  unindorsed  bill  of  lading,  together  with  an  invoice  of  the  wheat  to  B.,  in 
which  it  was  stated  that  it  was  bought  for  his  order  and  on  his  account ;  held,  however,  that  the 
property  did  not  vest  absolutely  in  B.  by  the  shipment,  but  only  subject  to  a  condition  that  the 
biUs  were  accepted,  and  that,  in  default  of  acceptance,  it  never  did  vest  in  him  ;  and  conse- 
quently, that  the  plaintiffs  were  entitled  to  recover  the  value  of  the  wheat  at  the  time  when  it 
was  delivered  to  B.'s  order.    Brandt  v.  Bowlby,  2  Barn.  &  Adol.  932. 

As  to  the  bill  of  lading  being  evidence  of  the  condition  of  goods  on  delivery ;  and  when  or  not 
it  shall  conclude  the  master,  see  ante,  under  the  title  Admiissums.  *  *  It  is  in  the  nature  of  a 
receipt,  and  may  be  explained.  But  the  onus  rests  upon  the  carrier.  See  Chitty  on  Contracts, 
p.  6,  n.  X  (7th  Am.  ed.) ;  Abbot  on  Shipping,  tit.  Bill  of  Ladmg.  *  * 

(1)  Williams  v.  Cranston,  2  Stark.  N.  P.  0.  82  ;  Souger  v.  JoUy,  Holt's  0.  31"?. 

(2)  Selway  v.  HoUoway,  1  Ld.  Eay.  46 ;  Buckman  v.  Levy,  3  Campb.  N.  P.  C.  414.  See  Cob- 
ban T.  Downe,  5  Esp.  N.  P.  C.  41. 

(3)  Tucker  v.  Oracklin,  2  Stark.  N.  P.  485  ;  Griffith  v.  Lee,  1  C.  &  P.  110. 

Note  903. — If  it  be  a  sufficient  delivery,  according  to  the  usages  of  business,  to  leave  goods 
on  the  dock  by  or  near  a  canal  boat,  yet  this  must  be  accompanied  with  express  notice  to  the 
master  of  the  boat.  Packard  v.  Getman,  6  Co  wen,  157.  A  forwarding  merchant,  wlio  receives 
goods  into  his  store,  though  upon  a  wharf,  for  the  purpose  of  being  forwarded,  subject  to  the 
bailor's  order,  is  liable  only  as  a  warehouseman,  and  not  as  a  common  carrier  or  wharfinger ;  he 
is  bound  only  to  ordinary  care.    Piatt  v.  Hibbard,  1  Id.  497. 

(Placing  goods  on  a  steamboat,  without  giving  them  in  charge  of  a  person  authorized  to  receive 
them,  is  not  a  good  delivery  (Trowbridge  v.  Chapin,  23  Conn.  595) ;  but  a  deposit  of  goods  in 
.  the  carrier's  warehouse  which  is  used  to  facUitate  his  business  of  transportation,  and  his  recep- 
tion of  the  goods,  constitutes  a  delivery  to  him  as  carrier.  Clarke  v.  Needles,  25  Penn.  State  B. 
838.     See  Wright  v.  Caldwell,  3  Mich.  51.) 

*  '*  The  charge  of  the  circuit  judge  in  Piatt  v.  Hibbard  [supra),  that  the  onus  lay  upon  the 
bailee  to  show,  affirmatively,  the  absence  of  fault  or  negligence  on  Ms  part,  was  disproved  in 
Foote  V.  Storrs  (2  Barb.  Supr.  0.  E.  326:,  which  held,  that  theont^s  was  upon  the  plaintiff  to  show 
want  of  care  in  ihe  defendant,  who  was  a  wharfinger.  *  * 

The  invoice  accompanying  the  biU  of  lading  is  not  per  se  evidence  of  the  quantity  and  value 
of  the  goods.  Watson  v.  Yates,  10  Martin  B.  687.  Although  the  plaintiff  fails  in  proving  the 
value  of  the  goods,  he  shall  recover  nominal  damages  if  it  satisfactorily  appears  that  a  box  was 
delivered  and  the  contract  not  performed.    Id. 

*  *  See  the  cases  ciied  in  the  next  note.  *  * 

(4)  By  Buller  .1.,  Hyde  v.  Trent,  and  Mersey  Navigation,  6  T.  R.  389. 

Note  904. — Where  the  consignee  is  a  transient  person,  having  neither  residence  nor  agent  at 
the  place  of  deUvery,  and  sailing  in  a  different  vessel  from  the  one  which  carried  his  goods ;  held, 
that  it  was  sufficient  if  the  carriers  disposed  of  the  goods  according  to  the  usage  of  that  particu- 
lar trade  by  sending  them  to  a  person  there  established,  against  whose  respectability  nothing  is 
alleged,  to  be  delivered  to  the  consignee.     Mayell  v.  Potter,  2  John.  Cas.  371.     Thus,  the  bill  of 
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deliver  goods  sent  by  tliem  at  the  residence  of  the  consignee.(l)  A 
promise  made  by  the  bookkeeper  of  a  carrier,  at  the  office,  to  make  com- 
pensation for  the  loss  of  a  parcel,  is  not  binding  on  the  carrier,  unless  the 
bookkeeper  be  shown  to  be  his  general  agent.(2) 

Injury  to  passengers. 

It  seems  to  be  conclusive  evidence  to  charge  the  proprietor  of  a  coach 
v/ith  an  injury  to  a  passenger,  occasioned  by  its  being  overturned,  to 


lading  was  to  deliver  four  oases  of  goods  to  N".  T.  at  Norfolk ;  and  the  master  made  inquiry  and 
oould  find  no  sueh  person.  He  disposed  of  the  goods  according  to  the  usage  of  that  trade,  by 
sending  the  goods  from  City  Point  to  Norfolk,  to  a  respectable  person  there  established,  for  N. 
T. ;  but  this  person  through  mistake  delivered  them  to  a  different  person ;  held,  neverthelesSj 
that  the  master  "was  not  liable  to  the  consignor.  Id.  Being  obliged  to  deliver  them  to  a  third 
person,  he  was  only  bound  to  see  that  such  person  was  a  responsible  character ;  and,  on  such 
deUvery  the  bailee  or  carrier  must  be  considered  as  the  agent  for  the  plaintiff. 

(Railroads  are  not  bound  to  make  a  personal  delivery ;  notice  of  arrival  takes  the  place  of  an 
actual  delivery.  Michigan  C.  R.  Co.  v.  "Ward,  2  Mich.  538.  See  Chicago  &  R.  I.  Co.  v,  'Warren, 
16  m.  502.) 

Goods  were  shipped  to  be  carried  to  Albany,  and  dehvered  to  M.  and  0.  of  that  place ;  a  cart- 
man  who  "  had  often  carted  for  M.  and  0."  carried  one  load,  and  the  residue  being  left  over 
night  on  the  wharf,  and  one  box  of  tea  was  lost ;  held,  that  the  master  was  liable  in  trover. 
Ostrander  v.  Brown,  15  John.  E.  39.  Piatt,  J.,  in  deUvering  the  opinion  of  the  court,  said  : 
''  Admitting,  then,  that  the  wharf  was  the  place  of  delivery,  a  mere  landing  the  goods  on  the 
wharf  was  no  delivery.  A  delivery,  in  this  case,  implies  mutual  acts  of  the  carrier  and  the  coti- 
signees."  "  Because  a  merchant  usually  selects  a  cartman,  and  employs  him  exclusively  in  car- 
rying goods,  according  to  his  orders,  it  by  no  means  follows  that  sueh  cartman  is  his  general 
agent  for  receiving  goods,  without  orders." 

The  clause  "they  paying  freight,"  &c.,  was  introduced  for  the  benefit  of  the  carrier  of  the 
goods  only,  and  merely  to  give  him  the  option,  if  he  thought  fit,  to  insist  upon  his  receiving 
freight  abroad  before  he  should  make  delivery  of  the  goods :  but  he  has  a  right  to  waive  the 
benefit  of  the  provision  in  his  favor,  and  to  deliver,  without  first  receiving  payment,  and  is  not 
precluded,  by  sueh  delivery,  from  afterwards  maintaining  an  action  against  the  consignor.  Barker 
Y.  Havens,  17  John.  R.  234.  Spencer,  C.  J.,  said:  "That  if  it  appeared  that  the  goods  were 
not  owned  by  the  consignor,  and  were  not  shipped  on  his  account,  and  for  his  benefit,  the  carrier, 
in  his  opinion,  would  not  be  entitled  to  caU  on  the  consignor  for  freight ;  and  in  aU  cases,  the 
captain  should  endeavor  to  get  the  freight  of  the  consignee.'' 

If  the  consignee  of  goods  refuses  to  receive  them,  the  master  is  bound  to  see  them  safely  de- 
posited for  the  owner,  unless  the  consignee  is  under  an  obligation  to  receive  them.  Chickering 
V.  Fowler,  4  Pick.  311.  But  a  vessel  arriving  from  a  foreign  port  may  leave  the  goods  at  some 
usual  place  of  unlading,  although  he  has  promised  to  dehver  them  to  the  consignee ;  the  engage- 
ment is  not  to  dehver  them  personally  to  the  consignee,  or  at  any  particular  wharf:  Id. ;  Cope 
v.  Cordova,  1  Rawle,  203. 

*  *  The  general  rule  is,  that  the  carrier  is  bound  to  m^e  an  actual  delivery  to  the  person  for 
whom  the  goods  were  intended.  Angell  on  Carriers,  §  297,  et  seq.  As  to  the  rule,  and  its 
modifications,  by  mage,  see  Gibson  v.  Culver,  17  "Wend.  305 ;  Blin  v.  Mayo,  10  Tt.  R.  56 ; 
Hemphill  v.  Cheney,  6  Watts  &  Serg.  62  ;  Chickering  v.  Fowler,  4  Pick.  371 ;  Van  Santvord  v 
St.  John,  6  HiU,  158.  *  * 

(1)  By  Dallas,  J.,  Duff  v.  Budd,  3  Bro.  &  Bing.  182;  by  Wood,  B.,  Bodenham  v.  Bennett,  4 
Price,  31 ;  Stoer  v.  Crawtey,  1  M'Cl.  &  Y.  129  ;  Golden  v.  Manning,  2  Bl.  916 ;  by  Ashurst,  J. 
5  T.  R.  396.    Where  the  goods  are  delivered  to  a  wrong  person,  trover  lies  ]  not  where  they  are 
lost  or  stolen.    Stephenson  v.  Hart,  4  Bing.  482. 

(2)  Olive  V.  Eam^s,  2  Stark.  N.  P.  C.  181. 
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prove  that,  at  the  time  of  the  accident,  it  was  carrying  more  passengers' 
than  was  allowed  by  act  of  Parliament.(l)  A  coach  proprietor  will  not  be 
discharged,  on  the  ground  that  the  passengers  might  with  caution  have  pre- 
vented the  accident,  if  the  danger  was  of  a  nature  to  require  that  they 
should  have  warning  ;(2)  and  he  may  be  liable  for  an  accident  in  leaping 
off  a  coach,  though  not  actually  overturned,  if  it  can  be  proved  to  have 
been  prudent  for  the  passenger  to  have  so  done,  in  order  to  extricate  him- 
self from  the  apparent  danger  of  his  situation.(3) 

Defence.    Responsibility  limited. 

The  responsibility  of  ship  owners(4)  is,  in  certain  cases,  limited  by  act 


(1)  Israel  v.  Clark,  4  Esp.  G.  259.  The  overtamiDg  of  a  coach  is  prima  facie  evidence  of  negU- 
genoe.     Christie  v.  Griggs,  2  Campb.  C.  '79. 

(2)  Dudley  v.  Smith,  1  Campb.  K  P.  C.  IST. 

(3)  Jones  v.  Boyce,  1  Stark.  N.  P.  C.  493.  Por  the  general  duties  of  the  proprietor,  soe  by 
Best,  Ch.  J.,  Crofts  v.  "Waterhouse,  3  Bing.  319. 

Note  905.— The  malconstruction  of  the  coach,  or  improper  position  of  the  luggage,  may 
amount  to  negligence  in  the  defendant  or  his  servants.  Curtis  v.  Drinkwater,  2  Bam.  &  Adol. 
169.  So,  if  an  accident  happen  from  a  defect  in  the  original  construction  of  the  stage  coach,  the 
proprietor  is  liable,  although  the  defect  be  out  of  sight,  and  not  discoverable  upon  ordinary 
examination.  Sharp  v.  Grey,  9  Bing.  45'7.  But  if  the  declaration  states  that  the  servants  of  the 
defendant  "  drove,  conducted,  and  managed  the  coach,"  the  plaintiff  cannot  recover,  if  it  appear 
that  the  injury  to  the  passenger  arose  from  the  negligence  in  the  sending  out  an  insufficient 
coach.  Mayor  v.  Humphries,  1  Car.  &  Payne,  251.  To  carry  safely  for  a  certain  hire,  does  not 
mean  to  carry  safely  at  all  events ;  but  the  allegation  is  supportefl  by  proof  of  the  Tvant  of  due 
care.  Harris  v.  Costar,  1  Id.  636.  "Where  an  accident  is  occasioned  by  the  deviation  of  the 
driver,  the  jury  should  be  directed  to  consider  whether  the  deviation  was  the  effect  of  negligence. 
Crofts  V.  "WaterhouBe,  3  Bing.  319;  11  Moore,  133. 

*  *  See.  the  authorities  cited  ante,  note  891.  *  * 

(The  carrier  of  passengers,  a  railroad  corporation,  is  answerable  for  a  latent  defect  in  the  con- 
struction of  an  axle,  for  the  right  position  of  the  rails,  and,  in  general,  for  the  utmost  skill  and 
diligence.  "He  is  bound  to  use  all  precautions,  as  Car  as  human  care  and  foresight  will  go,  for 
the  safety  of  his  passengers.''  Hegeman  v.  The  Western  Railroad  Coi-poration,  3  Kernan  (N.  T.), 
9  ;  Curtis  v.  R.  &  S.  Railroad  Co.,  20  Barb.  283  ;  Galena  &  Chicago  R.  R.  Co.  v.  Pay,  16  111.  658.) 

(4)  K  OTE  906. — The  law  implies  a  duty  on  the  owner  of  a  vessel,  whether  a  general  ship,  or  hired 
for  the  speeial  purpose  of  the  voyage,  to  proceed  without  unnecessary  deviation  in  the  usual 
course.  Davis  v.  Garrett,  6  Bing.  116.  Plaintiff  put  on  board  defendant's  barge  lime,  to  be  con- 
veyed from  Medway  to  London.     The  master  of  the  barge  deviated  unnecessarily  from  the  usual 

■fcourse,  and  during  the  deviation  a  tempest  wetted  the  lime,  and  the  barge  taldng  fire  thereby, 
the  whole  was  lost ;  held,  that  the  defendant  was  liable,  and  the  cause  of  loss  sufficiently  proxi- 
mate, to  entitle  the  plaintiff  to  recover,  under  a  declaration  alleging  the  defendant's  duty  to  carry 
the  lime  without  unnecessary  deviation.    Id. 

(Where  the  contract  is  to  carry  by  a  given  route,  the  carrier  cannot  excuse  a  departure  from 
that  route  by  showing  an  interruption  of  the  navigation  (Hand  v.  Baynes,  4  Wharton  R.  204), 
unless  in  the  event  of  such  inten'uption  there  is  a  general  usage  to  go  by  another  route.  Crosby 
V.  Pitch,  12  Conn.  R.  410.) 

In  an  action  against  a  ship  owner,  for  the  less  of  goods  which  he  had  engaged  to  transport  for 
freight,  it  is  not  necessary  to  aver,  in  the  declaration,  the  payment  of  the  freight,  or  the  tender  of 
it.  Ferguson  v.  Chappeau,  5  Harr.  &  John.  394.  A  contract  made  by  the  master  of  a  general 
ship,  is,  in  law,  the  contract  of  the  owner;  and  a  biU  of  lading  signed  by  the  master,  for  goods 
delivered  on  board  his  vessel  for  transportation,  is  the  contract  of  the  owner  of  the  vessel.    Id. 
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of  Parliament  to  the  value  of  the  ship,  and  the  freight  payable  in  respect 
of  the  voyage,  (1)  which  has  been  held  to  include  money  paid  in  ad- 
vance ;(2)  but  not  to  extend  to  the  amount  of  freight  estimated  a,t  the  com- 
mencement of  the  voyage  which  may  have  been  diminished  by  jettison  or 
other  accidents  before  the  time  of  the  loss.(3)  Certain  perils  are  also  ex- 
cepted by  the  express  terms  of  the  bill  of  lading.  The  old  form  of  this 
instrument  contains  an  exception  of  the  perils  of  the  seas  ;(4)  and,  of  late, 
a  more  extensive  clause  of  exception  has  been  usually  adopted. (5) 


(1)  7  G.  IT,  0.  15 ;  26  G.  Ill,  c.  86.  The  last  act  does  not  extend  to  vessels  used  solely  in  in- 
land navigation ;  and  neither  of  them  extend  to  lighters.  For  a  particular  acJoount  of  these 
statutes,  see  Lord  Tenterden  on  Shipping,  part  3,  ch.  8. 

(2)  "Wilson  V.  Dickson,  2  Barn.  &  Aid.  2. 

(3)  Cannon  v.  Meabum,  1  Bing.  465. 

(4)  On  the  import  of  this  exception,  see  Ld.  Tenterden  on  Ship,  part  3,  chap.  4. 
Note  901.— Vide  ante,  note  893, 

By  "  dangers  of  the  sea,"  are  meant  no  other  than  inevitable  perils,  or  accidents  upon  that 
element ;  and  by  such  perils  or  accidents,  common  carriers  are  prima  facie  excused,  ■whether 
there  is  any  such  express  exception  or  not.  Per  Gould,  J.,  in  Williams  v.  Grant,  1  Conn.  E. 
487.  In  either  case,  however,  it  is  a  condition  precedent  to  their  exoneration,  that  they  should 
have  been  in  no  defcuuit;  or,  in  other  words,  that  the  goods  of  the  bailor  should  not  have  been 
exposed  to  the  peril,  or  accident,  which  occasioned  the  loss,  by  their  own  misconduct,  neglect  or 
ignorance.  Id.  For,  'though  the  immediate  or  proximate  cause  of  a  loss,  in  any  given  instance, 
may  have  been  what  is  termed  thi  act  of  God,  or  inevitable  accident ;  yet,  if  the  carrier  unneces- 
sarily exposed  the  property  to  suuh  accident,  by  any  culpable  act  or  omission  of  his  own,  he  is 
not  excused.  Id.  If  a  common  hoyman  unnecessarily  puts  to  sea,  under  circumstances  which 
render  a  loss  of  the  goods  on  board  probable— as  in  very  tempestuous  weather — he  is  liable,  in 
the  event  of  a  loss,  though  it  were  immediately  occasioned  by  the  element,  over  which  he 
had  no  control.     Id. 

"Dangers  of  the  river  only  excepted,"  were  held  to  embrace  such  dangers  as  that  no  human 
skill  or  foresight  could  have  guarded  against.  Johnson  v.  Friar,  4  Terg.  R.  48  ;  5  Id.  82.  But 
ifis  incumbent  on  the  defendant  to  prove  that  the  loss  did  occur  from  such  cause.  Turuey  v. 
Wilson,  7  Id.  340  ;  Peck's  R.  271,  S.  P. ;  3  Munf.  R.  239.  No  proof  is  relevant,  except  such  as 
conduces  to  show  that  the  loss  was  occasioned  by  the  act  of  God,  or  the  enemies  of  the  country, 
or  the  "  dangers  of  the  river."  Turner  v.  Wilson,  supxa.  Proof  that  the  loss  happened  from 
an  unknown  cause,  will  not  excuse.  Id.  (See  also  Fairchild  v.  Slocum,  19  Wend.  329  •  7  Hill 
R.  292 ;  Plaisted.v.  Boston  and  K.  Steam  Nav.  Co.,  27  Maine,  132 ;  1  Kemau  R.  9.) 

Damages. — The  general  doctrine  is,  that  the  master  must  make  good  the  loss  or  damage  ac- 
cruing to  the  goods  which  he  undertakes  to  carry  safely  for  hire ;  and  it  applies  to  all  eases  in 
which  the  master  is  responsible  for  missing  goods.  Watkinson  v.  Laughtou,  8  John.  R.  213. 
And  the  rule  is  in  furtherance  of  the  general  policy  of  the  marine  law,  which  holds  the  master 
responsible,  as  common  carrier,  for  accidents,  and  aH  causes  of  loss;  not  coming  within  the  ex- 
ception of  the  bUl  of  lading.  Id.  Where  the  goods  were  stated,  to  be  embezzled  or  lost  during 
the  voyage,  without  the  fraud  of  the  master ;  held,  that  the  rule  of  damages  was  the  value  of 
the  goods,  according  to  the  net  value  of  goods  of  like  kind  and  quality,  at  the  port  of  delivery. 
The  question  of  interest  depends  upon  circumstances.  If  the  conduct  of  the  master  was  im- 
proper, the  jury  may  give  interest  by  way  of  damages.  But  where  no  bad  conduct  is  to  be  im- 
puted to  Mm,  interest  ought  not  to  be  allowed.     Id. 

*  *  For  a  discussion  of  the  meaning  of  "inevitable  accident,"  see  Coggs  v.  Bernard,  and  the 
BngUsh  and  American  notes,  1  Smith's  Leading  Cases.  *  * 

(5)  Upon  this  subject,  see  Lord  Tenterden  on  Shipping;  part  3,  chap.  2. 
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Carriers'  notice, 

A  very  common  defence,  in  actions  against  carriers,  is,  tliat  the  defend- 
ant has  limited  his  responsibility  by  means  of  a  notice-(l)    In  cases  where 


(1)  Kenriefc  v.  Egglestone,  AleTii,  93  ;  Forward  v.  Pittard,  1  T.  R.  27,  are  two  of  the  earliest 
decisions.  As  to  the  different  forms,  see  Clay  v.  'Willair,  1  H.  El.  298 ;  Clarke  v.  Gray,  6 
East,  564. 

Note  908. — Where  carriers  run  a  coach  from  A.  to  B.,  and  back,  notice  that  they  limit  theii" 
responsibility  on  the  carriage  of  parcels  from  A.  to.  B.,  is  notice  that  they  limit  it  likewise  from 
B.  to  A.     Riley  v.  Home,  5  Bing.  211 ;  2  M.  &  P.  331. 

In  Eenrick  v.  Eggleston,  cited  in  the  text,  it  was  held  that  the  owner  was  not  required  to  state- 
all  the  contents  of  his  parcel,  but  that  it  was  for  the  carrier  to  make  a  special  acceptance.  In 
Riley  v.  Home  {supra),  Chief  Justice  Best  observes;  "  It  may  be  collected  from  the  authorities,  that  it 
is  the  duty  of  the  carrier  to  inquire  of  the  owner  as  to  the  value  of  his  goods,  and  that,  if  he  neglect 
to  make  such  inquiry,  or  to  make  a  special  acceptance,  and  cannot  prove  knowledge  of  a  notice 
limiting  his  responsibility,  he  is  answerable  for  the  full  value  of  the  goods,  however  great  it  may 
be."  Again,  he  says,  in  S.  C,  pp.  341,  342:  "We  have  estabhshed  these  points — that  a  carrier 
is  an  insurer  of  the  goods  that  he  carries — ^that  he  is  obUged,  for  a  reasonable  reward,  to  carry 
any  goods  that  are  offered  him,  to  the  place  to  which  he  professes  to  carry  goods,  if  his  car- 
riage will  hold  them,  and  he  is  informed  of  their  quality  and  value — ^that  he  is  not  obhged  to  take 
a  package,  the  owner  of  which  will  not  inform  him  what  are  its  contents,  and  of  what  value  they  ' 
are — ^thatif  he  does  not  ask  for  this  information,  or  if,  when  he  asks,  and  is  not  answered,  he  stm 
takes  the  goods,  he  is  answerable  for  their  amount,  whatever  that  may  be — that  he  may  lunit  his 
responsibility  as  an  insurer,  by  notice ;  but  that  a  notice  will  not  protect  him  against  the  conse- 
quence of  a  loss  by  gross  negligence,"    Id. 

If  a  notice,  touching  the  responsibility  of  the  carrier,  be  given,  it  matters  not  by  whom  it  is 
given,  or  in  what  form,  if  it  inform  the  owner  of  the  goods  that  the  carrier,  by  whom  he  pro- 
poses to  send  them,  will  not  undertake  for  their  safe  conveyance  unless  paid  a  premium  propor- 
tionate to  their  value.     Id. 

As  to  a  notice  under  the  act  11  George  IV,  and  1  WiUiam  IT,  chap.  68,  see  Owen  v. 
Burnett,  2  Cromp.  &  Meeson,  353 ;  4  Tyr.  133 ;  Mayhew  v.  Nelson,  6  Carr.  &  Payne,  58. 

*  *  The  1  William  IT,  chap.  68,  commonly  called  the  Carrier's  Act,  is  weU  abridged  by  Mr, 
Addison  (Add.  on  Contr.  pp.  820  to  824),  and  by  Mr.  Smith  in  his  brief  but  comprehensive  and 
valuable  Treatise  on  Mercantile  Law  (Sm.  Merc.  L.  235  to  237). 

How,  and  how  far,  the  carrier's  UataUity  at  common  law  may  be  lunited,  are  questions  which 
have  greatly  embarrassed  the  courts,  and  as  to  which  there  is  considerable  apparent  and  some 
real  conflict  among  the  decisions.  The  learned  and  elaborate  judgments  of  the  Supreme  Court 
of  New  York,  pronounced  by  Mr.  Justice  Bronson,  in  HoUister  v.  Nowlen  (19  Wend.  234),  and 
by  Mr.  Justice  Cowen  in  Cole  v.  Goodwin  (Id.  251),  exhaust  the  anterior  learning  ou  the  subject_ 
The  policy,  and  the  prevalence,  of  the  strict  rule  of  the  common  law,  holding  the  carrier  liable  for 
all  losses  not  occasioned  by  the  act  of  God  or  public  enemies,  were  powerfully  upheld  by  Mr 
Justice  Bronson  in  his  learned  and  admirably  reasoned  opinion.  The  question,  in  both  cases,  was 
whether  the  carrier  could  restrict  his  liability  by  a  general  notice,  in  any  form,  brought  home  to 
the  opposite  party ;  and  both  decisions  were  that  he  could  not. 

The  common  law  makes  the  common  carrier  an  insurer  of  the  goods  intrusted  to  him  for  trans- 
portation, against  all  losses  not  occasioned  by  the  act  of  God  or  public  enemies.  The  Carrier's 
Act,  above  cited,  relieves  him  from  his  extraordinary  liability,  unless,  at  the  time  of  the  dehvery 
to  him,  the  value  and  nature  of  the  articles  (enumerated  in  the  statute)  shall  have  been  declared, 
and  the  increased  charges,  or  an  engagement  to  pay  the  same,  accepted  by  the  person  receiving 
the  parcel.  Smith's  Merc.  Law,  p.  236.  But  the  statute  leaves  the  carrier  liable,  first,  as  to  tho 
enumerated  articles,  for  want  of  ordinary  care  and  skill,  and  for  the  felonious  acts  ef  his  ser- 
vants, even  where  tiie  bailor  does  not  comply  with  its  conditions ;  second,  as  to  all  other  articles, 
to  his  common  law  responsibihty,  any  notice  which  he  may  have  given  to  the  contrary  notwith- 
standing.   Id. ;  Chitty  on  Contracts,  pp.  487  to  494 ;  Addison  on  Contracts,  pp.820  to  826 ;  An- 
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gell  on  Oarriers,  pp.  256  to  21 7 ;  Smith's  L.  Gas.  in  the  English  and  American  notes  to  Cogga  v. 
Bernard.  In  England,  then,  the  carrier  cannot  limit  his  liability,  in  amy  case,  by  notice;  and  Mr. 
Justice  Bronson  expresses  the  opinion,  that,  in  this,  the  Carrier's  Act  has  substantially  asserted 
the  common  law.  19  Wend.  234.  Can  the  limitation  of  his  liability  by  the  Carrier's  Act  be  ex- 
tended by  express  contract?  A  special  acceptance  stands  on  the  ground  of  contract,  and  in  nu- 
merous oases  has  been  assumed  to  be  valid  and  operative.  In  HoUister  v.  Nowlen  (Id.),  Mr- 
Justice  Bronson  said:  "I  shall  not  deny  that  the  carrier  may,  by  express  contract,  restrict  his 
liability;  for  though  it  has  never  been  expressly  adjudged,  it  has  often  been  assumed  as  good 
law.  Aleyn,  93 ;  i  Co.  84,  note  to  Southcote'a  Case;  4  Burr,  2301,  per  Tates,  J. :  1  Vent.  190, 
238;  Peake's  Nisi  Prius  Cases,  150;  2  Taunt.  271;  1  Stark.  E.  186.  If  the.  docirme  be  weU 
founded,  it  must,  I  think,  proceed  on  the  gi-ound,  that  the  person  intrusted  with  the  goods,  al- 
though he  usually  exercised  tha*  employment,  does  not  in  the  particular  case  act  as  a  common 
carrier.  The  parties  agree  that,  in  relation  to  that  transaciion,  he  shall  throw  off  his  public  char- 
acter, and  like  other  bailees  for  hire,  only  be  answerable  for  negligence  or  misconduct.  If  he 
act  as  a  carrier,  it  is  difficult  to  understand  how  he  can  make  a  vaiid  contract  to  be  discharged 
from  a  duty  or  liability  imposed  upon  him  by  law."  Mr.  Justice  Nelson,  in  pronouncing  the 
judgment  of  the  Supreme  Court  of  the  United  States  in  the  New  Jersey  Navigation  Company  v- 
Merchants'  Bank  (6  Howard  S.  C.  R.  344),  says,  in  accordance  with  the  above  view  of  Mr.  Justice 
Bronson,  that  "  the  owner  by  entering  into  the  contract "  (to  narrow  the  limit  of  the  carrier's 
liability),  "virtually  agrees  that,  in  respect  to  the  particular  transaction,  the  carrier  is  not  to  be 
regarded  as  in  the  exercise  of  his  public  employment ;  but  as  a  private  person,  who  incurs  no 
responsibiUty  beyond  that  of  an  ordinary  bailee  for  hhe,  and  answerable  only  for  misconduct  or 
negligence."  In  the  case  just  cited,  the  United  States  Supreme  Court  followed  the  doctrine  of 
the  two  cases  from  "Wendell's  Reports — that  even  if  it  were  competent  for  a  carrier  to  narrow 
his  UabiUty  by  a  special  contract,  such  a  contract  could  not  be  implied  from  a  mere  notice  brought 
home  to  the  owner,  because  the  owner's  assent  was  not  to  be  presumed.  The  question  before 
the  court  was  as  to  the  effect  of  a  notice,  and  did  not  call  for  the  decision  of  the  question  whether 
the  carrier  could  narrow  his  Uability  by  an  express  contract.  The  conclusion  of  Cowen,  J.,  in 
Cole  V.  Goodwin  (svpra),  as  the  result  of  the  authorities,  was,  first,  that  a  contract  was  not  to  be 
imphed  from  a  notice ;  and  second,  "  admitting  that  the  plaintiff  acceded  in  the  clearest  manner 
to  the  proposition  in  the  notice,  that  his  baggage  should  be  carried  on  the  terms  mentioned,  I 
think  the  contract  thus  made  was  void  on  his  part,  as  contrary  to  the  plainest  principles  of 
public  policy."  In  Gould  v.  Hill  (2  HiU,  623),  where  the  carrier  made  a  special  acceptance  in 
writing  of  the  goods  (and  -which  was  held  to  be  as  effectual  as  if  it  had  been  reduced  to  writing 
and  signed  by  the  parties),  and  the  goods  were  lost  by  a  peril  within  the  exception,  and  without 
the  carrier's  fault,  it  was  held  that  the  carrier  was  liable,  on  the  ground  that  a  contract  narrow- 
ing his  liabiUty  was  void,  as  against  public  policy ;  Nelson,  Ch.  J.,  dissentiente.  The  invalidity 
of  such  a  contract  must  therefore  be  regarded  as  the  law  in  the  state  of  New  York.  In  The  !^ew 
Jersey  Steam  Navigation  Company  v.  The  Merchants'  Bank  (swpra),  Mr.  Justice  Nelson,  who  (as 
Chief  Justice  of  the  Supreme  Court  of  New  York)  had  dissented  from  the  decision  in  Gould  v. 
Hill,  adhered  to  the  opinion  that  such  a  contract  was  vaUd,  saying:  "We  are  unable  to  receive 
any  well  founded  objection  to  the  restriction,  or  any  stronger  reasons  forbidding  it  than  exist  in 
the  ease  of  any  other  insurer  of  goods,  to  which  his  obligation  is  analogous,  and  which  depends 
altogether  upon  the  contract  between  the  parties."  It  is  respectfully  submitted,  that  Mr.  Justice 
Nelson,  in  thus  assuming  the  substantial  identity  of  the  character  in  which  an  ordinary  insurer, 
and  a  carrier  qua  insurer,  are  held,  has  failed  to  advert  to  a  most  material  distinction.  For 
weighty  reasons  of  public  policy,  as  all  the  cases,  ancient  and  modern,  agree,  the  carrier  is  held 
because  of  the  peculiar  naiu/re  of  his  employment,  whereas  the  insurer's  liability  depends,  not  upon 
any  special  employment,  or  any  controlling  pubUo  policy,  but,  as  the  learned  judge  himself  ex- 
pressed it,  "  altogether  upon  the  contract  between  the  parties."  No  trust  is  reposed  in  the  in- 
surer, but  a  very  special  confidence  is  reposed  in  the  carrier.  The  insurer  has  not  the  possession 
of  the  goods  for  whose  safety  he  is  responsible,  and  has  neither  the  temptation  nor  the  oppor- 
tunity to  increase  the  risk  of  their  loss ;  but  the  carrier  has  such  possession,  and  with  the  posses- 
sion, the  temptation  and  the  opportunity— a  powerful  temptation  and  an  extraordinary  opportu- 
nity— to  use  that  possession  for  his  own  advantage  and  to  the  disadvantage  of  the  owner.  In 
the  case  of  an  insurance,  the  difficulties  of  proof  and  of  guarding  against  fraud  are  on  the  side 
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this  defence  is  relied  on,  it  is  necessary  to  show  that  the  plaintiff  was  ac- 
quainted with  the  terms  of  the  notice,  either  from  former  dealings  between 
the  parties,  or  a  communication  made  in  the  particular  instance.(l)  If  the 
notice  is  contained  in  a  newspaper,  or  the  Gazette,  proof  must  be  given 
that  the  defendant  takes  it  in  ;(2)  though  such  proof  is  not  conclusive.(3) 
Any  deception  in  the  form  of  the  notice  will  vitiate  it.(4-)     And  the 


of  the  insurer ;  but  m  the  case  of  the  bailment,  the  difficnltiea  are  all  on  the  side  of  the  owner. 
The  carrier  has  extraordinary  facilities  to  commit,  and  extraordinary  facilities  to  conceal  a  wrong ; 
the  insurer  has  no  such  facilities  whatever. 

That  contracts  against  public  poUey  are  void,  is  one  of  the  most  familiar  doctrines  of  the  law. 
A  condition  in  a  marriage  contract,  that  it  should  only  buid  the  parties  during  their  mutual 
pleasure,  would  be  void  on  that  ground,  and  as  beuig  utterly  inconsistent  with  the  relation  it 
created  between  the  parties.  The  books  abound  with  similar  illustrations.  And  the  cases, 
which  hold  the  extraordinary  liabUity  of  the  carrier,  do  not  place  it  on  the  terms  of  his  contract^ 
but  the  nature  of  his  employment  and  the  policy,  the  urgent  necessity  of  holding  him  to  so  rig- 
orous a  responsibility.  Indeed,  it  is  submitted  that  when,  in  another  part  of  his  opinion,  Mr.  Jus- 
tice Nelson  says,  that  when  such  a  contract  is  made  "  in  respect  to  the  particular  transaction,  the 
carrier  is  not  to  be  regarded  as  in  the  exercise  of  his  public  employment,  but  as  a  private  person," 
in  other  words,  is  not  to  be  regarded  as  a  Common  Cakbiee,  he  concedes  the  whole  point  in  con- 
troversy. 

The  subject  is  not  free  from  difBculty,  and  the  doctrine  cannot  be  considered  as  settled  in  the 
United  States,  but  the  tendency  seems  to  be  to  hold,  in  conformity  with  what  is  believed  to  be 
the  better  and  sounder  opinion,  that  such  contracts  are  void.  The  English  courts  seem  to  be 
inclined  to  the  opposite  doctrine.  See  Wyld  v.  Pickford,  8  Mees.  &  Welsby,  443.  For  a  collec- 
tion of  the  English  and  American  cases,  see  the  English  and  American  notes  to  Cog^s  v.  Bernard, 
1  Sm.  L.  Cases ;  Chitty  on  Contr.  (Ith  Am.  ed.) ;  Selwyn's  N".  P.  title  Carriers;  AngeU  on  Car- 
riers ;  2  Kent  C.  (6th  ed.)  597  to  611,  and  notes.  *  * 

(It  is  now  weU  settled  that  the  common  carrier  may  restrict  his  common-law  liability  by  an 
express  contract.  Moore  v.  Evans,  14  Barb.  524 ;  Brown  v.  Clayton,  12  Geo.  564 ;  4  Sand.  143. 
But  he  cannot  limit  his  liability  by  publishing  a  notice  of  the  extent  to  which  he  is  wxUing  to 
hold  himself  liable.  Jones  v.  Yoorhees,  10  Ohio  R.  145  ;  6  How.  IT.  S.  344;  Dorr  v.  The  N.  J. 
Steam  Nav.  Co.,  1  Kernan  R.  485.  To  bind  the  party  delivering  the  goods,  it  must  be  brought 
home  to  his  knowledge  and  distinctly  assented  to.     6  How.  U.  S.  344.) 

(1)  Roskell  V.  Waterhouse,  2  Stark.  N.  P.  C.  461. 

(2)  Leeson  v.  Holt,  1  Stark.  N.  P.  C.  186  ;  Clayton  v.  Hunt,  3  Campb.  27  ;  Mann  v.  Baker,  2 
Stark.  N.  P.  C.  255  ;  Jenkins  v.  BUzzard,  1  Stark.  K  P.  C.  418. 

(3)  Rowley  v.  Home,  3  Bing.  2. 

(4)  Butler  v.  Heam,  2  Campb.  415. 

Note  909. — Whore  the  advertisement  was  in  doubtful  and  ambiguous  language,  hold,  that  the 
stage  coach  proprietors  were  as  responsible  as  if  no  advertisement  had  been  published.  Barney 
V.  Prentiss,  4  Har.  &  John.  317.  The  agent  of  the  carrier  told  the  owner's  servant,  who  de- 
livered a  parcel  above  the  value  of  £5,  that  it  ought  to  be  insured,  held,  that  this  was 
no  notice  of  the  carrier's  limit  to  his  responsibility.  Macklin  v.  Waterhouse,  6  Bing.  212. 
Tlie  notice  was  in  these  words :  "  Take  notice.  The  proprietor  of  this  office  will  not  be  account- 
able for  any  parcel  or  package  exceeding  the  value  of  five  pounds,  unless  entered  as  such  aiid 
paid  for  accordingly."  A  Mr.  "Weeks  was  the  keeper  of  this  office,  at  which  parcels  were  received 
and  booked  for  several  coaches,  belonging  to  different  proprietors.  No  evidence  was  given,  that 
Weeks,  the  proprietor  of  the  oflice,  was  the  same  Weeks  who  was  one  of  the  defendants,  or  that 
the  plamtiff  or  his  agent  knew  that  the  office  keeper  had  any  interest  in  this  coach;  held,  that 
tills  was  not  a  sufficient  notice,  and  that  the  defendants  were  still  subject  to  the  unlimited  re- 
sponsibility of  common  carriers.  Id.  In  delivering  the  judgment  of  the  coui-t,  Best,  C.  J.,  ob- 
served :  '•  The  persons  who  carry  parcels  to  coach  officers,  are  generally  servants  and  other 
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notice  should  be  stuck  up  in  large  characters,  and  in  a  conspicuous  place 
in  the  carrier's  of&ce.(l)  Nor  will  the  notice,  even  in  that  case,  suffice,  if 
the  plaintiff's  agent  or  servant  did  not,  in  fact,  read  it  ;(2)  or  if  the  goods 
have  been  delivered  to  a  carter,  or  at  an  intermediate  place  of  the  journey, 
and  not  at  the  carrier's  office.(3)  And  if  the  carrier  circulate  bills  which 
differ  from  the  notice  in  his  of&ce,  he  will  be  bound  by  the  terms  least 
beneficial  to  himself.(4)  To  prove  the  contents  of  a  notice  painted  on  a 
board  inlaid  in  a  wall,  an  examined  copy  is  sufficient.(5) 

A  carrier  cannot  avail  himself  of  his  notice  as  a  defence  to  an  action 
brought  against  him,  if  he  has  been  guilty  of  gross  negligence;  (6)   which 


persons  who  cannot  have  much  knowledge  of  matters  of  this  sort.    The  notice  should  be-  plaim 
and  easily  understood  by  such  persons."    Id. 

(1)  Clayton  v.  Hunt,  3  Campb.  2T  ;  Leeson  v.  Holt,  1  Stark.  K  P.  0.  186. 

(2)  Davis  V.  Willan,  2  Stark.  N.  P.  0.  219 ;  Kerr  v.  WUlan,  2  Stark.  N.  P.^  0.  53. 

Note  910: — 'Uetice  to  the  porter,  messenger  or  agent,  by  whom  the  parcel  or  package  is  sent 
by  the  owner,  is  notice  to  him.  But  where  the  proprietor  of  a  line  of  stages  posted  notices  "  that 
he  would  not  be  accountable  for  any  baggage,  unless  the  fare  was-  paid  and  the  same  was  en- 
tered on  the  way  bUl;"  held,  that  the  owner  of  the  stage  was  liable;  it  not  appearing  that  the 
owner  of  the  trunk  which  was  lost  had  any  knowledge  of  such  notice,  "Weston,  0.  J.,  saying: 
"The  judge  below,  therefore,  was  right  in  decMniug  to  instruct  the  jury,  that  the  knowledge  of 
he  postmaster  was  constructive  notice  to  the  plaintilT."    Bean  v.  Green,  3  Pairf  E.  422. 

(3)  Clayton  v.  Hunt,  3  Campb.  27  ;  Gouger  r.  Jolly,  1  Holt's  C.  317. 

(4)  Munn  v.  Baker,  2  Stark.  N.  P.  C.  255 ;  Cobdeu  v.  Bolton,.  2  Campb.  108. 

(5)  Cobden  v.  Bolton,  2  Campb.  108. 

(6)  Smith  V.  Home,  2  B.  Moore,  IS;  Beck  v.  Evans,  16  Bast,  247  ;  Bodenham  v.  Bennett,  4 
Price,  31;  Ellis  v.  Turner,  8  T.  R.  531 ;  Duff  v.  Budd,  3  Bro.  &  Bing.  177;  Bu^kett  v.  Wfflan, 
2  Bam.  &,  Aid.  356.  The  ease  of  Nicholson  v.  "WiUan  (5  East,  506),  is  considerably  shaken  by 
the  later  authorities.  See  5  Bam.  &  Aid.  63.  A  ship  owner  is  not  protected  by  a  notice  if  his 
ship  is  not  seaworthy.    Lyon  v.  Wells,  5  Bast,  427. 

Note  911, — Riley  v.  Home,  Moore  &  Payne,  331,  341. 

A  booking  office  keeper,  who  also  keeps  wine  vaults,  is  guilty  of  negligence,  if  he  allows 
goods  to  remain  in  front  of  the  bar,  exposed  to  persons  coming  in  for  liquor,  even  though  they 
are  of  too  large  a  size  to  be  comienimtlAj  taken  into  the  bar  behiad  the  counter.  Dover  v.  MUls, 
5  Car.  &  Payne,  175.  If  a  carrier  directs  goods  to  be  sent  to  a  particular  booking  office,  he  is 
answerable  for  the  negligence  of  the  booking  office  keeper.  Colepepper  v.  Good,  5  Car.  &  Payne 
380.  But,  in  an  action  against  the  carrier,  the  person  at  the  booking  office  who  delivered  the  goods 
to  the  carrier,  is  a  competent  witness  to  prove  the  state  in  which  they  were  delivered.    Id. 

A  stage  coachman  is  responsible  for  the  loss  of  a,  parcel  which  he  insures  to  carry  without 
reward,  if  it  is  lost  through  gross  negligence  on  his  part.  Beauchamp  v.  Powley,  1  M;  &  Rob. 
38,  Tenterden,  J.  If  a  carrier  leaves  his  wagon  in  the  street  over  night,  it  will  amount  to  gross 
negligence,  and  consequently  render  him  Uable  for  the  loss.  Longley  v.  Brown,  1  Moore  & 
Payne,  583,  So,  in  an  action  against  a  carrier  for  the  loss  of  a  painting,  it  appeared  that  the 
stage  wagon  in  which  it  was  sent  had  seven  horses,  but  there  was  only  one  wagoner.  The 
court  left  it  to  the  jury  to  say,  whether  the  sending  but  one  wagoner  was  gross  negligence; 
and  they  found  that  was  so.  Beckford  v.  Gratwell,,  5  Car.  &  Payne,  242;  1  M.  &  Rob.  187, 
Tenterden,  J, 

The  jury  are  to  decide  what  is  gross  neghgence.  Tlie  notice  will  protect  him,  unless  the  jury 
think  that  no  prudent  person,  having  the  care  of  an  important  eoueem  of  his  own,  would  have 
conducted  himself  with  so  much  inattention  or  want  of  prudence  as  the  carrier  has  been'  guilty 
of.    Per  Best,  C.  J.,  in  Riley  v.  Home,  sv(pra. 

(The  carrier  danuot  stipulate  for  the  privilege  of  being  negligent,  that  is  to  say,  he  cannot 
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has  been  exi^lained  to  mean  a  neglect  to  take  the  same  care  of  the  prop' 
erty  as  a  prudent  man  would  have  taken  of  his  own.(l)  But  as  the  de- 
gree of  care  that  a  man  may  be  reasonably  required  to  take  of  anything, 
must,  in  some  measure,  depend  on  the  quality  and  value  of  the  thing,  any 
concealment  from  the  carrier  of  these  circumstances  may  have  the  effect 
of  exculpating  him  from  the  charge  of  gross  negligence.(2)  A  disclosure, 
however,  of  the  value  of  property  to  be  conveyed,  does  not  appear  neces- 
sary, unless  where  the  compass  in  which  the  property  is  contained  is 
likely  to  deceive  the    carrier.(3)    It  will  be  an  answer  to  the  action, 


exempt  Wmself  by  contract  from  liability  for  iiijnry  or  losses  caused  by  his  neglect.  Eiley  t. 
Home,  5  Biag.  E.  217 ;  Sleat  v.  Fagg,  5  Bam.  &  AJd.  342 ;  "Wright  v.  Snell,  Id.  350 ;  Dorr  T. 
N.  J.  Steam  Nav.  Co.,  4  Sand.  136;  S.  C,  1  Kernan  R.  485  ;  WUd  v.  Pickford,,8  Mees.  &  Welsb. 
442 ;  Merchants'  Bank  t.  New  Jersey  Steam  Nav.  Co.,  6  How.  U.  S.  344.  And  where  the  car- 
rier agrees  to  carry  by  a  particular  conveyance,  and  exempts  himself  from  a  part  of  his  common- 
law  liability  in  the  same  contract,  he  cannot  derive  any  advantage  from  the  exemption  if  he 
send  the  goods  by  another  conveyance;  as  if  he  agree  to  carry  by  a  sail  vessel  on  the  lake,  and 
sends  by  steam.  Merrick  v.  "Webster,  3  Mich.  (Gibbs),  2&8.  By  making  a  special  contract,  he 
assumes  all  the  responsibiUty  for  which  he  stipulates,  without  any  respect  to  the  impediments 
that  may  lie  in  the  way  of  a  strict  fulfillment  of  his  contrast ;  if  he  engage  to  carry  and  deUver 
by  a  given  day,  he  cannot  excuse  a  performance  on  the  ground  of  inevitable  accidents.  Har- 
mony V.  Bingham,  1  Duer  E'.  209 ;  S.  C,  2  Keman  E.  99.) 

(1)  By  Dallas,  Ch.  J.,  3  Bro.  &  Bing.  180. 

(2)  Batson  v.  Donovan,  4  Barn.  &  Aid.  42. 

Note  912. — It  is  not  competent  to  a  carrier  to  dispute  the  title  of  a  party  who  delivers  goods 
to  him.  But  where  the  plaintiff  conducts  himself  amiss  towards  the  defendants,  and  the  loss  is 
occasioned  by  his  own  misfeasance,  he  cannot  recover.  Thus,  plaintiff  received  a  parcel  from 
G-.  to  book  for  London,  at  the  office  of  the  defendants,  common  carriers.  Instead  of  obeying  his 
instructions,  plaintiff  put  the  parcel  into  his  bag,  intending  to  take  it  to  London  himself.  The 
defendants  having  lost  the  bag,  held,  that  the  plaintiff  could  not  recover  damages  from  them  in 
respect  of  the  parcel.    Miles  v.  Cattle,  6  Bing.  743. 

If  a  box  of  clothes,  packed  by  the  party's  own  hand,  be  sent  by  a  carrier,  and  lost,  the  judge 
will  recommend  to  the  jury  to  give  the  fair  value,  although  what  particular  articles  the  box  con- 
tained cannot  be  proved.    Butler  v.  Basing,  2  Carr.  k  Payne,  613. 

In  an  action  against  carriers,  upon  an  issue  that  the  plaintiff's  goods  were  stolen  by  the  de- 
fendant's porter,  the  plaintiff  proved  only  circumstances  of  suspicion,  which  probably  would  not 
have  insured  conviction  on  an  indictment  for  a  felony ;  but  the  defendants  having  omitted  to  call 
the  porter  as  a  witness,  and  the  jury  having  found  for  the  plaintiff,  the  court  refused  to  grant  a 
new  trial.  Boyoe  v.  Chapman,  2  Bmg.  N.  C.  222.  Although  the  carrier  has  given  notice  that 
he  wiU  not  be  answerable  for  money  sent  by  him,  he  is  nevertheless  responsible  if  it  be  stolen 
by  his  servants,  unless  the  party  sending  the  parcel  has  attempted  to  disguise  it,  so  as  to  pre- 
vent the  carrier  from  taking  particular  care  of  it,  yet  not  sufficiently  to  conceal  its  nature  from 
the  earner's  servants.    Bradley  v.  "Waterhouse,  3  Car.  &  Payne,  318. 

(3)  By  Richardson,  J.,  3  Bro.  &  Bing.  184;  Brooke  v.  Pickwick,  4  Bing.  222. 

Note  913. — Stage  coach  proprietors  advertised  that  aD  baggage  was  at  the  risk  of  the  own- 
ers; held,  that  this  applied  to  the  baggage  of  passengers,  it  being  in  the  same  advertisement 
which  stated  the  route,  the  fare,  fto. ;  it  did  not  extend  to  packages  usually  taken  in  the  stage 
coach  for  transportation.  Thus,  in  ease,  charging  defendants  as  common  carriers,  it  appeared 
that  a  sealed  package  containing  money  was  delivered  to  the  driver,  who  was  a  proprietor  of 
the  coach ;  the  jury  were  instrncted  that  if  they  were  satisfied  that  defendants  were  in  the  prac- 
tice of  carrying  such  packages,  containing  money,  for  hire,  this  would  constitute  them  common 
carriers.    The  jury  found  a  verdict  for  the  plaintiff,  and  the  coui't  refused  to  set  it  aside.    Dwight 
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to  prove  any  fraud  or  misrepresentation  used  on  the  part  of  tlie  plain- 
tiff.(l) 

Misfejisaiice. 

A  notice  tincomplied  with,  will  be  no  defence  to  the  action,  if  the  defend- 
ant has  been  guilty  of  a  misfeasance,  as  by  misdelivering  the  goods  ;(2)  or 
has  divested  himself  of  his  character  as  a  carrier,  and  sent  the  goods  by 
another  conveyance  belonging  to  different  proprietors. (3) 

A  carrier  is  entitled  to  avail  himself  of  non-compliance  with  his  notice, 
in  the  case  of  a  loss,  although,  from  the  apparent  bulk  of  the  goods  or 
otherwise,  he  knows  that  they  exceed  in  value  the  sum  beyond  which 
he  stipulates  not  to  be  responsible,  unless  they  are  insured ;(4)  provided 
there  is  no  understanding  between  himself  and  the  plaintiff  respecting  the 


V.  Brewster,  1  Pick.  50.  It  was  objected,  that  defendants  carried  the  mail,  and  the  law  of  the 
United  States  made  it  imlawfiil  for  the  carrier  of  the  mail  to  take  any  letter  or  packet,  and  that 
no  action  would  lie  for  not  performing  an  unlawful  contract ;  held,  that  the  carrying  of  any  par- 
cel or  bundle  of  merchandise  was  not  a  breach  of  the  law ;  and  there  was  no  difference  between 
such  a  parcel  and  one  containing  bank  notes.  Id.  The  case  of  Beimett  v.  Clough  (1  Barn.  & 
Adol.  461)  was  similar.  There  a  parcel  containing  baiik  notes,  stamps,  and  a  letter,  was  sent  by 
a  common  carrier,  and  there  being  no  evidence  of  the  contents  of  the  letter,  the  presumption  of 
law  was,  that  it  related  to  the  parcel  sent.  "A  letter  is  a  message  in  writing;  a  packet  is  two 
or  more  letters  under  one  cover.  The  merely  covering  a  parcel  of  gloves,  silk  hose,  or  other 
merchandise  with  paper,  and  directing  it  to  whom  it  is  sent,  would  not  make  such  a  parcel  .a 
letter;  nor  is  there  any  difference  between  such  a  parcel  and  one  containing  bank  notes."  Per 
Parker,  Oh.  J.,  in  D wight  v.  Brewster,  swpra. 

Though  as  a  general  rule,  the  carrier  is  bound  to  inquire ;  yet,  where  notice  has  been  given 
that  unless  a  premium  of  insurance  is  paid  at  the  time  of  the  delivery,  the  carrier  will  not  be 
liable ;  and  the  notice  comes  to  the  knowledge  of  the  owner,  the  owner  must  disclose  the  value  and 
pay  the  premium ;  otherwise,  the  carrier  will  oiily  be  hable  according  to  the  terms  of  the  notice. 
Orange  County  Bank  v.  Brown,  9  "Wend.  85.  However,  a  common  carrier  who  carries  passen- 
gers and  their  baggage,  is  responsible  for  the  baggage  if  lost,  although  no  distinct  price  be  paid 
for  its  transportation;  the  compensation  for  the  conveyance  of  baggage,  in  contemplation  of  law, 
is  included  in  the  fare  of  the  passenger.  Id.  But  if  the  baggage  consists  of  an  ordinary  travel- 
ing trunk,  in  which  there  is  a  large  sum  of  money,  the  money  will  not  be  considered  as  baggage, 
so  as  to  render  the  carrier  liable.  Id.  He  might,  perhaps,  be  Uable  to  an  amount  not  exceeding 
ordinary  travelmg  expenses.    See  also  19  "Wend.  234,  251,  534. 

The  owner  need  not  inform  of  the  value,  if  notice  has  not  been  given  by  defendant  of  any 
limitation  of  his  hability;  the  carrier  might  have  inquired,  and  if  he  had  a  false  answer,  it  would 
have  excused  him.  Or  if  there  is  any  concealment  or  deception,  the  same  consequence  wiU  fol- 
low.   Phiffipps  V.  Earl,  8  Pick.  182. 

*  *  See  the  authorities  cited  in  the  preceding  note.  *  * 

(1)  Gibbon  v.  Paynton,  4  Burr.  2298 ;  Tyler  v.  Morrice,  Garth.  485 ;  Edwards  v.  Sherrat,  1 
East,  604;  Mayhew  v.  Eames,  1  0.  &  P.  550;  1  Bac.  Ab.  556;  Bull.  N.  P.  71. 

(2)  Bodenham  V.  Bennett,  4  Price,  31;  Duff  v.  Budd,  3  Bro.  &  Bing.  ItV. 

(3)  Gamett  v.'WiUan,  5  Bam.  &  Aid.  57  ;  Sleat  v.  Pagg,  5  Barn.  &  Aid.  342,' which  cases  are 
distinguishable  from  Nicholson  v.  "WUlan,  5  East,  506,  on  the  ground  that,  in  that  case,  both 
conveyances  belonged  to  the  defendant.     Vide  svpra,  p.  327,  u.  6. 

(4)  Marsh  v.  Home,  5  Bam.  &  Cressw.  322;  levi  v.  Waterhouse,  1  Price,  280;  Harris  v. 
Pack  wood,  2  Taunt,  264,  overruling  some  earlier  cases  to  a  contrary  effect. 
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charge  for  insurance.(l)  And  tlie  effect  of  his  notice  will  not  be  avoided 
by  proof  that,  on  the  occasion  of  other  losses,  when  the  notice  has  not 
been  complied  with,  the  defendant  has  made  allowances  to  the  plaintiff.(2) 

Payment  into  court. 

If  the  defendant  has  restricted  his  liability  by  a  notice,  that  he  will  not 
be  accountable  for  more  than  a  certain  sum,  unless  the  goods  to  be  con- 
veyed are  entered  and  paid  for  accordingly,  the  payment  of  that  sum  into 
court  does  not  admit  a  liability  beyond  the  amount  paid  in.  But  when 
the  effect  of  the  notice  is,  that  the  carrier  will  not  be  answerable  at  all,  if 
goods  exceeding  a  certain  value  are  not  insured,  there  the  payment  of 
money  into  court,  will  preclude  the  defendant  from  giving  in  evidence 
and  relying  u|)on  such  restrictive  stipulation. (3) 


CHAPTEE  VI. 

OF  THE  EVIDENCE  IN  AN  ACTION  ON  AN  AWAED. 

The  general  proofs,  in  an  action  upon  an  award,  relate  to  the  submission 
of  the  parties  to  the  reference,  the  award  of  the  arbitrator,  and  the  non- 
performance by  the  defendant. 


(1)  Wilson  T.  Freeman,  3  Campb.  527.  The  question  whether  the  plaintiffs  have  been  guilty 
of  an  unfair  concealment,  is  proper  for  the  determination  of  the  jury.    See  the  last  note. 

(2)  Evans  v.  Soule,  2  Maule  &  Selw.  1. 

(3)  Clarke  v.  Gray,  6  Bast,  570;  Tate  v.  Willan,  2  Bast,  128;  Clay  v.  "Wiffian,  1  H.  Bl.  298. 
Note  914. — If  a  carrier  having  the  lawful  possession  of  the  goods,  take  the  goods  on  the 

route,  it  is  an  unlawful  conversion  and  not  a  felony ;  yet,  if  goods  consisting  of  several  packages 
are  delivered  to  the  carrier  as  one  mass  or  body,  and  he  takes  away  one  of  the  packages 
of  which  the  load  was  composed,  it  is  separating  a  part  &om  the  whole,  and  determines  the 
privity  of  contract ;  the  contract  being  to  carry  the  load  in  the  state  in  which  it  was  delivered, 
and  not  to  carry  the  several  packages  of  which  the  load  was  composed.  Per  Parsons,  Ch.  J.,  in 
Commonwealth  v.  Brown,  4  Mass.  R.  580. 

But  every  driver  of  a  team,  employed  by  a  common  carrier,  has  not  a  special  property  in  the 
load,  so  that  if  he  drives  elsewhere  than  he  was  engaged  to  diive,  and  takes  the  whole  load,  ho 
will  be  chargeable  for  a  felony,  and  not  for  an  unlawful  convei'sion  only.  Id.  The  driver  in 
this  ease  took  a  whole  package,  which  was  placed  at  the  bottom  of  the  wagon,  between  a  cask 
contauiing  liquor  and  another  package ;  the  package  was  taken  without  brealriug  it,  held,  that 
such  taking  was  felony.    Id. 

(The  common  carrier  has  a.  special  property,  or  possessory  interest  in  the  goods  intrusted  to 
him  for  carriage ;  but  where  he  undertakes  to  seU  them,  he  conveys  no  title  (Bailey  v.  Shaw,  4 
Foster  (N.  H.)  297) ;  he  has  no  title  to  convey.  As  a  general  rule,  the  carrier  cannot  dispute  the 
title  of  his  bailor ;  but,  among  other  exceptions  to  this  rale,  he  may  show  a  delivery  of  the  goods 
to  the  true  owner,  before  suit,  and  prove  in  a  case  of  shipment  that  the  plaintiff  bad  obtained 
the  possession  of  the  goods  by  force,  or  fraud.  The  earner's  receipt,  or  the  biU  of  lading,  admits 
the  bailor's  right  of  property ;  but  does  not  operate  by  way  of  an  estoppel.  Bates  v.  Stanton,  1 
Duer  E.  80,  and  cases  there  cited) 
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The  general  plea  of  non-assumpsit  puts  every  material  averment  in 
issue.  First,  the  submission, (1)  not  only  of  the  defendant,  but  of  all  the 
parties  to  the  reference,  is  to  be  proved. (2)  An  order  of  reference  made 
by  a  judge,  in  a  cause  tried  before  him,  may  be  proved  by  the  orignal 
order,  or  if  the  order  has  been  made  a  rule  of  court,  by  the  office  copy  of 


(1)  Note  915. — An  award  under  a  verbal  submission  is  good,  and  may  be  made  thefoundation 
of  an  action.  Parris,  J.,  in  Norton  v.  Savage,  1  Fairf.  R.  451;  "Wells  v.  Lane,  15  Wend.  99. 
But  no  agreement  to  refer,  can  be  made  the  foundation  of  an  action  ;  as  where  there  has  been 
an  award  of  partition  more  than  forty  years  since,  but  there  being  no  proof  of  any  submission,  it 
was  held,  that  it  was  not  binding  as  an  award.    Burghardt  v.  Turner,  12  Pick.  534. 

There  is  a  distinction  between  the  reference  of  a  collateral  or  incidental  matter  of  appraise- 
ment or  calculation,  and  the  submission  of  matters  in  controversy  for  the  purpose  of  a  final  de- 
termination ;  the  latter  oiUy  is  a  submission  to  arbitration.  Garr  v.  Gomez,  9  Wend.  649 ;  S.  C, 
6  Id.  583'.    See  6  Cowen,  106,  and  also  p.  81,  n. 

In  all  actions  not  referable  under  the  statute,  if  the  parties  refer  the  cause  to  referees  by  stip- 
ulation or  rule,  or  both,  and  merely  provide  that  the  referees  report,  such  reference  is  an  arbitra- 
tion, and  operates  as  a  discontinuance  (Parker  v.  Walrod,  13  Wend.  293),  unless  it  is  stipulated  in 
the  instrument  of  submission  that  a  judgment  shall  be  entered  upon  the  award ;  in  such  case 
judgment  may  be  entered  and  the  parties  will  be  concluded  by  then-  agreement.  Id. ;  Tates  v- 
Pussell,  17  John.  E.  461 ;  Ex  parte  Wright,  8  Cowen,  399 ;  Camp  v.  Boot,  18  John.  E.  22.  See 
also  8  Cowen,  136 ;  2  Wend.  595 ;  9  Id.  480.  A  submission  to  arbitration  is  not  merely  an 
agreement  to  discontinue,  but  is  eo  acta,  a  discontinuance  of  a  suit ;  and  a  parol  submission  is  as 
effectual  as  one  under  seal ;  it  requires  no  aid  from  the  court  to  give  it  effect.  Wells  v.  Lane,  1 5 
Wend.  99 ;  Camp  v.Eoot,  18  John.  R.  22. 

(A  general  denial  to  a  complaint  on  an  award  would  be  equivalent  to  the  general  issue,  under 
the  former  practice ;  but  if  the  defendant  intends  to 'set  it  up  as  a  defence,  he  must  plead  it  spe- 
cially, under  the  Code.    BrazUl  v.  Isham,  2  Kernan  N.  T.  E.  9.) 

(2)  Antram  v.  Chase,  15  East,  209  ;  Ferrer  v.  Oven,  1  B.  &  C.  427.  And  the  award  will  be 
void,  i£  the  reference  on  behalf  of  any  party  was  without  authority.  BiddeE  v.  Dowse,  6  B.  & 
C.  255.  Partners  must  have  express  authority,  or  their  submission  does  not  bind  the  firm.  Stead 
V.  Salt,  3  Bing.  656 ;  MoBride  v.  Hagan,  1  Wend.  320. 

Note  916.— "By  declaring  on  the  award,  the  plaintiff  takes  upon  himself  the  onus  of  proving 
a  mutual  submission..  By  declaring  on  the  bond,  he  transfers  the  burden  of  proof  to  the  defend- 
ant ;  for  it  lies  on  the  latter  to  discharge  himself  from  the  penalty  by  showing  a  performance  of 
the  conditions."  Per.Bayley,  J.,  in  Ferrer  v.  Oven,  1  Man.  &  Ryl.  222.  It  was  necessary  to 
allege  a  mutual  submission ;  and  that  being  a  material  averment,  it  must  be  proved.  Id.  See 
also  Brazier  v.  Jones,  8  Bam.  &  Cressw.  124. 

Where  the  submission  is  by  parol,  the  plaintiff  must  show  not  only  that  the  parties  promised 
to  be  bound  by  the  award,  but  that  their  promises  were  concurrent.  Keep  v.  Goodrich,  12  John. 
E.  39  ;  Livingston  v.  Eogers,  1  Gaines'  R.  583.  And  the  promises  must  be  at  one  instant;  for 
else  they  will  be  both  nuda  pacta.  And  so  stated  in  the  declaration.  In  Livingston  v.  Rogers 
{supra),  the  promise  was  stated,  "and  that  in  consideration  the  plaintiffs  had,  at  the  defendant's 
request,  promised  to  perfoi-m  his  part,  the  defendant  afterwards,  to  wit,  the  same  day,  promised," 
&c. ;  held,  that  the  judgment  ought  to  be  arrested;  but  there  being  a  good  count,  leave  was 
given  to  amend.  It  being  necessary  to  lay  the  promise  as  concurrent  acts,  the  proof  should  sup- 
port the  allegation  in  the  declaration,  and  show  that,  in  point  of  fact,  the  promises  were  consid- 
erations reciprocally  for  the  parties.  Keep  v.  Goodrich,  swpra.  In  Kingston  v.  Phelps  (Peake's 
N.  P.  227),  the  plaintiff  proved  that  the  defendant  consented  to  be  bound  by  a,n  award  to  be 
made  on  a  submission  by  other  underwriters  on  the  same  policy,  but  the  witness  proved  no 
agreement  on  the  part  of  the  plaintiff  to  be  bound  by  the  award ;  held,  that  there  was  no  mu- 
tuality, and,  therefore,  the  defendant's  agreement  was  nudum  pactwm. 
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such  rule  ;(1)  the  rule,  by  reciting  the  order,  shows  that  the  court  has 
adopted  and  acted  upon  it,  and  is,  therefore,  to  be  accredited  as  proof  of 
the  original  order. 

Authority  of  umpire. 

If  the  award  is  made  by  an  umpire,  it  must  be  shown  that  he  had  com- 
petent authority  to  make  it..  The  recital  of  the  award  sigaed  by  the  arbi- 
trators and  the  umpire,  is  not  sufficient  proof  of  the  umpire's  appoint- 
ment.(2)  The  appointment  must  be  in  a  proper  manner,  and  ought  not 
to  be  decided  by  lot.(3)  But  the  arbitrators  may  elect  an  umpire,  before 
they  enter  on  the  matters  referred  to  them; (4)  and  they  may  join  with 
him  in  making  the  award. (5)     An  award  by  an  umpire  has  been  sus- 


(1)  Still  V.  Halford,  4  Campb.  IT,  by  Lord  Ellenborough.  An  office  copy  is  sufficient  proof  of 
the  rule,  at  least  in  the  same  court. 

(2)  Still  V.  Halford,  4  Campb.  19.    (See  Sohultz  v.  Halsey,  3  Sand.  405.) 

(3)  Young  T.  Miller,  3  B.  &  C.  40T  ;  "Wells  v.  Cooke,  2  B.  &  Aid.  218.  The  appointment  was 
held  good  in  a  case  where  the  arbitrators  tossed  up  which  of  two  nominees  should  be  selected. 
Keale  v.  Ledger,  16  East,  51. 

Note  91V.— Ford  v.  Jones,  3  Barn,  k  Adol.  248  ;  In  re  Cassel,  4  Mood.  &  Rob.  455  ;  9  Bam. 
&  Cress.  624.  An  umpire  may  be  appointed  by  lot,  with  the  assent  of  the  parties.  5  Barn.  & 
Adol.  488.  Such  assent  sufficiently  appears  by  each  party  presenting  three  names,  from  which 
that  of  the  umpire  is  to  be  drawn.  Id.  Or,  by  the  parties  signing  the  memorandum,  by  which 
the  person  whose  name  is  drawn  is  appointed  umpire.    Id. 

(4)  Roe  d.  "Wood  v.  Doe,  2  T.  E.  644 ;  Harding  v.  "Watts,  15  East,  556. 

Note  918. — Bates  v.  Cooke,  9  Barn.  &  Cress.  407  ;  M'Kinstry  v.  Solomons,  2  John.  R.  51 ; 
S.  C,  13  Id.  21 ;  Yan  Cortland  v.  UnderhUl,  It  John.  R.  405.  The  instrument  of  submission  stipu- 
lated that  the  arbitrators  should  make  their  award  by  a  certain  day,  and  if  they  should  not  agree, 
they  were  to  ohoose  an  wmpire ;  the  arbitrators,  not  agreeing,  made  choice  of  an  umpire,  who, 
iefore  the  day  appointed  for  the  arbitrators  to  make  their  award,  made  his  award,  and  held  good- 
Richards  V.  Brookenbrough's  Adm'r,  1  Rand.  R.  449. 

*  *  And  if  the  submission  authorize  an  umpire  to  be  appointed  on  the  disagreement  of  the 
arbitrators,  they  may  appoint  such  umpire  immediately,  without  waiting  until  a  disagreement 
has  arisen  between  them.     The  Mayor,  &c.,  of  New  York  t.  Butler,  1  Barb.  S.  C.  325.  *  * 

(5)  Soulsby  V.  Hodgson,  3  Burr.  1474;  Beck  v.  Sargent,  4  Taunt.  232. 

Note  919. — The  parties  agreed  to  submit  their  matters  in  difference  to  two  arbitrators,  and  an 
umpire  to  be  chosen  by  them.  The  award  was  signed  by  the  two  arbitrators,  and  another  per- 
son as  umpire ;  but  it  did  not  appear  on  the  face  of  the  award  that  the  umpire  was  chosen  by 
the  referees.  The  court  held  the  award  good,  notwithstanding.  Risen  v.  Berry,  4  Rand.  275. 
So,  where  the  parties  agreed  that  the  subject  in  controversy  between  them,  should  be  referred  to 
P.  and  A.,  for  their  determination,  and  in  case  they  should  not  agree,  that  they  might  choose 
one  or  more  persons  to  act  with  them.  The  referees  not  having  agreed,  did,  by  consent  of  par- 
ties, as  they  certify,  select  three  other  persons  to  act  with  them.  The  whole  five  met,  and  both 
parties  were  present,  and  were  heard.  Held,  that  their  award  was  as  binding  as  if  the  whole  five 
had  been  originally  named  in  the  instrument  of  submission.  Norton  v.  Savage,  1  Pairf.  R.  455. 
In  this  case,  the  parties  consented  to  opening  their  award  without  having  it  returned  to  court, 
and  each  paid  a  moiety  of  the  costs  ;  and  upon  assumpsit  being  sued  on  the  demand  submitted! 
held,  that  such  an  award  was  admissible  in  evidence,  in  bar  of  the  action ;  the  arbitrator  having 
decided  that  the  demand  now  in  suit  had  been  paid,  the  court  saying ;  "  If  the  award  had  been 
in  favor  of  the  plaintilT,  it  would,  unquestionably,  have  been  a  good  ground  of  action."    Id. 

A  declaration  upon  an  award,  made  under  a  submission  to  the  award  of  two  persons,  who  were 
authorized  to  appoint  an  umpire,  if  they  should  disagree,  after  stating  the  choice  of  an  umpu-e, 
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tained,  where  the  arbitrators  had  no  authority  to  appoint  one,  where  it 
appeared  that  the  parties  had  recognized  his  authority,  by  submitting  to 
be  examined.(l)  The  appointment  of  an  umpire,  made  in  writing,  by  two 
arbitrators,  required  no  stamp.(2) 

Award  and  notice  of. 

The  award  is  then  to  be  proved.(3)  This  must  be  properly  stamped,(4) 
and  ought  to  agree  with  the  statement  on  the  record  in  all  its  qualifica- 
tions and  conditions.  But  the  day  of  making  the  award,  or  the  day  to 
which  the  time  for  making  the  award  is  enlarged,  provided  the  enlarge- 
ment be  within  the  scope  of  the  arbitrator's  authority,  is  immaterial ; 
especially  if  it  be  laid  under  a  videlicet.ip)    And  though  the  words  of  the 


alleged  that  the  arbitrators  and  umpire  made  the  award ;  held,  that  taking  the  whole  together, 
it  was  aubatantially  an  allegation  that  the  umpire  made  the  award.  Bates  v.  Cook,  9  Bam.  & 
Cress.  407. 

*  *  The  award  is  the  act  of  the  umpire.  Upon  his  appointment,  the  authority  of  the  other 
arbitrators  ceases,  and  their  signatures  subsequently  made  to  the  award  are  a  mere  nullity  and 
do  not  prejudice  it.    The  Mayor,  &c.  v.  Butler,  1  Barb.  S.  C.  R.  325.  *  * 

(The  award  of  an  umpire  is  not  the  same  thing  as  an  award  to  be  made  by  two  arbitrators,  or, 
in  case  they  disagree,  by  them  with  a  third,  to  be  chosen  by  them ;  so  that  if  the  plaintiff  alleges 
an  award  made  by  an  umpire  chosen  by  the  two,  he  cannot  prove  an  award  made  by  the  two 
who  agree.    Lyon  v.  Blossom,  4  Duer.  E.  319.) 

The  agreement  of  the  parties  in  the  submission  is  to  be  closely  observed,  respecting  the  person 
or  persons  authorized  to  decide.  It  has  been  held  in  case  of  a  parol  submission  to  three,  who 
all  hear  the  parties,  that  an  award  made  by  two  only,  the  third  dissenting,  was  not  valid.  Towne 
V.  Jaquith,  6  Mass.  R.  46.  An  authority  of  this  kind  is  not  to  be  inferred ;  there  is  no  adjust- 
ment where  there  is  no  consent  of  the  parties,  unless  in  the  course  of  judicial  proceedings. 

(1)  Matson  v.  Trower,  1  Ry.  &  Mo.  18. 
■  (2)  Routlege  v.  Thornton,  4  Taunt.  104. 

(3)  Antram  v.  Chase,  15  East,  209. 

(4)  By  55  Geo.  Ill,  c.  184,  Sch.  Part  I,  an  award  must  be  stamped  with  a  £1  15s.  stamp. 
And  a  progressive  duty  is  imposed,  according  to  the  number  of  words. 

(5)  Skinner  v.  Andrews,  1  Sauud.  165  ;  Lord  Ray.  1076  ;  Swinford  v.  Burn,  Gow,  7. 

Note  920. — Where  months  are  named  in  the  instrument  of  submission,  it  means  lunar  and  not 
calendar  months.    In  re  Swinford  and  Horn,  6  Maule  &  Selw.  569, 

Where  the  submission  is,  by  agreement,  without  suit,  the  time  may  be  enlarged  simply  by  the 
consent  of  parties.    Teasdale  v.  Atkins,  2  Tidd's  Prac.  880, 

It  is  clear  that  parties  may  confer  a  sufaoient  authority  by  consent ;  as  by  attending  meetings. 
Thus,  in  Leggett  v.  Finlay  (6  Bing.  255),  by  a  judge's  order,  an  award  was  to  be  made  by  the 
first  day  of  term,  or  such  further  day  as  the  arbitrator  should  appoint,  by  indorsement  on  the 
order,  the  arbitrator  enlarged  the  time  by  indorsement,  and  before  the  expu-ation  of  the  enlarged 
time,  one  of  the  parties,  at  his  request,  procured  a  judge's  order  for  a  further  enlargement,  which 
was  acted  on  by  all  parties,  and  the  arbitrator  made  his  award  beyond  the  time  of  the  first  en- 
largement, and  within  the  time  so  further  enlarged,  but  made  no  further  indorsement  on  the 
original  order;  held,  that  he  had  authority  for  making  his  award.   Leggett  v.  Finlay,  6  Bing.  255. 

When  it  appears  that  the  award  is  not  made  within  the  time  specified  in  the  bond,  and  when 
it  appears  that  the  parties,  by  an  agreement  under  their  hands  and  seals,  indorsed  on  the  bond, 
had  enlarged  the  time,  and  that  the  award  was  made  within  such  enlarged  time ;  held,  that  a 
suit  will  not  lie  upon  the  bond.  Brown  v.  Goodman,  3  T.  R.  592  ;  Freeman  v.  Adams,  9  John. 
R.  115.  The  party  has  another  remedy  upon  the  submission  implied  in  the  agreement,  to  en- 
large the  time.    The  principle  is,  that  if  a  contract  be  subsequently  changed,  you  must  declare 
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instrument  are  not  formal  or  teoliaical,  yet,  if  they  amount  in  substance 
to  an  award,  it  is  sufficient ;  as  where  the  award  is  in  the  form  of  an 
opinion.(l)     The  award  must  be  pursuant  to  the  submission,  certain, (2) 


otherwise  than  on  the  contract  itself.  PhilUps  v.  Eose,  3  John.  E.  392  ;  2  Hall,  456.  In  Keat- 
ing T.  Price  (1  John.  Gas.  23),  the  court  allowed  evidence  of  a  parol  agreement  to  enlarge  the 
time  of  performance  of  a  written  contract.  The  time  of  the  performance  of  the  condition  of  a 
bond,  also,  may  be  enlarged  by  a  pa/rol  agreement  of  the  parties ;  and-where  certain  acts  were 
done  by  the  obligor,  amounting  to  a  substantial,  though  not  to  a  literal  performance  of  the  con- 
dition, it  was  held,  that  evidence  of  a  parol  agreement  of  the  obligee,  to  waive  any  further  per- 
formance, was  admisaible.  Fleming  v.  Gilbert,  3  John.  E.  528.  However,  there  is  a  wide  dif- 
ference between  a  suit  to  enforce  the  bond,  in  consequence  of  such  agreement,  and  a  plea  of  a 
discharge  by  the  obligee,  from  a  strict  and  literal  compliance  with  the  obligation.  li  See  also 
9  Id.  115. 

(1)  Mataon  v.  Trower,  1  Ey.  &  Mo.  11. 

Note  921. — An  award  that  "  nothing  was  due  to  the  plaintiff,"  was  held  good.  Diokina  t. 
Smith,  8  Dowl.  &  Eyl.  285 ;  S.  C,  5  Barn.  &  Cress.  628.  A  letter  from  an  arbitrator  to  A.  and 
B.,  the  parties,  in  which  he  says,  "  to  meet  the  circumstances  of  the  case  in  a  liberal  manner,  I 
propose  that  B  shall  pay  £10,"  is  not  an  award.  Lock  v.  Tulliamy,  2  Nev.  &  M.  336.  The 
payment  of  the  £10  cannot,  therefore,  be  enforced  by  A.,  nor,  in  an  action  by  A.  upon  the  ante- 
cedent cause  of  action,  can  B.,  paying  the  £10  into  court,  avail  himself  of  the  award,  as  a  bar  to 
any  further  demand.     Id. 

The  court  will  not  look  into  the  affidavits  of  referees,  for  the  purpose  of  seeing  the  referee's 
construction  of  their  report ;  especially  after  the  court  has  decided  upon  the  report.  Ward  v . 
Gould,  5  Pick.  291. 

*  *  But  see  the  cases  cited  post,  notes  922  and  931.  *  * 

(2)  Note  922. — An  award  contrary  to  law  may  be  impeached,  for  that  is  excess  of  power.  Mor- 
gan V.  Mather,  2  Ves.  jun.  1 5.  But  not  unless  the  law  be  clear  upon  the  subject.  Eichardson  v. 
Nourse,  3  Barn,  t  Adol.  231.  *  *  Affidavits  may  be  received,  on  a  motion  to  vacate  a  statute 
reward,  to  show  what  took  place  at  the  hearing,  and  that  the  arbitrators  exceeded  their  powers, 
or  the  award  was  not  final.  In  the  Matter  of  WUhams,  4  Denio,  194.  *  *  If  the  arbitrator, 
under  a  general  reference,  meaning  to  decide  according  to  law,  mal^a  a  mistake,  the  court  will 
set  that  right.  Young  v.  Walter,  9  Ves.  jun.  364.  "Where  matters  of  law,  and  not  of  fact,  ai'e 
referred  to  a  barrister,  the  court  win  not  set  aside  an  award  made  by  him,  on  the  ground  that  it 
is  contrary  to  law,  unless  the  illegality  appear  on  the  face  of  the  award  itself  Cramp  v.  Simons, 
7  Moore,  434;  1  Bing.  104.  Nor,  on  the  ground  of  his  having  decided  contrary  to  law.  Wade 
V.  Malpub,  2  Dowl.  P.  C.  638.  An  award  made  on  a  reference  of  a  point  of  law,  is  binding, 
though  the  arbitrator  mistakes  the  law.  Steff  v.  Andrews,  2  Mad.  6,  S.  P. ;  Ching  v.  Ching,  6 
Ves.  jun.  282. 

A  cause  was  referred  to  an  arbitrator,  witli  liberty  to  him  to  state  upon  the  award  any  point 
of  law  raised  by  either  party,  in  reference  to  the  matters  therein  referred,  Certain  points  of 
law  were  accordingly  submitted  to  the  arbitrator,  which  he  set  upon  his  award,  but  without 
reference  to  any  particular  state  of  facts,  and  certified  that  he  had  overruled  them.  The  arbi- 
trator's decision  upon  these  points,  as  abstract  propositions,  being  correct,  the  court  refused  either 
to  refer  it  back  to  him  to  amend  his  award  by  setting  forth  the  facts  upon  which  the  question  of 
law  arose,  or  to  set  aside  the  award.  Jay  v.  Byles,  3  Moore  &  Scott,  86.  Matters  in  difference 
referred  to  a  legal  arbitrator ;  the  court  will  not  review  his  decision,  either  upon  the  law  or  the 
facts.  Ashton  y.  Pointer,  2  Dowl.  P.  C.  651 ;  (Lunsford  v.  Smith,  12  Gratt.  554.)  The  award  of 
a  non-legal  arbitrator  may  be  reviewed  as  to  a  point  of  law,  but  not  upon  the  facts,  unless  his 
award  is  so  glaringly  wrong  as  to  induce  a  suspicion  of  misconduct.  Id.  A  cause  was  referred 
to  an  attorney  and  another  person,  the  court  granted  a  rule  for  setting  aside  the  award  upon  a 
point  of  law.    Id. 

In  Jones  v.  Boston  Mill  Corporation  (6  Pick.  148),  after  a  review  of  the  English  cases  upon 
this  subject,  Chief  Justice  Parker  observes:  "It  is  pretty  clear,  then,  that  there  is  no  definite 
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reasonable,  not  contrary  to  law,  and   it   mtist  finally  settle  tlie  differ- 
ences of  the  parties.(l) 


rule  on  the  subject,  in  the  English  books,  and  yet  there  ought  to  be,  and  must  be,  some  principle 
by  which  questions  of  this  kind  are  to  be  settled.  "We  take  one  principle  to  be  very  clear,  which 
is,  that  where  it  manifestly  appears  by  the  submission,  that  the  parties  intended  to  leave  the 
whole  matter,  law  and  fact,  to  the  decision  of  arbitrators  or  referees,  the  award  is  conclusive^ 
although  they  should  have  mistaken  the  law,  unless  the  award  itself  refers  such  question  to  the 
consideration  of  the  court." 

Apcordiag  to  the  act  in  Pennsylvania,  referees  cannot  find  the  facts,  and  refer  the  law  to  the 
court.  Sutton  v.  Horn,  1  Serg.  &  Eawle,  228.  The  award  must  be  good,  per  se;  and  perfect  as 
an  award,  or  the  court  cannot  enter  judgment  upon  it. 

(1)  Note  923.— Cox  v.  Jagger,  2  Cowen,  638. 

It  must  appear  by  the  award  that  the  action  is  finally  determined  in  favor  of  one  of  the  par- 
ties, or  else  it  cannot  be  ascertained  how  the  costs  are  to  go,  *  *  See  In  the  Matter  of  WiUiams, 
4  Denio,  144.  *  *  In  the  matter  between  Leeming  and  Feamley  (5  BarneweU  &  Adolphus,  409), 
it  is  not  competent  to  an  arbitrator,  unless  where  the  costs  are  m  his  discretion,  to  omit  d^iding 
on  the  whole  of  the  matters  referred  to  him,  so  as  to  give  them  such  a  legal  event  as  shall 
authorize  the  officer  of  the  court  to  tax  costs.  Thus,  where  the  costs  of  the  action  were  to  abide 
the  event  of  the  award,  and  the  arbitrators  found  that  the  plaintiff  had  good  cause  of  action  on  five 
out  of  eight  counts ;  that  defendant  should  pay  £5  damages,  and  that  no  further  proceedings  .should 
be  had  in  the  action ;  held  that  there  was  no  award  as  to  three  counts ;  no  eosnt  to  authorize 
the  taxation  of  costs  on  those  counts;  and  consequently  that  no  part  of  the  award  could  stand. 
Norris  V.  Daniel,  10  Bing.  50T.  But  a  cause  referred  to  an  arbitrator,  costs  to  abide  the  event; 
arbitrator  awards  for  defendants  on  the  general  issue  in  trespass,  and  disposes  of  the  rights  con- 
tested in  the  pleas  of  justification,  but  does  not  in  his  award  decide  on  or  notice  the  issues  upon 
those  justifications,  the  court  refused  to  set  aside  the  award.  "  Any  Inquiry  into  the  truth  of 
the  special  pleas,  could  only  have  been  material  with  reference  to  the  costs ;  if  either  party 
wished  a  decision  on  the  pleas  with  that  view,  he  should  have  requested  it."  Anglesey  v. 
Dibben,  Id.  568. 

An  wwa/rd  of  arbitrators,  that  one  party  pay  the  other  a  certaia  proportion  of  a  prize  drawn  in 
a  lottery,  after  deducting  the  usual  per  centage,  with  the  amount  then  already  paid,  where 
nothing  appears  in  the  award,  showing  the  amount  paid  or  from  which  it  can  be  ascertained  by 
calculation,  is  bad  for  want  of  certainty,  and  for  not  making  a  final  disposition  of  the  matters 
submitted.    "Waite  v.  Barry,  12  Wend.  ill. 

By  an  award  of  general  releases,  the  arbitrator  must  be  deemed  to  have  taken  into  considera- 
tion all  matters  brought  to  his  notice  by  the  parties ;  an  award  of  general  releases  puts  an  end 
to  all  claims  and  demands  both, at  law  and  in  equity.     Wharton  v.  King,  2  Bam.  &  Adol.  528. 

Awards  are  as  conclusive  as  the  judgments  of  courts.  Choosing  arbitrators,  and  they  acting 
within  the  pale  of  their  authority,  the  award  becomes  the  act  of  the  parties,  and  they  are 
estopped  by  it.    Dougherty  v.  M'Whorter,  7  Yerg.  239. 

(The  paities  to  it  cannot  show  that  the  arbitrators  meant  something  different  from  what  they 
have  declared  In  the  award.    Doke  v.  James,  4  Comst.  568.) 

"Where  an  action  is  referred  to  arbitrators,  it  is  sufficient  if  they  award  that  the  defendants  shall 
recover  the  costs  of  the  action ;  because,  by  necessary  implication,  it  must  be  considered  as  a 
determination  upon  the  point  in  controversy.  Buckland  v.  Conway,  16  Mass.  R.  396.  This 
makes  a  final  determination  of  the  action ;  for  the  judgment  of  the  court  will  be,  that  the  plain- 
tiffs take  nothing  by  their  writ,  and  that  the  defendants  recover  their  costs. 

The  practice  in  Connecticut  has  been,  where  the  submission  was  general,  without  restriction  on 
the  power  of  the  arbitrators  respecting  costs,  to  consider  the  arbitrators, as  vested  with  a  discre- 
tionary authority  to  decide  whether  costs  should  be  allowed  or  not.  AUlng  v.  Munson,  2  Conn. 
E.  691. 

"  I  admit  the  law  to  be  that  the  award  must  cpmprehend  everything  submitted,  and  must  not 
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be  of  parcel  only."    Per  Spencer,  J.,  in  Jackson  v.  Ambler,  14  John.  E.  96.    If  the  award  is 
certain  to  a  common  Intent,  that  is  sufficient.    Purdy  v.  Delavan,  1  Gaines'  R.  314. 

An  award,  however,  need  not  contain  statements  of  all  the  points  decided  by  the  arbitrators. 
To  be  evidence  of  any  particular  fact,  the  award  should,  no  doubt,  be  sufficiently  comprehensive 
to  imply  a  decision  of  it ;  but  that  which  may  be  fairly  implied,  is  equivalent  to  an  express  alle- 
gation of  it.  Shackelford  v.  Purket,  2  Marsh.  R.  439.  To  sustain  a  general  submission  of  all 
matters  in  dispute,  parol  evidence  is  admissible. 

Where  an  act  of  Parliament  directed  commissioners  to  fix  and  ascertain  the  boundaries  of  a 
parish,  and  then  the  boundaries  shall  be  advertised  and  then  set  forth  and  described  in  the 
awards,  and  having  advertised  one  set  of  boundaries,  which  varied  from  those  described  in  the 
award ;  held,  that  their  award  was  not  conclusive.  The  King  v.  The  Inhab.  of  "Washbrooke,  T 
Dowl.  &  Ryl.  221.    *  *  And  see  Nichols  v.  Rensselaer  Co.  M.  Ins.,  22  Wend.  125.  *  * 

Note  924. — The  King  v.  The  Inhab.  of  Washbrooke,  4  Barn.  &  Cress.  132 ;  Carnochan  v. 
Christee,  11  Wheat.  R.  446. 

The  whole  authority  of  referees  (arbitrators)  is  derived  from  the  act  of  the  parties  in  their 
submission,  and  if  they  do  not  conform  to  it,  they  act  without  authority.  Bigelow  v.  Newell,  10 
Pick.  348,  Shaw,  J.  But,  if  parties  select  their  own  judges  and  submit  their  respective  rights 
depending  upon  considerations  of  law  and  fact,  and  the  referees  decide  accordingly,  such  award 
is  conclusive  as  well  of  the  law  as  the  fact ;  and  the  court  upon  the  return  of  such  award,  will 
not  i^uire  whether  the  referees  have  decided  correctly  upon  principles  of  law  or  not.  Id. 
"  Always  having  regard  to  the  legal  rights  of  the  parties,"  though  inserted  in  the  submission, 
will  not  deprive  the  referees  of  deciding  the  questions  of  law ;  and  in  such  a  case  their  award  is 
conclusive  as  to  the  law  as  well  as  fact.  Id.  Defendant  pleaded  non  assumpsit  to  an  action  for 
the  board  and  lodging  of  his  wife ;  an  arbitrator,  to  whom  the  case  was  referred,  admitted  evi- 
dence of  the  wife's  adultery,  and  decided  against  the  plaintiff.  The  court  refused  to  set  aside 
the  award.  Symes  v.  Goudfellow,  2  Bing.  N.  C.  532.  .  It  was  objected  in  this  case,  that  the 
arbitrator  exceeded  his  authority  by  admitting  evidence  of  the  adultery  of  the  wife ;  he  'could 
not  inquire  into  the  fact  of  adultery  unless  it  were  pleaded;  but  Tindal,  0.  J. :  "  Put  it  as  you 
please,  it  is  only  that  an  inadmissible  witness  has  been  called.  His  admissibility  was  a  question  ' 
of  law ;  you  must  take  his  law  for  better  and  for  worse."  *  *  But  see  Butler  v.  The  Mayor, 
&c.,  of  N.  T.,  1  Hill,  329 ;  In  the  Matter  of  Williams,  4  Denio,  194.  *  *  (The  fact  that  the 
arbitrator  has  exceeded  his  powers  will  not  necessarily  vitiate  the  whole  award.  Doke  v.  James, 
supra.) 

A  cause  pending  in  court,  was  referred,  by  a  judge's  order,  with  all  matters  in  difference  be- 
tween plaintiff  and  defendant ;  but  the  order  contained  no  power  to  order  a  verdict  to  be  entered, 
and  the  arbitrator  did  not  award  that  any  sum  was  due  or  to  be  paid  to  the  plaintiff  by  the  de- 
fendant ;  but  as  to  the  matters  in  difference,  nothing  was  due  to  either  party,  yet,  the  arbitrator 
awarded  that  a  verdict  should  be  entered  for  the  plaintiff  for  a  sum  named ;  but  the  court  re- 
fused an  attachment  for  not  paying  the  sum  named.    Dovvlan  v.  Brett,  2  Adol.  &  BUis,  344. 

*  *  And  see  Rule  v.  Bryde,  1  Welsby,  Harlstone  &  Gordon,  151.  "'  * 

A  direction  in  the  award  that  some  of  the  parties  to  the  reference  pay  a  sum  of  money  to  the 
arbitrator,  to  be  applied  to  certain  specified  demands,  is  bad,  and  vitiates  the  award,  although  it 
appear  by  the  award  to  be  for  the  benefit  of  the  party  submitting.  In  the  Matter  of  J.  Mackay, 
2  Adol.  &  ElUs,  356.  So,  where  all  matters  ia  diflerence  in  the  cause  between  the  parties  were 
referred  to  the  arbitrator,  and  there  were  matters  in  diflerence  so  referred  upon  which  he  had 
not  decided ;  and  this  appearing  by  affidavit,  the  court  set  the  award  aside.  Samuel  v.  Cooper, 
■i  Adol.  &  BUis,  762. 

So,  where  arbitrators  determined  five  points  in  dispute,  and  referred  a  sixth  to  an  umpire, 
whom  they  were  authorized  to  choose,  the  award  made  by  the  ai'bitrators  and  umpire  was  held 
bad ;  it  was  not  within  the  terms  of  the  submission,  to  make  the  award  in  this  manner.  Tollott 
v.  Saunders,  9  Price,  612. 

The  question  as  to  amount  of  damages  by  reason  of  the  working  of  a  mine,  was  referred 
to  an  arbitrator,  who  was  to  malce  his  award  as  to  the  damage  already  sustained  on  or  before  the 
20th  of  December,  1830 ;  and  as  to  the  damages  to  be  thereafter  sustamed  at  the  expiration  of 
every  two  months  from  the  said  20th  December.  The  first  award  was  made  in  time ;  but  the 
second  was  not  made  until  the  13th  July,  1831,  and  it  included  the  damages  from  the  20th  De- 
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camber,  1830,  to  the  20th  April,  1831 ;  held,  that  this  was  not  an  award  made  in  pursuance  of 
the  submission.    Stephens  v.  Lowe,  9  Bing.  32. 

Where  a  cause  and  ajl  matters  in  dispute  are  referred  to,  a  recital  in  the  award  that  the  action 
was  referred,  without  mentioning  other  matters  in  difference,  does  not  constitute  an  objection  to 
the  award  on  the  face  of  it.  Paull  v.  Paull,  2  Dowl.  P.  0.  340 ;  2  Cromp.  &  Meeson,  235 ;  4 
Tyr.  72.  Such  an  objection  should  be  made  the  ground  of  a  separate  appUcation  to  set  aside 
the  award,  supported  by  affidavits  showing  what  were  the  others  matter  in  difference.    Id. 

If  the  arbitrators  take  into  consideration  matters  not  submitted,  that  is  a  good  objection  to 
the  award ;  and  the  objection  may  be  taken  by  pleading  to  an  action  on  the  award.  Bean  v. 
Farnam,  6  Pick.  269 ;  Fisher  v.  Pimbley,  11  East,  193. 

In  some  cases  where  an  award  embraces  matters  not  submitted,  if  the  different  matters  con- 
sidered and  decided  by  the  arbitrators,  are  set  out  separately  in  the  award,  the  award  is  held  to 
be  void  only  as  to  the  matters  not  submitted.  Thrasher  v.  Haynes,  jun.,  2  N.  Hamp.  R.  429, 
and  cases  cited.  But  where  matters  not  submitted  are  considered  by  the  arbitrators,  and  a  gross 
sum  is  awarded,  the  whole  award  is  void.    Id. 

"Where  cross  actions  and  all  matters  in  difference  are  referred,  and  the  award  decides  the 
actions  only,  it  is  no  objection  to  the  award  that  a  claim  not  included  in  either  action  was  brought 
before  the  arbitrator  upon  which  he  has  not  adjudicated,  unless  it  be  also  averred  that  he  did  not 
take  such  claim  into  his  consideration.     Rex  v.  St.  Catherine  Dock  Co.,  1  Nev.  &  Man.  121. 

On  a  reference  of  all  matters  in  difference,  a  demand  on  one  side  was  laid  before  the  arbitra- 
tors, and  immediately  admitted  by  the  other  party ;  no  evidence  was  therefore  given  concerning 
it,  nor  any  adjudication  upon  it  requested.  The  arbitrators  published  their  award  of  and  con- 
cerning the  matters  referred  to  them,  directing  payment  of  a  sum  of  money  (without  saying  on 
what  account)  to  the  party  against  whom  the  above  claim  had  been  made,  with  costs ;  upon  a. 
rule  to  set  aside  the  award,  on  the  ground,  among  others,  that  it  was  not  final,  and  that  it  did 
not  decide  all  matters  in  difference ;  and  it  was  proved  that  they  left  that  claim  out  of  consid- 
eration in  making  their  award,  as  a  matter  not  in  dispute;  held,  that  the  award  was  bad  ;  the 
claim  having  once  been  presented  to  the  arbitrators,  it  was  a  matter  in  difference.  In  the  matter 
of  arbitration  between  Robson  v.  Railston  (1  Barn.  &  Adol.  723),  Lord  Tenterden  said :  "  There 
would  be  great  difficulty  in  recovering  that  debt  by  any  subsequent  proceeding." 

Demands  made  by  one  party  only  were  submitted;  and  the  arbitrators  awarded  that  the 
plaiatifls,  on  whom  the  demand  was  made,  but  who  made  no  demand  on  their  part,  should 
recover  of  the  defendant  a  sum  of  money,  and  that  one  of  the  plaintiffs  should  recover  of  him 
a  cow ;  held,  that  the  arbitrators  having  exceeded  their  powers,  the  plaintiff  was  not  entitled 
to  recover.  The  award  was  not  warranted  by  the  submission.  Worthen  v.  Stevens,  4  Mass.  448. 
The  rule  cannot  embrace  demands  between  different  parties ;  but  exists  where  the  parties 
were  the  same,  although  acting  in  different  rights.  Thus,  a  rule  may  be  made  between  A.  and 
the  administrator  of  B.  and  C,  who  were  partners  in  trade,  and  whom  0.  survived,  submitting 
all  demands  between  A.  and  the  deceased  partners  or  either  of  them ;  if  in  such  case  a  sum  of 
money  is  awarded  as  due  from  the  estate  of  0.,  the  surviving  partner,  and  that  the  administra!,or 
shall  pay  the  costs  of  the  reference ;  held,  that  these  costs  were  a  charge  upon -the  partnership 
fund.  Whitney  v.  Cook,  5  Mass.  R.  139.  Parsons,  Gh.  J.,  observed  :  "  The  demands  of  the 
defendant  annexed  to  the  rule,  were  against  the  partnership,  and  which  he  could  substantiate 
against  the  administrator  of  the  surviving  partner.  But  each  partner  might  have  made  pay- 
ments or  advances  on  the  partnership  account,  as  well  as  on  his  own ;  to  meet  which,  defendant 
In  error  might  have  several  demands.  It  was,  therefore,  most  convenient  that  the  same  amica- 
ble adjustment  should  adjust  all  these  demands ;  and  we  are  of  opinion  that  the  parties  in  the 
rule  might  give  them  authority  for  these  purposes  by  the  submission.  It  appears  by  the  report 
that  these  separate  demands  were  not  supported  on  either  side,  or  were  balanced ;  for  a  report 
is  made  for  a  sum  due  from  the  surviving  partner,  which,  it  is  stated,  is  in  fuU  of  all  the  matters 
submitted."     Held,  also,  that  costs  follow  the  damages  awarded. 

*  *  See  Pidler  v.  Cooper,  19  Weed.  288,  et  seq.,  and  the  cases  there  cited  by  Bronson,  J. ; 
Dater  v.  Wellington,  1  HUl,  319.  *  * 

(Where  the  arbitrators  order  a  sum  of  money  paid  to  a  third  person,  such  third  person  cannot 
sue  upon  the  award.     MUlard  v.  Baldwin,  3  Gray  (Mass.)  484.) 
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The  averment  tHat  the  defendant  had  notice  of  the  award  thongh  com- 
monly made,  is  entirely  unnecessary,  the  fact  of  the  making  of  the  award 
being  as  much  within  the  knowledge  of  the  one  party  as  the  other,(l) 
consequently  this  averment  need  not  be  proved,  unless  it  is  expressly 
provided  that  the  award  should  be  notified  to  the  parties,  in  which  case 
notice  mast  appear  to  have  been  regularly  given.(2)  Nor  is  proof  of  a 
demand  of  payment  necessary,  except  where  the  payment  is  of  a  collateral 
sum  upon  request ;  as,  where  the  defendant  promised  to  pay  a  sum  of 
money  on  request,  in  case  he  did  not  perform  the  award  on  his  part,  for 
which  sum  the  action  was  brought  ;(3)  there  it  was  held  that  the  aver- 


(1)  8  Rep.  92 ;  Cro.  Car.  131 ;  2  Saund.  62  a,  n.  4. 

(2)  OhM  V.  Hordon,  2  Bulstr.  144. 

Note  925. — ^However,  in  Kingsley  t.  Bill  (9  Mass.  R.  198),  in  action  of  aasnmpait  on  an  award, 
held,  that  a  declaration  containing  no  allegation  that  the  award  was  ever  published  or  made  to 
the  defendant,  except  by  the  commencement  of  the  action,  was  a  fatal  defect ;  for  an  award, 
without  publication  or  notice,  was  no  foundation  for  an  action. 

*  *  And  see  Buck  v.  Wadsworth,  1  Hill,  321 ;  Ott  v.  Schroeppel,  3  Barb.  56 ;  and  index  to 
the  notes  to  Volumes  I  and  II  of  the  text,  title  Arhiirators.  *  * 

It  is  said  by  Lord  Tindal,  Ch.  J.,  in  Musselbrook  v.  Dunkin  (9  Bing.  605),  that  an  award  is 
published  when  the  parties  have  notice  that  it  is  within  their  reach  on  payment  of  such  expenses 
as  are  just  and  reasonable.  However,  in  Macarthur  v.  Campbell  (5  Barn.  &  Adol.  518),  Denman 
Ch.  J.,  said:  '-But  I  think  these  last  words  need  not  form  part  of  the  definition."  Accordingly^ 
it  was  held,  that  an  award  is  published  when  the  arbitrator  gives  the  parties  notice  that  it  may 
be  had  on  payment  of  his  charges ;  whether  they  are  reasonable  or  not. 

"Where  one  interested  in  an  award,  though  not  nominally  a  party,  is  present  when  it  is  sub- 
mitted, and  privy  to  it,  it  is  to  be  presumed  that  it  was  referred  with  his  approbation.  Thus, 
parties  claiming  the  right  to  let  an  estate,  interplead,  as  it  were,  in  the  presence  of  a  third  person, 
and  agree  to  refer  the  question  to  arbitrators,  and  such  third  person  entering  into  possession  with 
the  knowledge  of  such  arbitration ;  held,  that  he  was  bound  to  take  notice  of  the  award  at  his 
peril.    Humphreys  v.  Gardner,  11  John.  B.  61. 

The  submission  contained  a  provision  that  the  award  should  be  ready  to  be  delivered  to  the 
parties  in  difference  on  or  before  a  stated  day.  Although  such  a  stipulatioii  entitles  the  party  to 
a  delivery  of  the  original  award,  yet,  if  he  accepts  a  copy  from  the  arbitrators  without  objection, 
this  will  be  deemed  a  waiver.  SeUick  v.  Adams,  15  John.  R.  191.  Where  the  award  was  duly 
executed  and  produced  to  the  parties,  and  it  was  twice  read  over  by  the  arbitrators,  and  the  de. 
fendants  appeared  to  be  satisfied  with  it,  and  promised  to  perform  it,  and  did  in  fact  make  a  parj 
performance,  by  paying  sixty-three  dollars,  which  was  part  of  the  sum  awarded  to  be  paid,  and 
they  did  not  require  a  copy  of  the  award,  or  a  duphcate  original,  and  the  arbitratore  then  finally 
separated ;  but  afterwards  demanded  the  award,  or  a  copy,  which  was  refused ;  in  an  action  on 
the  bond,  and  no  award  pleaded,  held,  that  demand  and  refusal  was  not  admissible  under  the 
issue  on  that  plea.  Held,  also,  that  the  conduct  of  the  defendants  amounted  to  a  waiver  of  a  de- 
livery.    Perkins  v.  Wing,  10  John.  R.  143.    (See  French  v.  New,  20  Barb.  N.  Y.  481.) 

(3)  Birks  v.  Trippet,  1  Saund.  33, 

Note  926.— Gibbs  v.  Southam,  5  Barn.  &  Adol.  911.  See  Wharton  v.  King,  2  Id.  528, 
"IndehHaiiiS  asewmpsit,  is  not  a  proper  form  of  declaring  on  mutual  promises  to  pay  a  sum  of 
money  on  the  non-performance  of  an  award  made  in  the  plaintiff's  favor ;  for  the  money  in  such 
case  is  a  collateral  sum,  and  a  penalty,  and  not  a  debt  or  duty  precedent ;  for  which  reason  there 
must  be  a  demand  of  it  before  the  commencement  of  the  action.  Birks  v.  Trippet,  1  Saund.  33- 
But  see  Cro.  Car.  384.  But  it  is  not  unusual  to  add  a  count  in  indebitatus  assvmpsit,  for  a  sum  o 
money  due  on  an  award,  made  under  a  mutual  reference  by  the  plaintiff  and  defendant  of  certain, 
matters  in  difference  between  them;  for  such  a  sum  is  a  debt,  and  may  be  made  the  subject  o^ 
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ment  of  demand  must  be  specially  made  and  proved.  The  rule  is  diffei'- 
ent  in  the  proceedings  by  attachment ;  where,  as  the  process  is  for  a  con- 
tempt, personal  notice  of  the  award,  as  well  as  a  demand  of  the  money,  is 
always  necessary. 

If  the  award  direct  some  act  to  be  done  by  the  plaintiff',  previous  to 
that  which  is  required  of  the  defendant,  a  performance  of  this  precedent 
act,  on  the  part  of  the  plaintiff,  ought  to  be  averred  and  proved.  As  to 
the  proof  of  the  defendant's  default  in  not  performing  the  award,  where 
the  alleged  breach  is  for  not  paying  a  sam  of  money  awarded  to  the  plain- 
tiff, the  burden  of  proof  is  with  the  defendant,  who  oaglit  to  prove  the 
payment,  if  he  can,  in  discharge  of  himself  (1) 

Effect  of  an  award. 
A  submission  and  award(2)  have  in  some  casss  bsen  admitted  in  evi- 


an  action  of  debt.  And  there  are  aeveral  precedents  to  be  found  of  such  declarations.  However 
it  is,  in  general  unnecessary  to  declare  specially  on  an'  award  for  the  payment  of  money,  made 
under  a  parol  submission  merely ;  for  where  there  are  no  arbitration  bonds,  but  an  award  appears 
in  evidence  to  have  been  made  under  a  parol  submission,  the  reference  and  arbitration  may  be 
given  in  evidence,  as  statement  of  accounts  between  the  parties,  and  an  admission  of  the  balance, 
under  the  common  counts  of  the  declaration  adapted  to  the  nature  of  the  debt,  particularly  on 
the  account  stated.  *  *  And  see  Brady  v.  The  Mayor,  &c.  of  Brooklyn,  S.  P.,  1  Barb.  S.  C.  E- 
684.  *  *  And  this  may  be  done,  though  the  plaintiff,  under  a  summons  for  particulars,  give  in 
the  sum  awarded  as  his  claim,  by  that  description."    Lawes'  Assump.  453,  454. 

(1)  See  Rodham  v.  Stroher,  3  Keb.  830;  Birks  v.  Trippet,  1  Saund.  33  a;  Philips  v.  Knight- 
ley,  1  Bernard.  151. 

Note  927. — An  award  of  arbitrators  decides  the  rights  of  parties  as  effectually  as  a  judgment 
at  law,  or  a  decree  in  chancery.    Bulldey  v.  Stewart,  1  Day's  R.  130.    Arbitrament  is  res  judi. 

cata,  and  is  an  end  of  differences.    Jones  v. ,  1  Ro.  380.    A  party  to  an  award  can  never 

leap  over  it,  treating  it  as  void,  and  litigate  his  right  anew,  by  commencing  an  action,  as  if  the 
award  had  not  been  made ;  and  id  a  collateral  manner,  attack  its  validity.  Bulkley  v.  Stewart, 
supra.  If  the  award  .is  acquiesced  in,  and  the  money  voluntarily  paid  by  the  plaintiffs,  an  action 
cannot  be  maintained  to  recover  it  back.  Id.  A  plea  of  an  award  in  pursuance  of  a  parol  sub- 
mission, is  good  without  averring  performance.  Jessiman  v.  The  Hav.  &  Fran.  Iron  M.  Co.,  1  N. 
Hamp.  B.  68 ;  Armstrong  v.  Hasten,  11  John.  R.  189.  In  this  last  case  tlie  court  observe : 
"  There  were  some  distinctions  formerly  made  in  the  manner  of  pleading  an  award,  with  respect 
to  the  necessity  of  averring  a  performance  of  the  thing  awarded.  Before  it  was  settled  that  as- 
sumpsit would  lie  upon  mutual  promises,  it  was  held,  when  the  submission  was  not  by  deed,  that 
the  party  was  bound,  in  pleading,  to  allege  performance  of  the  award.  At  this  day,  these  dis- 
tinctions no  longer  exist,  and  there  is  scarcely  a  case  that  can  now  arise,  where  it  is  requisite  for 
•he  defendant,  in  pleading  an  award  in  bar,  to  allege  performance." 

The  fraudulent  conduct  of  a  party  before  the  arbitrators,  will  not  constitute  a  ground  upon 
which  a  plaintiff  can  recover  back  money  paid  in  compliance  with  an  award :  it  may  be  the 
foundation  of  relief  in  chancery,  or  of  an  action  at  law,  for  that  precise  wrong,  but  it  cannot 
change  the  rights  of  the  parties,  as  settled  by  the  award.  Bulkley  v.  Stewart,  supra.  (See  also 
Viele  V.  Troy  &,  Boston  R.  Co.,  21  Barb.  381.) 

(2)  Note  928.— A  promise  to  pay  will  be  implied  from  an  agreement  of  parties  to  abide  by  ilie 
decision  of  individuals  named  to  appraise  and  determine  the  value  of  work  done  and  performed 
by  one  party  for  the  other.    Efner  v.  Shaw,  2  Wend.  567. 

An  action  may  be  maintained  on  an  award,  made  under  a  submission  by  a  judge's  order,  the 
parties  having  attended  at  the  reference.  Warton  v.  King,  1  M.  &  Rob.  96.  Two  persons 
assigned  to  the  plaintiff  all  debts  due  to  them,  and  gave  him  a  power  to  receive  and  compound  for 
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the  same ;  held,  that  the  plaintiff  might  maiatain  assumpsit  cm  the  award  in  his  name.    Banfill. 
V.  Leigh,  8  T.  R.  611. 

Assumpsit  lies  for  revoking  a  submission  to  arbitration,  not  under  seal,  before  award  made, 
although  it  contains  no  express  agreement  not  to  revoke,  but  only  the  words,  "  agrees  to  stand 
to,  abide,  perform,"  &o.,  the  award;  and  the  proper  measure  of  damages  for  such  injurious  revo- 
cation, was  the  sum  the  plaintiff  would  have  recovered  if  the  defendant  had  not  revoked.  Brown 
V.  Tanner,  1  Car.  &  Payne,  651 ;  1  M'C.  &  T.  464. 

The  death  of  defendant,  after  making  the  award  in  pursuance  of  a  rule  of  court,  where  no  ver- 
dict or  judgment  has  been  entered  up,  abates  the  suit ;  and  the  court  wiU  not  enforce  the  award 
by  attachment;  still  the  party  has  a  remedy  by  action.     Maffey  v.  Godwin,  1  ITev.  &  M.  101, 

In  an  action  between  the  owner  of  land  and  a  party  holding  by  his  permission,  but  claiming  to 
hold  as  bailiff,  and  not  as  a  tenant,  it  was  referred  to  an  arbitrator,  who  was  to  say  what  was  to 
be  done  by  the  parties  with  respect  to  the  land.  He  awarded  that  the  holding  was  as  tenant, 
that  the  tenancy  should  cease  on  the  delivery  of  the  award,  and  that  possession  of  the  land  should 
be  delivered  up  to  the  ovnier  in  one  month  after.  On  an  issue  between  landlord  and  an  execu- 
tion creditor  of  the  tenant,  whether  the  crops  on  the  land  at  a  certain  time  were  the  property  of 
the  party  so  found  to  have  been  tenant,  the  award  was  held  to  be  admissible  in  evidence  on  the 
part  of  the  landlord.  Held,  also,  that  the  award  did  not,  of  itself,  change  the  property.  Thorpe 
V.  Eyre,  1  Adol.  &  Ell.  926. 

"Where  an  award  creates  a  new  duty,  instead  of  that  which  was  in  controversy,  the  party  has 
his  remedy  on  the  award,  and  cannot  resort  to  the  original  cause  of  action ;  for  the  award  is  a 
good  bar  to  that  action.    Armstrong  v.  Masten,  11  John.  E.  189. 

Where,  by  the  terms  of  an  award,  acts  are  to  be  performed  on  the  same  day  by  both  parties  to 
the  submission,  as,  that  one  shall  convey  a  lot  of  land,  and  the  other  pay  a  certain  sum  of  money, 
in  an  action  for  the  recovery  of  the  money,  it  is  incumbent  on  the  plaintiff  to  aver  performance 
or  an  offer  to  perform,  on  his  part,  and  if  he  neglect  so  to  do,  defendant  may  crave  oyer  of  the 
award,  and  demur  to  the  declaration,  or  plead  the  non-performance  of  the  plaintiff,  in  bar  of  the 
action.     Hay  v.  Brown,  12  Wend.  591. 

'  The  general  principle  of  law  is,  that  in  an  action  on  the  award,  the  merits  of  the  award  cannot 
be  examined,  nor  can  it  be  impeached,  except  for  the  corruption,  partiaUty  or  misconduct  of  one- 
or  more  of  the  arbitrators,  or  on  account  of  some  fraudulent  concealment  of  facts  by  one  of  the 
parties.  Per  Mellen,  C.  J.,  in  Parsons  v.  Hall's  Ex'r,  3  Greenl.  E.  60 — citing  1  Saund.  321,  note 
d;  2  Burr.  701;  Kleine  v.  Catora,  2  Gall.  61;  2  Tea.  jun.  15;  Newbiaryport  M.  Ins.  Co.  v. 
Oliver,  8  Mass.  R.  402 ;  Homes  v.  Avery,  12  Id.  134.  But  where  defendant,  being  executor, 
and  no  party  to  a  receipt,  which  was  discovered  after  award  made ;  and  the  submission  being  tO' 
determine  a  demand  against  the  estate ;  and  which  by  the  receipt,  appeared  to  have  been  paid ; 
held,  that  under  the  circumstances,  the  defendant  was  entitled  to  give  the  receipt  in  evidence,  in 
bar  of  the  action  on  the  award ;  there  being  strong  ground  to  believe  that  the  plaintiff /raMcZ- 
vientty  concealed  this  fact  from  the  arbitrators,  for  purposes  wholly  unjustifiable.  Parsons  v.  Hall 
supra. 

A  lease  was  made -to  S.  for  999  years,  at  a  stipulated  rent  for  the  first  seven  years ;  but  subse- 
quent, at  such  rent  as  three  or  five  arbitrators  of  the  parties  to  be  chosen  in  the  eighth  year, 
should  award  and  indorse  thereon.  It  appeared  that  a  writing,  purporting  to  be  an  award,  was 
amnexed;  but  it  being  proved  at  the  trial  that  the  award  annexed,  was,  by  mistake,  substituted 
for  the  award  really  made  between  the  parties;  held,  that  the  plaintiff  could  not  recover  in  cove- 
nant broken  upon  the  lease.  Montague  v.  Smith,  8  Mass.  E,  396.  Parker,  C.  J.,  in  delivering 
the  judgment  of  the  court,  observed :  "  The  mode  adopted  by  the  parties  to  effect  this  (their)  in- 
tention was,  that  the  award  should  be  indorsed  upon  the  lease ;  and  either  party  might  well 
refuse  to  consider  anything  as  an  award  which  was  not  so  indorsed."  "  It  would  be  monstrous- 
that  the  rent  of  this  estate,  to  continue  forever,  as  we  almost  say,  should  depend  upon  oral  testi- 
mony, or  upon  writings  wholly  disjoined  from  the  documents  of  the  title ;  and  it  would  be  directly 
in  opposition  to  the  express  provision  of  the  parties  to  the  original  contract."  (As  the  defence  in 
an  action  on  an  award,  see  Strong  v.  Strong,  9  Cush.  560.) 
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dence,  in  actions  founded  on  the  original  debf;,  as  an  admission  on  the 
part  of  the  defendant.  In  the  case  of  Keen  v.  Bathshore,(l)  which  w'as 
an  action  for  work  done,  with  the  usual  money  counts,  Lord  Chief  Justice 
Eyre,  admitted  the  award  of  the  arbitrator  as  a  statement  of  accounts  be- 
tween the  parties  and  an  admission  of  the  balance  due  to  the  plaiiitiff.(2) 
And  upon  the  same  principle,  in  the  case  of  Kingston  v.  Phelps,(3)  which 
was  an  action  of  assumpsit  on  a  policy  of  insurance,  Lord  Kenyon  al- 
lowed an  award  on  the  matters, in  dispute  to  bs  given  in  evid3no3.(4) 


(1)  1  Bsp.  N.  P.  0.  194 

(2)  And  see  Daniell  v.  Pitt,  and  other. cases  there  cited. 

Note  929. — Even  an  award,  void  as  such,  is,  in  some  instances,  admissible  as  evidence  of  an 
iacconnt  stated.     Montgomery  v.  Ivers,  IT  John.  E.  38. 

*  *  Brady  v.  The  Mayor,  &a.,  of  Brooklyn,  1  Barbour  S.  0.  K  584,  S.  P.  *  * 
Tlie  plaintiff  and  defendant  entered  into  a  joint  and  written  contract  with  the  owner  of  a  vessel, 
to  supply  her  with  colonial  produce  at  Jamaica,  by  a  given  time.  The  contract  not  being  com- 
plied with,  the  owner  made  a  demand  on  the  plaintiff  alone,  who  agreed  to  refer  the  amount  of 
the  damage  sustained  by  such  owner  to  an  arbitrator,  without  the  knowledge  or  consent  of  the 
defendant.  The  arbitrator  having  awarded  a  certain  sum  to  be  due  to  the  owner,  the  plaintiff 
paid  the  amount,  and  brought  an  action  for  money  paid,  against  the  defendant,  for  a'moiefy 
thereof;  held,  that  he  was  entitled  to  recover.    Burnell  v.  Minot,  4  J.  B.  Moore,  340. 

(3)  Peake  N.  P.  C.  328.  The  proof  of  the  plaintiff's  submission  to  the  reference  failed  in  this 
ease ;  so  that  he  was  obliged  to  resort  to  other  evidence. 

(4)  Note  930. — An  award  directing  payment  of  money  at  a  certain  time,  interest  from  that  time 
is  recoverable  by  action.  In  the  Matter  of  Arbitration  between  Ohurcher  and  Stringer,  2  Barn.  & 
Adol.  111.     But  on  motion,  principal  only. 

An  action  of  debt  will  lie  on  an  award  of  money,  without  regard  to  the  penalty  of  the  bond. 
Ex  parte  WaUis,  T  Cowen,  522. 

In  Shepherd  v.  "Watrous  (3  Gaines,  166),  the  parties  agreed  to  submit  the  matter  in  dispute  in 
an  action  of  slander;  and  the  arbitrator  awarded  $100  to  the  plaintiff;  and  in  an  action  to  re- 
cover the  sum  awarded,  held,  that  the  defendant  could  not  show  that  the  words  were  not  action- 
able. And  where  the  submission  is  not  made  a  rule  of  court,  it  is  no  ground  of  objection  to  the 
award,  in  an  action  to  enforce  it,  that  it  is  against  law.  Jackson  v.  Ambler,  14  John.  R.  211 ; 
Cranston  v.  Konney's  Ex'rs,  9  Id.  212 ;  Mitchell  v.  Bush,  1  Cowen,  183.  In  Mitchell  v.  Bush 
(svjpra),  the  action  was  assumpsit,  on  an  award  of  arbitrators;  held,  that  a  parol  submission  and 
award  that  B.  shall  pay  M.  a  sum  of  money  as  a  compensation  for  the  future  use  of  M.'s  private 
road,  made  by  him  partly  over  his  own  land,  and  partly  over  the  land  of  others,  without  their 
permission,  is  valid ;  the  passing  of  a  permanent  right  of  way  not  being  in  the  contemplation  of 
the  parties. 

The  parties  agree  to  submit  the  demand,  made  by  the  plaintiff  upon  the  defendant,  to  arbitra- 
tion ;  and,  for  that  purpose,  execute  under  their  seals  an  instrument  of  submission,  which  they 
acknowledge  before  a  justice.  The  arbitrator  having  made  his  award,  the  parties  in  writing, 
imder  ihm/r  hands  only,  agreed  that  the  decision  of  the  arbitrator  might  be  opened  and  made 
public;  and' further  agreeing  to  abide  the  decision ;  in  assumpsit  on  the  award  and  the  promise 
to  abide;  lield,  that  the  plaintiff  could  not  recover.  Bowes  v.  French,  2  Pairf  R.  182.  The 
promise  to  abide,  not  being  founded  on  any  consideration,  was  not  binding.  The  submission  not 
being  pursuant  to  the  statute,  the  award  could  not  receive  the  sanction  of  the  Common  Pleas  ; 
nevertheless,  the  defendant  had  a  right  to  insist  upon  this  condition  precedent  to  his  liability. 
Weston,  J.,  observes:  "  But  it  is  contended  that  this  condition  might  be,  and  was,  waived  by 
the  defendant.  If  it  was,  his  liability  to  abide  the  award  depended  upon  the  submission,  for 
■which"  the  appropriate  action  was  debt  or  covenant." 

However,  this  seems  to  be  "  a  subtlety  about  a  form ;  for  it  is  reduced  to  nothing  else."  An 
award  has  been  held  to  be  sufficient  to  enable  a  party  to  recover  in  an  action  of  ejectment.    Sel- 
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lick  V.  Adams,  18  John.  K.  197.  The  award,  as  such,  is  not  offered  as  evidence  of  title ;  tat  the 
opposite  party  is  concluded,  by  his  agreement,  from  disputing  the  right  of  the  plaintiff,  and  is  as 
effectual  when  by  parol  as  under  seal  An  award  is  conclusive  between  the  parties  as  to  the 
subject  matter.  ■Williams,  C.  J.,  in  Shelton  v.  Alcox,  11  Conn.  E.  240.  Accordingly,  it  was 
held,  that  an  award  in  writing  not  under  seal  might  be  given  in  evidence  in  an  action  of  trespass 
quare,  kc,  without  pleading  it ;  for  the  award  concluded  defendant  from  contesting  the  title 
again.  Id.  The  award  in  such  case  has  not  the  operation  of  a  conveyance ;  and  is,  therefore,  as 
effectual  without  deed  as  if  under  seal.    Id. 

Parties  agree  to  admit  to  certain  arbitrators  questions  in  difference  between  them,  and  agree  to 
abide,  each  giving  a  note  to  be  placed  in  the  hands  of  a  third  person,  to  be  delivered  up  against 
the  party  failing  to  perform ;  held,  that  the  action  was  properly  brought  upon  the  note.  Kellogg 
V.  Curtis,  9  Pick.  534 ;  Gregory  v.  Allyn,  3  0  Conn.  E.  133.  And  this,  though  the  sum  for  which 
the  note  was  made  is  reduced  by  the  indorsement  of  the  arbitrators. 

In  Small  v.  Connor  (8  Greenl.  R.  165),  the  submission  was  made  pursuant  to  the  statute;  ihe 
condition  of  which,  therefore,  was,  that  the  award  should  be  reported  to  the  court  for  their  sanc- 
tion ;  but  it  was  not  returned  in  season.  Nevertheless,  an  action  was  held  to  be  sustainable  on 
a  bond  executed  subsequent  to  the  submission  conditioned  for  the  payment  oi  the  sum  that  might 
be  awarded  by  said  referees.  Mellen,  C.  J.,  says :  "  By  examining  the  condition  of  the  bond,  it 
does  not  appear  that  the  acceptance  of  the  report  and  judgment  thereon,  at  the  proper  term  of 
the  court,  were  made  necessary  to  entitle  the  plaintiff  to  recover  on  the  bond." 

In  Bulkley  v.  Stewart  (1  Day's  E.  130),  it  was  said  by  the  court :  "  When  not  complied  with, 
it  shaD,  in  some  cases,  furnish  a  rule  of  damages,  in  an  action  brought  on  the  original  claim.  If, 
however,  in  such  eases,  there  are  any  circumstances  which  would  be  a  sufficient  objection,  in 
point  of  law,  to  an  award,  it  will  be  open  for  the  parties  to  show  it  at  the  trial  Bailey  v.  Leioh- 
mere,  1  Bsp.  R.  STT. 

Covenantor  and  covenantee  submitted  the  amount  of  damages  accruing  from  a  breach  of  cove- 
nant to  an  arbitrator ;  held,  that  in  action  on  the  covenant,  the  arbitrator's  award  was  conclu- 
sive as  to  the  amount  of  damages,  unless  the  award  itself  could  be  impeached.  Whitehead  v. 
TattersaU,  1  Adol.  k  Ellis,  491.  The  award  of  an  arbitrator  conclude  the  right.  (See  Gushing 
V.  Babcock,  38  Maine,  452.) 

If  a  contract  be  subsequently  changed,  you  must  declare  otherwise  than  on  the  contract  itself. 
Thus  Preeman  v.  Adams  (9  John.  R.  115),  where  the  tune  for  making  an  award  was  enlarged, 
and  the  award  made  within  such  enlarged  time ;  held,  that  no  action  lay  on  the  bond,  though 
the  enlargement  was  under  seal ;  the  proper  remedy  being  on  the  submission,  implied  in  the 
agreement  to  enlarge  the  time. 

To  recover  upon  an  award,  made  in  pursuance  of  a  submission  by  execu,f  ors,  it  must  be  brought 
by  the  executors  in  their  personal  right ;  because  they  cannot  recover  upon  the  original  cause  of 
action.  Though  for  the  purpose  of  description  of  the  persons  suing,  it  may  not  be  improper  to 
name  them  as  executors.    Tevis's  Ex'r  v.  Tevis's  Ex'r,  4  Hon.  R.  46. 

To  recover  upon  an  award  made  under  a  submission  by  one  of  two  or  more  executors,  the  ac- 
tion should  be  brought  in  the  name  of  the  executor  only,  by  whom  the  agreement  to  submit  was 
made ;  and  where  the  action  is  brought  by  two  or  more,  upon  a  submission  alleged  to  be  made- 
by  all,  there  can  be  no  recovery  upon  evidence  going  to  prove  a  submission  by  one  only.  Id. 
And  this  upon  the  principle,  that  in  an  action  by  two  or  more,  upon  a  contract  alleged  to  have 
been  made  by  all,  there  can  be  no  recovery  upon  evidence  of  a  contract  by  part  only  ;  though 
the  plaintiffs  declare  in  their  fiduciary  charaotei-s,  it  does  not  alter  the  general  piinciple.    Id. 

In  assumpsit  on  an  award,  the  plaintiff  proves  and  recovers  less  than  the  sum  demanded:  'it  is 
not  cause  of  demurrer  that  the  plaintiff  in  his  declaration  states  the  indebtedness  of  the  de- 
fendant and  his  promise  to  pay,  in  a  greater  sum  than  he  is  entitled  to  reoover.  Waite  v.  Barry, 
12  Wend.  371. 

*  *  Brady  v.  The  Mayor,  &c.,  of  Brooklyn,  1  Barbour  S.  C.  E.  584,  S.  P.  *  * 

Counts  on  an  award  may  be  joined  with  counts  in  assumpsit  for  the  breach  of  an  agreement 
to  stand  by,  perform,  and  not  revoke  an  award  to  be  made ;  and  the  judge  at  Nisi  Prius  will  not 
put  the  plaintiff  to  elect  which  set  of  counts  he  will  rest  his  case  upon.  Brown  v.  Taiinw,  1 
Car.  &  Payne,  651 ;  M'Clel.  &  Yerg.  464. 

Arbitrament  without  performance  is  a  good  plea,  whore  the  parties  have  mutual  remedies. 
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Defence. 

The  defendant  may  insist  at  tlie  trial,  under  tlie  general  issue,  on  any 
legal  objection  to  the  validity  of  the  award,  which  is  apparent  in  the 
award  itself;  and  if  courts  of  law  have  not  any  jurisdiction  over  the 
award,  so  that  there  is  no  power  to  make  an  application  for  setting  it  aside, 
the  defendant  may  show  some  irregularity  by  matter  extriiislc,(l)  such  as 


Gaseoyne  v.  Edwards,  1  T.  &  J.K  19.  Thus,  where  there  are  mutual  covenants  to  perform  the 
award,  in  an  action  of  covenant;  held,  that  each  party  has  his  remedy  upon  the  submission.  So 
in  Allen  v.  Harris  (Ld.  Raym.  122),  the  court  recognized  the  same  distinction.  So  in  Crafts  v- 
HaTris (reported in Garthew,  18'7),  where  theactionwas  assumpsit,  to  which  the  defendant  pleaded, 
that  after  the  promises  stated  hi  the  declaration,  he  and  the  plaintiff  had  submitted  themselves: 
and  all  matters  in  difference,  to  arbitrators,  who  made  their  award,  which  was  set  out  in  the 
plea,  without  alleging  that  he  had  performed  the  award  on  his  part.  The  case  was  argued  on 
demurrer  ;  and  it  was  adjudged  by  the  court  that  an  award  without  performance  is  a  good  bar 
to  an  action  on  the  case,  if  the  parties  have  mutual  remedies  against  each  other ;  but  it  is  not, 
if  there  be  no  mutual  remedies  to  enforce  the  performance.  In  that  case,  the  award  was  had 
being  conditional,  and  the  plaintiff  had  judgment. 

Where  an  action  is  referred  which  is  not  referable  by  statute,  it  may  be  treated  as  a  submis- 
sion to  arbitration,  and  then  it  becomes  a  proper  subject  of  an  action.  Spencer,  C.  J.,  in  Harris 
V.  Bradshaw,  18  John.  R.  26.  But  where  an  action  of  assumpsit  is  referred  pursuant  to  a  rule  of 
.court  entered  by  consent  of  parties ;  it  being  not  referable,  as  not  involving  the  examination  of 
long  accounts,  yet  the  consent  of  the  parties  will  conclude  from  making  the  objection,  because,  it 
being  an  action  of  assumpsit,  there  might  have  been  long  accounts ;  the  reference  being  an  ad- 
mission that  the  ease  was  within  the  statute.  Id.  Although  the  judgment  on  the  report  is  va- 
cated, the  plaintiff  cannot  sue  an  action  on  such  report  and  treat  it  as  an  award :  the  cause 
pending  in  court  was  referred,  the  court  had  jurisdiction,  and  their  rule,  unless  itself  vacated, 
put  an  end  to  the  effect  of  the  report ;  and  this  left  the  plaintiff  where  he  was  before,  at  liberty 
to  go  to  trial  in  the  original  cause ;  consequently  an  action  on  the  report  could  not  be  sustained. 
Id.  Had  the  action  been  in  tort,  then  the  objection  to  the  jurisdiction  of  the  court  to  refer  the 
cause  would  have  been  open  to  either  party,  on  a  writ  of  error.     Id. 

"Whenever  an  award  is  ma,de  nomindWy  to  one,  where  the  interest  is  in  another,  that  other  is 
entitled  to  recover  the  money  received  in  an  action  for  money  had  and  received.  Heard  v.  Brad- 
ford, 4  Mass.  R.  326. 

*  *  And  a  report  made  by  a  referee,  in  an  action  not  referable,  will  enure  as  an  award. 
Diedrick's  Adm'rs  v.  Richley,  2  Hill,  271.  And  see  the  reporter's  notes,  to  Id.  pp.  272,  273,  as 
to  form  of  submissions,  and  where  they  are  irrevocable.  *  * 

An  award  made  upon  a  parol  submission,  and  performance  of  the  award,  is  a  bar  to  an  action 
founded  on  simple  contract.  Homes  v.  Avery,  12  Mass.  R.  134.  But  it  is  very  clear,  that  an 
arbitrament  and  award,,  if  valid,  merges  the  original  demand ;  it  will  bar  an  action  brought  on 
the  original  cause  of  action.  Tevis's  Ex'r  v.  Tevis's  Ex'r,.  4  Mon.  R.  46.  To  be  such  a  bar,  the 
award  must  be  a  valid  one,  and  have  been  made  in  pursuance  of  a  legal  submission  by  the  proper 
person.    Id.    (See  also  BraziU  v.  Isham,  2  Kernan  N.  Y.  9 .) 

*  *  And  see  McManus  v.  McCulloch,  6  Watts,  357 ;  Elmendorf  v.  Harris,  23  Wend.  628 ; 
Brady  v.  The  Mayor,  &e.,  of  Brooklyn,  1  Barbour  S.  C.  R.  584;  Hays  v.  Hays,  23 
Wend.  263.  *  * 

(1)  Note  931.—*  *  In  Butler  v.  The  Mayor,  &c.,  .of  New  York  (7  Hill,  329),  it  was  held, 
that  parol  evidence  that  the  arbitrators  exceeded  their  powers,  by  considering  matters  not  em- 
braced in  the  submission,  was  competent,  though  the  submission  and  award  were  in  writing,  and 
that  the  rule  was  the  same  at  law  and  in  equity.  Matter  of  Williams,  4  Denio,  195,  S.  P. ;  Hays 
V.  Hays,  23  Wend.  932.     And  see  post,  note  932.  *  * 

See  Kleine  v.  Oatars,  2  Gall.  R.  61. 

In  Barlow  v.  Todd  (3  John.  R.  368),  Spencer,  J.,  delivering  the  opinion  of  the  court  said :  "  It 
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want  of  notice  of  the  meeting,  or  collusion  in  the  arbitrator  ;(1)  but  if  a 
court  of  law  has  such  jurisdiction  (as,  where  the  reference  is  by  rule  of 


is  now  well  eatablished,  that  at  law  nothing  dehors  the  award  invalidating  it,  can  be  pleaded  or 
given  in  evidence  to  the  jury." 

An  award  sought  to  be  impeached  in  a  court  of  equity  for  misconduct  of  the  arbitrators,  espe- 
cially after  great  length  of  time,  the  evidence,  to  set  aside  the  award,  should  be  conclusive. 
Dougherty  v.  McWhorter,  7  Yerger,  239. 

In  an  action  founded  on  an  award,  the  plea  of  non  asswmpsU  enables  the  party  to  show  any- 
thing which  at  Jaw  would  defeat  and  destroy  the  action;  but  when  the  matter  of  defence  is  a 
pure  equity,  calling  for  the  interposition  and  requiring  the  aid  of  a  court  of  equity,  the  defendant 
desirous  of  avaUing  himself  of  it,  must  give  notice  either  by  plea  or  notice ;  nothing  but  the 
common-law  defence  can  be  received  on  the  general  issue.  Duncan,  X,  in  Taylor  v.  Coryell  (12 
Serg.  &  Eawle,  243,  251),  held,  that  mistake  of  the  arbitrators  was  a  matter  only  in  equity, 
and  under  the  general  Issue,  could  not  be  given  in  evidence.  Id.  An  award  cannot  be  im- 
peached for  erroneous  judgment ;  it  must  be  a  mistake  amounting  to  excess  of  authority,  some- 
thing very  gross  and  palpable  ;  and  even  that  matter  could  not  be  gone  into  at  law,  for  if  it  was 
given  in  evidence  the  party  would  be  whoUy  unprepared,  as  all  that  he  has  to  do  is  to  prove  the 
submission  and  the  award.     Duncan,  J.,  iu  Id. 

In  England,  "  in  a  trial  at  law,  the  corruption  and  partiality  of  the  arbitrators  cannot  be  got 
at."  'Wills  V.  Maccormack,  2  Wils.  E.  148.  But  in  Massachusetts  and  in  Pennsylvania,  the 
courts  admit  defendants  to  plead  the  matter  in  an  action  on  the  award ;  but  under  the  general 
issue,  and  witliout  special  notice,  it  seems  that  the  defendant  cannot  avail  himself.    Id. 

(1)  Note  932.—*  *  The  omission  to  appoint,  or  give  notice  of  the  meeting  of  the  arbitrators,  is 
fatal  to  the  award.  See  Jordan  v.  Hyatt,  3  Barb.  S.  C.  E.  275 ;  S.  P.,  Ehnendorf  v.  Harris,  23 
Wend.  628  ;  Butler  v.  The  Mayor,  &c.,  of  New  York,  1  Hfll,  489  ;  S.  C,  1  Barb.  S.  C.  E.  326. 
And  receiving  evidence  in  the  absence  of  a  party  (Blanton  v.  Gale,  6  B.  Monroe,  264),  or  refusing 
a  proper  appUcation  for  time  to  produce  testimony  (Torrance  v.  Amsden,  3  M'Lean,  509)^  or 
fraud  in  a  party  whereby  the  other  is  entrapped  into  an  omission  to  produce  evidence  (Baird  v. 
Cratchiield,  6  Humph.  171),  may  be  shown  against  an  award.  But  an  award  may  be  made  by 
an  umpire  (Eanney  v.  Edwards,  17  Conn.  309),  or  by  the  arbitrators  on  a,  rehearing,  without 
further  proof  or  notice  unless  the  party  ask  to  be  heard  further.  Baker  v.  Hunter,  16  M.  &  W. 
672.     And  see  on  the  same  subject,  Eussell  on  Arbitr.  pp.  185,  186,  192,  199,  209,  230.  *  * 

If  the  arbitrators  refuse  to  hear  evidence  pertinent  and  material  to  the  matter  in  controversy, 
it  ia  unquestionably  such  misconduct  as  will  vitiate  an  aw  ard  in  ix  court  of  equity.  Partiality 
and  corruption  in  either  of  the  arbitrators,  or  the  suppression  and  concealment  of  material  facts 
by  either  of  the  parties,  if  it  can  reasonably  be  supposed  that  the  knowledge  of  such  facts  by  the 
arbitrators  would  have  produced  u,  different  result,  are  causes  for  setting  aside  an  award.  Per 
Spencer,  Ch.  J.,  17  John.  E.  405. 

An  umpire,  being  furnished  by  the  arbitrators  with  the  evidence  taken  before  them,  and 
having  himself  viewed  the  premises,  the  condition  of  which  was  in  question,  made  his  award 
without  calling  for  further  evidence,  or  giving  any  notice  on  that  subject  to  the  parties;  held, 
that  the  award  could  not  be  objected  to  on  that  ground  by  a  party  who  knew  that  the  case  had 
gone  before  an  umpire,  and  made  no  application  to  hear  further  evidence.  In  re  Tunno,  2  Nev. 
&  Man.  328  ;  5  Barn.  &  Adol.  488. 

In  an  action  upon  an  attorney's  bill,  which  is  not  taxable,  and  a  verdict  taken  subject  to  a 
reference  as  to  the  amount,  and  the  arbitrator  awards  a  certain  sum,  the  court  nevertheless  will 
examine  whether  the  arbitrator  has  adopted  a  right  rule.  Broadhurst  v.  Darhngton,  2  Dowl. 
P.  C.  38.  Corruption,  misbehavior,  excess  of  power,  and  mistake  admitted  by  the  arbitrators, 
are  grounds  for  the  impeachment  of  an  award.  Morgan  v.  Mather,  2  Ves.  jun.  15,  S.  P. ;  1  Id. 
369.  So  ia  partiality.  3  Bing.  1 67  ;  8  East,  344.  But  misconduct  in  the  arbitrators  is  not  the 
subject  of  a  plea.  Eiddle  v.  Sutton,  2  Moore  &  Payne,  356.  New  evidence  discovered  is  not 
sufficient  ground  to  set  aside  the  award.    Anderson  v.  Darcey,  18  Yes.  jun.  447. 

An  award  cannot  be  set  aside  on  any  ground  which  is  a  question  of  merits  as  between  the 
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the  court,  or  order  of  Nisi  Prius,  or  where  the  submission  is  in  writing, 
and  the  parties  agree  to  make  it  a  rule  of  court,  under  the  authority  of 
statute  9  &  10  "W.  Ill,  c.  15),  he  cannot,  in  such  cases,  impeach  the  award 
by  proof  of  any  extrinsic  matter,  which  would  be  a  groiind  for  an  appli- 


original  parties.  'Wmter  v.  Lethbridge,  M'Clel.  253  ;  13  Price,  533.  The  court  refused  a  rule  to 
set  aside  an  award  on  the  ground  that  the  submission  had  been  obtained  by  fraud ;  the  applica- 
tion should  have  been  to  set  aside  the  order.    Sackett  v,  Owen,  2  Ohitty,  39. 

If  an  award  is  a  nullity,  or  is  of  such  a  nature  that  nothing  can  be  done  upon  it,  but  by  suit 
at  law,  the  court  does  not  interfere  to  set  it  aside,  because  if  any  suit  were  brought  upon  it,  it 
must  fail.  Doe  v.  Brown,  8  Dowl.  &  Ryl.  100.  But  if  the  award  orders  a  verdict  to  be  entered 
for  defendant,  the  court  will  set  the  award  aside,  though  a  nuUity.    Id. 

An  arbiti-ator  awarded  that  the  plaintiff  had  no  cause  of  action,  and  that  a  verdict  should  be 
entered  for  the  defendant ;  and  then,  by  mistake,  directed  that  the  costs  of  the  reference  and 
award  should  be  paid  by  the  defendant,  meaning  the  plaintiff;  held,  that  the  arbitrator,  having 
executed  his  award  in  this  form,  could  not  rectify  it.  The  plaintiff  moved  the  court  for  a  taxa- 
tion of  costs  as  adjudged ;  or  that  the  award  which  had  been  executed  in  duplicate,  and  one 
copy  afterwards  corrected  by  the  arbitrator,  might  be  set  aside.  The  defendant  not  agreeing  to 
this  latter  proposal,  the  court  ordered  a  taxation.    "Ward  v.  Dean,  3  Barn.  &  Adol.  234. 

Where  an  arbitrator  who  had  made  his  award  in  the  plaintiff's  favor,  was  supposed  to  have 
made  a  mistake  in  calculating  the  sum  which  the  plaintiff  claimed  a  right  to  recover ;  held,  that 
the  court  could  not  refer  it  back  to  the  arbitrator  to  correct  the  mistake,  without  the  consent  of 
the  defendant.    Ex  parte  Cuerton,  7  Dowl.  &  Eyl.  114. 

Misconduct  of  an  arbitrator  cannot  be  pleaded  or  set  up  as  a  defence  to  an  action  at  law  upon 
an  arbitration  bond.  The  same  rule  prevails  with  respect  to  error  or  mistake  Of  laW  or  fact, 
in  making  an  award,  which  does  not  appear  on  the  face  of  it.  Sherron  v.  Wood,  5  Hals.  1,  In 
Chicot  V.  laque'ene  (2  Ves.  sen., 31 5),  Lord  Hardwick  said  he  knew  no  case  of  a  defence  at  com- 
mon law,  in  an  action  brought  on  ah  award  by  corruption.  In  Newland  v.  Douglass  (2  John.  R. 
62),  the  court  say:  "  A  court  of  chancery  may  correct  a  palpable  mistake  or  miscalculation  made 
by  the  arbitrators,  or  relieve  against  their  partiaUty  or  corruption.  But  there  is  no  Such  remedy 
at  law  in  a  case  of  submission,  not  within  the  statute."  - 

Ik  Cortland  v.  Underbill  (2  John.  Ch.  E.  366),  Chancellor  Kent,  SayS:  "The  courts  of  law  have 
always  been  averse  to  grant  any  relief  in  these  cases,  and  the  injured  party  was  obliged  to  resort 
to  equity.  The  arbitrators  are  judges  chosen  by  the  parties  themselves,  and  their  awards  are 
not  examinable  in  a  court  of  law,  unless  the  condition  is  to  be  made  a  rule  of  court,  and  then 
only  for  corruption  and  gross  partiality."  Sherron  v.  Wood,  5  fialst.  E.  1.  Courts  of  law  can- 
not listen  to  suggestions  contradicting  the  awatd,  or  impeaching  the  conduct  of  the  arbitrators. 
In  MitcheD  v.  Bush  (1  Cowen,  1S1),  it  was  held,  that  Where  a  inatter  is  submitted  to  arbitrators 
by  the  mere  act  of  the  parties  withont  beihg  made  a  rule  of  court,  it  is  no  ground  of  objection  to 
their  award  in  an  action  to  enforce  it,  that  it  is  against  law.  In  Harper  v.  Hough  (2  Hals.  42S), 
the  arbitrators  had  refused  to  Consider  one  of  the  matters  submitted  to  them,  and  of  Which  they 
had  notice ;  and  the  court  held  that  the  award  was  a  nullity.  The  action  was  on  the  bond  con- 
ditioned for  the  performance  of  the  award ;  defendant  pleaded  that  the  arbitrators  had  refused  to 
hear  or  investigate  a  certain  claim  which  he  set  forth,  and  which  he  averred  was  within  the 
submission ;  this  plea  on  demurrer  was  adjudged  good.  It  was  in  effect  a  plea  of  no  award,  for 
the  arbitrators  had  not  pursued  their  authority.  Mitchell  v.  StaVely,  16  Bast,  58.  The  ground 
on  which  these  cases  Stand  is,  not  that  the  award  was  bad  for  the  misbehavior  of  the  arbitrators, 
but  there  was  actually  no  award  within  the  terms  Of  their  submission. 

In  Pennsylvania  and  Massachusetts,  in  cases  of  corruption  in  the  arbitrators,  or  Where  they 
exceed  their  authority,  or  there  are  gross  errors  and  mistakes  in  the  award,  relief  may  be  granted 
by  allowing  the  defendant  to  plead  the  matter  in  an  action  on  the  award.  Bean  v.  Farflam, 
6  Pick.  269;  WiUiams  v.  PaschaU's  Heirs,  3  TeateB,  564;  (Strong  V.  Strong,  9  Cuah.  660. ) 
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cation  to  set  aside  the  award,  and  which  ought  to  be  brought  forward  in 
that  specific  form  within  a  limited  time.(l) 

Eevooatioa  of  authority. 

The  defendant  may  show  that  the  arbitrator's  authority  has  been  de- 
termined.(2)     And  the  death  of  any  of  the  parties  will  be  a  determination 


(1)  Swinford  v.  Burn,  1  Gow,  5  ;  Braddiok  v.  Thompaon,  8  East,  344;  "WiUa  v.  ilacoarmick, 
2  Wils.  148;  Brazier  v.  Bryant,  3  Bing.  161. 

Note  933.— Perkins  v.  Wing,  10  John.  R.  143. 

But  an  arbitrator,  who  had  authority  to  decide  on  what  terms  a  partnership  agreement  should 
be  canceled ;  directed,  among  other  things,  that  the  agreement  should  be  canceled  ;  that  one  of 
the  partners  should  have  all  the  debts  due  to  the  firm ;  and  should,  if  necessary,  sue  for  them  in 
the  name  of  his  late  partner ;  held,  that  in  authorizing  one  of  the  parties  to  sue  in  the  name  of 
the  other,  the  arbitrator  had  not  exceeded  his  authority.  Burton  v.  Wigley,  1  Bing.  N.  C.  665. 
The  power  by  which  he  is  authorized  to  settle  the  terms  on  which  the  agreement  between  the 
parties  should  be  canceled,  includes  the  power  of  directing  actions  to  be  brought. 

A  cause  being  referred,  the  arbitrator,  in  1825,  received  from  the  plaintiff's  attorney  £81  for 
his  fees  and  expenses.  In  1821  the  parties  went  before  the  prothonotary,  when  he  allowed  only 
£35.  The  defendant  now,  after  a  lapse  of  eiglit  years  from  the  time  the  payment  was  made 
(the  attorney  who  paid  the  money  having  died  in  the  interim),  applied  to  the  court  to  order  the 
arbitrator  to  refund  the  difference ;  held,  that  the  application  was  too  late.  Brazier  v.  Bryant,  3 
Moore  k  Scott,  844. 

The  Bnghsh  courts  of  common  law  never  exercise  jurisdiction  over  awards,  nor  interfere  with, 
or  set  aside,  an  award,  when  the  parties  have  not  agreed  that  their  submission  to  arbitration 
should  be  made  a  »ule  of  court.  Per  Bwing,  C.  J.,  iu  Sherron  v.  Wood,  5  Hals.  R.  1.  So  in 
New  Jersey.     Id. 

The  court  will  not  interfere  to  set  aside  an  award  made  under  a  submission;  without  rule  of 
court.    Cranston  v.  Kenney's  Ex'rs,  9  John.  E.  212. 

A  defendant  may  move  to  set  aside  a  judgment  entered  up  on  an  irregular  award,  though  the 
time  for  setting  aside  the  award  itself  has  elapsed,  if  the  defect  insisted  on  be  apparent  on  the 
face  of  it;  and  an  objection  grounded  on  such  defect  need  not  be  stated  in  the  rule  nisi.  Manser 
V.  Heaver,  3  Bam.  k  Adol.  295. 

(2)  Vynior's  Case,  8  Co.  162. 

Note  934. — *  *  In  The  Bank  of  Monroe  v.  Widner  (11  Paige,  529),  a  submission  was  held  to 
be  irrevocable  under  the  special  circumstances.     M'Gheehen  v.  DufBeld,  5  Barr.  491,  S.  P.  *  * 

Arbitrators  are  appointed  under  seal ;  they  say  we  decUne  acting ;  they  are  no  longer  arbitra- 
tors ;  any  award  by  them  under  such  circumstances,  is  without  jurisdiction,  and  void.  Relyea 
V.  Ramsay,  2  "Wend.  602.  And  in  an  action  on  such  award,  defendant  may  prove  resignation, 
and  that  the  same  was  accepted  in  bar  of  the  action  on  the  award.  Id. ;  Allen  v.  Watson,  16 
John.  R.  203.    And  such  previous  revocation  is  admissible  under  the  general  issue. 

Where  the  submission  is  by  one  on  the  one  side,  and  two  on  the  other,  one  of  the  two  cannot 
revoke  the  powers  of  the  arbitrators,  without  the  assent  of  the  other.  Robertson  v.  M'Xeil,  12 
Wend.  518. 

A  void  award  is  no  award.  Thus,  in  Allen  v.  Watson  (16  John.  R.  205),  the  action  was 
brought  on  the  bond,  defendant  pleaded  no  award,  then  the  plaintiff  answered  by  setting  out  an 
award,  defendant,  in  his  rejoinder,  stated  that  the  power  of  the  arbitrators  was  revoked  by  him, 
under  seal,  before  the  making  of  the  award ;  held,  that  the  revocation  was  effectual,  and  the  rejoin- 
der good.  The  rejoinder  was  no  departure,  because  it  did  not  go  to  impeach  the  award  for  some 
extrinsic  cause ;  it  strikes  at  the  validity  of  tlie  award  itself,  by  proof  of  want  of  power.  Id.  See 
Ksher  v.  Pimbley,  11  Bast,  181. 

*  *  See  the  reporter's  note  to  2  Hill,  212,  for  several  oases  in  which  the  validity  of  a  parol 
Bubmission  has  been  questioned.  *  * 
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of  tlie  arbitrator's  authority  ;(1)  although  the  reference  is  by  order  of  Nisi 
Pri-us.(2)  And  where  an  award  is  made  under  a  submission  of  all 
matters  in  difference,  the  defendant  may  show,  that  a  particular  mat- 
ter was  not  eontested(3)  before  the  arbitrator;  and  the  arbitrator  may 


(1)  Edmunds  v.  Cox,  2  Tidd'a  Practice,  877;  Cooper  v.  Johnson,  2  Bam.  &  Aid.  394;  1 
Cliitty,  \i1,  n.  a. 

(2)  Cooper  v.  Johnson,  2  Barn.  &  Aid.  394 ;  Ehodea  v.  Hay,  2  Barn.  &  Cresa.  345 ;  Potts  v. 
Ward,  1  Marsh.  366 ;  Toussaint  v.  Hartop,  1  B.  Moore,  287.  It  is  usual  to  provide  against  this 
inconvenience  in  the  modem  rules  of  reference.  Tyler  v.  Jones,  3  Bam.  &  Cress.  144;  Dawse 
V.  Cone,  3  Bing.  20 ;  Clark  v.  Crofts,  4  Bing.  143;  M'Dougal  v.  Robertson,  4  Bing.  435. 

(3)  Note  935. — If  the  cause  of  action  subsisted  at  the  time  of  the  reference,  and  was  within 
the  terms  and  scope  of  reference,  it  seems  that  he  cannot  support  an  action  upon  the  original 
cause  of  action;  the  award  is  conclusive  and  binding.  Smith  v.  Johnson,  15  East,  213;  Dunn 
v.  Murray,  4  M.  &  R.  5^1.  In  the  former  case,  Lord  BUenborough  lays  it  down,  that  where  all 
matters  in  difference  are  referred,  the  party,  as  to  every  matter  included  within  the  scope  of  such 
reference,  ought  to  come  forward  with  the  whole  of  his  case.  And  Lord  Tenterden,  in  the  latter 
case,  affirms  the  same  doctrine.  "  Now  it  is  certain  (he  observes)  that  the  present  claim  might 
have  been  brought  before  the  arbitrator."  "The  present  claim  was  within  the  scope  of  the  for- 
mer reference,  for  it  arose  out  of  the  dismissal;  it  was  the  duty  of  the  plaintiBf  to  bring  it  before 
the  arbitrator ;  and  not  having  done  so,  he  cannot  now  make  it  the  subject  matter  of  a  fresh 
action." 

An  award  must  decide  upon  aU  the  points  contained  in  the  submission:  it  must,  however,  ap- 
pear that  the  points  not  decided  upon  were  actually  in  controversy  between  the  parties.  Jack- 
son V.  Ambler,  14  John.  E.  93. 

Where  the  award  is  in  issue,  the  arbitrators  are  competent  to  prove  the  points  decided.  Zeig- 
ler  V.  Zeigler,  2  Serg.  &  Eawle,  286. 

Where  an  agreement  was  made  by  bond  to  submit  all  demands  to  arbitration,  and  only  part 
of  those  existing  between  the  parties  are  laid  before  the  referees,  an  action  lies  for  a  breach  of 
the  agreement ;  even  at  law,  the  award  is  not  void  if  it  embrace  all  the  subjects  actually  laid 
before  the  arbitrators,  though  other  demands  existed  between  the  parties  which  were  not  laid 
before  them.  Whittemore  v.  Whittemore,  2  N.  Hamp.  R.  26.  And  Baapole's  Case  (8  Co.  195), 
decides  that  when  the  submission  is  general  of  all  actions,  &c. ;  and  the  award  is  of  the  premises, 
it  shall  be  intended  of  aU  that  was  submitted.  But  the  contrary  may  be  alleged  and  proved  by 
the  other  party.  "Where  the  submission  is  of  certain  things  in'  special,  and  with  a  proviso  or 
condition  that  the  award  be  made  de  praemiss,  Ac,  or  words  which  are  tantamount,  there  the 
arbitrator  ought  to  make  award  of  all,  otherwise  it  is  void.  But  if  divers  things  in  special  are 
submitted,  without  such  conditional  conclusion,  the  arbitrator  may  make  the  award  of  any  o 
them."  Id.  A  mere  private  agreement  to  refer,  and  an  award  in  consequence  of  it,  have  none 
of  the  "  incontrovertible  verity,"  and  few  of  the  legal  presumptions,  which  belong  to  proceedings 
in  courts  of  record.  In  such  case,  the  award  on  such  demands  aa  were  actually  laid  before  the 
arbitrators,  is  binding,  and  in  a  auhaequent  action  at  law  for  those  not  laid  before  them,  the 
award  is  not  a  conclusive  bar  to  a  recovery.    Whittemore  v.  Whittemore,  swpra. 

Parties  submitted  all  demands  to  referees  by  a  rule  entered  into  before  a  justice  of  the  peace 
pursuant  to  statute :  the  referees  reported  upon  all  the  demands  submitted  to  the  Court  of  Com- 
mon Pleas,  who  rendered  judgment  thereon;  in  assumpsit  sued  on  a  promissory  note  as  in- 
dorsee, defendant  produced  an  agreement  between  the  payee  of  the  note  and  himself,  submitting 
aU  demands,  &c.  He  also  produced  a  record  of  a  judgment  of  the  Court  of  Common  Pleaa  ren- 
dered on  the  report  of  the  referees ;  there  he  rested  his  defence,  insisting  that  it  was  incumbent 
on  the  plamtiff,  who  claimed  the  note  by  a  blank  indorsement,  to  show  that  he  purchased  it  be. 
fore  the  agreement  was  made ;  but  the  judge  decided  the  point  agamst  the  defendant.  The  whole 
court  confirmed  the  decision  on  a  case  reserved.  Webster  v.  Lee,  5  Mass.  R.  334.  It  appeared 
that  the  note  was  not  indorsed  to  the  plaintiff  until  after  the  reference ;  it  was  not  laid  before  the 
referees,  nor  considered  by  them ;  and  that  it  had  not  been  paid.     On  this  evidence,  and  on  the 
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admission  by  the  parties  of  the  execution  and  indorsement  of  the  note,  a  verdict  was  found  for 
tie  plaintiff.  Parsons,  deKvering  the  judgment  of  the  court,  said :  "  That  a  promissory  note  is  a 
demand  for  certain  purposes  cannot  be  denied,  because  a  release  of  aU  demands  would  be  a  bar 
to  an  action  upon  it.  Tet  it  may  well  be  questioned,  whether  a  submission  of  aU  demands  to 
arbitrators  includes  an  acknowledged  debt  not  in  controversy,  and  concerning  which  there  is  no 
difference  or  dispute.  If  it  is  a  fair  construction  of  such  a  submission,  that  it  includes  all  mat- 
ters in  difference,  that  either  party  may  prove  that  a  particular  demand  was  not  laid  before  the 
arbittators,  and  so  was  not  a  matter  of  difference  between  the  parties.  But  as  either  party  might 
exhibit  to  the  arbitrators,  on  the  submission  of  all  matters  in  difference,  any  personal  demand  he 
had  oh  the  party,  the  presumption  is  that  all  demands  were  in  fact  submitted.  But  this  pre- 
Siiinption  may  be  encountered  by  clear  evidenfte  that  any  particular  demand  was  hot  laid  before 
the  referees."  Golightly  v.  JeUooe,  4  T.  R.  147,  in  note;  Seddon  v.  Tutop,  6  Id.  60T ;  S.  C, 
1  Esp.  E.  401,  were  cited.  The  learned  chief  justice,  in  conclusion,  observed:  "In  the  case  at 
bar,  the  defence  is  substantially  payment  of  the  note  before  indorsement ;  and  the  agreement 
to  submit  all  demands,  the  award,  the  judgment  thereon,  and  the  testimony  that  the  property 
was  then  the  property  of  D.  (a  party  to  the  reference),  are  all  produced  to  prove  the  payment. 
But  by  the  counter  evidence,  arising  from  the  cross-examination  of  D.,  it  is  manifest  that  this 
note  formed  no  ground  for  any  part  of  those  proceedings,  and  the  payment  is  sufficiently  nega- 
tived." 

In  Boyd  v.  Davis  (t  Mass.  R.  359),  an  action  for  money  had  and  received,  was  referred  by  rule 
bt  court ;  and  in  the  agreement  of  the  parties  to  refer,  it  was  stated  that  the  plaintiff  had  no 
other  demand  against  the  defendant  except  what  was  included  in  this  action ;  but  the  ref- 
erees negatived  the  plaintiff's  concession  in  the  submission ;  and  reported  that  the  plaintiff  stUl 
held  sundry  notes,  the  proceeds  of  which,  when  collected,  would  belong  to  the  plaintiff,  annex- 
ing a  Schedule  thereof  to  the  report ;  the  court  said  that  concession  will  be  no  bar  to  his  recovery 
in  a  future  action. 

In  Bean  v.  Farnam  (6  Pick.  269),  in  debt  on  an  award,  defendant  pleaded,  with  other  pleas, 
1.  Nil  dehet ;  2.  A  special  plea,  viz :  that  the  arbitrators  did  not  pursue  their  commission ;  on  the 
contrary,  allowed  demands  not  included  in  the  submission,  and  omitted  to  include  various  de- 
mands which  were  submitted ;  and  they  also  made  the  said  S.  debtor  to  said  B.,  twice  for  the 
same  thing ;  held,  that  ml  debet  was  a  good  plea,  citing  the  case  of  WiUs  v.  Maccormack  (2  Wils. 
148).  Held,  also,  that  the  special  plea  was  good ;  it  showed  that  the  award  was  not  final,  but 
there  was  no  award  respecting  some  of  the  matters  referred,  "Wilde,  J.,  saying :  "  The  plea  in  the 
present  case  does  not  require  us  to  try  over  again  a  matter  already  settled  by  the  arbitrators ; 
but  to  determine  whether  the  matter  alleged  has  been  tried  at  all,  or  has  been  wholly  omit- 
ted."   Id. 

Where  a  mattet  never  was  in  fact  submitted  to  the  arbitrators,  tod  they  refused  to  take  the 
same  into  consideration,  and  did  not,  in  forming  their  award,  the  award  will  be  no  bar  to  a  suit 
for  the  original  cause  of  action.  Sixby  v.  Whitney,  5  Greenl.  R.  192  ;  Webster  v.  Lee,  5  Mass. 
E.  334 ;  Hodges  v.  Hodges,  9  Id.  320  ;  Smith  v.  Whiting,  11  Id.  446. 

A  submission  of  all  demands  includes  questions  concerning  real  as  well  as  personal  property. 
Munroe  v.  Alaire,  2  Caines'  R.  320 ;  2  Wend.  268.  An  award  directing  an  exchange  of  lands, 
is  good.  Id.  If  a  special  matter  be  submitted,  and  a  general  release  awarded,  it  enures  only 
to  the  matter  submitted,  and  where  no  other  differences  between  the  parties  are  shown,  no  other 
wUl  be  intended.     Id. 

Under  a  general  submission  to  arbitration  by  pairtners,  of  all  accounts,  dealings,  controversies, 
demands,  &o.,  as  well  individually  as  partnership  concerns  and  transactions,  an  mvard  giving  the 
joint  property  to  one  of  the  partners,  and  directing  him  to  pay  the  other  partner  a  sum  in  gross, 
and  to  discharge  and  satisfy  the  sums  owing  by  the  firm,  is  good,  and  will  be  supported,  espe- 
cially if  there  be  no  evidence  that  the  arbitrators  have  decided  matters  not  in  dispute  between 
the  parties.     Byers  v.  Van  Deusen,  5  Wendi  268. 

A  parol  Submission  and  an  award  reciting  that  "  certain  disputes  arising  out  of  the  charges  of 
the  plaintiff  against  the  defendant,  relative  to  the  steamboat  New  London,"  held,  that  the  award 
not  being  on  its  face  or  by  its  terms  conclusive,  as  to  the  matters  submitted,  he  might  show  by 
the  arbitrator  that  the  demand  he  now  claimed  to  recover  was  not  included  in  the  submission,  or 
embraced  in  the  award.  Birkbeok  v.  Buri'ows,  2  Hall,  51.  Such  an  award  is  sufficient  to  cast  the 
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be  examined,  to  prove  tliat  no  evidence  was  given  to  him  upon  the  sub- 
ject.(l) 


CHAPTER  Vir. 


OF    EVIDENCE    IN    AN    ACTION    OF    ASSUMPSIT    ON    THE    SALE    OF    REAL 

PROPERTY. 

If  the  buyer  or  seller  of  real  property  refuse  to  perform  the  contract, 
the  other  party  may  bring  an  action  of  assumpsit  for  the  breach  of  the 
contract.  The  plaintiff,  in  support  of  this  action,  will  have  to  prove  the 
contract  or  particulars  of  sale  ;  the  performance  of  everything  to  be  done 
on  his  part;  and  the  breach  of  the  contract  by  the  defendant. 


burden  upon  the  plaintiff  of  showing  what  the  matters  in  dispute  were  which  the  arbitrator 
had  before  him,  and  that  the  present  claims  were  not  included. 

Trespass,  pleas,  general  issue,  and  sundry  justifications ;  cause  referred  to  an  arbitrator,  costs 
to  abide  event ;  arbitrator  awards  for  defendants  on  the  general  issue,  and  disposes  of  the  rights 
contested  in  the  pleas  of  justification,  but  does  not  in  his  award  decide  on  or  notice  the  issues  on 
those  justiiicationa.  The  court  refused  to  set  aside  the  award.  Anglesey  v.  Dibben,  10  Ring.  568. 
After  finding  that  the  defendants  had  not  committed  any  trespasses,  any  inquiry  into  the  truth 
of  the  special  pleas  could  only  have  been  material  with  reference  to  the  question  of  costs. 

Plaintiff  had  sued  defendant  for  negUgenoe,  peir  quod  plaintiff  became  liable  to  pay  certain 
sums,  and  lost  the  custom  of  A.,  R.  and  C.  The  cause  was  referred  under  an  order  of  Nisi 
Prius,  by  which  plaintiff  was  precluded  from  bringing  any  new  action.  The  arbitrator  made  an 
award  in  favor  of  plaintiff,'  who  nevertheless  sued  the  defendant  again,  the  new  declaration  dif- 
fering from  the  old  one,  in  stating  that  the  plaintiff  Jiad  paid  the  money  he  before  aUeged  himself 
liable  to  pay,  and  had  lost  the  custom  of  D.,  E.  and  P. ;  held,  that  the  court  could  not  stay  pro- 
ceedings on  a  summary  application.  Dicas  v.  Jay,  6  Ring.  519.  Gaselee,  J.,  said  that  the  recov- 
ery in  the  first  of  these  actions  may  be  pleaded  in  bar  to  the  second ;  and  he  therefore  agreed 
that  it  would  be  mercy  to  the  plaintiff  to  make  this  rule  (to  stay  proceedings)  absolute. 

An  agreement  to  be  bound  by  the  final  judgment  in  another  suit,  must  be  understood  that  suph 
a  judgment  was  intended  as  proceeded  from  a  real  trial,  in  which  the  claims  of  the  parties  were 
contested ;  and  not  a  judgment  which  was  submitted  to  for  the  very  purpose  of  being  overthrown 
in  a  review  of  the  action.     Higginson  v.  Gray,  8  Mass.  R.  385. 

(Where  arbitrators  exceed  their  powers,  the  award  is  void  as  to  the  excess,  but  valid  as  to  the 
residue ;  provided  the  award  is  so  made  that  that  part  which  is  without  authority  can  be  sepa- 
rated from  the  matter  submitted.  Doke  v.  James,  4  Comst.  568  ;  Muldrow  v.  Norris,  2  Cal.  Hi- 
To  render  it  valid,  it  must  also  appear  to  be  mutual  and  final.  Conger  v.  James,  2  Swan  Tenn, 
213 ;  Calvert  v.  Carter,  6  Md.  135.  In  an  action  at  law  upon  an  award,  no  evidence  of  any 
kind  can  be  given  to  show  a  mistake  in  the  award.  Doke  v.  James,  swpra;  Emmet  v.  Hoyt,  17 
Wend.  410 ;  Pidler  v.  Cooper,  19  Id.  286 ;  Dater  v.  Wellington,  1  Hill  R.  319.  Rut  oral  evi- 
dence may  be  given  to  invalidate  an  award,  by  showing  that  the  arbitrators  exceeded  their 
powers.  Butler  v.  The  Mayor,  &c.,  of  N.  Y.,  1  Hill,  329 ;  Matter  of  Wilhams,  4  Denio,  194,  And 
the  arbitrators  theinselves  are  competept  witnesses  to  prove  that  they  exceeded  their  authority, 
where  no  bad  faith  is  imputed  to  them.  Rriggs  v.  Smith,  20  Barb.  410.  See  also  French  v.  New, 
Id.  481.) 

(1)  Rose  V.  Farmer,  4  T.  E.  146;  Marten  v.  Thornton,  4  Bsp.  0.  180. 
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First,  of  the  action  by  a  vendor  of  real  property. 

Statute  of  Frauds. 

The  best  evidence  to  prove  the  contract  of  sale,  is  tlie  contract  itself, 
and  this  must  be  in  writing.(l)  The  statute  extends  to  agreements  as 
well  for  interests  arising  out  of  land,  as  for  the  land  itself,  such  as  rent 
charges,  or  rights  of  oommon,(2)  and  also  to  contracts  conferring  an  exclu- 
sive right  to  land  for  a  time,  for  the  purpose  of  making  a  profit  of  the 
growing  surface; (3)  but  it  does  not  include  agreements  for  the  sale  of  the 
produce  of  a  given  quantity  of  land,  and  which  will  afterwards  become  a 
chattel,  though  some  advantage  may  accrue  to  the  vendee  by  its  continu- 
ing for  a  time  in  the  land.(4)  And  the  statute  has  been  held,(5)  not  to 
be  applicable  to  an  agreement  for  a  beneficial  privilege  to  be  exercised  upon 
a  person's  own  land.     Sales  by  auction  are  within  the  statute. (6) 


(1)  29  Car.  II,  o.  3,  §  4. 

(2)  O'Connor  v.  Spaight,  1  Soh.  &  Lef.  306  ;  Pitman  v.  Poor,  38  Maine,  237. 

(3)  Crosby  V.  Wads  worth,  6  East,  602.  And  see  Waddington  v.  Bristow,  2  B.  &  P.  452; 
Teal  V.  Auty,  2  B.  &  B.  99 ;  Emmerson  v.  Heelis,  2  Taunt.  38. 

(4)  Bvana  v.  Roberts,  5  B.  &  0.  836.  And  see  Mayfield  v.  "Wadsley,  3  B.  &  0.  35Y,  case  of 
growing  crops;  Parker  v.  Stainland,  II  East,  362;  Warwiols:  v.  Bruce,  2  Maule  &  Selw.  205. 
The  party  may,  in  some  cases,  recover  on  a  parol  agreement,  when  executed.  Salmon  v.  "Wat- 
son, 4  B.  Moore,  73  ;  Teal  v.  Auty,  3  B.  &  B.  99  ;  Poulter  t.  KiUenbeck,  1  B.  &  P.  397. 

(5)  Winter  v.  Brocliwell,  8  Bast,  308.  In  several  oases,  it  has  been  held,  that  the  grant  of  an 
easement  to  be  enjoyed  on  another  person's  land  need  not  be  in  writing.  "Webb  v.  Paternoster, 
Palmer,  71 ;  Wood  v.  Lake,  Sayer,  3 ;  Taylor  v.  "Waters,  7  Taunt.  374,  the  case  of  opera  tickets. 
But  it  would  seem  that  a  deed  is  necessary  for  conferring  such  easements ;  especially  if  the 
interest  is  freehold.     Hewlings  v.  Shippam,  5  B.  &  C.  227. 

Note  936. — But  where  plaintiff  being  about  to  take  an  apartment  of  defendant's  tenant, 
defendant  promised  the  plaintiff  never  to  trouble  him  or  his  property,  so  long  as  he  paid  the 
tenant  the  rent  of  the  apartment.  The  plaintiff  paid  the  rent  up  to  a  certain  period,  and  had 
made  a  tender  of  the  residue  remaining  due,  when  the  defendant,  -who  had  received  no  notice  of 
the  tender,  distrained  the  plaintiff's  goods;  held,  that  this  right  to  distrain  was  not  barred. 
Welsh  V.  Rose,  6  Bing.  638. 

An  authority  coupled  with  an  interest  cannot  he  revoked.  Gaussen  v.  Morton,  10  Barn.  & 
Cress.  731.  Thus,  A.  being  indebted  to  B.,  in  order  to  discharge  the  debt,  executed  to  B.  u, 
power  of  attorney,  authorizing  him  to  sell  certain  lands  belonging  to  him,  A. ;  held,  that  this  be- 
ing an  authority  coupled  with  an  interest,  could  not  be  revoked.     Id. 

A  distinction  is  taken  between  an  easement  or  privilege  irrevocably  to  be  exercised  on  my 
land,  and  a  mere  privilege  of  doing  something  on  his  own  land,  which  otherwise  I  might  oppose. 
For  the  former,  a  deed  is  necessary;  not  so  as  to  the  latter.  Bayley,  J.,  inHewhngs  v.  Shippam, 
5  Barn.  &  Cress.  233 ;  Tindal,  Ch.  J.,  in  Leggins  v.  Inge,  7  Bing.  690,  and  Taunton,  J.,  in 
Bridges  v.  Blanohard,  1  Adol.  &  El.  536.  The  latter  seems  to  have  been  of  opinion  that  a  license 
to  the  owner  of  a  house  to  enjoy  an  unobstructed  access  of  light  and  air  to  his  new  window  from 
over  his  neighbor's  premise.?,  may  be  given  by  parol,  and  was  not  countermandable. 

(A  continuous  right  to  enter  and  cut  growing  timber  is  an  interest  in  the  land,  that  cannot  be 
given  by  parol.  Buck  v.  Piokwell,  1  Wms.  Vt.  157.  See  Carter  v.  Harlan,  6  Md.  20,  as  to  a 
right  to  flow.) 

*  *  On  the  subject  of  this  chapter,  generally,  see  Ohitty  on  Contr.  (7th  ed.)  293-313,  and 
notes.  *  * 

(6)  Blagden  v.  Bradbear,  12  "Ves.  jun.  466;  "Walker  v.  Constable,  1  B.  &  P.  306,  and  many 
other  oases. 
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Both  the  contracting  parties  must  be  named  in  the  note  or  memoran- 
dum of  the  agreement  required  by  tbe  Statute  of  Frauds,(l)  and  none  of 
the  terms  can  be  left  to  be  supplied  by  parol. (2)  The  note  or  memoran- 
dum need  not  have  been  delivered  to  the  party,  seeking  to  enforce  it ;  a 
letter  written  by  the  defendant  to  a  friend,  or  to  his  own  agent,  is  suffi- 
cient.(3)  It  must,  however,  import  a  concluded  agreement  ;(4:)  though  a 
proposal  by  letter,  Avhen  acceded  to  by  parol,  will  be  binding.(5) 

Several  writings. 

It  is  not  necessary  that  all  the  terms,  or  essential  parts  of  the  agree- 
ment, should  be  Contained  in  a  single  papei\(6)  But  where  the  contract 
is  established  by  evidence  of  several  writings,  they  ought  to  have  a  plain 
reference  to  each  other  :(7)  and  nothing  can  be  left  to  be  supplied  by  parol 
evidence.  Therefore,  if  an  agreement  refer  to  such  parts  of  another  paper, 
as  have  been  read  by  a  paity,  it  is  sufficient.! 8)  Hence,  also,  in  sales  by 
auction,  where  a  note  of  the  contract  is  made  by  the  auctioneer  upon  the 
catalogue,  it  is  necessary  that  it  be  annexed  to  or  connected  by  express 
reference  with  the  conditions  of  sale.(9)  And  where  an  agreement  is 
made  with  reference  to  a  public  advertisement,  it  is  essential  that  the  con- 
nection between  the  agreement  and  advertisement  should  appear  on  the 


(1)  Champion  v.  Hummer,  1  N.  E.  252 ;  Allen  t.  Bennet,  3  Taunt.  169:  Klinitz  v.  Surry,  5 
Esp.  267,  eases  on  the  17th  section. 

(2)  Seagood  v.  Meale,  Free.  Ch.  560  ;  Eose  v.  Cunningham,  11  Ves.  jun.  590  ;  Lord  Ormond  v. 
Anderson,  2  Ball  &,  Beatty,  363 ;  Sugden's  T.  &  P.  79  (7th  ed.i.  And  see  Champion  v.  Plummer, 
1  N.  E.  252 ;  Hinde  v.  Whitehouse,  7  East,  558 ;  Cooper  v.  Smith,  15  East,  103 ;  Elmore  t. 
Kingseote,  5  B.  &  C.  583  ;  cases  on  the  l7th  section. 

(3)  By  Lord  Hardwicke,  3  Atk.  503;  Moore  v.  Hart,  2  Ch.  E.  284;  Sugden's  T.  &  P.  84 
(7th  ed.). 

(4)  Heddlestone  v.  Briscoe,  11  Ves.  jun.  583 ;  Stradford  v.  Boaworth,  2  V.  &  P.  341 ;  Ogilvie 
V.  Foljambe,  3  Mer.  53  ;  Knight  v.  Crookford,  1  Esp.  C.  1 89.  And  see  the  observation  of  Lord 
Eedesdale  in  the  case  of  Tawney  v.  Crowther,  1  Sch.  &  Lef.  34. 

(5)  Coleman  v.  Upcot,  5  Vin  Ab.  527  ;  Bird  v.  Blosse,  2  Vent.  361.  See  Hodgson  v.  Hutch- 
inson, 5  Tin.  522 ;  1  Evans,  St.  236,  n.  13. 

(Where  an  agent  authorized  by  parol  to  sell  lands  in  another  state,  enters  into  a  written  con- 
tract of  sale,  this  is  a  sufficient  compliance  with  the  statute ;  and  though  the  principal  be  acting 
under  a.power  to  Sell,  conferred  upon  him  by  a  will,  which  cannot  be  delegated  to  another,  it  is 
enough  if  the  principal  ratifies  and  adopts  the  contract  of  sale  with  full  knowledge  of  all  the 
facts ;  for  this  is  the  exercise  of  his  own  judgment  and  personal  discretion  in  the  sale.  Newton 
V.  Brouson,  3  Keman  (N.  T.)  Eep.  587.) 

(6)  Tawney  v.  Crowther,  1  Bro.  Ch.  C.  161.  And  see  Allen  v.  Bennet,  3  Taunt.  169 ;  Saun- 
derson  v.  Jackson,  2  B.  &  P.  238 ;  Schneider  v.  Norris,  2  M.  &  S.  286 ;  Jackson  v.  Lowe,  1 
Bing.  9 ;  cases  on  the  17th  section. 

(7)  Gordon  v.  Trevelyan,  1  Price,  64;  Ogilvie  v.  Foljambe,  3  Mer.  61;  Hughes  v.' Gordon,  1 
Bligh,  287  ;  Boydell  v.  Drummond,  11  East,  157. 

(8)  Brodie  v.  St.  Paul,  1  Ves.  jun.  326 ;  Higginson  v.  Glowes,  15  Ves.  jun.  516 ;  Lindsay  v 
Lynch,  2  Sch.  &  Lef.  1 ;  Eichards  v.  Porter,  6  B.  &  C.  437. 

(9)  See  Hinde  v.  "Whitehouse,  7  Bast,  558 ;  Kenworthy  v.  Schofleld,  2  B.  &  0.  947 ;  Philli^ 
more  v.  Barry,  1  Campb.  N.  P.  C.  513 ;  cases  on  the  17th  section. 
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perusal  of  the  papers  themselves ;  though  the  identity  of  the  advertise- 
ment may  be  proved  by  parol  evideuce.(l) 

Memorandum  signed. 

Another  requisite  is,  that  the  memorandum  or  note  of  the  agreement 
should  be  signed.  It  will  not  be  sufficient  to  show  that  the  defendant 
perused  and  altered  the  draft  of  an  agreement ;  or  that  it  was  reduced  into 
writing  in  his  presence.(2)  The  signing  need  not  be  in  any  particular 
part  of  the  instrument ; (3)  provided  it  appear  to  have  been  made  in  such  a 
manner  as  to  authenticate  the  whole  agreeaient.(4)  A  memorandum 
signed  by  one  party  alone,  will  bind  the  party  who  signs. (5) 

Signature  by  agent. 

The  agreement  is  to  be  signed  by  the  party  charged,  or  some  other  per- 
son by  him  thereunto  lawfully  authorized.  The  agent  of  the  party  need 
not  be  authorized  in  writing.(6)  But  the  memorandum  cannot  be  signed 
by  one  of  the  contracting  parties,  as  the  agent  for  the  other.(7)  In  sales 
by  auction,  the  auctioneer  is  a  suflEicient  agent  within  the  meaning  of  the 


(1)  Cliuan  v.  Cooke,  1  Soh.  &  Lef.  22,  33.  See  Gordon  v.  Trevelyan,  1  Price,  64;  Cooper  t. 
Smith,  15  East,  103 ;  Boydsll  v.  Drummond,  11  East,  157. 

(2)  Guuter  v.  Halaey,  Ambl.  586;  Wliiteoliurcli  v.  Bevis,  2  Bro.  C.  C.  359:  Hawkins  t. 
Holmes,  1  P.  Wma.  110;  Shipley  v.  Deuison,  5  Esp.  C.  190;  Cooper  ¥.  Smith,  15  East,  103. 

(3)  OgiMe  Y.  Foljambe,  3  Mer.  62 ;  Saunderson  V".  Jackson,  2  Bos.  &  Pul.  239  ;  Eight  d.  Cator 
V.  Price,  1  Doug.  241;  Selby  v.  Selby,  3  Mer.  2.  In  Welfordv.  Beaal6y(3  Atk.  503j,  the  defend- 
ant was  bound,  though  he  signed  as  a  witness.     9  Ves.  291. 

(4)  Stokes  V.  Moore,  9  Ves.  253 ;  1  P.  Wms.  770,  n.  1;  1  Cox's  Case,  222. 

(5)  Fowle  V.  Freeman,  9  Ves.  jun.  351 ;  3  Tea.  &  Beam.  187  ;  Egertoa  v.  Matthews,  6  East, 
307  ;  Allen  v.  Bennett,  3  Taunt.  169.     See  Wheeler  v.  Collier,  2  Mo.  &  M.  123. 

Note  937. — M'Crea,  appellant,  and  Purmont,  respondent,  16  "Wend.  460 ;  Clason  v.  Bailey,  14 
John.  R.  484;  12  Id.  102,  S.  P.  In  the  last  case,  Claaon's  name  was  inserted  in  tlie  contract  by 
his  authorized  agent;  and  the  chancellor  said:  "And  if  it  were  admitted  that  the  name  of  the 
other  party  was  not  there  by  their  direction,  yet  the  better  opinion  is,  that  Claaon,  the  party  who 
is  sought  to  be  charged,  is  estopped,  by  his  name,  from  saying  that  the  contract  was  not  duly 
signed  within  the  purview  of  the  Statute  of  Frauds ;  and  that  it  is  sufficient,  if  the  agreement  be 
signed  by  the  party  to  be  charged."  In  Ballard  v.  Walker  (3  John.  Cas.  60),  the  Supreme  Conrt 
held,  that  a  contract  to  sell  land,  signed  by  the  vendor  only,  and  accepted  by  the  other  pai'ty, 
was  binding  on  the  vendor,  who  was  the  party  there  sought  to  be  charged.  (Lawrence  \ . 
Taylor,  5  Hill  R.  107.) 

*  *  On  the  last  general  revision  of  the  New  York  Statutes,  the  revisers  recommended  an 
alteration,  to  make  the  statute  conform  to  the  adverse  construction  by  Lord  Redosdale  (in  Law- 
rence v.  Butler,  1  Schoales  &  Le  Froy,  R.  14),  that  "a  contract,  to  be  binding,  ought  to  be  mutual 
in  its  obligation;"  but  the  legislature  adhered  to  the  old  words.  Per  Verplanck,  Senator,  in 
Davis  V.  Shields,  26  Wend.  362.  The  New  York  Statute  reiiuires  the  party's  name  to  be  svJ>- 
scribed  to  the  writing.    Id.    See  Ohamplin  v.  Parish,  11  Paige,  405. 

(6)  Colca  V.  Trecothick,  9  Ves.  250;  Emmersou  v.  HeeMs,  2  Tarmt.  48;  McWharten  v. 
McMahan,  10  Paige,  386 ;  5  Hil  R.  107. 

(7)  Wright  V.  Dannal,  2  Campb.  203,  If  the  action  is  brought  in  the  name  of  the  auctioneer' 
his  signature  will  not,  for  the  above  reason,  be  suffioient.  Parebrother  v,  Syramona,  5  B.  & 
Aid.  333. 


CH.  VII.]  On  the  Sale  of  Real  Property.  353 

statute,  both  for  the  seller,(l)  and  for  the  purchaser.(2)    But  the  clerk  of 
the  auctioneer  is  not  authorized  to  sell  in  his  absenee.(3) 

A  written  paper,  signed  by  an  auctioneer,  and  delivered  to  a  bidder, 
to  whom  the  lands  are  sold  by  auction,  containing  a  description  of  the 
lands,  and  the  terms  on  which  they  are  sold,  requires  a  stamp,  as  evidence 
of  a  material  part  of  the  agreement ;  though  it  may  not  be  such  a  memo- 


(1)  Blagden  v.  Bradbear,  12  Ves.  471 ;  13  Tes.  473  ;  1  East,  569. 

(2)  Emmerson  v.  Heelis,  2  Taunt.  38  ;  White  v.  Proctor,  4  Taunt.  209;  Kemys  v.  Proctor,  3 
Tea.  &  Beam,  57 ;  Gases  and  Opinions,  Vol  1,  p.  143 ;  Hinde  v.  Whitehouse,  7  East,  558 ;  Pare- 
brother  v.  Symmons,  5  B.  &  Aid.  334 ;  Kenworthy  v.  Schofield,  2  B.  &  0,  945.  In  Emmerson  v. 
Heelis,  the  purchaser  had  an  agent /to  bid  for  him  at  the  sale. 

Note  938. — Whether  in  a  sale  of  real  estate  at  auction,  the  auctioneer  is  to  be  regarded  as 
the  agent  of  the  purchaser,  and,  as  such,  competent  to  charge  him  by  his  signature,  does  not 
appear  to  have  been  decided  in  Massachusetts,  nor  in  Maine,  before  1826.  Weston,  J.,  in 
Cleaves  t.  Foss  (4  Greenl.  R.  1),  held,  that  in  a  sale  of  lands  at  auction,  the  auctioneer  is  to  be 
considered  the  agent  of  both  parties,  and  that  his  memorandum  stating  the  particulars  of  the  con- 
tract, "with  the  name  of  the  purchaser,  was  sufficient  to  charge  the  purchaser  within  the  Statute 
of  Frauds.  The  same  principle  apphes  to  the  sale  of  land  as  to  the  sale  of  goods,  as  settled  in 
Simon  v.  Motives  (3  Burr.  1921, 1  Wm.  Blacls.  599),  Trustees,  &c.,  of  Ithaca  v.  Bigelow  (16  Wend. 
28).  However,  the  signature  must  be  by  a  third  person,  and  not  by  a  contracting  party  on  the 
record.    Bird  v.  Boulter,  4  Barn.  &  Adol.  443. 

Land  was  strucli  off  to  R.  (who,  in  truth,  was  one  of  the  sellers),  he  let  B.  take  his  place,  the 
latter  agreeing  to  give  his  note  for  an  advance  or  premium,  paying  deposit  to  the  auctioneer  and 
receiving  the  auctioneer's  receipt  as  the  buyer.  On  a  bill  for  specific  performance,  a  plea  of  the 
Statute  of  Frauds  was  interposed,  but  overruled,  with  liberty,  however,  to  R.  to  set  it  up  in  an 
answer — ^it  being  a  ease  of  some  nicety.  Bailey  v.  Le  Roy,  2  Edw.  Oh.  R.  514.  The  vice- 
chancellor  observed:  "I  am  inclined  to  say  that,  for  all  the  purposes  of  the  statute,  the 
auctioneer's  receipt,  under  present  circumstances,  may  be  deemed  the  whole  contract." 

On  the  trial  of  an  action  by  vendee  of  an  estate  against  the  auctioneer,  to  recover  the  deposit 
upon  a  failure  of  title,  the  auctioneer's  receipt  and  the  conditions  of  sale  were  produced,  one  of 
which  conditions  prescribed  the  execution  of  an  agreement  by  the  vendee.  It  further  appeared 
that  there  was  a  written  agreement  respecting  the  sale,  signed  by  the  plaintiff.  Held,  that  the 
defendant  was  entitled  to  ask  whether  that  agreement  related  to  the  deposit,  as  the  answer 
might  make  it  incumbent  on  the  plaintiff  to  produce  the  writing  as  part  of  his  case.  Curtis  v. 
Greated,  1  AdoL  &  El.  167.  Some  oral  evidence  must  be  given  to  introduce  the  fact  of  there 
having  been  a  written  agreement ;  and  for  this  purpose  a  party  may  ask  in  cross-examination 
whether  there  was  not  an  agreement  in  writing  upon  the  subjest  matter  of  the  suit. 

(The  Statute  of  New  York  declares  "  that  every  contract  for  the  sale  of  lands  shall  be  void, 
unless  the  same,  or  some  note  or  memorandum  thereof,  expressing  the  consideration,  be  in 
writmg,  and  be  subscribed  by  the  party  by  whom  the  sale  is  to  be  made,  or  by  an  agent  of  such 
party,  lawfully  authorized."  2  R.  S.  135,  §§  8,  9.  The  auctioneer  may  act  as  agent  of  the 
vendor  and  vendee,  in  making  a  note  or  memorandum  of  the  contract ;  which  may  be  made  in 
his  sale-book.  But  his  entry,  properly  signed,  must  contain  all  the  essential  terms  of  the  con- 
tract, expressed  with  such  clearness  and  certainty  that  they  may  be  understood  from  the  writing 
itself,  or  some  other  papers  to  which  the  writing  refers,  without  resorting  to  parol  proof.  Tahnan 
V.  Franklin,  3  Duer  R.  395.  See  Howe  v.  Dewing,  2  Gray,  476 ;  and  Kurtz  v.  Cummings,  24 
Penn.  State  R.  35.  When  the  names  of  the  parties  and  the  terms  of  the  contract,  with  a 
description  of  the  premises,  are  entered  by  the  auctioneer,  and  signed  by  him,  the  statute  is  com- 
pUed  with.    Pinckney  v.  Hagadom,  1  Duer  (N.  T.)  Rep.  89  ;  Doty  v.  Wilder,  15  lU.  407.) 

(3)  Coles  V.  Trecothiok,  9  Ves.  234,  243  ;  Blore  v.  Sir  ,R.  Sutton,  3  Mer.  237. 
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randum  of  the  contract  as  would  satisfy  the  Statute  of  Frauds.(l )    But  it 
is  otherwise,  if  the  paper  is  not  signed  by  any  of  the  parties.(2) 

Performance  by  vendor. 

The  vendor,  in  support  of  this  action,  must  prove  that  he  was  ready,  on 
his  part,  to  perform  everything  which  the  contract  required  him  to  do, 
when  the  other  party  ought  to  have  completed  the  purchase.O)    But  it  is 


(1)  Eamsbottom  v.  Mortly,  2  Manle  &  Sel.  445 ;  Brewer  v.  Palmer,  3  Esp.  N.  P.  C.  '213. 
See  Drant  v.  Brown,  3  B.  &  0.  668,  that  a  mere  proposal,  accepted  by  parol,  need  not  be 
stamped. 

(2)  Eamsbottom  v.  Tanbridge,  2  Manle  k  Sel.  434. 

(3)  The  above  is  the  general  rule,  when  the  acta  to  be  done  are  concurrent.  Goodlson  v. 
Nunn,  4  T.  B.  761 ;  Morton  v.  Lamb,  7  T.  B.  129  ;  Glazebrook  v.  "Woodrow,  8  T.  E.  3,66 ;  1  East, 
210;  Mason  v.  Corder,  1  Taunt.  9;  Ferry  v.  "Williams,  8  Taunt.  62.  There  are  several  distinc- 
tions, where  the  acts  are  not  necessarily  concurrent,  or  where  an  immaterial  part  of  the  consid- 
eration is  unperformed.  See  1  Saund.  320  a,  n.  4 ;  2  Saund.  352  b,  u. ;  Carpenter  v.  Cresswell, 
4  Bing.  409. 

Note  939. — ^Where  two  acts  are  to  be  done  at  the  same  time,  as  where  A,  covenants  to  con- 
vey an  estate  to  B.  on  such  a  day,  and  in  consideration  thereof  B.  covenants  to  pay  A.  a  sum  of 
money  on  the  same  day,  neither  can  maintain  an  action  without  showing  performance  of,  or  an 
offer  to  perform  his  part,  though  it  is  not  certain  which  of  them  is  obliged  to  do  the  first  act.  I 
Saund.  320,  n.;  Salk.  112,  pi.  1,  111,  pi.  3;  Str.  569;  Bull.  ]SF.  P.  Ul;  2  John.  E.  207;  Jones 
V.  Gardner,  10  Id.  266;  5  Id.  179;  Gazey  v.Price,  16  Id.  267  ;  Parker  v  Parmelee,  20  Id.  130; 
Spindle  v.  Miller,  6  Munf.  E.  170.  In  Green  v.  Beynolds,  the  conrt  say,  that  on  such  a  coven- 
ant, the  fair  intent  and  good  sense  of  the  contract  is,  that  the  money  is  not  to  be  paid  until  the 
deed  is  ready  to  be  delivered.  The  averment  in  the  declaration  was,  only,  that  he  was  ready 
and  willing  to  convey ;  held,  that  the  declaration  was  defective,  in  not  averring  a  tender  of  the 
deed  by  the  plaintiff.  In  Jones  v.  Gardner  [supra),  the  same  principle  is  repeated.  In  West  v. 
Emmons  (5  John.  E.  181),  Van  Ness,  J.,  puts  the  decision  on  the  order  or  precedency  in  which 
the  acts  are  to  be  done.  There  the  defendant  was  to  give  a  deed,  and  the  plaintiff  was  to  exe- 
cute a  bond  and  mortgage ;  and  he  held,  that  an  averment  of  a  readiness  to  execute  the  bond 
and  mortgage,  was  enough,  because  the  mortgage  would  be  inefficacious  nntil  after  the  deed  wag 
given.  In  Parker  v.  Parmelee  (supra),  defendant  covenanted  to  pay  a  stipulated  sum  on  a  par- 
ticular day,  as  the  consideration;  the  plaintiff  also  covenanted,  that  npon  the  performance  of 
such  covenant  on  the  part  of  the  defendant,  he  would  "  execute  to  him,  &c.,  a  good  deed ;" 
held,  in  an  action  against  defendant  on  his  covenant,  that  the  plaintiff  (vendor)  could  not  main- 
tain an  action,  without  an  actual  tender,  or  offer  to  convey ;  an  actual  conveyance  or  a  tender 
and  refusal  was  essentially  necessary. 

However,  if  defendant  covenants  to  pay  any  substantial  part  of  the  consideration  money 
before  the.  delivery  of  the  deed,  that  is  proof  that  he  reUes  on  his  covenants  and  does  not  intend 
to  make  performance  on  the  part  of  the  vendor  the  condition  of  performance  on  his  part.  Terry 
V.  Duntee,  2  H.  Bl.  389.  He  would  be  compelled  to  pay,  whether  the  laud  was  conveyed  or 
not.  But  this  construction  may  be  repelled  and  disproved  by  other  parts  of  the  instrument,  and 
other  circumstances;  and  if  it  appears,  on  the  whole,  that  any  substantial  part  of  the  agreement 
on  one  side  was  to  be  performed,  only  on  condition  of  performance  on  the  other,  the  court  is 
bound  to  construe  the  covenants  accordingly ;  whatever  may  be  the  order  in  which  they  are 
placed  in  the  instrument,  or  the  manner  in  which  they  are  expressed.  Per  Jackson,  J.,  in  Gar- 
diner v.  Corson,  15  Mass.  E.  500.  Here,  defendant  being  in  possession  of  the  land  to  be  con- 
veyed, covenanted  that  he  would  purchase  the  land,  and  pay  for  it  $920,  in  four  years,  with 
interest  annually.  The  plaintiff's  intestate  covenanted  that  he  would  deUver  a  deed  of  convey- 
ance to  the  defendant,  upon  his  paying  the  money  "at  the  time  or  times  above  named."  Held, 
that  tTiese  were  mutual  conditions ;  and  neither  party  could  complain  of  the  other,  until  ho 
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not  necessary  to  do  any  nugatory  act ;  and  therefore  the  plaintiff,  if  the 
circumstances  admit,  may  aver  and  prove,  that  he  has  tendered  the  draft 
of  a  conveyance,  and  that  the  defendant  discharged  him  from  execut- 
ing it.(l) 

Conveyance  by  whom  tendered. 

Where,  by  the  terms  of  the  agreement,  the  vendee  is  to  prepare  the 
conveyance,  the  vendor  may  maintain  an  action,  without  tendering  a  con- 
veyance ;(2)  and,  it  seems,  that  in  the  absence  of  any  express  stipulation,  (3) 


had  oSfered  to  perform  his  part  of  the  agreement.  Though  the  defendant  was  to  pay  the  annual 
interest,  this  was,  in  fact,  by  way  of  rent,  as  defendant  was  to  remain  in  possession ;  but  as  to 
the  interest  for  the  last  year,  this  was  to  be  paid,  together  with  the  principal,  on  receiving  the 
deed ;  for  the  parties  have  thought  fit  to  make  the  last  payment  of  interest,  as  well  as  the  pay- 
ment of  the  principal  sum,  depend  on  the  condition  of  his  receiving  a  deed  at  that  time. 

(FuU  performance  by  the  vendor,  the  plaintiff,  of  a  contract  void  under  the  Statute  of  Frauds, 
and  a  partial  performance  by  the  defendant,  does  not  take  it  out  of  the  statute,  as  to  what  re- 
mains. Duncan  v.  Blair,  5  Denio  R.  196.  The  action  for  the  purchase  money  unpaid,  cannot 
be  based  upon  the  contract,  but  may  be  recovered  as  purchase  money  under  the  common  counts. 
King  V.  Brown,  2  Hill  R.  485:  Thomas  v.  Dickinson,  14  Barb.  90;  Martin  v.  Roberts,  5  Gush- 
ing, 126.) 

(1)  Jones  v.  Barkley, '  2  Doug,  684,694;  Phillips  v.  Fielding,  2  BL  Bl.  123;  by  Lord  Ellen- 
borough,  Ch.  J^  5  East,  202. 

Note  940. — Every  contract  when  reduced  to  writing,  must  be  proved  by  the  written  instru- 
ment. But  the  parties  may  vary  a  written  contract  by  a  subsequent  parol  agreement.  The  con- 
tracting parties  may  enlarge  the  time  of  payment,  or  change  the  mode  of  payment,  or  put  an 
end  to  the  contract,  and  this  may  be  proved  by  parol.  Parris,  J.,  in  Low  v.  TreadweU,  3  Fairf. 
B.  441 ;  Keating  v.  Price,  1  John.  Cas.  22 ;  Ratcliff  v.  Pemberton,  1  Esp.  R.  33 ;  Thresh  v.. 
Rake,  Id.  53  ;  Edwin  v.  Saunders,  1  Cowen  R.  250  ;  In  Fleming  v.  Gilbert  (3  John.  R.  528),  it 
was  held,  that  the  time  of  the  performance  of  the  condition  of  a  bond  may  be  enlarged  by  a 
parol  agreement  of  the  parties.  In  Brooks  v.  "Wheelook  (10  Pick.  439),  defendant  entered  intoa 
contract  in  writing  to  execute  and  deliver  a  deed  of  land  upon  payment  of  certain  notes  given 
for  the  purchase  money,  and  made  a  subsequent  verial  promise  to  deliver  the  deed  upon  the  pay- 
ment of  the  notes  before  they  should  faU  due.  Payment  of  the  notes  was  tendered  before  they 
became  payable,  but  the  tender  was  refused,  and  the  notes  were  not  actually  paid.  Held,  that 
defendant  was  not  bound  by  his  written  contract  to  receive  payment  before  the  notes  fell  due ;  the 
tender,  consequently,  was  of  no  effect.  The  difference  between  the  latter  case  and  that  of  Low  v. 
TreadweU  (supra),  is,  that  in  the  former,  plaintiff  was  seeking  the  performance  of  a  verbal  agree- 
ment; but  in  the  latter,  plaintiff  was  seeking  the  performance  of  a  written  agreement.  The 
court  say.-  "  The  plaintiff  is  seeking  for  the  performance  of  a  written  agreement,  and  he  proves 
that  he  has  so  performed  the  condition  precedent  on  his  part,  as  to  be  entitled  to  relief;  and 
whether  time  be  the  essence  of  his  contract  or  not,  it  has  been  waived.  The  contract  he  calls 
upon  the  defendant  to  perform  is  wholly  in  writing." 

Where  the  subject  is  the  sale  of  land,  a  promise  by  parol  to  take  no  advantage  of  the  delay, 
will  not  be  a  waiver  of  the  party's  right  to  recover  damages  for  such  delay  where  the  damages 
are  stipulated.    Hasbrouck  v.  Tappen,  15  John.  R.  200. 

(2)  Hawkins  v.  Kemp,  3  Bast,  410. 

(3)  Sugden's  Law  of  Vendor  and  Purchaser,  230,  383  (tth  ed.) 

Note  941.— A  vendor,  bound  to  give  a  deed  by  a  day  certain,  must  be  at  the  expense  of 
having  it  drawn,  but  is  not  obliged  to  have  it  prepared  until  it  is  demanded.  Connelly  v. 
Pierce,  1  Wend.  R.  129.  When  a,  party  covenants  to  convey,  he  is  not  in  default  until  the 
party  who  is  to  receive  the  conveyance,  being  entitled  thereto,  has  demanded  it,  and  having 
waited  a  reasonable  tune  to  have  it  drawn  and  executed,  has  made  a  second- demand.    Id.    The 
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the  purchaser  ought  to  prepare,  and  tender  the  conveyance ;  especially 
where  it  is  to  be  executed  at  his  expen£e.(l) 

Vendor's  title. 

In  an  action  against  the  defendant  for  not  accepting  the  conveyance  of 
an  estate,  which  he  agreed  to  purchase,  on  having  a  good  title  ;  the  plain- 
tiff will,  in  general,  at  the  trial,  have  to  produce  the  evidence  of  his 
title. 2)  He  must  also  prove  such  representations  as  are  made  in  the 
particulars  of  sale  respecting  collateral  matters,  as  the  state  of  repair  of 
the  premises,  or  a  right  of  way  attached  to  them,  although  these  circum- 
stances are  not  noticed  in  the  declaration.(3)  And  if  a  lease  is  read  at  a 
sale,  the  plaintiff  will  be  bound  by  a  description  of  the  premises  contained 
in  it,  though  uot  stated  in  the  particulars  of  sale.(4)     It  seems  that  where 


ccart  said :  "In  England  the  party  entitled  to  the  deed,  is  bound  to  have  it  drawn  and  presented 
ior  execution  ;  we  have  not  gone  so  far ;  the  party  who  is  to  give  a  deed,  certainly  should  have 
it  drawn  at  his  own  expense."  Id.  However,  a  purchaser  may  prepare  the  deed  and  tender  it, 
and  then  only  one  demand  is  necessary.    Wells  v.  Smith,  2  Edw.  Ch.  R.  18. 

The  vendor  of  a  sale  of  lands  at  auction  by  order  of  the  court,  is  bound  to  perform,  or  to  offer 
to  perform,  whatever  it  is  incumbent  for  him  to  do  on  his  part ;  and  this  within  a  reasonable 
time,  before  he  is  entitled  to  maintain  an  action  against  the  purchaser  for  not  completing  his 
contract ;  held,  that  two  days  was  within  reasonable  time  for  him  to  tender  a  deed.  Cleaves  v. 
Fo3S,  4  Greenl.  E.  1. 

On  a  sale  of  land,  if  no  place  be  fixed  for  the  delivery  of  the  deed,  the  vendor  is  bound  to 
seek  the  vendee  and  tender  the  deed.  Eauchot  v.  Leach,  5  Cowen  R.  506.  Or  the  vendee  may 
appoint  a  place,  and  a  tender  at  that  place  is  sufficient.    Id. 

*  *  A  tender  of  the  money  and  demand  of  a  deed  at  the  vendor's  residence  is  sufScieni; 
to  give  the  purchaser  a,  right  of  action;  and  if  the  former  is  absent,  a  personal  tender  is 
not  necessary.  Smith  v.  Smith,  25  "Wend.  405.  The  vendor  is  bound  to  prepare  the  deed, 
unless  it  is  otherwise  stipulated.  Tinney  v.  Ashley,  15  Pick.  546;  Hill  v,  Hobart,  4  Shep- 
ley,  104.  *  * 

(When  there  is  an  agreement  for  the  sale  of  a  farm,  described  as  containing  ninety-six  acres, 
more  or  less,  for  $60  per  acre,  and  a  conveyance  is  executed  and  security  by  mortgage  given  for 
the  purchase  money,  at  the  rate  of  $60  for  ninety-six  acres,  the  purchaser  cannot,  by  showing 
that  the  farm  contained  only  eighty-six  acres,  obtain  relief  against  paying  the  whole  amount  of 
the  mortgage  given  thereon.    Eause  v.  Martin,  3  Selden  N.  T.  210. 

When  the  vendor  brings  an  action  to  recover  on  a  contract  for  the  sale  of  real  estate,  he  must 
prove  performance,  or  a  readiness  and  offer  to  perform  on  his  part,  according  to  his  agreement. 
Dubignon  v.  Love,  5  Rich.  261;  Pomeroy  v.  Drury,  14  Barb.  418;  Garlock  v.  Love,  15  Id.  359. 
Either  party  suing  on  the  contract  must  do  the  same.  Tan  Sohaick  v.  Winne,  1 6  Id.  89.  Nothing 
being  said  in  the  contract  as  to  the  kind  of  conveyance  to  be  given,  the  vendor  must  give  a  good 
and  vaUd  title.    Pomeroy  v.  Drury,  supra.    See  Witter  v.  Biscoe,  8  Eng.  (13  Ark.)  422.) 

(1)  Seward  v.  Willook,  5  East,  198. 

(2)  PhiUipa  v.  Eielding,  2  li.  Bl.  123 ;  Duke  of  St.  Albans  v.  Shore,  1  H.  BI.  210.  An  aver- 
ment that  the  title  was  satisfactory  to  the  purchaser,  wiU  render  a  particular  statement  of  the 
title  in  the  declaration  unnecessary.     Martin  v.  Smith,  6  Bast,  565. 

(3)  Thompson  v.  Miles,  1  Esp.  N.  P.  C.  184. 

(4)  Granger  v.  Worms,  4  Campb.  K  P.  C.  83.  And  see  Jones  v.  Edney,  3  Campb.  N.  P.  C.  288. 

Note  942. — The  lease  being  in  the  hands  of  the  vendor,  he  has  peculiarly,  and  indeed  exclu- 
sively, the  means  of  the  exact  restrictions  contained  in  it ;  the  purchaser  at  the  auction  has  none. 
For  the  reading  the  lease  at  the  auction  by  the  auctioneer  has  been  decided  to  be  no  esou  ^  for 
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tlie  plaintiff's  title  deeds  are  produced  in  evidence,  it  is  not  necessary  to 
prove  their  execution  by  the  subscribing  witness.(l)  And  the  vendor  of 
a  leasehold  interest,  will  not,  in  the  absence  of  express  stipulation,  be 
obliged  to  prove  the  title  of  his  lessor.(2)  If  a  good  title  is  not  made  out 
on  the  defendant  applying  for  it,  upon  the  day  when  the  purchase  ought- 
to  be  completed,  or  at  a  subsequent  time,  it  seems  the  defendant  may,  at 
law,  abandon  the  contract.(3)  But  if  the  purchaser  has  not  made  an  ap- 
plication for  the  title  before  the  commencement  of  the  action,  and  no 
time  is  fixed  for  completing  the  contract,  the  vendor  will  be  at  liberty  to 
show  a  complete  title  at  the  time  of  the  trial,  though  it  was  not  complete 


a  misdescription  of  the  terms  of  tlie  lease  in  the  particulars  of  sale.  Jones  v.  Edney,  3  Camp. 
285;  per  TindaJ,  C.  J.,  in  Flight  v.  Booth,  1  Bing.  N.  C.  370. 

A  condition  in  articles  of  sale,  "  that  any  error  in  the  particulars  shall  not  vitiate  the  sale,  but 
a  compensation  shall  be  made,"  only  applies  to  cases  where  the  circumstances  afford  a  principle 
by  which  this  compensation  can  be  estimated.  Sherwood  v.  Robins,  1  Mood.  &  Malk.  194. 
Therefore,  on  the  sale  of  a  reversion  expectant  on  the  death  of  A.  B.  without  children,  an  error 
in  the  statement  of  A.  B.'s  age  does  not  come  within  the  condition  (as  it  would  if  the  reversion 
were  simply  expectant  on  A.  B.'s  death),  because  it  affects  the  probability  of  the  other  contin- 
gency, which  is  not  a  subject  of  calculation ;  and  tlje  purchaser  is  entitled  to  rescind  the 
contract.     Id.        .  " 

Where  in  the  particular  of  sale,  property  was  stated  to  be  held  under  the  0.  estate  upon  three 
lives,  and  it  appeared  in  an  action  to  recover  ba^k  the  deposit,  that  one  of  the  lives  had  dropped 
before  the  sale,  and  that  the  property  was  not  held  directly  under  the  C.  estate ;  held,  that  the 
defendant  could  not  call  the  auctioneer  to  prove  that  he  stated  before  the  sale  that  the  liie  had 
dropped ;  but  that  the  4efendant  might  give  evidence  to  show  that,  before  the  sale,  the  plaintiff 
had  read  the  original  lease  under  which  the  property  was  held.  Bradshaw  v.  Bennett,  5  Car.  & 
Payne,  48. 

Parol  evidence  of  declarations  of  an  auctioneer,  to  contradict  the  written  terms  of  sale,  ought 
not  tq  be  admitied ;  a$  it  might  introduce  great  uncertainty  as  to  titles  derived  under  saleg  at 
auction.    Lessee  of  Wright  v.  De  Klyne,  1  Pet.  0.  E.  199. 

(1)  Thompson  v.  Miles,  1  Esp.  C.  184 ;  Crosby  v.  Perry  is  contra.  But  the  former  decision 
coincides  with  the  practice  in  these  cases.     Sugden  on  Vendor  and  Purchaser,  225  (7th  ed). 

Note  943. — If  the  agreement  is  in  the  hands  of  one  of  the  parties,  the  party  in  whose  possession 
it  is,  shall  be  compelled  to  produce  it  to  the  other  party.  Sugden  on  Ven.  241.  "Where  one 
party  produces  the  agreement,  under  a  notice  from  the  other,  the  latter  need  not  call  the  sub- 
scribing witness  to  prove  the  execution  of  the  agreement,  as  the  defendant  takes  an  interest 
under  it.  Bradshaw  v.  Bennett,  5  Carr.  &  Payne,  48.  The  case  was  assumpsit  by  vendee  against 
vendor,  to  recover  back  a  deposit  paid  on  purchase  of  real  property,  the  defendant  produced  the 
agreement  signed  at  the  foot  of  the  conditions  of  sale. 

(2)  George  v,  Pritchard,  1  Ey.  &  Mo.  417  ;  GwUlim  v.  Stone,  3  Taunt.  433;  Temple  v.  Brown, 
Taunt  60.  See  Purvis  v.  Roger,  9  Price,  488;  Pelder  v.  Hooker,  2  Mer.  424;  Sugden's  V.  &  P. 
301  (7th  ed.) 

(3)  Cornish  v.  Eowley,  MS.  ease  cited,  1  Selw.  N.  P.  175 ;  Berry  v.  Young,  2  Esp.  C.  640. 
As  to  question  whether  time  is  the  essence  of  the  contract  at  law,  see  Lang  v.  Gale,  1  Maule  & 
Selw.  Ill ;  2  Esp.  C.  640 ;  WUde  v.  Fort,  4  Taunt.  344 ;  Hagedon  v.  Lang,  1  Marsh.  514 ;  Sug- 
den's V.  &  P.  355  (7th  ed). 

Note  944.— 1  Sugden  on  Ven.  419  (Am.  ed.  491) ;  Benedict  v.  Lynch,  1  John.  Ch.  R.  370. 
Where  a  purchaser  by  a  covenant  in  the  contract,  was  to  pay  a  further  sum  of  money,  provided 
the  adjoining  houses  should  be  completed,  that  is,  paved  in  front,  &o.,  before  a  day  named,  and 
the  payment  was  not  completed  until  after  the  day  appointed,  although  the  delay  was  occasioned 
by  the  bad  weather,  which  prevented  the  workmen  from  proceeding,  yet  the  seller  was  held  not 
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at  the  time  when  the  contract  was  made,  or  -vvhen  the  action  was  com- 
menced.(l) 

Defects  in  title. 

The  plaintiff  cannot  recover  if  his  title  is  defective ;  as  where  he  has  a 
shorter  interest  in  the  premises  than  he  contracts  to  sell.(2)  Or  where  the 
premises  are  subject  to  an  incumbrance  of  which  no  notice  has  been  given, 
and  the  discharge  of  which  is  only  shown  by  presumption.(3)  It  seems 
to  be  the  better  opinion  that  a  court  of  law  will  regard  equitable  defects 
in  a  title  ;(4)  but  it  will  not  take  notice  of  doubtful  titles,  and  it  will  ad- 
judge a  title  to  be  good  or  bad,  without  inquiring  whether  it  be  marketa- 
ble or  not.(5)  Where  property  is  sold  in  lots,  it  seems  that  the  contract, 
in  respect  of  each  lot,  will  not  be  considered  as  distinct  from  the  rest, 
unless  there  is  a  special  agreement  to  connect  them ;  and,  therefore,  a  de- 


entitled  to  recover  the  £80.  Maryon  t.  Carter,  4  Car.  &  Payne,  295.  But  a  party  may,  even  at 
law,  waive  the  forfeiture,  and  enlai^e  the  time  of  his  contract.  Carpenter  v.  Blandfbrd,  8  Bam. 
&  Ores.  5Y5.  To  entitle  the  vendor  to  recover  the  purchase  money  in  a  sale  by  a  private  agree- 
ment, he  must,  in  his  declaration,  aver  performance  of  the  contract  on  his*  part,  or  an  offer  to 
perform,  on  (he  day  specified  for  performance ;  and  this  averment  must  be  sustained  by  proofs, 
unless  the  tender  has  been  waived  by  the  purchaser.  Sutherland,  J.,  in  12  "Wend.  461 ;  1  Pet. 
^467. 

Where  a  vendor  has  proceeded  to  mate  out  his  title,  and  has  not  been  guilty  of  gross  negli- 
gence, equity  wUl  assist  him,  although  the  title  was  not  deduced  at  the  time  appointed.  1  Sug- 
den  on  Ten.  427 ;  Inman  v.  "Western  Pire  Ins.  Co.,  12  Wend.  452. 

If  the  deed  is  to  be  delivered  at  a  future  time,  and  on  payment  by  the  vendee  of  certain  spe- 
cified part  of  the  purchase  money,  the  vendee  must  pay  such  purchase  money,  so  as  to  be  in  a 
condition  to  demand  a  deed  before  he  can  charge  the  vendor  with  a  default ;  and  this,  although 
there  is  an  incumbrance  on  the  land.    Greenby  v.  Cheevers,  9  John.  E.  126. 

Equity  cannot  relieve  from  the  consequences  of  a  condition  unperformed.  Wells  v.  Smith,  2 
Bdw.  Ch.  R.  is. 

(1)  Thompson  v.  Miles,  1  Esp.  C.  184. 

Note  945. — If  a  seller  will  hot  make  an  assurance  when  reasonably  demanded,  he  loses  the 
bargain,  and  the  purchaser  is  not  bound  to  wait  until  he  is  able  to  convey ;  and  it  seems  that 
after  a  continued  neglect  and  inability  of  the  seller  for  six  years  subsequent  to  a  request  and  re- 
fusal to  convey,  neither  a  court  of  law  or  equity  will  interfere  to  enforce  the  performance  of  the 
agreement.    Van  Benthuysen  v.  Crapser,  8  John.  R.  257. 

(2)  Parrer  v.  Nightingal,  2  Esp.  C.  639  ;  Hibbert  v.  Shoe,  Campb.  113. 

(3)  Turner  v.  Beaurain,  MS.  case  cited  Sugden's  V.  &  P.  261 ;  Barnwell  v.  Harris,  1  Taunt.  430. 

(4)  Maberly  v.  Robms,  5  Taunt.  C26.  See  Elliott  v.  Edwards,  3  Bos.  &  PuU.  181 ;  Sugden's 
V.  &  P.  226  Clth  ed.) 

Note  946. — In  Dale  v.  Roosevelt  (5  John.  Ch.  R.  174),  relief  was  afforded  where  a  false  repre- 
sentation had  been  made  by  the  defendant,  of  the  existence  of  a  valuable  coal  mine  on  the  bank 
of  the  Ohio  River,  on  a  tract  of  land,  which  the  plaintiff's  testator  had  thereby  been  indticed  to 
purchase.  In  M'Parran  v.  Taylor  (3  Cranch,  270),  it  was  held,  that  he  who  sells  property  on  a 
description  given  by  himself,  was  in  equity  bound  to  make  it  good. 

*  *  See  posi,  note  948.  *  * 

(5)  Maberly  v.  Robins,  5  Taunt.  625  ;  Romilly  v.  James,  6  Taunt.  274 ;  Camfleld  v.  Gilbert,  4 
Esp.  0.  221. 
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feet  in  the  vendor's  title  as  to  some  of  tte  lots,  will  not  prevent  him  from 
recovering  the  price  to  be  paid  for  the  others.(l) 

The  defendant  under  the  general  plea  of  non-assumpsit,  may  show  any 
defect  in  the  vendor's  title  of  the  same  nature  with  those  above  consid- 
ered.(2)     He  may  also  show  that  the  contract  is  absolutely  void,  on  ac- 


(1)  Poole  V.  Shergold,  2  Brown  Ch.  C.  11'8 ;  Emmerson  v.  Heelis,  2  Taunt.  30 ;  James  v. 
Shore,  1  Stark.  36 ;  Sugden's  Y.  &  P.  264;  Infra  "  Sale  of  goods;  "  Chambers  v.  Griffiths,  1  Esp. 
N.  P.  C.  contra.  On  the  defects  in  the  quantity  of  the  estate,  and  the  effect  of  the  terms  by 
"  estimation"  and  "  more  or  less,''  see  Sugden's  V.  &  P.  290  (7th  ed.) 

(2)  Note  OiT. — (A  general  denial  of  each  and  every  allegation  in  the  complaint  will  be  suffi- 
cient to  enable  the  defendant  to  controvert  any  fact  necessary  to  support  the  plaintiff's  action. 
But  special  defences  must  be  pleaded  and  proved.) 

*  *  The  cases  as  to  failure  of  consideration,  and  the  right  to  show  a  partial  failure  in  mitigation 
or  by  way  of  recoupment  of  damages,  are  collected  in  2  Kent  0.  (Gth  ed.)  4'71-4'75,  and  notes. 
See  Banks  v.  "Walker,  2  Sandf  Ch.  R.  344;  Brown  v.  Reeves,  19  Martin's  Louis.  R.  235-;  Whit- 
ney V.  Lewis,  21  Wend.  132 ;  Tallmadge  v.  Wallis,  25  Wend,  llf ;  Carter  v.  Carter,  1  Bailey's 
R.  217  ;  Bordeaux  v.  Cane,  Id.  250 ;  Moore  v.  Nesbitt,  3  HOI  S.  C.  R.  299.  As  to  the  right  of 
recowpment,  see  Reab  v.  McAllister,  8  Wend.  109 ;  Still  v.  Hall,  20  Id.  51 ;  Goodwin  v.  Morse,  9 
Mete.  219;  Batterman  v.  Pierce,  3  Hill,  lU;  Tan  Bppes  v.  Harrison,  5  Id.  63;  Whitbeek  v. 
Skinner,  1  Hill,  53;  Sedgwick  on  Damages,  ch.  17  ;  Chitty  on  Contracts  (7th  ed.)  622.  *  * 

In  assumpsit,  it  is  competent  for  the  defendant  to  set  up  a  failure  of  consideration  aa  a  com- 
plete defence.  Judson  v.  Wass,  11  John.  R.  525  ;  Washburn  v.  Picott,  3  Dev.  390  ;  Greenleaf 
V.  Cook,  2  Wh.  15.  'So,  also,  a  fraud  on  the  purchaser,  in  the  representation  of  his  title  to  the 
land.  But  it  is  diCferent  where  the  action  is  upon  a  specialty ;  a  failure  of  consideration  is  no 
defence.  Parker  v.  Parmelee,  20  John.  R.  130.  In  Yrooman  v.  Phelps  (2  Id,  177),  it  was  ex- 
pressly decided  that  a  specialty  could  not  be  invalidated  for  any  other  cause  than  the  illegality 
of  the  consideration.  And  Spencer,  Ch.  J.,  in  20  John.  R.  134,  says :  "  It  is  not  for  me  to  ques- 
tion the  wisdom  of  the  common  law,  in  denying  a  party  who  has  entered  into  an  agreement, 
under  his  hand  and  seal,  a  right  to  impeach  it,  on  the  ground  of  a  want  of  consideration.  It  is 
sufficient  that  the  law  is  so."  Therefore,  in  an  action  for  breach  of  covenant,  by  which  plaintiff 
was  to  sell  and  defendant  to  buy  a  piece  of  land ;  and  the  defendant  covenanted  to  pay  250  dol- 
lars on  a  certain  day;  upon  performance,  plaintiff  covenanted  that  he  would  give  a  good  wwrramiy 
deed  of  conveyance  of  the  premises :  plea  in  effect,  said,  that  the  defendant  ought  not  to  pay  the 
consideration  money,  because  plaintifif  did  not  own  the  land  on  the  day  he  agreed  to  convey  it, 
nor  had  he  since  owned  it ;  held,  that  plaintiff's  covenant  only  extended  to  the  instrument  of 
conveyance,  and  not  to  the  iitle.    Defendant's  remedy  is  in  a  court  of  chancery. 

In  the  state  of  New  York,  the  above  rule  is  now  changed  by  statute.  In  2  R.  S.  406,  §  77, 
it  is  enacted,  "  That  in  every  action  upon  a  sealed  instrument,  the  seal  thereof  shaU  only  be  pre- 
sumptive evidence  of  a  sufficient  consideration,  which  may  be  rebutted  in  the  same  manner,  and 
to  the  same  extent,  as  if  such  instrument  were  not  sealed."  But  such  defence  must  be  pleaded, 
or  notice  given  thereof,  to  make  it  available.    Id.  §  78 ;  Case  v.  Boughton,  11  Wend.  106. 

"  It  is  generally  true  that  a  man  shall  not  be  received  to  aver  against  his  own  deed.  But  the 
case  of  fraud  is  always  excepted,  which  vitiates  every  transaction;  and  a  deed  obtained  by  fraud 
is  to  be  considered  as  a  void  contract,  as  to  the  fraudulent  party."  Parsons,  C.  J.,  in  Bliss  v. 
Thompson,  4  Mass.  R.  488.  It  seems,  the  suppression  of  the  truth,  as  well  as  an  allegation  of 
falsehood,  in  respect  to  a  transaction,  will  vitiate;  for  not  only  good  morals,  but  the  common  law 
requires  good  faith,  and  that  every  man  in  his  contracts  should  act  with  common  honesty,  with- 
out overreaching  his  neighbor  by  false  allegations  or  fraudulent  concealment.  Id.  The  line 
which  separates  cases,  where  the  rule  of  caveat  emptor  applies,  from  others  which  call  for  relief, 
is  not  defined  with  precision ;  each  one  wUl  rest,  in  some  measure,  upon  its  peculiar  circum- 
stances. Per  Weston,  C.  J.,  in  Bean  v.  Herrick,  3  Pairf.  R.  262.  In  that  case,  the  court  held 
that  a  vendor,  making  a  false  representation  in  respect  to  the  quality  of  new  lands  which  were 
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count  of  fraud  practiced  against  him  by  tlie  plaintiff;  as  where  the  plaintiff 
has  fraudulently  misrepresented  the  quality,  or  value  of  the  property ;,  or 
willfully  misdescribed  its  locality,  so  as  to  make  it  appear,  more  valua- 
ble ;(1)  or  has  given  such  a  description  of  the  property  as  would  deceive  a 
person,  not  a  lawyer,  or  a  very  careful  man. (2)  It  seems,  that  if  a  person 
has  been  employed  to  bid  for  the  owner  at  a  public  sale,  although  he  is 
only  authorized  to  bid  to  a  certain  amount,  the  sale  may  be  avoided,  if  it 
is  not  announced  at  the  time,  th?.t  there  is  a  person  bidding  for  the 
owner;  and  this  is  clearly  the  case  where  more  bidders  are  employed 
than  one.(8) 

II.  Secondly,  as  to  the  action  by  the  purchaser. 

The  purchaser  may  make  his  election,  either  to  affirm  the  contract,  by 
bringing  the  action  for  the  non-performance  of  it;  or,  if  he  has  paid  any 
part  of  the  purchase  money  he  may  sue  the  vendor  for  his  deposit.(4) 


at  a  distance,  "was  liable  to  the  Yendee  in  an  action  to  recover  the  damages,  although  the  defects 
are  open  to  observation.  Id.  The  buyer  had  not  equal  means  of  knowing  with  himaelE  So,  in 
Hill  V.  Gray  (1  gtark.  R.  43),  where  it  appeared  that  the  purchaser  of  a  picture  labored  under  a  d,e- 
ception  in  supposing  the  picture  to  be  Sir  Felix  Agar's,  and  the  agent  of  the  vendor  did  not  re- 
move it.  Lord  EUenborough  held,  in  an  action  to  recover  the  price,  that  the  contract  was  void, 
saying :  "  although  it  was  the  finest  picture  Claude  ever  painted,  it  must  not  be  sold  under  a  de- 
ception.'' "  It  appears  that  the  purchaser  labored  under  a  deception,  iflj^hich  the  agent  per- 
mitted him  to  remain  on  a  point  which  he  thought  material  to  influence  his  judgment." 

In  the  language  of  Lord  EUenborough,  "  If  he  fraudulently  misrepresent  the  quality  of  th? 
thing  sold  to  be  other  than  it  is,  in  some  particular  which  the  buyer  has  not  equal  means  with 
himself  of  knowing ;  or  if  he  do  so,  in  such  a  manner  as  to  induce  the  buyer  to  forbear  makii(g 
the  inquiries,  which,  for  his  own  security  and  advantage,  he  would  ofcerwise  haye  made,"  the 
seller  is  liable  for  the  deceit.    Vernon  v.  Keyes,  1?  East,  637. 

*  *  See  the  next  note.  *  * 

(1)  Duke  of  Norfolk  v.  Worthy,' 1  Campb.  SSt.  In  this  case  there  was  a  provision  that  mis- 
statements in  the  particular  should  not  vitiate  the  sale.  Eenton  v.  Brown,  14  Ves.  jui*.  144 ; 
Trower  v.  Newsome,  3  Mer.  104 ;  Sug.  V.  &  P.  281  (7th  ed.) ;  Infra,    "  Sale  of  goods." 

(2)  "Waruig  v.  Hogart,  1  Ry.  &  Mo.  40. 

Note  948. — *  *  On  the  subject  of  fraudulent  representations,  &e.,  on  the  s^le  of  land,  see  Sug- 
den  on  the  Law  of  Property,  pp.  64,  73,  644,  649,  660,  and  the  cf^ses  there  cited;  2  Kent  C. 
(6th  ed.),  482-489  and  notes ;  Chitty  on  Contr.  (7th  ed.),  295-297,  and  notes.  *  * 

(3)  Wheeler  v.  Collier,  Mo.  &  M.  126 ;  Crowder  v.  Austin,  3  Bing.  368  ;  Smith  v.  Clarke,  12 
Ves.  jun.  477  ;  Howard  v.  Castle,  6  T.  R.  642 ;  Sug.  V.  &  P.,  p.  20 ;  St.  42  G.  Ill,  c.  93,  §  1. 

(4)  Batch  V.  Warren,  cited  by  Lord  Mansfield,  2  Burr.  1011;  Farrer  v.  Nightingale,  2 
Esp.  C.  641. 

Note  949.— Judson  v.  Wass,  11  John.  R.  525  :  Putnam  v.  Westoott,  19  Id.  190.  If  the  con- 
tract of  sale  were  by  parol  merely,  and  not  in  writing,  the  purchaser  who  has  paid  part  of  the 
consideration,  cannot,  there  being  no  default  on  the  part  oi  the  vendor,  maintain  an  action  to  re- 
cover it  back.  Dowle  v.  Camp,  12  John.  R.  451.  A  party  who  has  advanced  money,  or  done 
any  act  in  part  performance  of  an  agreement,  but  refuses  to  proceed  to  the  completion  and  exe- 
cution of  the  contract,  the  other  party  having  performed,  or  being  ready  to  perform  everything 
agreed  to  be  done  on  his  part,  cannot  recover  back  the  money  he  has  advanced,  nor  is  he  entitled 
to  compensation  for  what  he  may  have  in  part  performance ;  and  after  such  refusal  to  proceed, 
or  voluntary  abandonment  of  the  contract  by  the  vendee,  the  vendor  is  at  liberty  to  sell  the  land 
tp  a,nother.  Ketcham  v.  Evertson,  13  John.  R.  369.  To  entitle  a  purchaser  to  recover  back  part 
of  the  consideration  money,  paid  on  a  contract  of  the  purchase  of  land,  he  must  show  that  ho  l;as 
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But,  in  the  latter  case,  lie  must  show  that  he  has  disaffirmed  the  contract 
ah  initio.{l)  If  he  has  had  an  occupation  of  the  premises  under  the  con- 
tract, the  parties  cannot  be  put  into  the  same  situation  in  which  they  before 
stood ;  and,  consequently,  in  such  a  case,  the  only  remedy  for  the  pur- 
chaser is  upon  special  agreement. (2) 

By  and  against  whom. 

The  action  may  be  maintained  by  a  principal,  though  the  agent  con- 
tracted in  his  own  name  ;(3)  a  payment  of  the  deposit  to  the  agent  who 
made  the  contract  with  the  plaintiff,  on  behalf  of  the  owner  of  the  estate, 


tendered  the  residue  of  the  purchase  money,  and  demanded  a  deed,  so  as  to  put  the  vendor  in 
default.    Hudson  v.  Swift,  20  John.  R.  24. 

*  *  And  see  Coughlin  v.  Knowles,  1  Meto.  5T,  S.  P. ;  and  the  other  cases  cited  in  note  2  to 
cutty  on  Contr.  (7th  ed.),  306.  *  * 

Where  the  state  of  facts  are  such  as  to  justify  the  purchaser  in  avoiding  the  contract  alto- 
gether, he  is  entitled  to  recover  the.  deposit  as  money  had  and  received  to  his  use.  Flight  v. 
Booth,  1  Bing.  N.  C.  310. 

(Where  the  sale  is  void  under  the  Statute  of  Frauds,  the  vendee  may  treat  the  sal^  as  a  nullity, 
^^d  recover  back  the  money  paid  thereon.  SheicJ  v.  Stamps,  2  Sneed  (Tenn.)  112 ;  SipiS  v. 
JlcUwen,  2Y  Ala.  184.  Part  performance  does  not  take  the  case  out  of  the  statute,  so  as  to  ren,- 
^er  the  agreement  valid  at  law.  Per  Kent,  Ch.  J.,  in  Jackson  v-  Pierce,  2  Johns.  221.  Suing 
for  the  purchase  money,  the  vendor  must  prove  a  legal  contract  of  sale,  as  alleged  in  his  com- 
plaint, or  he  cannot  recover.  Reynolds  v.  Dunkirk  &  State  Line  Railfpad  Co.,  11  Barb.  615- 
payment  of  purchase  money  is  not  such  a  part  performance  as  ■yvUl  take  the  case  out  of  the  statijtp 
(Black  V.  Black,  15  Geo.  445) ;  or  entitle  the  vendee  to  the  aid  pf  a  court  oi  equity  to  compel  a 
specific  performance.  Parke  v.  Lewright,  20  Mis.  (5  Be^nett)  85.  possession  and  valua,ble  im- 
provements made  under  the  agreement,  entitle  the  purchasef  to  a  conveyance  as  a  matter  ^f 
equity.  Despain  v.  Carter,  21  Id.  331 ;  Otterhouse  v.  Burleson,  11  Texas,  87.  In  such  cases 
the  agreement  must  be  clearly  proved.  Church  of  the  Advent  v.  Parro-??,  7  Ifich.  Eq.  378; 
Stoddard  v.  Tuck,  4  Md.  Ch.  Decis.  475.  Though  the  contract  for  the  sale  of  lands  is  void  under 
the  statute,  the  vendee  cannot  in  this  state  recover  back  money  paid  thereon  so  long  as  the  ven- 
dee stands  ready  to  perform  his  part  of  the  contraqt.  Collier  v.  Cpates,  17  Barb.  471 ;  Aljlppt^ 
y.  Draper,  4  Denio,  51.    See  also  cases  cited  by  Johnson,  J.,  in  Collins  v.  Coates.) 

*  *  See  Chitty  on  Contr.  (7th  ed.)  307-311,  and  notes.  *  * 

(1)  Conner  v.  Henderson,  15  Jdass.  H.  319. 

(2)  Hunt  V.  Salk,  5  Bast,  448. 

Nqte  950. — It  is,  a  well  settled  rule  of  equity  that  a  grantee,  to  whom  possession  has  be,6» 
delivered  under  covenants  of  title  and  warranty,  can  have  no  relief  iu  equity  against,  his  grantor 
for  a  return  of  purchase  money  or  security,  on  account  of  a  deficiency  and  failure  of  title.  Pens- 
ion V.  Morris,  2  Bdw.  Ch.  R.  37.  If  a  grantee  in  possession  has  taken  ^Q  covenants,  aij4  the 
title  fails,  he  wiU  be  without  a  remedy  in  equity  as  wejl  as  at  law,  in  the  absence,  of  fraud.  Id. 
But  if  there  be  fraud,  the  purchaser  may  come  into  equity  for  indemnity  ?,gainst,  eviction,  ^tijrlj- 
4nce,  or  defect  of  title.     Id.,  and  cases  citei^. 

On  the  other  hand,  it  is  well  established,  that  equity  will  not  prder  purchase  money  to  be  paid 
before  a  title  is  given,  unless  under  special  circumstances,  such  as  taking  posgessipn  against  the 
cpnsent  of  the  vendor,  or  where  the  purchaser  is  in  fault  in  not  cpmpleting  the  purchase  or  is 
exercising  improper  acts  of  ownership  \>j  which,  the  property  is  lessened  in  value.  BirdSi^U  ■?. 
Waldron,  2  Edw.  Ch.  R.  315.    (See  also  Thomas  v.  Dickinson,  14  Barb.  9,0.) 

(3)  Duke  of  Norfolk  v.  Worthy,  1  C^mpb.  337.  See  Bdd,a  x-  Wfi.  3  Qampb.  338 ;  Lsngs- 
brath  v.  Touhnm,  3  Stark.  N.  P.  C.  145.  ',  '      ' 
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is  a  payment  to  tlae  principal,  wlio  may  be  sued  for  the  recovery  of  it.(l) 
An  auctioneer  is  considered  as  a  stakeholder ;  and,  it  seems  that  he  is  not 
justified  in  paying  over  the  deposit  to  his  principal,  until  the  sale  has  been 
carried  into  effect ;  and  he  is  clearly  liable  to  be  sued  for  the  deposit,  if 
the  payment  is  made  after  notice.(2)  If  an  auctioneer  does  not  disclose 
the  name  of  his  principal,  he  will  be  personally  liable  for  damages  for  a 
breach  of  the  contract  of  sale.(3) 

Performance  by  vendee. 

The  plaintiff,  in  this  case,  as  in  the  last,  will  have  to  prove  the  contract, 
the  conditions  of  sale,  the  performance  of  everything  requisite  on  his  part, 
and  the  breach  of  the  contract  on  the  part  of  the  defendant.  Accordingly, 
where  it  is  incumbent  on  the  purchaser  to  prepare  the  conveyance, (4)  he 
m.ust  prove  a  tender  of  it,  unless  the  tendering  of  it  would  be  a  nugatory 
act;  as  where  the  vendor's  title  is  defective, (5)  or  he  has  disposed  of  the 
estate.(6)     The  purchaser  will  be  entitled  to  his  deposit,  by  showing  that 


(1)  Duke  of  Norfolk  v.  "Worthy,  1  Campb.  N.  P.  0.  339. 

Note  951.— See  Anderson  v.  The  President,  &c.,  of  the  H.  T.  Co.,  16  John.  R.  86. 

Taber  v.  Perrot,  2  GaJl.  R.  565.  But  where  there  is  no  privity  of  contract  between  the  de- 
fendant and  plaintiif — ^the  person  receiving  the  naoney  and  the  principal,  but  the  privity  is  be- 
tween the  defendant  and  his  master,  and  between  the  latter  and  the  plaintiff,  the  action  cannot 
be  maintained.  Thus,  in  Stephens  v.  Badcook  (3  Barn.  &  AdoL  354),  where  an  attorney's  clerk 
received  money  in  the  absence  of  his  master  and  gave  a  receipt  signed  "B.,  for  Mr.  J. ;"  held, 
that  the  action  did  not  lie ;  for  defendant  received  the  money  as  the  agent  of  his  master ;  and 
this,  though  it  appeared  that  the  attorney  had  absconded,  and  the  clerk,  having  the  money  in 
his  hands,  had  refused  to  pay  it  over  to  the  oUent.  Edden  v.  Read,  3  Campb.  R.  338,  which  was 
against  a  banker's  clerk,  and  is  to  the  same  point. 

(2)  Burrough  v.  Skinner,  5  Burr.  2639  ;  Berry  v.  Toung,  2  Esp.  C.  640 ;  Spurrier  v.  Elderton, 
5  Esp.  C.  2 ;  Jones  v.  Bdney,  Sugden's  T.  &  P.  40  CTth  ed.) ;  Edwards  v.  Hodding,  5  Taunt.  515. 

(3)  Hanson  v.  Roberdeau,  Peake's  N.  P.  120 ;  Owen  v.  Gtoooh,  2  Esp.  567. 

Note  952. — (Where  a  sale  at  auction  cannot  be  carried  into  effect  by  reason  of  the  vendor's 
failure  to  make  a  valid  title  to  the  premises,  the  action  of  the  vendee  for  purchase  money  is  against 
the  auctioneer  for  the  money  deposited  or  paid  (Johnson  v.  Roberts,  30  Eng.  Law  &  Eq.  234) ;  so 
when  an  auctioneer  sells  personal  property  at  a  public  sale,  he  can  maintain  an  action  against  the 
purchaser  in  his  own  name  for  the  price.     Minturn  v.  Main,  3  Seldeu  N.  Y.  R.  220.) 

The  general  principle  is,  that  an  agent  is  not  liable  to  be  sued  upon  contracts  made  by  him 
on  behalf  of  his  principal,  if  the  name  of  his  principal  is  disclosed  and  made  known  to  the 
person  contracted  with,  at  the  time  of  entering  into  the  contract.  Rathbone  v.  Budlong,  15 
John.  R.  1. 

Where  the  Court  of  Sessions  had  authority  for  making  assessments  for  the  opening  and  making 
of  certain  roads,  and  they  ordered  an  assessment  for  opening  and  making  of  a  road  not  laid  out 
according  to  the  provisions  of  the  statute ;  held,  that  an  individual  paying  money  under  such  an 
assessment  was  entitled  to  recover  it  of  the  county ;  the  court  having  no  jurisdiction  in  the 
case,  their  judgment  was  a  nullity.  Joy  v.  The  County  of  Oxford,  3  Greonl.  R.  131.  Though 
the  tax  was  assessed  without  any  authority,  the  county  had  received  itis  amount  into  their  treas- 
ury, hence  the  county  was  responsible ;  and  it  was  no  answer  to  the  action  that  the  money  had 
been  expended  upon  the  road ;  the  appropriation  was  unlawful.    Id. 

(4)  Ante,  p.  356 ;  Sugden's  V.  &  P.  230,  383  (nh  ed.) 

(5)  Loundes  v.  Bray,  Sugden's  V.  &  P.  231 ; '  Seward  v.  Willock,  5  East,  198. 

(6)  Knight  v.  Crockford,  1  Esp.  0.  189,    See  Duke  of  St.  Alban's  v.  Shore,  5  H.  Bl.  2t0. 
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the  agreement  has  been  vacated  by  the  mutual  default  of  the  parties ;  and 
this,  notwithstanding  the  agreement  contains  stipulations  for  liquidated 
damages,  in  case  of  non-performance.(l) 

The  plaintiff  in  an  action  to  recover  his  deposit,  may,  in  general,  show 
that  the  contract  has  been  avoided  in  consequence  of  defects  in  the 
defendant's  title.(2)  But  he  will  not  be  allowed  to  give  evidence  of  defects 
of  title  which  have  not  been  previously  urged,  as  a  ground  for  rescinding 
the  contract,  provided  they  could  have  been  supplied,  if  they  had  been 
specified  at  the  time.(3)  And  the  plaintiff  must  furnish  the  defendant 
with  a  particular  of  such  matters  of  fact  as  he  intends  to  rely  upon  as  the 
grounds  for  recovering  his  deposit,(4)  if  such  a  particular  is  applied  for.(5) 
But  the  plaintiff  is  not  bound  to  state 'his  legal  objections  to  the  defend- 
ant's abstract  of  title.(6) 


The  plaintiff,  it  would  seem,  is  entitled  to  the  whole  of  his  deposit, 
though  the  estate  has  diminished  in  value,  pending  the  contract  ;(7)  and 
he  will  be  allowed  to  recover  more  than  nominal  damages  if  the  defendant 
has  put  up  the  premises,  the  subject  of  the  contract  for  sale,  without  hav- 
ing any  title  to  them.(8)  It  seems,  however,  that  the  plaintiff  cannot 
claim  more  than  nominal  damages  where  the  defendant  has  offered  to  con- 
vey the  estate  with  such  title  as  he  had,  or  to  return  the  purchase  money 
with  interest.(9) 

It  seems,  that  the  purchaser,  in  general,  under  counts  properly  framed, 
may  recover  the  expenses  to  which  he  has  been  put  in  investigating  the 
title,(10)  and  also  interest  upon  his  deposit  ;(11)  but  the  expenses  of  investi- 


(1)  Clarke  v.  King,  1  Ry.  &  Mo.  394. 

(2)  Vide  cmte,  p.  358. 

(3)  Todd  V.  Haggart,  Mo.  &  M.  128.     See  Squire  v.  Todd,  1  Campb.  293. 

(4)  CoUett  V.  Tliompson(.3  Bos.  &  PuU.  246. 

(5)  Squire  v.  Todd,  1  Campb.  K  P.  C.  293. 

(6)  CoUett  V.  Thompson,  3  Bos.  &  PuU.  246. 

(I)  See  Sugden's  T.  &  P.  220  (Tth  ed.) 

(8)  Hopkins  v.  G-razebrook,  6  Barn.  &  Cresaw.  33. 

(9)  Plureau  v.  ThornbiU,  2  "W.  Bl.  1078 ;  Bratt  t.  EUis,  Sugden's  V.  &  P.  App.  No.  1  (1th 
ed.);  Johnson  v.  Johnson,  3  Bos.  &  Pull.  161.  See  Hopkins  v.  Grazebrook,  6  Barn.  & 
Oressw.  33. 

(10)  Kirtland  v.  Pounsett,  2  Taunt.  145 ;  Turner  v.  Beaurain,  Sugden's  T.  &  P.  222.  See 
WUde  V.  Port,  4  Taunt.  341,  where  the  expenses  were  not  allowed. 

(II)  Sugden's  V.  &  P.  321,  504  (7th-  ed.);  De  Bernalesv.  Wood,  3  Campb.  258;  Richards  v. 
Barton,  1  Bsp.  268 ;  Plureau  v.  ThomhiU,  2  W.  Bl.  1078 ;  Parquar  t.  Parley,  7  Taunt.  594, 
where  there  had  been  a  previous  action  for  the  deposit  against  the  auctioneer;  by  Gibbs,  Ch.  J.^ 
Maberly  v.  Robins,  5  Taunt.  625.  See  WUde  v.  Port,  4  Taunt.  341,  where  interest  was 
not  aUowed.  Interest  cannot  be  recovered  on  the  deposit,  where  the  contract  is  void,  by  the 
Statute  of  Frauds.  Walker  v.  Constable,  1  Bos.  &  Pull.  306 ;  Adams  v.  Paiibalrn,  2  Stark.  N.  P- 
C.  277. 
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gating  tlie  title  cannot  be  recovered  under  a  count  for  money  paid  ;(1)  nor 
can  interest  upon  the  deposit  be  recovered  under  a  count  for  money  had 
and  received.(2)  It  has  been  held,  that  interest  is  recoverable  on  the  resi- 
due of  the  purchase  money,  after  payment  of  the  deposit,  where  it  has 
been  lying  ready  to  be  paid,  without  making  interest.(3)  An  auctioneer 
is,  in  general,  not  liable  for  interest,  until  after  a  demand  and  refusal  of 
the  deposit.(4)  But  it  may  be  otherwise,  if  the  auctioneer  has  actually 
made  interest  of  the  money,(5)  or  has  rendered  himself  liable  by  his  con- 
duct, as  where  he  has  sold  without  sufficient  authority.(6) 

A  witness  who  is  liable  to  the  vendor  in  case  the  title  of  the  estate  con- 
tracted to  be  sold  proves  defective,  is  not  competent  to  support  the  title.(7) 
Put  if  he  has  sold  the  estate  to  the  vendor,  without  any  covenant,  or  war- 
ranty for  the  sufficiency  of  the  title,  his  evidence  is  admissible.(8) 


OHAPTEE  VIII. 


OF   THE     EVIDENCE     IN    ASSUMPSIT  ON   A  SPECIAI;    CONTRACT     FOE     THE 
SALE   OR  PURCHASE   OF   GOODS  AND   CHATTELS. 

The  averments  in  the  declaration  in  this  species  of  action  are  similar  to 
those  required  in  an  action  for  the  sale  or  purchase  of  real  property  ;  and 
as  in  that  action,  so  in  the  present,  it  is  necessary,  in  the  first  place,  to 
establish  the  contract  in  evidence.     When  the  price  to  be  paid  for  the 


(1)  Camfieia  v.  GUbert,  4  Esp.  N.  P.  C.  221. 

(2)  Walker  v.  Constable,  1  Bos.  &  Pull.  306 ;  Tappendall  v.  Randall,  2  Bos.  &  PuU.  472.  See 
by  Gibbs,  Ch.  J.,  Maberly  v.  Robins,  5  Taunt.  625. 

(3)  Plureau  v.  Thornhill,  2  W.  Bl.  1078.  , 

(4)  Sugden's  T.  &  P.  504  (Hh  ed.)  See  Lee  v.  Munn,  8  Taunt.  45  ;  Farquar  v.  Farley,  1  Twut. 
697  ;  Maberly  v.  Robins,  5  Taunt.  625  ;  Edwards  v.  Hodding,  5  Taunt.  516. 

(5)  By  Gibbs,  Oh.  J.,  Farquar  v.  Farley,  7  Taunt.  594, 

(6)  See  Jones  v.  Dyke,  Bratt  v.  EUis,  Sugden's  Y,  &  P.,  App.  Fos.  7,  8  (7th  ed.) 

(7)  2  Roll  Ab.  685  ;  Str.  445. 

(8)  Busby  V.  Greenslate,  Str.  445. 

Note  953. — No  objection  on  account  of  interest  can  exclude  a  witness,  unless  he  be  inter- 
ested in  the  event  of  the  suit.  Parsons,  0.  J.,  in  Bliss  v.  Thompson,  4  Mass.  R.  488.  Thus,  the 
witness  had  a  similar  action  pending  against  the  same  defendant  arising  out  of  the  same  transac- 
tion, and  for  the  same  supposed  fraud ;  held,  that  the  objection  was  to  his  redit,  not  to  his  com- 
petency. Id.  Parsons,  0.  J.,  observed;  The  verdict  in  this  action  cannot  be  given  in  evidence 
for  or  against  him  in  any  action  in  which  ho  may  be  a  party.  And  although  his  demand  may 
vise  out  of  the  transaction,  this  case  cannot  be  stronger  than  that  of  one  underwriter  on  the 
Eiapie  policy  of  insuranqe,  in  which  another  underwriter  on  the  same  policy  may  be  a  witness  for 
tlie  defencjant. 

(A  donee  of  a  chattel  who  has  given  a  voluntary  warranty  of  title  is  a  competent  witness  iji 
ap  action  involving  the  titlq  (Gunu  v.  Mason,  2  Sneed  Teun.  637) ;  not  so  when  the  vendor  is 
bound  to  make  the  title  good.     Elliott  v.  Bowen,  Id.  662.) 
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goods  and  chattels  contracted  for,  exceeds  ten  pounds,  tlie  Statute  of  Frauds 
requires,  except  in  some  specified  cases,  that  "some  note  or  memorandum 
of  the  bargain  be  made,  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized.(l) 

Executory  contracts. 

It  has  been  settled  by  late  authorities,  that  the  statute  apphes  to  execu- 
tory contracts ;  and  that  an  agreement  for  the  sale  of  goods  to  be  delivered 
at  a  future  time  is  within  its  meaning.(2)  Where,  indeed,  an  article  con- 
tracted for  does  not  exist  at  the  time,  as  where  the  contract  was  for  a 
quantity  of  oak  pins,  which  had  not  been  made,  but  were  to  be  cut  out  of 
slabs,  the  contract  has  been  considered,  rather  as  for  work  and  labor, 
and  not  within  the  statute.(3)  But  where  the  thing  to  be  sold  exists  at 
the  time  of  the  contract  in  the  same  shape  and  substance  in  which  it  is  to 
be  delivered,  the  contract  has  been  held  to  be  substantially  for  the  sale  of 
goods ;  and  although  it  may  happen  that  some  work  is  to  be  employed 
about  the  article  before  the  sale  is  completed,  it  is  within  the  statute ;  as 


(1)  Stat.  29  Car.  II,  §  17.  As  to  the  ease  where  several  articles  under  the  value  of  lOZ.  are  con- 
tracted for  at  the  same  time,  vide  infra. 

(2)  Eondeau  v.  Wyatt,  2  H.  Bl.  67 ;  Cooper  v.  Elston,  7  T.  B.  14 ;  Alexander  v.  Comber,  1 
H.  Bl.  20  ;  aarhutt  v.  "Watson,  5  Bam.  &  Aid.  613.  See  Towers  v.  Osborne,  1  Str.  505  ;  Clay- 
ton V.  Andrews,  4  Barn.  210. 

13)  Groves  v.  Buck,  3  Maule  &  Sel.  179.  And  see  the  observations  of  the  court,  on  the  case 
of  Towers  v.  Osborne,  in  Garbutt  v.  Watson,  5  B.  &  A.  613. 

Note  954. — The  statute  means  goods  in  solido.  In  Towers  v.  Osborne  (1  Str.  506),  defendant 
bespoke  a  carriage,  and  after  it  was  made  for  him  refused  to  take  it ;  held,  that  it  was  not  a  case 
within  the  statute.  In  Crookshank  v.  Burrell  (18  John.  R.  58),  Spencer,  C.  J.,  said :  "  The  dis- 
tinction taken  in  Eondeau  v.  Wyatt,  and  in  Cooper  v.  Elston,  was  between  a  contract  in  solido,' 
and  an  agreement  for  a  thing  not  yet  made,  to  be  delivered  at  a  future  day.  The  contract  in  the 
latter  case,  the  judges  considered  not  to  be  a  contract  for  the  sale  and  purchase  of  goods ;  but  a 
contract  for  work  and  labor  merely.  However  refined  this  distinction  may  be,  it  is  well  settled, 
and  it  is  now  too  late  to  question  it."  The  contract  in  the  last  case  was  for  a  wagon  to  be  made 
by  the  plaintiff  within  a  certain  time  agreed  upon,  when  defendant  was  to  pay  for  the  wagon  in 
lambs  at  an  agreed  price ;  held,  that  the  contract  was  not  within  the  statute.  The  same  princi- 
ple was  also  recognized  in  Sewall  v.  Sitch,  8  Cowen  R.  215. 

*  *  See  also  Gadsdent  v.  Lance,  1  McMullau  S.  C.  R.  87 ;  Haight  v.  Eipley,  19  Maine  R.  137  ; 
Smith  V.  Surman,  9  B.  &  Cressw.  516  ;  Downs  v.  Ross,  23  Wend.  270.  And  see  Scott  v.  East- 
em  Co.  R.  W.,  12  M.  &  W.  33,  where  it  was  held  that  when  a  part  of  the  goods  are  made  and 
delivered,  and  the  residue  are  to  be  manufactured  accordiug  to  order,  the  whole  forms  one  entire 
contract,  and  the  acceptance  of  part  appUes  to  the  whole,  so  as  to  satisfy  the  Statute  of  Frauds. 
And  see  2  Elent  C.  (6th  ed.)  510—512,  and  notes.  *  * 

(Where  goods  are  ordered  of  a  manufacturer,  and  are  to  be  afterwards  made  pursuant  to  the 
order,  the  property  in  them  is  not  transferred  until  the  goods  have  been  finished  and  delivered. 
Andrews  v.  Durant,  1  Kernan  N".  T.  E.  35.  It  is  not  therefore  a  sale  of  goods  within  the  stat- 
ute. Edwards  on  Bailm.  347 — 353.  It  is  not  enough  to  take  the  contract  out  of  the  statute^ 
that  some  work  may  be  required  to  put  the  goods  in  proper  condition  for  delivery ;  as  in  the 
case  of  a  sale  of  wheat  that  requires  to  be  threshed.  Downs  v.  Ross,  23  Wend.  270.  An  agree- 
ment to  furnist  maferiaJs  and  complete  the  carpenter's  work  for  a  building,  is  not  within  the 
statute  (Courtright  v.  Btewart,  19  Barb.  455) ;  nor  is  an  agreement  to  finish  a  carriage  half  built 
and  deliver  it  for  a  certain  price,  within  the  statute.    Mixer  v.  Howarth,  21  Pick.  205.) 
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where  flour  whicli  had  been  purchased  was  to  be  ground,  or  where  the 
goods  were  to  be  packed  and  delivered  at  the  seller's  expense.(l)  And 
now  by  the  statute  6  Gr.  IV,  c.  14,  §  7,  it  is  enacted,  that  the  provision  of 
the  Statute  of  Frauds  shall  extend  to  contracts  for  goods,  "  notwithstanding 
they  may  be  intended  to  be  delivered  at  some  future  time ;  or  Ta.&j  not,  at 
the  time  of  such  contract  be  actually  made,  procured,  or  provided,  or  fit  or 
ready  for  delivery ;  or  some  act  may  be  requisite  for  the  making  or  com- 
pleting thereof,  or  rendering  the  same  fit  for  delivery."  Sales  of  goods  by 
auction  are  within  the  Statute  of  Frauds.(2) 

Acceptance. 

A  written  memorandum  of  a  contract  for  the  sale  of  goods  is  not  re- 
quired by  the  Statute  of  Frauds,  where  "  the  buyer  accepts  part  of  the  goods 
sold,  and  actually  receives  the  same,  or  gives  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment.(3)     The  acceptance  here  intended  is  the 


(1)  Garbutt  v.  'Watson,  5  Bam.  &  Aid.  613  ;  Astey  v.  Emery,  4  Maule  &  Selw.  262 ;  Kent  v. 
Huskinaon,  3  Bos.  k,  Pull.  262  ;  Rondeau  v.  "Wyatt,  2  H.  Bl.  %1 ;  Alexander  v.  Comber,  1  H.  Bl. 
20  ;  Cooper  v.'Elston,  1  T.  E.  14,  and  see  the  observations  of  the  court  on  Clayton  v.  Andrews, 
in  5  Barn.  &  Aid.  613.   And  see  "Wilks  v.  Atkinson,  6  Taunt.  11. 

(2)  Kenworthy  v.  Schofield,  2  Barn.  &  Cressw.  945 ;  Pike  v.  Balch,  38  Maine,  302. 

(3)  Note  956. — If  goods  are  sold  and  delivered  for  a  certain  price,  at  thirteen  months'  credit, 
without  writing,  the  delivery  of  the  goods  being  a  clear  execution  of  the  contract  on  one  part, 
the  vendor  would  be  bound  by  the  agreement.  Long  .on  Sales,  p.  56;  DoneUan  v.  Eeed,  3  Barn. 
&  Adol.  899. 

Plaintiff  and  defendant  having  made  an  exchange  of  lands,  the  former  delivered  to  the  latter 
six  cows,  under  a  verbal  agreement,  that  if  defendant  was  dissatisfied  with  the  exchange  of  lands 
at  the  expiration  of  two  years,  tlie  cows  were  to  become  his  property  absolutely ;  otherwise,  he 
was  to  return  the  cows,  or  their  value ;  held,  that  the  contract  was  not  within  the  Statute  of 
Frauds,  although  it  amounted  to  a  contract  of  sale ;  it  appearing  in  evidence  that  defendant  was 
satisfied  with  the  exchange  of  farms.  Holbrook  v.  Armstrong,  1  Pairf.  R.  31.  A  parol  contract, 
for  the  sale  of  goods  to  be  dehvered,  and  which  are  accordingly  delivered  within  a  year  from  the 
making  of  the  bargain,  but  wliich,  by  the  terms  of  the  contract,  are  not  to  be  paid  for  until  the 
expiration  of  that  period,  is  not  within  the  Statute  of  Frauds,  because  in  such  case,  all  that  is  to 
be  performed  on  one  side,  namely,  the  delivery  of  the  goods,  is  done  within  a  year.  Parris,  J., 
observed  that,  "the  clause  giving  the  defendant  the  election  to  return  the  cows  or  pay  for  them 
the  value  in  money,  divests  the  plaintiff  of  his  interest  in  the  specific  thing,  and  leaves  him  to  his 
remedy  on  the  contract  for  the  value." 

An  agreement  void  by  the  statute,  is  such  an  one  as,  where  by  the  express  appointment  of  the 
parties,  the  thing  is  not  to  be  performed  within  a  year ;  it  does  not  embrace  cases  which  may  bo 
performed  within  the  year.  M'Lees  v.  Hale,  10  Wend.  426;  Moore  v.  Pox,  10  John.  R.  244; 
Lown  V.  Winters,  7  Cowen,  364.  But  where  the  contract  is  not  to  be  performed  witliin  the  year, 
it  is  different.  Thus,  where  a  party  contracts  by  parol  to  work  for  another  for  tlie  term  of  too 
yea/rs,  for  which  he  is  to  receive  one  hundred  or  fifty  dollars  a  year,  and  quits  the  service  at  the 
end  of  six  months,  the  contract  is  within  the  statute.    Drummond  v.  Burrell,  13  Wend.  307. 

*  *  And  see  2  Kent  C.  (6th  ed.)  510  and  notes.  The  statute  applies  to  agreements  which,  by 
express  stipulation,  are  not  to  be  performed  within  the  year.  Talley  v.  Greene,  2  Sandf.  Ch.  E. 
91 ;  Peters  v.  Westborough,  19  Pick.  364 ;.  Lockwood  v.  Barnes,  3  Hill,  128 ;  Herrin  v.  Butters. 
20  Maine,  119.  In  Donellan  v.  Reed  (3  B.  &  Adolph.  899),  the  statute  was  held  not  to  apply  to 
the  case  of  goods  sold  and  delivered  within  the  year,  where  the  price  was  to  be  paid  after  the  ex- 
piration of  the  year.     But  Donellan  >'.  Reed  was  disapproved,  and  not  followed,  in  BroadweU  v 
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ultimate  acceptance  either  of  fhe  whole  or  part  of  tlie  commodity,  such  as 
completely  affirms  the  coDtract.(l)  There  is  not  an  actual  acceptance  so 
long  as  the  buyer  continues  to  have  a  right  to  except  either  to  a  quantum 
or  quantity  of  the  goods  ;(2)  nor,  as  it  seems,  so  long  as  the  seller  retains 
his  lien  upon  the  whole  of  the  goods  sold  for  the  price.(3) 

Whether  the  acceptance  of  a  sample  will  be  such  an  acceptance  as  will 
satisfy  the  statute,  depends  on  the  fact,  whether  the  sample  is  delivered 
merelj  as  a  specimen,  or  is  also  considered  as  part  of  the  purchase,  and  as 
making  up  the  quantity  sold.(4)  When  the  goods  are  ponderous  and' 
incapable  of  being  handed  over  from  one  to  another,  it  has  been  consid- 
ered sufficient  to  deliver  the  symbols  of  the  property,  as  the  muniments  of 
a  ship,  or  the  key  of  a  warehouse,  in  which  the  goods  contracted  for  are 
lodged. (5)  But  it  has  been  recently  held,  that  the  receiving  of  a  delivery 
order  for  goods  lying  in  public  docks,  where  the  order  for  delivery  has 
not  been  accepted,  is  not  an  acceptance  within  the  statute.(6)     An  accept- 


Getman  (2  Denio,  87),  and  is  questioned  in  Smith's  Merc.  Law,  402,  notey;  and  see  Birch  v. 
E.  of  Liverpool  (9  B.  &  C.  392),  which  was  not  cited  in  Donellan  v.  Beed.  And  the  statute  was 
held  to  apply  to  goods  to  be  made  and  delivered  within  the  year.  Gardner  v.  Joy,  9  Mete 
117.  For  an  extensive  collection  of  the  English  cases  on  the  Statute  of  Frauds,  see  Stevens'  N. 
P.  1968-1987.  *  * 

(There  must  be  a  part  payment,  or  a  delivery  of  part  of  the  goods  sold,  to  take  the  case  out  Of 
the  statute.  Maxwell  v.  Brown,  39  Maine  E.  98.  But  the  delivery  need  not  be  made  at  the 
time  of  the  agreement,  it  will  be  sufficient  if  made  afterwards.  Marsh  v.  Hyde,  3  Gray,  331. 
The  subsequent  act  concludes  or  completes  the  agreement ;  as  it  does  where  there  is  a  verbal 
contract  for  the  sale  of  lands,  completed  by  the  execution  and  delivery  of  a  deed.  Thomas  v. 
Dickinson,  14  Barb.  90. 

The  statute  does  not  apply  to  a  stipulation  for  the  return  of  duties  oa  a  valid  sale  of  merchan- 
dise.   Allen  V.  Aguirre,  3  Selden  E.  543.) 

(1)  By  Health,  J.,  3  Bos.  &  Pul.  235. 

(2)  Howe  V.  Pahner,  3  B.  &  Aid.  321 ;  Hanson  v.  Armitage,  5  B.  &  Aid.  559. 

(3)  Baldey  v.  Parker,  2  B.  &  C.  37 ;  Carter  v.  Toussaint,  5  B.  &  Aid.  855.  See  Rhode  v. 
Thwaites,  6  B.  &  0.  393. 

(4)  Hinde  v.  Whitehouse,  7  East,  558 ;  Talver  v.  West,  Holt's  N.  P.  C.  178 ;  Blenkinsop  v. 
Clayton,  1  B.  Moore,  328 ;  Cooper  v.  Elston,  7  T.  E.  14;  Klinotz  v.  Surry,  5  Esp.  N.  P.  0.  267. 

(5)  By  Lord  Kenyon,  1  East,  194;  1  Taunt.  460;  Searle  v.  Keeves,  2  Esp.  N.  P.  C.  598 ; 
Peakesley  v.  Appleby,  Com.  354;  Colt  v.  TSTethersoU,  2  P.  "Wms.  308 ;  by  Lord  Hardwicke,  1  Atk. 
171.     See  Bell's  Commentaries  on  the  Commercial  Laws  of  Scotland,  Vol.  1,  p.  60. 

(6)  Bentall  v.  Bum,  1  Ey.  &  Mb.'  107 ;  3  B.  &  C.  423.  See  Searle  v.  Keeves,  2  Esp.  N.  P.  C. 
598.     Vide  infra,  tit.  "Trover." 

Note  956. — But  if  the  order  is  accepted  by  the  depositary,  it  amounts  to  a  sale  according  to 
the  terms  of  the  order ;  and  the  written  contract  or  order  being  deposited  with  a  witness  in  a 
foreign  country,  may  be  proved  by  the  depositary  on  commission  and  need  not  be  produced  in 
court.  Bailey  v.  Johnson,  9  Cowen,  116.  But  a  mere  contract  to  deliver,  unattended  with  the 
circumstances  from  which  a  deUvery  can  be  presumed,  will  not  change  the  property.  Brewer  v. 
Smith,  3  Greeul.  E.  45. 

"Where  a  party  in  England  refuses  to  accept  goods  which  he  has  agreed  to  buy  abroad,  the  de- 
livery of  them  abroad,  on  board  a  ship  chartered  by  him,  is  not  a  sufficient  delivery  to  render  un- 
necessary a  memorandum  of  the  bargain  in  writmg,  as  required  by  the  Statute  of  Frauds.  Aoe- 
bal  V.  Levy,  10  Bing.  376.    See  Holderness  v.  Shackels,  8  Bam.  &  Cress.  612.    Held,  that  where 
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ance  by  a  wharfinger,  or  mere  agent  for  the  shipment  of  goods,  is  not 
suflSicient ;  the  acceptance  must  be  by  the  buyer  himself.(l) 

Acts  tantamount  to  acceptance. 

A  great  number  of  decisions  have  been  made  upon  the  circumstances  of 
particular  cases,  as  to  what  shall  be  a  sufficient  acceptance  of  goods  within 
the  meaning  of  the  Statute  of  Frauds.  In  the  later  authorities,  it  has  been 
considered,  that  the  weighing  and  measuring  of  goods  in  the  presence,  or  by 
the  direction  of  the  buyer ;  or  the  buyer's  affixing  his  mark  on  the  goods ; 
or  their  remaining,  at  his  request,  in  the  possession  of  the  seller,  does  not 
amount  to  such  an  acceptance  as  is  required  by  the  statute.(2)  It  has  been 
held,  that  where  a  person  bought  a  commodity,  and  afterwards  sold  a  part 
of  it  to  another,  who  took  his  part  away,  a  jury  might  presume  an  accept- 
ance by  the  buyer,  the  defendant.(i])  In  a  recent  case,  where  a  lot,  at 
public  auction,  had  been  knocked  down  to  the  defendant  as  the  highest 
bidder,  and  delivered  to  him  immediately,  but,  after  it  had  remained  in  his 
hands  three  or  four  minutes,  he  stated  that  he  had  been  mistaken  in  the 
price,  and  refused  to  keep  it,  the  Court  of  King's  Bench  thought,  that  there 
was  a  very  slight  evidence  of  the  defendant's  acceptance  of  the  lot  as 
owner,  and  that  it  ought  to  be  submitted  as  a  question  of  fact  for  the  jury, 
whether  there  was  a  delivery  hj  the  seller,  and  an  actual  acceptance  by 
the  buyer,  intended  by  both  parties  to  have  the  effect  of  transferring  the 
right  of  possession  from  one  to  another.(4) 

Questions  have  frequently  occurred,  respecting  what  shall  be  deemed  a 
sufficient  acceptance  of  a  horse  by  the  purchaser,  where  the  contract  is  by 
•  parol,  in  order  to  take  the  case  out  of  the  Statute  of  Frauds.  In  the  case  of 
Elmore  v.  Stoue,  where  the  buyer  of  horses  desired  the  seller  to  keep 
them  for  him  at  livery ;  and  the  seller  accordingly  transferred  them  from 
his  sale  to  his  livery  stables,  where  an  expense  for  their  keep  was  incurred 
by  the   buyer's  directions,  a  written  memorandum  of  the  bargain  was 


it  is  the  ouatom  to  detain  until  certain  disbursements  are  paid,  a  delivery  of  part  is  not  a  delivery 
of  the  whole. 

The  sale  of  a  specific  chattel  passes  the  property  in  it  to  the  vendee,  without  delivery.  But 
where  there  is  a  sale  of  goods  generally,  no  property  in  them  passes  till  delivery;  because,  until 
then,  the  very  goods  sold  are  not  ascertained.  Dixon  v.  Yates,  5  Barn,  k  Adol.  313.  The  very 
appropriation  by  the  vendor  of  a  specific  chattel  to  the  vendee,  and  the  assent  of  the  latter,  is 
equivalent  to  his  accepting  possession.  The  effect  of  such  contract  is  to  vest  the  property  in  the 
bargainee.     Id.     (See  Prostburgh  Mining  Co.  v.  New  England  Mining  Co.,  9  Gush.  115.) 

(1)  Hanson  v,  Armitage,  6  B.  &  Aid.  559  ;  Atsey  v.  Emery,  4  Maule  &  Sol.  262 ;  Anderson  v. 
Hodgson,  5  Price,  690.     See  Hart  v.  Sutley,  3  Campb.  528. 

(2J  Howe  V.  Palmer,  3  B.  &  Aid.  321 ;  Baldey  v.  Pai-ker,  2  B.  &  C.  37  ;  Thompson  v.  Maceroni 
3  B.  &  C.  1;  3  Bos.  &  Pul.  233  ;  7  B.  Moore,  219.  See  Anderson  v.  Scott,  1  Campb.  N.  P.  c' 
295 ;  Hodgson  v.  Le  Bret,  1  Campb.  N.  P.  0.  233 ;  1  W.  Bl.  601 ;  Ehode  v.  Thwaites,  6  B." 
&  C.  393. 

(3)  Chaplin  v.  Rogers,  1  Bast,  192.  See  by  th(5  court  in  Blenkinsop  v.  Clayton,  1  B.  Moore' 
328,  and  Howe  v.  PahMer,  3  B.  &  Aid.  325. 

(4)  Philips  V.  BistoUi,  2  B.  &  0.  514. 
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thouglit  not  to  be  neoessary.(l)  And  where  a  horse  was  bargained  for  in 
the  stable,  and  the  purchaser  soon  afterwards  brought  in  a  third  person 
and  stated  to  him  that  he  had  bought  the  horse,  and  offered  to  sell  it  to 
him  for  a  profit  of  £5 ;  it  was  held,  that  it  ought  to  be  left  to  the  jury  to 
say,  whether  this  was  or  was  not  an  acceptance. (2)  But  in  a  late  case, 
where  the  defendant  had  agreed  to  purchase  a  horse  of  the  plaintiff  for 
ready  money,  and  to  take  him  away  within  a  fixed  time ;  and  shortly 
before  the  expiration  of  that  time,  the  defendant  rode  the  horse,  and  gaye 
directions  concerning  his  treatment,  &o.,  but  requested  the  plaintiff  to 
keep  the  horse  some  time  longer,  at  the  end  of  which  time  he  promised  to 
take  the  horse,  and  pay  for  him  ;  and  before  that  time,  the  horse  died  ; 
the  Court  of  King's  Bench  held,  that  the  plaintiff  could  not  maintain  an 
action  for  the  price  of  the  horse,  as  payment  of  the  price  was  to  be  an  act 
concurrent  with  the  delivery  of  the  horse,  and  before  payment  the  plain- 
tiff had  no  right  of  property  in  the  horse,  and  could  not  exercise  any  right 
of  ownership. (3)  And  in  a  still  more  recent  decision,  where  there  was  a 
verbal  contract  for  a  horse,  for  the  payment  of  which  no  time  was  lixed, 
and  the  horse  was  to  remain  with  the  seller  for  a  certain  time,  without  any 
charge  to  be  made  for  it ;  at  the  expiration  of  that  time,  the  horse  was 
sent  to  grass,  by  the  direction  of  the  buyer,  but  entered  as  the  horse  of  the 
seller ;  the  Court  of  King's  Bench  held,  that  the  character  of  owner 
remained  in  the  seller,  unchanged  from  first  to  last,  and  he  could  not  have 
been  compelled  to  deliver  the  horse  without  the  payment  of  the  money ; 
consequentlj''  that  there  was  not  a  sufficient  acceptance  to  take  the  case  out 
of  the  Statute  of  Frauds.(4) 


(1)  1  Taunt.  458.  ,  See  tUe  observations  of  the  court  upon  this  case  in  3  B.  &  Aid.  324 ;  5  B. 
k  Aid.  858. 

(2)  Blenkinsop  v.  Clayton,  1  Taunt.  591. 

(3)  Tempest  v.  Fitzgerald,  3  B.  &  Aid.  680. 

(4)  Carter  v.  Toussaint,  5  B.  &  Aid.  855. 

Note  951. — Actual  possession  taken,  earnest  paid,  or  a  note  or  memorandum  signed  by  the 
party  to  be  charged,  are  unequivocal  acts.  And  where  a  constructive  delivery  has  been  held 
equivalent  to  actual,  it  was  because  acts  of  ownership  have  been  exercised  by  the  purchaser,  or 
he  had  employed  the  seller  as  his  agent  in  taking  care  of  the  property.  But  some  clear  and 
positive  act  is  required  by  the  Statute  of  Frauds  to  show  the  completion  of  the-  bargain,  so  as  to 
take  away  all  doubt  as  to  the  intent  and  understanding  of  the  parties.  Bailey  v.  Ogden,  3  John. 
E.  399.  Where  payment  is  to  precede  a  delivery,  and  the  facts  do  not  warrant  the  inference 
that  credit  was  contemplated,  even  possession  taken  for  a  temporary  purpose  will  not  amount  to 
a  delivery.  Thus,  in  Phillips  v.  Hunnewell  (4  G-reenl.  E.  316;,  the  price  for  a  yoke  of  oxen  had 
been  fixed ;  the  purchaser  said  he  would  .give  it ;  and  while  he  had  his  arm  upon  one  of  the 
oxen,  in  the  act  of  measuring  him,  the  owner  told  him  he  might  have  them ;  afterwards  the  pur- 
chaser borrowed  them  to  haul  a  load  of  wood ;  the  vendor  assenting,  but  limiting  the  use  of  them 
to  that  work ;  held,  that  the  bargain  was  not  consummated,  the  property  not  transferred,  because 
there  had  been  no  sufficient  deUVery. 

In  Ward  v.  Shaw  (7  Wend.  404),  plaintiff  sold  to  0.,  a  butcher  in  New  York,  a  yoke  of  oxen, 
at  $1.50  for  every  hundred  weight  the  quarters  should  weigh  when  slaughtered,  the  purchaser  to 
taike  the  cattle  into  his  possession,  prepare  them  for  elaughtering,  slaughter  them  in  the  week 
in  which  the  contract  was  made,  and  when  slaughtered  take  the  quarters  to  market,  weigh  tljem. 

Vol,  III.  24 
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It  is  not  a  payment  of  earnest,(l)  -within  the  meaning  of  the  Statute  of 
Frauds,  where  the  purchaser  draws  the  edge  of  a  piece  of  money  over  the 


and  pay  for  the  cattle  the  price  agreed.  0.  haTing  received  the  cattle  in  pursuance  of  such  eon- 
tract,  they  were  levied  upon  by  defendant,  the  sheriff,  by  virtue  of  an  execution  against  C. ;  and 
in  an  action  by  the  plaintiff,  the  defendant  had  a  verdict :  and  the  Superior  Court  in  New  Torli: 
refused  to  set  it  aside ;  but  the  Supreme  Court  reversed  the  judgment  on  error. 

The  chief  justice  in  delivering  the  opinion  of  the  court  says :  "  I  put  the  case  upon  its  own 
circumstances ;  the  delivery  was  for  a  speciilc'  purpose,  not  an  absolute  delivery  to  the  vendee  as 
such,  but  rather  as  bailee.  There  was  an  act  to  be  done  to  ascertain  the  price.  In  general,  the 
act  of  weighing  is  to  be  done  by  the  seller ;  but  parties  have  a  right  to  stipulate  that  the  pur- 
chaser shall  do  such  act."  It  does  not  appear  from  the  report  that  any  such  stipulation  was 
made ;  neither  does  it  appear  that  any  evidence  was  offered  of  the  usage  in  such  cases.  How- 
ever, it  is  proper  to  observe,  that  if  there  is  nothing  to  distinguish  the  case  from  the  contracts 
constantly  occurring  between  owner  and  purchaser,  drovers  and  butchers,  it  is  prodigiously'  im- 
portant in  its  conseqaences ;  and  it  is  difficult  to  see  how  the  decision  can  be  upheld. 

The  deliyery  of  possession  is  necessary  in  a  conveyance  of  personal  chattels,  against  every  one 
but  the  vendor.  Jackson,  J.,  in  Lanfear  v.  Sumner,  17  Mass.  R.  110.  When  the  same  goods 
are  sold  to  two  different  persons,  by  conveyances  equally  valid,  he  who  first  acquires  the  pos- 
session, will  hold  them  against  the  other.  Id. ;  Lamb  v.  Durant,  12  Id.  54 ;  CaldweU  v.  Ball,  1 
T.  E.  205.  The  latter,  indeed,  was  a  case  not  of  actual  delivery  of  goods  to  either  party,  but  o' 
delivery  of  the  bill  of  lading.  There  were  two  bills  of  lading  signed  at  different  times  by  the 
master  of  the  ship ;  and  the  party  who  first  obtauied  one  of  them  by  a  legal  title  from  the  owner 
of  the  goods,  was  held  to  have  the  best  right,  although  the  bill  of  lading  under  which  he 
claimed  was  made  the  last.  The  indorsement  and  delivery  of  the  bill  of  lading  in  such  case  is 
equivalent  to  the  actual  delivery  of  the  goods.  In  laufear  v.  Sumner  (swpra),  July  2,  18 1 9,  & 
conveyance  was  made  in  Philadelphia  to  plaintiff  of  a  quantity  of  tea  on  board  of  ship,  bound  to 
Boston ;  a,  few  hours  otter  this  conveyance,  the  defendant,  as  sheriff,  attached  the  goods  in  Bos- 
ton, at  the  suit  of  the  creditors  of  the  vendor;  held,  that  the  defendant  must  prevail;  because 
there  was  no  legal  dehvery  before  the  attachment  made ;  the  case  not  qoming  within  the  rule 
applicable  to  the  indorsement  and  delivery  of  a  bill  of  lading.  Jackson,  J.,  observed :  "  It  is 
the  case  of  two  creditors,  each  endeavoring  to  secure  his  debt  out  of  the  same  fund ;  he  who  first 
acquires  possession  will  hold  the  goods." 

*  *  See  further,  on  the  subject  of  delivery,  the  notes  to  Liokbarrow  v  Mason,  1  Sm.  Lead. 
Cases,  p.  413,  ei  sej. ;  Story  on  Sales,  276 — 280;  Chitty  on  Contracts,  p.  375,  eisej.  To  con- 
stitute a  good  delivery,  there  must  be  something  more  than  words,  there  must  be  acts.  Per 
Cowen,  J.,  in  Artcher  v.  Z^h,  5  Hill,  205.  In  Shindler  v.  Houston  (1  Denio,  48),  it  was  held, 
that  where  a  sale  was  agreed  upon  by  words  in  presenti,  and  nothing  more  is  to  be  done  to  ascer- 
tain the  quantity,  quality  or  value  of  the  articles,  and  payment  is  postponed,  the  articles  (lumber) 
being  bulky  are  deemed  to  be  delivered;  but  the  Court  of  Appeals  (S.  C,  1  Comstock's  E.  261), 
reversed  the  decision,  holding  that  there  was  no  distinction  between  portable  and  bulky  articles, 
and  that  acts  must  be  done  to  change  the  possession  of  the  goods ;  Bronson,  J.,  who  had  con- 
curred in  the  judgment  below,  upon  more  mature  consideration,  giving  an  opinion  in  favor  of  the 
reversal,  *  * 

(1)  Note  958. — In  Langfort  v.  Tyler  (1  Salk.  113),  the  defendant  bought  eighty-one  tubs  of 
tea,  paid  for  and  toolc  away  one,  and  paid  £50  earnest ;  Holt,  Gh.  J.,  held,  that  notwithstanding 
■  the  earnest,  the  money  must  be  paid  upon  fetching  away  the  goods,  no  other  time  for  payment 
being  appointed ;  and  that  after  earnest,  the  vendor  cannot  sell  the  goods  to  another  without  de- 
fault in  the  vendee :  and  if  the  vendee  does  not  come  and  pay  and  take  away  the  goods,  the 
vendor  ought  to  go  and  request  him ;  and  then  if  the  vendee  does  not  come  in  convenient  time, 
and  pay  and  take  away  the  goods,  the  agreement  is  dissolved,  and  he  ia  at  Uberty  to 'sell  them  to 
any  other  person.    In  Sands  v.  Taylor  (5  John.  410),  Kent,  Ch.  J.,  said:  "It  would' be  unreason- 
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liand  of  tte  seller,  and  returns  tHe  money  into  his  own  pocket,  whiob,  in 
the  north  of  England  is  called  striking  off  a  bargain.(l) 

Memorandum  of  bargain. 

The  memorandum  of  the  bargain  required  by  the  Statute  of  Frauds, 
must  contain  the  terms  upon  which  the  parties  contract.(2)  But  the  con- 
tract may  be  collected  from  separate  documents,  in  the  same  manner  as  in 
the  case  of  sale  of  lands,  provided  no  part  of  it  is  left  to  be  supplied '  by 
parol  evidence ;  as  from  a  bill  of  parcels  or  signature  of  one  party  in  the 
book  of  the  other,  connected  with  subsequent  letters.(3)  With  respect  to 
the  signature  required  by  the  statute,  the  same  rules  are  observed  as  have 
been  mentioned  in  considering  cases  under  the  fourth  section. (4)  It  has 
been  held  a  sufficient  signature  by  the  seller  where  his  name  was  printed(5) 


able  to  oblige  him  (the  vendor)  to  let  the  article  perish  on  hia  hands,  and  run  the  risk  of  the  sol- 
vency of  the  buyer."    See  Clarkson  v.  Carter,  '3  Cowen,  84. 

*  *  As  to  earnest,  see  Story  on  Sales,  §§  273 — 215.  *  * 

(1)  Blenkinsop  v.  Clayton,  7  Taunt.  591. 

(2)  Kenworthy  v.  Schofield,  2  B.  &  0.  947  ;  Elsmore  v.  Eingscote,  5  B.  &  C.  583 ;  Champion 
V.  Plummer,  1  N.  B.  252.    And  see  Bgerton  v.  Matthews,  6  East,  301.    Vide  sypra,  p.  351. 

(3)  Sauuderson  v.  Jackson,  2  B.  &  P.  238 ;  Schneider  v.  Norris,  2  M.  &  S.  286 ;  Allen  v.  Ben- 
net,  3  Taunt.  164,  where  the  subsequent  letter  was  written  by  the  seller  to  his  own  agent ; 
Cooper  V.  Smith,  15  East,  103 ;  Richards  v.  Porter,  6  B.  &  C.  438,  where  there  was  not  a  com- 
plete memorandum.     7ide  supra,  p.  351. 

(4)  Vide  supra,  p.  352. 

Note  959. — If  the  agreement  be  signed  by  the  party  to  be  charged,  it  is  sufficient.  Ballard  v. 
Walker,  3  John.  Cas.  60;  Penniman  v.  Hartshorn,  13  Mass.  R.  8T,  citing  Egerton  v.  Matthews, 
6  East,  307.  An  agreement  concerning  goods,  signed  by  the  seller,  and  accepted  by  the  buyer, 
was  considered  a  valid  agreement,  and  binding  on  the  party  who  signed  it.  Roget  v.  Merritt,  2 
Gaines'  R.  117.  The  construction  of  the  statute  respecting  agreements  concerning  the  sale  of 
chattels  as  to  this  point,  has  been  uniformly  the  same  in  both  cases.  Clason  v.  Bailey,  14  John. 
R.  484;  S.  C,  2  Id.  100,  102.  In  a  contract  for  the  sale  of  lands,  it  is  sufficient  to  satisfy  the 
statute,  if  the  party  to  be  charged  signs  the  contract.    M'Crea  v.  Purmort,  16  "Wend.  460. 

*  *  The  New  York  statute  requires  the  writing  to  be  subscribed  at  the  end.  An  entry,  by  a 
broker  or  auctioneer,  without  such  subscription,  is  not  sufficient.  Davis  v.  Shields,  26  Wend. 
362 ;  S.  P.,  Champlin  v.  Parish,  11  Paige,  406 ;  Champlin  v.  Plaight,  10  Paige,  274.  *  * 

(Where  the  owner  of  certain  standing  timber,  sells  it  to  the  owner  of  the  land,  who  is  already 
in  possession  of  tlie  premises,  the  sale  is  a  sufficient  dehvery  of  the  chattels.  Smith  v.  Bryan,  5Md.  141 . 

Under  the  code  of  New  York,  it  has  been  held,  that  the  party  suing  on  a  contract  which  the 
statute  declares  void,  unless  it  is  duly  executed  in  writing,  must  allege  facts  that  constitute  a 
valid  contract  in  law,  i.  e.  that  the  contract  was  in  writing,  or  that  it  was  rendered  valid  by  a 
partial  delivery.  Lo  Roy  v.  Shaw,  2  Duer  R.  626 ;  Thuman  v.  Stevens,  Id.  609.  And  the  con- 
trary has  been  held,  on  the  ground  that  the  Statute  of  Frauds  has  not  altered  the  common-law 
rule  of  pleading,  but  only  declared  what  shall  be  the  requisite  evidence  of  the  contract.  Stem 
v.  Dunker,  2  E.  D.  Smith  R.  406;  Dewey  v.  Hoag,  15  Barb.  368;  Homer  v.  Wood,  Id.  371;  9 
How.  Pr.  373 ;  11  Id.  316.  The  proof  certainly  must  show  such  a  contract  as  the  law  declares 
vaM,  i.  e.  that  the  contract  was  in  writing  and  subscribed  by  the  .party  to  be  charged  therewith. 
James  v.  Patten,  2  Selden  N.  Y.  Rep.  9.) 

(5)  Saunderson  v.  Jackson,  2  B.  &  P.  238 ;  Schneider  v.  Morris,  2  M.  &  S.  286. 

Note  960. — A  bill  of  parcels  being  considered  evidence  of  a  contract,  and  a  sufficient  memo- 
randum in  writing  to  take  the  case  out  of  the  Statute  of  Frauds,  parol  evidence  cannot  be  re- 
ceived substantially  to  change  it.     Bathurs  v.  Sellers,  6  Har.  &  John.  249. 
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on  a  bill  of  parcels.  And  an  auctioneer,  (1)  or  a  broker,(2)  are  sufficient 
agents,  witliin  tbe  meaning  of  the  statute,  to  bind  the  contracting  .parties 
by  their  signature. 


It  is  a  point  settled,  that  if  the  ii|me  of  a  party  appears  in  the  memorandum,  and  is  applicable 
to  the  whole  substance  of  the  writing,  and  is  put  there  by  him  or  his  authority,  it  is  immaterial 
in  what  part  of  the  instrument  the  name  appears,  whether  at  the  top,  in  the  middle,  or  at  the 
bottom.  Per  Chancellor,  in  Clason  v.  Bailey,  14  John.  R.  486.  See  Weightman  v.  Caldwell,  4 
Whar.  85;  Douglass  v.  Spears,  2  Nott  &  M'Cord,  201.    (But  see  James  v.  Patten,  2  Sold.  9.) 

*  "It  was  admitted  (2  Black.  Com.  291,  2  Bos.  &  Pul.  238;  3  Egp.  E.  180),  that  printing  was 
writing,  within  the  statute ;  and  (2  Bro.  585)  that  stamping  was  equivalent  to  signing ;  and  (8 
Ves.  175)  that  making  a  mark  was  subscribing  within  the  act."  Per  Chancellor,  in  Clason  v- 
Bailey,  supra.  "To  write,  is  to  express  our  ideas  by  letters  visible  to  the  eye.  The  mode  or 
maimer  of  impressing  those  letters  is  no  part  of  the  substance  or  definition  of  writing.  A  pencil 
is  an  instrument  with  which  we  write  without  ink."  "  In  the  days  of  Job,  they  wrote  upon 
lead  with  an  iron  pen.  The  aufiifents  used  to  vnite  upon  hard  substances,  as  stones,  metals, 
ivory,  wood,  &c.,  with  a  style  or  iron  instrument.  The  next  improvement  was  writing  upon 
waxed  tables ;  until,  at  last,  paper  and  parchmeat  were  adopted ;  when  the  use  of  the  cakmvua 
or  reed  was  introduced.  The  common  law  has  gone  so  far  to  regulate  writings,  as  to  make  it 
necessary  that  a  deed  should  be  written  on  paper  or  parchment,  and  not  on  wood  or  stone.  This 
was  for  the  sake  of  durability  and  safety ;  and  this  is  all  the  regulation  that  the  law  has  pre- 
scribed. The  instrument  or  the  material  hy  which  letters  were  to  be  impresspd  on  paper  or 
parchment,  has  never  yet  been  defined.  This  has  been  left  to  be  governed  by  pubhc  conve- 
nience and  usage ;  and  as  far  as  questions  have  arisen  on  this  subject,  the  courts  have,  with  great 
latitude  and  Uberality,  left  the  parties  to  their  own  discretion.  Id.  A  memorandum  written  with 
a  lead  pencil,  by  a  broker,  was  held  equally  valid  as  if  it  had  been  written  with  a  pen  and  ink.   Id. 

If  the  name  of  the  party  appears  on  the  instrument,  written  by  himself,  though  not  signed,  it 
is  held  sufficient.  But  where  the  name  is  not  written  by  the  party  to  .be  charged,  as  a  memo- 
randum at  the  foot  of  a  mortgage  -and  signed  by  the  mortgagee  only,  stating  the  sum  due  on  the 
mortgage ;  held,  that  though  the  mortgagors  signed  the  mortgage,  that  signing  could  not  be  ap- 
phed  to  the  memorandum.    Cabot  v.  Haskina,  3  Pick.  83. 

(1)  Kenworthy  v.  Schofield,  2  B.  &  C.  947 ;  Simon  v.  Metiers,  1  W.  Bl.  501 ;  1  East,  569.  Vide 
svjpra,  p.  352. 

Note  961. — A  memorandum,  kept  by  a  clerk  of  a  vendor  who  sells  goods  at  auction,  of  the 
articles  sold,  and  the  prices  bid  for  them,  is  a  sufficient  note  in  writing  to  bind  the  vendee.  Frost 
V.  Hill,  3  Wend.  E,.  386. 

The  fourth  section  of  the  New  York  Revised  Statutes  (2  R.  S.  1 36)  is  as  follows :  "  "Whenever 
goods  shall  be  sold  at  public  auction,  and  the  auctioneer  shall,  at  the  time  of  sale,  enter  in  a  sale 
book,  a  memorandum,  specifying  the  nature  and  the  price  of  the  property  sold,  and  the  terms  of 
the  sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  on  whose  account  the  sale  is 
made,  such  memorandum  shall  be  deemed  a  note  of  the  contract,  of  sale,  within  the  meaning  of 
the  last  section."  The  section  referred  to  is  that  which  declares  void  every  contract  for  the  sale 
of  goods,  chattels  or  things  in  action,  for  the  price  of  fifty  dollars  or  more,  unless  a  note  or  memo- 
randum of  such  contract  be  made  in  writing,  and  he  subscribed  by  the  parties  to  be  charged 
thereby.  Hicks  v.  Whitmore,  12  Wend.  54S.  The  entry  in  such  book  of  the  name  of  an  agent, 
factor,  consignee  or  other  persons  having  legal  authority  to  sell,  is  a  sufficient  compliance  with 
the  requisite  of  the  statute,  that  "the  name  of  the  person  on  whose  account  the  sale  is  made," 
shall  be  entered.  Id.  But  the  owner  of  the  property  can  maintain  an  action  upon  the  contract, 
although  his  name  be  not  mentioned  in  the  entry  of  the  memorandum  of  contract  of  sale.    Id. 

*  *  Vide  swpra,  note  959.  *  * 

(2)  3  Taunt.  I'JS  ;  Hayman  v.  Neale,  2  Campb.  33'7.  Vide  infra,  "Sale  by  broker."  If  the 
plaintiff  be  described  in  the  contract  as  "  broker,"  he  cannot  sue  as  principal.  Hainer  v.  Lin- 
thorne,  1  Ry.  &  Mo.  325.  See  Farmer  v.  Robinson,  2  Campb.  389,  that  the  authority  may  be 
revoked  at  any  time  before  the  sale  note  is  made  out. 
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It  will  not  be  necessary  that  the  contract,  -when  in  writing,  shall  have 
been  stamped,  if  it  answer  the  description  of  a  "  memorandum,  letter,  or 
agreement  made  for  or  relating  to  the  sale  of  any  goods,  wares,  and  mer- 
ohandise."(l)  The  construction  of  this  clause  of  exemption  in  the  stamp 
acts  has  been  considered  in  the  second  volume.  The  legislature  do  not 
appear  to  have  made  any  distinction,  with  respect  to  stamping,  between 
contracts  for  the  sale  of  goods  ordered  to  be  made,  and  contracts  for  such 
as  are  already  made,  especially  if  they  were  in  existence,  though  not  fin- 
ished ;  or  in  a  prepared  state  at  the  time  of  the  Gontract.(2)  Agreements 
for  the  sale  of  growing  crops  or  vegetables  are  now  generally  considered 
as  contracts  relating  to  goods  or  merchandises,  unless  it  is  necessary  for 
the  buyer  to  have  exclusive  possession  of  the  land,  in  order  to  avail  him- 
self of  his  bargain.(3) 

A  contract  for  the  sale  of  goods  under  seal,  is  not  exempted  from  being 
stamped.(4)  And  where  the  sale  of  goods  is  not  the  primary  object  of  an 
agreement,  but  merely  secondary  and  collateral,  the  agreement  requires  a 
stamp.(5)  An  unstamped  agreement  is  valid,  as  far  as  it  relates  to  the  sale 
of  goods,  though  it  contains  other  stipulations  for  which  a  stamp  would  be 
required ;  provided  they  are  unconnected  with  the  contract  respecting  the 
goods.(6)  It  has  been  held,  that  a  memorandum  in  writing  containing  an 
order  for  goods,  but  not  proving  the  contract  between  the  parties,  may  be 
read  in  evidence  without  a  stamp.(7) 

Contract. 

The  evidence  adduced  to  prove  a  contract  for  the  sale  of  goods  should 
correspond  with  the  averments  in  the  declaration.  It  is,  however,  sufi- 
eient,  if  there  is  no  difference  in  substance  and  legal  effect  between  the 
contract  as  stated  and  proved.(8)     Thus  it  will  not  be  a  material  variance 


(1)  A  memorandum  or  writing  made  necessary  by  9,  G.  IT,  c.  14,  is  not  to  be  deemed  an 
agreement  within  the  meaning  of  the  stamp  acts.     Sect.  8,  vide  supra,  p.  366. 

(2)  "WUks  V.  Atkinson,  6  Taunt.  11 ;  1  Marshall,  412  ;  Hughes  T.  Breeds,  2  Carr.  &  P.  59'7- 
Supra;  p.  366. 

(3)  Vide  supra,  p.  850. 

(4)  By  Bayley,  J.,  Clayton  v.  Burtenshaw,  5  Barn.  &  Cress.  45. 

(5)  Smith  V.  Cator,  2  Bam,  A  Aid.  118. 

(6)  Heron  v.  Granger,  5  Esp.  269 ;  Corder  t.  DraJseford,  3  Taunt.  582.  And  see  Gray  v. 
Smith,  1  Campb.  3S1. 

(7)  Ingram  v.  Lea,  2  Campb.  N.  P.  C.  521.    See  Forsyth  v.  Jervis,  1  Stark.  N.  P.  C.  43T. 

(8)  Note  982.— Vide  Crawford  v.  Morrill,,  8  John.  R.  253;  Umberbooker  v.  Rassel,  3  Yeatea' 
E.  339 ;  Id.  444.  Vide  Bristow  v.  "Wright,  DougL  665 ;,  2  Cainea'  R.  120.  But  the  whole  con- 
sideration of  parol  agreement  must  be  stated,  although  consisting  of  several  parts  (6  East,  564  • 
3  Gaines'  R.  286;  3  Cro.  Bliz.  19;  9  Bast,  9;  13  Id.  15);  and  although  it  maybe  in  the  alter' 
native.     2  Bos.  &,  PulL  119 ;  2  East,  4;  1  New  R.  351. 

■Where  a  request  is  not  essential  to  the  maintenance  of  the  action,  it  is  not  necessary  to  make 
a  demand  prior  to  the  suit.  Utica  Bank  v.  Van  Gibson,  18  John.  R.  485.  A  note  payable  in 
chattels,  and  so  not  a  promissory  note  under  the  statute ;  nevertheless,  a  reference  to  the  statute 
in  the  declaration  may  be  rejected  as  a  surplusage,  and  is  good  after  verdict.    Thomas  v.  Eoosai 
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from  an  allegatioD,  tbat  the  wliole  price  of  a  horse  was  to  be  paid  in 
money,  to  prove  that  another  horse  was  taken  in  part  payment;  espe- 
cially, if  a  receipt  be  given,  which  shows  that  the  other  horse  was  consi- 
dered as  money .(1)  Where  an  offer  for  the  sale  or  purchase  of  goods  is 
made  by  the  post,  the  person  sending  the  letter  are  to  be  considered,  in 
law,  as  raaking,  during  every  instant  of  time  their  letter  is  traveling,  the 
identical  offer  contained  in  their  letter,  and  the  contract  is  completed  by 
the  acceptance  of  it,  previously  to  the  arrival  of  the  notification  of  such 
acceptance.(2)  Where  a  contract  is  made  for  the  sale  of  a  certain  quantity 
of  goods,  the  amount  of  which  is  not  exactly  known  at  the  time,  it  will 
not  be  a  variance,  though  the  quantity  contracted  for  is  laid  (under  a  vi- 
delicet) in  the  declaratioD,  as  of  the  amount  which  it  afterwards  proves  to> 
be.(3)  An  allegation  that  the  goods  contracted  for  were  of  a  particular 
amount  in  respect  of  quantity,  requires  proof  that  they  were  of  a  specified 
amount  according  to  statute  measure.(4) 

Contract  wien  entire. 

Where  several  articles  have  been  sold  by  the  plaintifT  to  the  defendant 
about  the  same  time,  the  evidence  must  support  the  averments  in  the  de- 
claration, as  to  whether  there  is  only  one,  or  several  contracts.  Thus,  if 
two  horses  are  sold  together,  with  a  joint  warranty,  it  will  be  a  fatal 
variance,  if  the  contract  is  described  in  the  declaration  as  relating  to  a 
single  horse.(5)     Where  different  lots  are  sold  by  auction  for  different 


t  Id.  461.  Nor  is  any  request  requisite  to  be  specially  ayerred  and  proved,  for  a  request  is  not 
parcel  of  the  contract.  Id.  Any  defect  or  inaccuracy  in  assigning  tlie  breach  is  aided  after 
verdict,  for  the  court  wiU  intend  that  damages  could  not  have  been  given,  if  a  good  breach  had 
been  shown.    Id. 

(1)  Hands  v.  Burton,  9  East,  349 ;  Brovm  v.  Fry,  Selw.  N.  P.  630.  See  Harris  v.  Fowls, 
cited  1  H.  Bl.  287.    On  the  mode  of  stating  the  contract  in  the  declaration,  see  Tol.  I,  p.  510. 

(2)  Adams  v.  Lindrell,  1  Barn.  &  Aid.  683.  And  see  Cooke  v.  Oxley,  5  T.  R.  653;  Humph- 
reys V.  Comwallis,  1 6  East,  45. 

(When  an  offer  to  sell  is  made  by  letter,  and  accepted  by  letter,  the  contract  is  complete  as 
soon  as  the  letter  containing  the  acceptance  is  deposited  in  the  post-office  for  transmission  by 
maU  to  the  party  making  the  offer  (Mactier  y.  Frith,  6  Wend.  103 ;  Tassor  v.  Camp,  1  Kernan 
N.  Y.  B.  441,  and  several  cases  there  cited;  McCuUoch  v.  Eagle  Ins.  Co.,  1  Pick.  218);  holds  it 
necessary  to  the  completion  of  the  contract  that  the  party  making  the  offer  should  know  of  its 
acceptance.) 

(3)  Gladstone  v.  Neale,  13  East,  410;  Wildman  v.  Glossop,  1  Barn.  &  Aid.  9  ;  Crissin  v.  Wil- 
liamson, 8  Taunt.  107  ;  Laing  v.  Fidgeon,  6  Taunt.  108. 

(4)  Hockin  v.  Cooke,  4  T.  R.  314.  For  other  eases  on  the  subject  of  variance  in  this  state- 
ment of  contracts  for  the  sale  of  goods,  see  Jones  v.  Cowley,  4  Bam.  &  Cress.  445  ;  NUes  v. 
Steward,  8  East,  6  ;  Silker  v.  Hoseltine,  1  Chit.  39  ;  Samuel  v.  Dareh,  2  Stark.  N.  P.  C.  60 ;  Tell 
V.  Douglas,  4  Barn.  &  Aid.  314;  Harrison  v.  Wilson,  2  Esp.  N.  P.  C.  T08 ;  Thornton  v.  Jones,  2 
Marsh.  281 ;  Barker  v.  Palmer,  4  Barn.  &  Aid.  381 ;  Sequier  v.  Hurst,  3  Price,  18  ;  ChurchiU  v. 
Wakins,  1  T.  R.  441 ;  Aldritt  v.  Kettridge,  1  Bing.  355 ;  Clark  v.  Manstope,  5  Esp.  N.  P.  0.  239 ; 
Leery  v.  Goodson,  4  T.  R.  681 ;  Hodson  v.  Davies,  2  Campb.  532. 

(5)  Symonds  v.  Oarr,  1  Campb.  361;  Hort  v.  Dixon,  Selw.  101. 
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sums,  the  contracts  are,  in  general,  separate .(1)  Where  several  articles 
are  purchased  of  a  tradesman  at  the  same  time,  the  coDtract  will  generally 
be  considered  as  entire.(2) 

To  prove  that  a  purchaser  has  had  notice  of  the  terms  according  to 
which  a  sale  by  auction  is  made,  it  is  suf&cient  to  give  in  evidence  the 
printed  conditions  of  sale,  pasted  on  the  auctioneer's  box.(3)  An  auc- 
tioneer may  maintain  an  action  against  a  purchaser  in  his  own  name, 
though  the  property  at  the  time  of  the  sale,  was  known  to  belong  to 
another  person.(4)  The  case,  in  which  sales  by  auction  will  be  avoided 
in  consequence  of  the  employment  of  puffers,  have  been  before  consi- 
dered.(5) 

Sale  by  broker. 

Where  a  broker  effects  a  sale  between  two  parties,  the  bought  and  sold 
notes  delivered  to  them,  and  not  the  entry  in  his  book,  are  the  proper  evi- 
dence of  the  contract  ;(4)  especially  if  the  entry  in  the  book  be  not 


(1)  James  v.  Shore,  1  Stark.  N.  P.  0.  426.     Vide  supra,  358. 

(2)  Champion  v.  Short,  1  Campb.  53.  And  see  Baldey  v.  Parker,  2  Barn.  &  Cress.  3T  ;  Price 
V.  Lee,  1  Barn.  &  Cress.  156,  on  the  Statute  of  Frauds ;  Talker  v.  Dixon,  2  Stark.  N.  P.  C.  281 ; 
Gab.  L.  Et.  191,  194. 

(3)  Kernard  y.  Aldridge,  3  Esp.  C.  2'71. 

(4)  "Williams  v.  MiUington,  1  H.  Bl.  81.  And  see  Ooppin  v.  Walker,  1  Taunt.  237 ;  Coppin  v. 
Craig,  7  Taunt.  243. 

Note  963.— Hulse  v.  Young,  16  John.  E.  1. 

Undoubtedly  the  auctioneer  may  sue,  where  the  right  of  no  third  person  intervenes.  But 
where  such  right  is  established,  and  the  person  employing  the  auctioneer  is  proved  not  to  be  the 
owner,  it  then  becomes  clear  that  the  auctioneer,  who  can  have  no  interest  in  the  goods  but 
what  he  derives  from  his  employer,  has  no  longer  any  claun  upon  the  property  against  the  right 
owner.  Thus,  in  Dickenson  v.  Naul  (4  Barn.  \  Adol.  638),  an  auctioneer,  employed  by  a  supposed 
executrix,  sold  goods  of  the  testator,  but  before  payment,  the  real  executrix  claimed  the  money 
from  the  buyer;  held,  that  the  auctioneer  could  not  afterwards,  maintain  an  action  against  the 
buyer,  though  the  latter  expressly  promised  to  pay,  on  being  allowed  to  take  away  the  goods, 
which  he  did.    (That  the  auctioneer  may  sue,  see  Minturn  v.  Main,  3  Seld.  220.) 

The  auctioneer,  also,  suing  in  his  own  name  on  the  contract  of  sale,  cannot  avail  himself  of  his 
character  of  agent  for  the  defendant ;  for  his  signature  of  defendant's  name  is  not  sufficient  to 
entitle  Mm  to  sue,  yet  it  is  settled,  that  a  signature  by  the  auctioneer's  clerk,  ia  sufficient  for 
that  purpose.    Bird  v.  Boultier,  4  Barn.  &  Adol.  443. 

Where  there  is  an  unqualified  consignment  of  property,  the  consignee  is  presumed  to  be  the 
owner,  and  may  sue  for  an  injury  to  the  property  in  his  own  name,  but  the  action  may  be  in  the 
name  of  the  real  owner.  A  sale  by  a  master  of  a  vessel,  ordering  goods  to  be  sold  without 
authority  so  to  do,  either  by  himself  or  Ms  agents ;  held,  that  the  real  owner  may  sue  the  pur- 
chaser, notwithstanding  that  the  latter  has  paid  a  bona  fide  price  for  the  goods.  Everett  v.  Saltus, 
16  Wend.  K  474. 

"=  *  As  to  sales  and  the  memoranda  made  by  brokers,  see  Story  on  Sales,  §§  87-90.  If  the 
bought  and  sold  notes  do  not  correspond  with  each  other  or  with  the  entry  in  the  broker's  books, 
the  memorandum  will  not  satisfy  the  statute.  Davis  v.  Shields,  26  Wend.  341.  And  see  Smith's 
Merc.  Law,  411,  and  notes.  For  a  learned  disbussion  of  the  title  and  function  of  a  broker,  see 
Milford  V.  Hughes,  16  M.  &  W.  174.  *  * 

(6)  Ante,  p.  358.    And  see  the  other  points  connected  with  sales  by  auction,  amfe,  pp.  359 — 364. 
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signed.(l)  If  tlie  bought  and  sold  notes  vary  from  eacli  other,  it  has  been 
held  that  the  defect  cannot  be  supplied  by  an  entry  in  the  broker's  book, 
at  least  if  it  be  not  signed. (2)  But  an  inaccuracy  of  the  broker  in  describ- 
ing the  names  of  the  contracting  parties  will  not  always  avoid  the  sale,  if 
no  prejudice  is  sustained  in  consequence  of  the  mistake.(3)  A  material 
alteration  made  in  the  sale  note  by  the  broker,  at  the  instance  of  the  seller, 
and  without  the  consent  of  the  purchaser,  will  preclude  the  seller  from  re- 
Covering.(4)  It  seems,  that  where  goods  in  tbe  city  of  London  are  sold  by 
a  broker  to  be  paid  for  by  a  bill  of  exchange,  the  seller  has  a  right  within 
a  reasonable  time  to  annul  the  contract,  if  he  is  not  satisfied  with  the  suf- 
ficiency of  the  purchase.  (5)  Evidence  is  admissible  for  the  purpose  of 
showing,  that,  where  a  sale  is  made  by  a  broker,  his  authority,  by  the  cus- 
tom of  trade,  expires  with  the  day  on  which  it  is  given.(6) 

Sale  by  factor. 

A  factor  is  authorized  to  make  an  absolute  sale  on  credit.(7)    If  he  buy 


(1)  Thornton  v.  Meux,  1  Mo.  &  M.  44;  Groom  v.  Aflalo,  6  B.  &  C.  lit;  Hayman  v.  Neal,  2 
Camplj.  N.  P.  C.  337,  where  it  was  held  by  Lord  EUenborough,  that  after  the  broker  had  entered 
the  contract  in  his  book  neither  party  could  recede  from  it;  12  Ves.  466;  13TeS.  456;  Gum- 
ming V.  Roebuck,  Holt's  N.  P.  0.  1T2  ;  Dickenson  v.  tilwell,  1  Stark.  H".  P.  0.  120 ;  Eucker  v. 
Gumming,  1  Bsp.  N.  P.  G.  109.     See  Hinde  v.  Whitehouse,  1  East,  568. 

(2)  Grant  v.  Fletcher,  5  B.  &  G.  436 ;  Gumming  v.  Roebuck,  Holt's  W.  P.  C.  172.  See  Thorn- 
ton V.  Kempster,  1  Marsh.  355;  6  5'aunt.  788;  Rowe  v.  Osborne,  1  Stark.  C.  140,  where  the 
defendant  was  bound  by  the  note  which  he  had  signed. 

(3)  MitcheU  v.  Lepage,  Holt's  K.  P.  0.  254. 

(4)  PoweU  V.  Devett,  15  fiast,  29. 

(5)  Hodson  v.  Davies,  2  Campb.  530,  where  five  d'ayS  was  considered  an  unreasonable  time. 

(6)  Dickenson  v.  LilweU,  1  Start.  N.  P.  C.  128. 

(7)  Scott  T.  Surman,  TViUes,  406 ;  Houghton  v.  Matthews,  3  Bos.  &  Pull.  489,  unless  it  be  of 
stock  in  the  funds;  Wiltshire  v.  Sims,  1  Campb.  258. 

Note  964. — Goodenow  v.  Tyler,  7  Mass.  R.  36.  In  the  last  case,  Parsons,  0.  J.,  observed: 
"  The  court  will  take  notice,  as  a  part  of  the  law  merchant,  that  a  factor  may  sell  goods  at  a 
reasonable  credit,  at  the  risk  of  tia  principal,  when  he  is  not  restrained  by  his  instiuctions,  nor 
by  the  usage  of  trade.  He  is  not,  however,  authorized  to  give  credit  to  any  but  persons  in  good 
credit,  and  whom  prudent  people  would  trust  with  their  own  goods.  If,  through  carelessness  or 
want  of  reasonable  inquiry,  he  sell  on  credit,  to  a  man  not  in  good  credit,  and  there  be  a  loss, 
the  factor  must  bear  it." 

In  the  absence  of  particular  instructions,  a  general  power  to  sell  implies  a  power  to  Sell  in  the 
usual  way;  and  the  authority  of  an  agent  to  sell  on  credit,  depends  entirely  on  the  fact  of  that 
being  fht  usual  mode  of  dealing  in  the  particular  trade  in  question.  Bissell,  J.,  in  Jones  v.  'War- 
ner, 11  Conn.  R.  40.  Tliere,  the  usage  was  for  the  seller  not  to  part  with  his  property  until  it 
was  paid  for;  and  the  clerk  not  having  express  authority  to  give  credit,  it  was  held,  tliat  the 
principal  was  not  bound  by  his  contract,  and  the  property  in  the  cods  was  not  changed,  al- 
'  though  they  were  on  board  the  purchaser's  vessel.  See  Laussatt  v.  Lippincott,  6  Serg.  & 
Rawle,  392. 

Although  a  factor  has  orders  to  sell  for  cash :  and  he  accordingly  sells  to  a  person  in  good 
credit,  who  receives  the  goods  on  the  day  of  sale;  and  the  following  day  sends  in  his  bill;  held, 
that  the  factor  was  not  liable  for  any  loss,  it  being  the  usage  of  the  trade  to  do  so.  Clark  v. 
Van.  Norwiok,  1  Pick.  343.  Such  a  sale  is  no  violation  of  orders  to  sell  for  cash,  unless  sold  to 
one  in  insolvent  circumstances. 
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or  sell  goods  in  England  for  a  foreign  principal,  it  Seems  Be  Will  Be  per- 
sonally liable.(l)  A  principal,  though  he  is  unknown  at  the  time  of  the 
sale,  may  sustain  an  action  on  the  contract,  and  is,  when  discovered,  per- 
sonally liable.(2)  A  party  may  preclude  himself  from  recovering  against 
the  principal,  by  electing  to  give  credit  to  the  agent.(3)  A  person  who 
has  made  a  contract  in  the  character  of  agent,  must  give  notice  that  he  is 
really  interested  before  he  can  sue-  as  principal.  (4) 


Symington  v.  M'Lin,  1  DeV.  &  B,  291.  It  seems  that  the  construction  to  V)»  put  upto  -wril- 
tto  instructions  from  a  principal  to  his  fadtor;  is  to  be  determined  hy  the  court,  and  not  by  the 
jury. 

In  Siinpson  v.  Swan  (3  Gamp.  292),  the  factor  sold  the  leather  consigned  to  him  t*  a  man 
notoriously  insolyent  at  the  time ;  and,  according  to  the  ususli  practice,  witliout  naming  the  pur- 
chaser to  his  principal,  he  reeeived  a  bill  of  exchange  for  the  price,  payable  to  himself;  and  theft 
made  and  sent  his  own  note  to  the  defendant  for  the  net  proceeds.  Lord  Ellenherough  said  thftfe 
the  factor's  remitting  his  note  to  tie  principal,  seenied  to  close  the  Sonoem,  and  that  it  could  hot 
be  unraveled  without  danger;  The  loss,  alsoj  had  been  occasioned  by  the  gross'  negligenefl  of 
the  plaintiff,  which  was  a  fatal  objection  to  the  action.  But  if  the  principal  draws  beforS-  the 
salCj  it  is'  very  reasonable  that  he  should  repay  the  money  when  the  consideration  fails  oil 
which  the  ftetor  granted  the  acceptance;     G-reely  v.  Bartlett,  1  Greenl.  B.  112. 

*  *  As  to  sales  by  factors,  see  Story  on  Sales,  §§  91-107;  and  the  notes  to  Paterson  v.  Gan- 
dasequi,  2  Smith's  Lead.  Cases,  marg.  p.  189,  ei  seq.  See  aJsd,-  Oovill  v.  Hill,  4  Denio,  32S,  as  to 
what  beyond  mere  possession  is  necessary  to  clothe  a  person  selling  goods  with  the  character  of  a 
factor,  so  as  to  bind  the  true  owner.  In  Nelson  v.  Cowing  (6  Hill^  336),  it  was  held,  that  an 
agent  authorized  to  sell  an  article  is  presumed  to  have  the  power  of  warranting  its  quality  and 
condition,  unless  the  contrary  appear,  and  that,  in  such  cases,  the  principal  will  be  affected  by 
fraudulent  representations  made  by  the  agent.  S.  P.,  Sandford  V.  Handy,  23  Wend;  260,  per 
Nelson,  Oh.  J.  *  * 

(Having  instructions  as  to  the  terms  on  which  hci  is  to  seU,  the  iaetor  is  bound  to  observe  theni 
(Sheeter  v.  Henlook,  1  Bing.  34) ;'  if  he  does'  not  he  is  liable  for  all  the  damages  Sustained  in  coa" 
sequence  of  a  departure  from  them.  Evans  v.  Boot,  3  Selden  IST.  T.  E.  186 ;  Day  v.  Crawford, 
13  Geo.  508.  In  the  absence  of  specific  instructions,  he  is  at  liberty  to  sell  according  to  the 
tisual  course  of  business-.     Edwards  on  BaU.  280 — 283 ;  Beach  v.  FOrSyth^  14  Barb.  499,  602.) 

(1)  GoBzaleS' V.  SWden,  Bidl.-  N.  P.  130.  See  by  Byre,  Ch.  J.,  1  Bos.  &  Pul.  358;  by  Bailey, 
J.,  15  East,  69. 

(2)  See  Paterson  v.  Gandasequi,  15  Bast,  62. 

(3)  Addison  V.  Gandasequi,  4  Taunt.  574;  Peele  v.  Hodgson,  4  Taunt.  576;  Owen  v.  Gooob, 
2  E6p.  N.  P.  0.  567  ;  Thornton  v.  Meux,  2  Hy.  &  Mo.  44. 

(4)  Biofcerton  v.  Burrel,  5  Maule  &  Sel.  383,  where  it  was  said  that  an  unnamed  ptihoipal  must 
give  the  like  notice.  As  to  the  right  to  set  off  by  the  purchaser  of  goods  sold  by  faotoi*,,  see 
George  v.  Clagett,  7  T.  R.  359  ;  Rabone  v.  "Williams,  7  T.  R.  360,  n. ;  by  broker,  Atkyns  v.  Amber, 
2  Espi  0.  493  ;  Baring  v.  Oorrie,  2  B.  &  Aid.  137  ;  Morris  v.  Gleasby,  1  Maule  &  Sel.  576 ;  by 
auctioneer,  Jarvis  v.  Chappie,  2  Chit  387;  Gbppen  v.  Craig,  7  Taunt.  243. 

Note  965. — It  has  been  held,  that  a  broker  suing  in  his  own  name  against  a  Vendee  for  not 
accepting  goods,  cannot  recover  on  a  contract  describing  him  as  a  broker  selling  for  \M  prihcip^ 
(Rayner  v.  Linthome,  1  Ryl.  &  Man.  6,  325);  for  the  note  shows  him  to  be  a  broker  and  not  d 
ftrlncipal,  and  if  the  note  were  out  of  the  queslnon,  there  would  be  nothing  to  satisfy  the  Statute 
of  Frauds.  However,  in  Short  v.  Spackman  (2  Bam.  &  Adol.  962),  where  the  principal  repudif- 
ated  the  contract  of  the  broker,  it  was  held,  thait  this  did  not  determine  the  contract  as  betweem 
the  broker  and  vendor ;  and  the  broker  natwithstaading  might  sue  in  Ms  own  name  to  recover 
damages  in-  not  delivering  the  goods,  although  it  appeared  that  the  vendor  was  told  that  there  was 
an  unnamed  principal. 

The  case  of  Capel  v.  Thornton  (3'  Calf.  &  Pftynei  362),  proves  tfett  an  agemt  authori«ed  to.  sell 
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Conditions  precedent,  by  vendor. 

The  plaintiff,  after  proof  of  tlie  contract,  must  show  that  he  has  per- 
formed every  condition  precedent  which  it  was  incumbent  on  him  to  have 
performed. (1)  Thus,  where  the  vendor  is  to  deliver  goods  that  have  been 
coiitracted  for,  he  must  aver  and  prove  a  tender  of  them ;  or  must  shoAV 
what  is  equivalent  to  a  tender,  as  that  the  buyer  refused  to  complete  his 
contract.(2)     But  when  it  is  the  duty  of  the  purchaser  to  take  away  the 


goods,  has  (in  the  absence  of  advice  to  the  contrary)  an  implied  authority  to  receive  the  proceeds. 
But  a  factor  has  no  authority  to  pledge  the  goods  of  his  principal.  Guiohard  v.  Morgan,  4  J.  B. 
Moore,  36. 

A  factor  who  sells  goods  in  his  own  name,  without  a  del  credere  commission,  is  a  good  petition- 
ing creditor  against  the  purchaser  (Sadder  v.  Evans,  4  Campb.  B.  185),  unless  the  principal  has 
considered  the  purchaser  as  his  debtor,  by  taking  steps  to  recover  the  debt  directly  from  him. 
Id.     (See  Beach  v.  Forsyth,  14  Barb.  499 ;  and  Henbach  v.  Rother,  2  Duer  IST.  T.  227.) 

The  rule  of  law  is  well  established,  that  where  a,  contract,  not  under  seal,  is  made  with  an 
agent,  in  his  own  name,  for  an  undisclosed  principal,  either  the  agent  or  the  principal  may  sue 
upon  it ;  the  defendant  in  the  latter  case  being  entitled  to  be  placed  in  the  same  situation,  at  the 
time  of  the  disclosure  of  the  real  principal,  as  if  the  agent  had  been  the  contracting  party.  Den- 
man,  0.  J.,  in  Sims  v.  Bond,  Barn.  &  Adol.  389.  This  rule  is  most  frequently  acted  upon  in  sales 
by  factors,  agents,  or  partners,  in  which  either  the  nominal  or  real  contractor  may  sue ;  but  it 
may  be  equally  applied  to  other  cases.  Id.  But  where  money  is  lent  by  another  in  his  own 
name,  the  plaintiff,  who  alleges  that  he  was  in  reality  the  lender,  must  prove  that  fact  distinctly 
and  clearly.  He  must  show  that  the  loan,  though  nominally  that  of  another,  was  really  intended 
to  be  his  own.    Id. 

(1)  Vide  supra,  p.  354. 

NoiB  966. — Johnson  v.  Reed,  9  Mass.  E.  78,  where  the  court  say:  "The  true  intent  of  the 
parties,  as  apparent  in  the  instrument,  should  determine  whether  covenants  or  promises  are  inde- 
pendent or  conditional,  instead  of  any  technical  rules,  of  which  the  parties  were  totally  ignorant, 
and  the  application  of  which  would,  in  most  cases,  utterly  defeat  their  intentions." 

The  plaintiff  agreed  to  deUver  a  large  quantity  of  timber,  for  which  he  was  to  be  paid — except 
the  part  which  he  had  already  received — when  the  whole  quantity  should  be  delivered.  He  fur- 
nished a  part,  and  then,  without  any  excuse,  stopped  short,  and  claimed  to  recover  for  the  timber 
actually  delivered ;  held,  that  the  plaintiff  could  not  recover  for  a  part  of  thfc  timber  contracted 
for,  without  proof  that  he  had  performed  the  contract  on  his  part,  although  the  vendee  had  con- 
sented to  a  variation  of  the  contract  as  to  the  price  and  time  of  performance.  Mead  v.  Degolzer, 
16  Wend.  632. 

Upon  a  contract  to  manufacture  shingles  for  another,  the  latter  finding  materials,  the  manu- 
facturer may,  though  he  is  not  hound  to  work  up  unsuitable  materials  ;  and  if  the  shingles  are 
as  good  as  could  be  manufactured  out  of  such  materials,  he  is  not  in  default.  Morton  v.  Fair- 
banks, 11  Pick.  R.  368. 

It  is  a  rule,  that  where  performance  by  the  plaintiff  is  a  condition  precedent  to  the  defendant's 
liability,  he  must  aver  and  prove  a  performance  of  the  entire  contract,  and  cannot,  by  showing  a 
part  performance,  recover  jsro  tanto.  M'Millan  v.  VanderUp,  12  John.  R.  165 ;  Thorpe  v.  White, 
13  Id.  53 ;  Jennings  v.  Camp,  Id.  94.  But  this  rule  applies  more  pecuharly  to  contracts  of 
hiring  and  service. 

No  time  being  fixed  for  the  delivery,  the  law  malces  it  deUverable  in  a  reasonable  time,  which 
depends  on  circumstances  ;  but  if  no  objection  is  made  in  point  of  time,  when  a  demand  is  made, 
the  jury  may  assume  that  as  the  time  of  delivery,  and  by  the  refusal  of  the  defendant,  that  the 
contract  was  then  broken.    Blydenburgh  v.  Welsh,  1  Bald.  B.  331,  338. 

*  *  For  a  full  illustration  of  the  doctrine  stated  in  the  text,  see  Cutter  v.  Powell,  2  Smith's 
Leading  Cases,  p.  1,  and  the  Enghsh  and  American  notes  thereto.  *  * 

(2)  Parker  v.  RawUns,  4  Bing.  280 ;  Jones  v.  Berkeley,  Doug.  687. 
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goods,  it  seems  sufficient  for  the  plaintiff  to  aver  and  prove  that  he  has 
been  always  ready  and  willing  to  deliver  them.(l) 

Warranty. 

Where  goods  are  sold  with  a  warranty, (2)  the  plaintiff  will  not  be  al- 
lowed to  recover  their  price,  if  he  has  not  delivered  them  in  a  state  cor- 
responding with  the  -warranty  ;  provided  the  purchaser  has  rescinded  the 
contract  by  returuing  the  goods,  or  refusing  to  accept  them.(3)    And  if 


(1)  See  Rawson  v.  Johnson,  1  Bast,  203  ;  Wilks  t.  Atkinson,  1  Maish.  412. 

(2)  Note  96T. — By  the  common  law,  where  there  is  no  fraud  or  agreement  to  the  contrary,  if 
the  article  turns  out  not  to  be  that  which  it  was  supposed,  the  purchaser  sustains  the  loss,  the 
rule  is  caveat  emptor.  In  Seixas  v.  Wood  (3  Caines,  48),  which  is  a  leading  case  in  New  Tork, 
the  principle  established  was,  that  to  maintain  an  action  for  selling  one  article  for  another,  there 
must  be  either  a  warra/niy  or  a.  fraud.  And  this  principle  was  recognized  in  all  the  subsequent 
cases  reported  in  Johnson's  Reports.  In  Sweet  v.  Colgate  (20  John.  R.  196),  the  defendants 
purchased,  at  auction,  the  goods  in  question,  invoiced  as  barilla,  and  advertised  as  such;  but 
there  was  no  warranty,  nor  any  concealment  on  the  part  of  the  vendors.  After  the  purchase, 
the  defendant's  discovered  that  the  article  purchased  was  not  bariUa,  but  kelp.  Before  the  sale, 
they  inspected  and  examined  it ;  and  a  sample  was  exhibited  at  the  time  of  sale.  The  consignees 
of  the  goods  in  this  country  knew  it  was  an  article  of  bad  quality,  hut  did  not  know  that  it  was 
other  than  barilla ;  held,  that  there  being  neither  warranty  nor  fraud,  the  plaintiffs  were  entitled 
to  recover  the  price.  The  sample  was  fairly  taken  from  the  bulk ;  the  defendant  exercised  his 
judgment  on  it,  and  bought  it  at  his  own  risk.  But  see  the  observations  in  2  K.  C,  and  next 
page  in  note.  So,  in  Goodhue  v.  Butman  (8  Greenl.  R.  116),  where  bricks  were  sold,  and  in  an 
action  for  the  price,  it  was  submitted  to  the  jury  to  determine  whether,  if  some  of  the  bricks  were 
not  as  good  as  they  ought  to  have  been,  others  were  not  better,  and  whether,  upon  the  whole, 
the  defendant  or  his  agent  had  not  waived  all  objections  to  the  quality,  and  received  them  under 
the  contract;  and  they  found  that  he  had,  and  the  court  affirmed  their  verdict,  saying :  "If  the 
defendant  did  so,  he  was  chargeable  for  the  price  he  had  agreed  to  pay ;  and  we  are  of  opinion 
that  the  judge  was  warranted  in  presenting  the  case  under  this  aspect  to  the  jury.'' 

The  principle  estabhshed  is,  that  to  maintain  an  action  for  selling  one  article  for  another,  there 
must  be  either  warranty  or  fraud.  Seixas  v.  Woods,  2  Caines'  R.  48 ;  SneU  v.  Morris,  1  Johns. 
R.  96;  Perry  v.  Aaron,  Id.  129;  Defreese  v.  Tremper,  Id.  274;  Holdon  v.  Dakin,  4  Id.  421; 
Davis  V.  Meeker,  5  Id.  354,  395 ;  Cunningham  v.  Spier,  13  Id.  362 ;  Fleming  v.  Slocum,  18 
Id.  403. 

A  verbal  representation  by  the  seller  to  the  buyer,  in  the  course  of  dealing,  that  he  "  may  de- 
pend upon  it,  the  horse  is  perfectly  quiet,  and  free  from  vice,"  is  a  warranty.  Cave  v.  Coleman, 
3  M.  &  P.  2.  That  is  a  sufficient  warranty,  though  the  word  warrwni  is  not  used.  *  *  See  post, 
note  969.  *  *  (See  also  cases  cited  in  Edwards  on  Bills  and  Notes,  329-333,  in  respect  to  seE- 
ing  one  thing  for  another,  warranty,  and  fraud  in  sale.) 

(3)  Okell  V.  Smith,  1  Stark.  K  P.  C.  lOf ;  Cormack  v.  GiUies,  cited  in  Basten  v.  Butter,  T 
Bast,  480 ;  Hihbert  v.  Shee,  1  Campb.  N.  P.  C.  113 ;  Lewis  v.  Cosgrave,  2  Taunt.  2. 

Note  968. — Fraud,  in  the  sale  of  a  chattel,  cannot  be  set  up  in  bar  of  a  recovery  of  a  note 
given  on  such  sale,  unless  the  vendee,  on  the  discovery  of  the  fraud,  returns  the  articles  pur- 
chased, or  shows  it  to  be  entirely  destitute  of  value.  If  the  vendee  retains  the  property,  he  can- 
not treat  the  sale  as  void.  Burton  v.  Stewart,  3  Wend.  236.  Whether  the  action  be  brought  on 
the  contract  or  on  the  security,  the  defendant,  on  proper  notice,  is  entitled  to  give  evidence  in 
mitigation  of  damages.    Id. 

The  plaintiff  sold  defendant  fifty-eight  Leghorn  hats,  of  particular  numbers,  denoting  their 
fineness,  together  with  an  equal  number  of  extra  crowns  to  match  the  hats  deUvered,  for  $1,566. 
A  parcel  of  the  goods  sold  were  delivered,  but  the  extra  crowns  were  not  dehvered.  The  extra 
crowns  actually  deUvered  did  not  match  the  hats  sold,  and  of  this,  immediate  infonnation  was 
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the  goods  have  been  retained  by  the  purchaser,  and  the  contract  is  not  al- 
together rescinded  in  consequence  of  the  breach  of  warranty,  the  plaintiff 
cannot  recover  more  than  the  actual  value  of  the  goods.(l) 

Although  the  words  "per  sample,"  when  contained  in  an  agreement, 
are  generally  considered  as'  amounting  to  a  collateral  undertaking  on  the 
part  of  the  seller,  and  need  not  be  mentioned  in  a  declaration  to  recover 
the  price  of  the  goods  sold  ;(2)  yet,  if  the  sale  is  by  sample,  and  the  bulk 
of  the  commodity  sold  does  not  correspond  with  the  sample,  the  purchaser 
cannot  be  compelled  to  accept  or  pay  for  the  goods. (3)  In  such  a  case, 
the  seller  will  not  be  admitted  to  prove  that  there  was  no  fraud  intended 
on  his  part,  or  that  the  custom  has  been,  under  such  circumstances,  that 
the  bargain  should  stand  good  upon  an  allowance  being  made.(3)  On  a 
sale  by  sample,  the  buyer  has  a  right  to  inspect  the  whole  bulk  at  any 
proper  and  convenient  time ;  and  if,  on  refusal,  he  rescinds  the  contract, 
the  plaintiff  cannot  afterwards  recover.(4)  The  seller,  upon  a  sale  by 
samplcj  is  not  liable  for  a  latent  defect  in  the  article  sold,  provided  he  is 
not  guilty  of  any  fra/Gd,  and  the  bulk  corresponds  with  the  saniple.(5) 


given  to  the  plaintifiis,  and  all  redress  was  denied.  In  an  action  to  recover  the  price,  held,  that 
defendant  was  entitled  to  a  deduction  proportionate  to  the-  diminished  value,  from  the  price 
originally  agreed  upon.  King  v.  Paddock,  18  John.  E.  141.  Spencer,  C.  J.,  observed  :  "  "We 
faiow  of  no  case  in  which  there  is  an  omission  to  return  the  articles  agreed  to  he  sold,  which 
pireoludes  the  defendant  from  contesting  on  the  pride,  on  the  ground  that-  it  wSs  not  returned  to 
the  vendee ;  excepting  in  oases  of  conditional  sales,  where  the  thing  about  to  be  sold  is  taken  oM 
trial,  with  liberty  to  the  vendee  to  return  it,  if  he  dislikes  it,  in  a  limited  period."  *  *  See  the 
next  note.  *  * 

(1)  Germain  v.  Burton,  3  Stark.  N.  P.  0.  32 ;  Parnsworth  v.  Garrard,  1  Campb.  N.  P.  C.  38 ; 
Okell  V.  Smith,  1  Stark.  N.  P;  0.  lOT ;  Cormaek  v.  Gillies,  and  Eirig  v.  Boston,  cited  in  Basten 
T.  Butter,  t  East,  480 ;  Fisher  v.  Samuda,  1  Campb.  N.  P.  C:  190. 

(2)  Parker  v.  Palmer,  4  B.  &  Aid.  387. 

(3)  Hibbert  v.  Sh^e',  1  Gampb.  N.  P.  C.  113. 

(4)  Lorymer  v.  Smith,  1  Bam.  &  Cyess.  1; 

(5)  Parkinson  V.  Lee,-  2  Bast,  321.  Sse  Bluett  v.  Osborne,  1  Stark.  N.  P.  C.  384;  BaglBhole 
v.  "Walters,  3  Campb.  N.  P.  0.  154,  that  a  seller,  in  general,  is  not  liable  for  latent  defects'. 

Note  969: — *  *  The  liabffity  of  the  seller,  on  a  sale  by  sample,  stands  upon  the  same  ground 
as  when  the  sale  is  of  a  specific  thing  in  bulk.  He  is  bound  to  deliver  the  thing  sold,  without 
responsibility  as  to  its  quality,  unless  he  has'  made,  in  respeot  of  its  quality,  a  wan-anty  or  false 
and  fraudulent  representation.  The  appli'oaltion  of  the  term  warranty,  to  a  mere  sale  by  sample, 
has  been  justly  criticised  by  the  American  editors  of  Smith's  Leading  Oases,  ite  their  note  to 
Chandelor  v.  Lopus.  And  it  is  conceived,  that  the  loose  and  improper  use  of  the  term,  has  led 
to  an  important  error  in  doctrine,  in  holding  th&  vendor  by  sample  for  al  difference  between  the 
Sample  and  the  bulk,  where  the  sale  has  been  executed,  upon  the  ground  of  an  implied  warranty. 
■Where  goods  are  selected,  or  ordered,  and  a  delivery  takes  place,  the  purchaser  may  refuse  to 
iieceive  them  if  they  are  not  the  identical  goods  selected,  or  of  the  identical  kind  ordered ;  or  he 
may  receive  them,  and  claim  an  abatement  f6r  any  inferiority,  in  value.  But  if  he  receive  them 
without  objection,  and  if  he  pay  for  them,  it  becomes  a  serious  question,  whether  he  did  not 
accept  them  as  a  performance  of  the  contract,  which,  thereby  and  to  that  extent,  was  modified 
by  the  act  of  the  parties.  It  is  difficult  to  discover  a  valid  reason  for  distinguishing  between 
such  a  sale  by  bulk  and  a  Sale  by  sample,  after  the  contract  has  been  executed  by  a  voluntary 
adc'eptatice  and  payment.  In  the  case  of  a  salel  by  sample,-  the  dteliVery  ftnd'  acceptance  of  the 
bulk  converts  it,  in  eff^Btfj  into  al  sale  by  bulk.    "Whether  the  sttle  be  by  sample  or  bulk,  if  the 
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Goods  as  described. 

When  goods  are  sold  by  a  written  contract,  -whieli  contains  a  descrip- 
tion of  their  quality  without  referring  to  any  sample,  if  the  goods  do  not 
correspond  with  that  description,  it  is  not  material  for  the  seller  to  show 
that  they  correspond  with  a  sample  exhibited  at  the  time  of  sale  to  the 
purchaser  who  was  skilled  in  the  commodity ;  this  not  being  a  sale  by 
sample,  but  by  the  description  in  the  written  contract.(l)     Though  the 


article  tendered  differ  from  that  agreed  for,  the  purchaser  may  refuse  to  receive  it ;  hut  if  he  re- 
ceive it,  it  would  seem  that  it  should  be  with  precisely  the  same  effect  in  both  .eases,  and  that 
the  distinction  is  not  sohd  which  treats  the  seller  as  having  performed  his  contract  in  one  case, 
and  holds  him  to  have  broken  it  in  the  other. 

It  is  said,  that  when  a  sale  is  made  by  sample,  the  seller  expressly  agrees  to  deliver  goods, 
corresponding  in  kind  and  quality,  and  that  if  he  do  not  make  such  delivery,  he  has  broken  his 
contract,  and  an  action  lies  for  the  breach.  But  precisely  the  same  thing  may  be  said,  when 
goods  are  selected  and  set  apart,  and  when  goods  are  sent  to  fill  an  order.  The  .agreement, 
equally  in  the  one  case  as  in  the  other,  authorizes  the  purchaser  to  insist  upon  a  strict  perform- 
ance ;  and,  it  is  conceived,  equally  authorizes  him  to  modify  or  waive  it  precisely  with  the  same 
consequences.  The  implication  of  a  warranty  on  a  sale  by  sample  is  an  inroad  upon  the  com- 
mon law,  and  is  admitted  to  stand  upon  no  principle.  Per  Bronson,  Ch.  J.,  in  Moses  v.  Mead,  1 
Denio,  3s6.  See  Howard  v.  Hoey  23  Wend.  350,  and  Moses  v.  Mead  1  Denig,  SVS,  on  the 
effect  of  the  distinction  between  executed  and  executory  contracts. 

The  leading  American  authorities,  in  respect  of  a  sale  by  sample,  are  collected  in  the  notes  to 
Chandelorv.  Lopus,  1  Smith's  Leading  Cases,  p.  11,  and  Story  on  Sales,  §  376,  eitseq.  That 
every  affirmation  at  the  time  of  the  sale  of  personal  chattels  is  a  warranty,  if  it  appear  to  have 
been  so  intended ;  that  it  is  not  a  warranty,  if  not  so  intended ;  and  that  the  intention  is  a  ques- 
tion of  fact  for  the  jury,  where  the  affirmation  is  not  a  part  of  a  written  contract ;  are  proposi- 
tions perfectly  well  settled.  Chandelor  v.  Lopus,  and  notes,  supra.  If  the  affirmation  forms  ■ 
part  of  the  contract  (as  in  Budd  v.  Fairmaner,  8  Bingh.  53 ;  Wason  v.  Howe,  16  Vermont,  525.; 
Banfield  v.  Bruton  1  B.  Monroe,  108),  it  is  for  the  court  to  pass  upon  the  intention  in  construing 
the  contract.  *  * 

(The  subject  of  warranty  imphed  on  the  sale  of  goods  by  sample  has  been  recently  copsidered 
by  the  New  Tork  Court  of  Appeals;  and  the  decision  pronounced  on  a  fiiH  canvass  of  the 
authorities  is,  that  a  warranty  of  style  and  quality  will  not  be  implied  on  a  sale  of  goods  \yy 
sample,  unless  the  vendor  expressly  represents  or  undertakes  that  the  bulk  of  the  goods  shall 
correspond  with  the_sample,  in  a  case  where  the  purchaser  has  the  opportunity  to  examine  thp 
goods  and  neglects  to  do  so ;  that  a  warranty  wiU  not  be  implied  from  the  mere  fact  that  a 
sample  is  shown  on  the  sale.  Hargous  v.  Stone,  1  Selden,  N.  T.  Eep.  73.  The  exhibition  of  a 
sample  is  at  most  only  an  affirmation  that  the  specimen  shown  is  a  fair  sample  of  the  bulk  of  the 
commodity.  To  establish  a  sale  by  sample,  technically  so  called,  there  must  be  evidence  to  show 
that  the  vendor  intended  to  warrant  that  the  bulk  should  correspond  with  the  sample  exhibited. 
The  exhibition  of  the  sample  is  evidence  tending  to  prove  such  a  sale,  but  is  not  alone  sufficient 
to  prove  it.  Beirne  v.  Dord,  1  Selden  R.  95,  and  cases  there  cited;  and  also  in  Hargous  v.  Stone 
And  though  a  warranty  of  goods  sold  by  sample  be  established,  the  purchaser  is  bound  to  ex- 
amine them  promptly ;  and  where  he  neglects  to  do  so,  and  makes  no  offer  to  return  them,  and 
no  complaint  for  several  weeks,  he  will  be  estopped  from  showing  that  the  goods  were  damaged. 
Muller  V.  Ene,  3  Duer  B.  421.) 

(1)  Tye  V.  Fynmore,  3  Campb.  N.  P.  C.  462. 

Note  970. — *  *  The  oases  to  the  point  in  the  text  are  not  uniform.  If  the  articles  are  not  se- 
lected and  set  apart,  there  is  an  implied  agreement  that  they  shall  be  free  from  any  remarkable 
defect,  and  the  purchaser  may  refuse  to  receive  them  If  so  defective;  and  he  may  return  them, 
after  a  reasonable  time  to  inspect  them.    Howard  v.  Hoey,  23  Wend.  350.    But,  where  the  oou- 
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tract  is  executed,  and  there  is  no  fraud  or  express  warranty  (the  sale  not  being  by  sample)  there 
is  no  impUcation  that  the  goods  are  sound  or  of  a  merchantable  quaUty.  So  held  in  Moses  v. 
Mead  (1  Denio,  3t8),  on  a  sale  of  mess  beef,  for  a  sound  piece,  -which  proved  unsound ;  in  Hart 
V.  "Wright  (1'7  Wend.  26'r,  and  S.  C.  in  error,  18  Wend.  4,i9),  on  a  sale  of  flour,  which  proved  bad. 
And  see  Mixer  v.  Cobum,  11  Meto.  559  ;  Wilson  v.  Lombard,  18  Pick.  59;  Bumby  v.  BoUett, 
16  M.  &  W.  644 ;  2  Kent  C.  480  and  note  (6th  ed.)  Where  hemp  is  sold  in  bales,  which  the 
purchaser  is  at  liberty  to  open  and '  examine,  the  sale  is  not  by  sample,  although  samples  are 
shown,  and  there  is  no  implied  warranty  of  quality.     Salisbury  v.  Stainer,  19  Wend.  159. 

In  Massachusetts,  it  is  well  settled,  that  a  warranty  is  implied  that  the  goods  are  of  a  kind  and 
quality  corresponding  with  their  description  in  a  bUl  of  parcels.  Henshaw  v.  Robins,  9  Meto.  83. 
And  the  rule  applies  though  the  purchaser  examined  the  goods  at  or  before  the  sale,  if  they  are 
prepared  so  as  to  deceive  skillful  dealers.  Id.  The  rule  is  different  in  New  Tork  (see  the  cases 
cited  in  Moses  v.  Mead,  supra) :  and  the  New  Tork  rule  is  believed  to  be  most  prevalent.  The 
unreported  case  of  Wilson  v.  WoodhuU  et  al.  (tried  in  the  Supreme  Court,  at  New  Tork,  in  1848), 
illustrates  alike  the  stringency  and  sound  policy  of  the  common-law  rule,  caveat  emptor,  which  is 
now  re-asserted  in  New  Tork  in  its  ancient  integrity.  A  large  quantity  of  tin,  invoiced  as  of  a 
weU-known  and  favorite  brand,  was  consigned  by  an  EngUsh  house  to  the  defendants,  who  were 
extensive  shipping  merchants  in  New  Tork.  When  the  tin  was  about  being  discharged  from  the 
ship,  it  was  sold  by  a  produce  broker,  in  the  defendants'  name,  to  the  plaintiff,  on  a  credit  of  six 
months,  the  name  of  the  defendants'  foreign  principals  not  being  disclosed.  The  plaintiff,  who 
was  a  wholesale  dealer  in  metals,  received  the  tin  from  the  ship  and  transhipped  the  bulk  of  it 
immediately  for  Milwaukee,  Wisconsin,  via  the  Hudson  River  and  Erie  Canal.  The  plaintiff's 
notes  for  the  purchase  money  were  paid  at  maturity,  and  the  proceeds  paid  over  by  the  defend- 
ants to  their  principals  in  England.  After  the  transaction  had  thus  been  closed,  a  suit  was 
brought  on  the  seller's  note  executed  by  the  broker  to  the  plaintiff,  which  described  the  tin  as 
being  of  a  particular  brand.  The  evidence  on  the  trial  showed  the  tin  to  have  been  of  a  different 
and  inferior  brand,  and  almost  worthless  quality.  Mr.  Justice  Edwards  nonsuited  the  plaintiff, 
holding  that  no  warranty  was  impUed  from  the  description  of  the  brand  in  the  bought  and  sold 
notes.  There  was  no  pretence  of  fraud  in  the  seller,  and  the  buyer  might  have  examined  the  tin 
on  shipboard,  and  as  it  was  discharged.  He  might  have  refused  to  receive  it,  as  not  being  what 
he  had  bought.  But  having  omitted  to  examine  it;  or  being  satijfled  with  it  on  examination; 
and  having  taken  it  without  requiring  an  express  warranty,  and  paid  for  it,  he  had  no  right  to 
■complain.  It  would  involve  imminent  hazards  to  the  great  commercial  houses,  receiving  nume- 
rous consignments  of  every  species  of  commodity  from  various  parts  of  the  world,  and  selling  in 
the  market  to  dealers  possessing  skill  and  judgment  at  least  equal  to  their  own,  if  warranties  were 
to  be  implied  from  general  descriptions  in  bills  or  parcels  or  bought  and  sold  notes  (descriptions 
which  merely  echo  those  of  the  invoices),  for  a  breach  of  which  they  could  be  held,  after  long  pe- 
riods of  time,  when  the  real  quality  of  the  commodities,  which  our  inland  commerce  has  distrib- 
uted over  our  vast  territories,  has  become  difficult  of  proof,  and  the  seller  has  paid  over  the  pro- 
ceeds of  the  consignments  to  the  consignors  in  foreign  countries.  Such  a  rule  would  open  a  wide 
door  to  fraud,  and  expose  persons  of  large  and  various  commercial  transactions  to  hazards  which 
few  would  dare  to  encounter  or  be  able  to  meet.  The  rule  of  the  common  law,  which  holds  the 
buyer  to  a  careful  exercise  of  his  own  judgment,  where  he  does  not  take  the  precaution  of  ob- 
taining an  express  warranty,  and  the  seller  practices  no  fraud,  is  deemed  much  the  most  conve- 
nient and  salutary.  *  * 

Whore  upon  the  sale  of  a  vessel,  a  bill  of  sale  is  executed  between  the  parties,  containing  a 
warranty  of  title  only,  parol  evidence  is  inadmissible  to  prove  an  additional  warranty  of  sound- 
ness. Pender  v.  Pobes,  1  Dev.  &  Bat.  250.  So,  where  a  contract  was  entered  into  for  goods, 
and  a  bUl  of  sale  was  afterwards  executed,  it  was  held,  that  the  bill  of  sale  was  the  only  evidence 
of  the  contract  which  could  be  received.  Lano  v.  Neale,  3  Stark.  R.  105.  Parol  evidence  was 
refused  to  the  plaintiff  to  prove  a  warranty  of  the  soundness  of  a  slave,  when  there  was  a  written 
instrument  convoying  the  slave,  and  containing  a  warranty  of  title  only.  Smith  v.  Williams,  1 
Carolina  Law  Ropos.  363;  S.  C,  1  Murph.  R.  426.  So,  in  Peltier  v.  Collins  (3  Wend.  450),  a 
wa/rrcmiy  of  the  quality  of  an  article  in  the  sale  of  chattels,  when  made,  is  an  essential  part  of  the 
bargain,  and  should  be  stated  in  the  note  or  memorandum;  the  omission  of  it  renders  the  con. 
tract  void ;  and  parol  ovideuce  is  inadmissible  to  take  the  case  out  of  the  statute.    So  where  a 
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note  of  hand  was  indorsed  in  blank,  parol  evidence  was  rejected  which  went  to  prove  that  at  the 
time  of  the  indorsement,  the  indorser  agreed  to  be  answerable  at  all  events,  without  demand  or 
notice.    Barry  v.  Morse,  3  N.  Hamp.  E.  132. 

However,  it  seems  that  a  bill  of  parcels  is  different ;  thai  will  admit  of  explanation.  Harris  v. 
Johnson,  3  Cranch,  311.  "Where  A.  sold  to  B.  several  bags  of  hops,  and  gave  a  bill  of  parcels, 
stating  the  number  of  bags,  the  weight,  price,  &c.,  with  these  words:  "the  hops  are  warranted 
to  be  first  quality ;"  in  an  action  by  B.  against  A.  for  a  false  warranty  of  the  hops,  it  was  held, 
that  A.  was  not  precluded  by  the  bill  of  parcels  from  showing  that  -the  hops  were  warranted 
only  in  case  they  were  carried  by  B.  to  a  particular  place.  "Wallace  v.  Rogers,  2  N.  Hamp.  R. 
6Q6.  In  case  on  a  written  warranty,  upon  the  sale  of  a  negro,  that  he  was  in  good  health  and  in 
all  respects  sound,  parol  evidence  was  admitted  to  show,  that  at  the  time  of  the  sale,  the  vendor 
Communicated  to  the  vendee  the  defect  in  question,  which  was  in  the  arm ;  it  being  thin  and 
crooked.  Kent,  Ch.  J.,  observed:  "  Here  the  defect  was  not  only  visible,  but  the  vendee  had 
notice  of  it  particularly ;  the  defect  in  question  was  not  therefore  within  the  purview  of  the  con- 
tract." Schuyler  v.  Russ,  2  Caines'  E.  202.  Neither  a  bill  of  exchange  on  its  face,  nor  the  in- 
dorsement, are  within  the  Statute  of  Frauds,  nor  are  they  to  be  considered  as  specialties.  Al- 
though the  written  terms  of  a  contract  are  better  evidence  of  its  intent  than  any  parol  explana- 
tion, yet,  there  are  cases  in  which  evidence  has  been  admitted  between  the  parties .  to  the  con- 
tract, that  the  evidence  did  not  contain  the  whole  agreement.  Held,  therefore,  in  an  action  by 
an  indorsee  against  the  drawer  of  a  bill  of  exchange,  notwithstanding  the  terms  of  the  indorse- 
ment, which  were  thug :  The  payees  indorsed  it  to  A.  B.,  as  the  agent  of  the  payees  for  collection 
only ;  A.  B.  indorsed  it  to  C.  D,,  in  trust  for  the  payees,  without  giving  any  recourse  to  him ;  A. 
B.  was  admissible  as  a  witness  to  prove  the  trust,  that  the  plaintiff,  the  indorsee,  received  the  bill 
not  as  assignee,  but  as  an  agent  to  collect  it  for  the  payees.  Barker  v.  Prentiss,  6  Mass.  E.  430. 
See  Staokpole  v.  Arnold,  11  Id.  27. 

The  statement  in  a  bill  of  parcels  of  a  quantity  of  oil  that  it  was  "  winter  pressed  sperm  oU,"  is  an 
express  warranty  by  the  vendor,  that  .such  oil  was  winter  pressed  (Osgood  v.  Lewis,  2  GUI  & 
John.  495),  upon  the  principle  that  what  is  inserted  in  a  written  instrument  is  to  be  taken  as 
true.  In  Croemer  v.  Bradshaw  (10  John.  R.  484),  a  bill  of  sale  wag  declared  on,  by  which  the 
defendant  in  consideration  of  $175,  bargained  and  sold  to  the  plaintiff  "  a  negro  woman  slave 
named  Sarah,  aged  about  thirty  years,  being  of  sound  wind  and  Umb,  free  from  all  disease." 
And  the  defendant  in  due  form,  in  the  covenanting  part  of  the  instrument  (omitting  everything 
as  to  age  or  soundness),  covenanted  only  to  warrant  and  defend  the  slave,  so  sold  to  the  plaintiff, 
against  the  defendant  and  all  other  persons.  The  alleged  breach  was,  that  the  slave  was  unsound 
and  affected  with  divers  diseases,  &c.  The  court  said,  the  words  "  being  of  sound  wind  and  limb 
and  free  from  all  diseases,"  are  an  averment  of  a  fact,  and  import  an  agreement  to  that  effect. 
They  were  not  descriptive,  but  amount  to  an  express,  not  an  impUed  warranty ;  to  a  warranty 
of  the  soundness  of  the  slave.  Id.  Therefore  though  [he  biU  of  parcels  may  not  be  the  written 
contract,  it  has  been  held,  in  Batturs  v.  Sellers  (5  Har.  &  John.  117,  and  6  Id.  249),  that  the  bill 
of  parcels  in  that  case  was  written  evidence- of  the  contract ;  and  could  not  be  added  to  or  varied 
by  oral  testimony.  In  Yates  v.  Pim  (6  Taunt.  446),  which  was  an  action  upon  a  sale  note  "  of 
fifty-eight  bales  of  prime  singed  bacon,"  it  was  held,  that  the  contract  amounted  to  a  warranty, 
and  being  in  writing,  could  not  be  added  to  by  parol  evidence.  In  Shepherd  v.  Kain  (5  Barn.  & 
Adol.  240),  which  was  case  for  breach  of  a  warranty;  the  only  evidence  was  the  advertisement 
of  the  vessel  as  "  copper  fastened ;"  yet  sold  with  all  fardts ;  upon  proof  that  she  was  only  par- 
tially copper  fastened.  Best,  J.,  held,  that  the  plaintiff  was  entitled  to  recover. 

However,  a  party  who  makes  a  simple  representation,  stands  in  a  very  different  situation  from 
a  party  who  gives  a  warranty.    Budd  v.  Pairmaner,  8  Bing.  48,  Tindal,  Ch.  J. 

In  a  late  case,  it  was  held,  that  a  sample  or  description  in  a  sale  note,  advertisement  bill  of 
parcels,  or  invoice,  is  equivalent  to  an  express  warranty,  that  the  goods  are  what  they  are  de- 
scribed, or  represented  to  be,  by  the  vendor.  Thus,  in  Borrekins  v.  Bevan  (3  Eawle,  23),  the 
court  charged  the  jury,  "  that  a  description  in  a  bill  of  parcels  of  the  article  sold,  as  blue  paint, 
does  not  amount  to  a  warranty,  that  it  is  so ;  and  that  in  order  to  support  his  action,  it  is  incum- 
bent on  the  plaintiff  to  show,  that  before  bringing  suit,  he  tendered  or  redelivered  the  article  to 
the  defendants."  But  upon  exceptions  taken,  the  judgment  was  reversed.  Gibson,  Ch.  J.  and 
Kennedy,  J^  were  for  adhering  to  the  rule  in  Chandelor  v.  Lapus,  Cro.  Jac.  4.    However  the 


384:  Of  Evidence      an  Action  [CH.  vill. 

sale  is  not  by  sample,  tbe  plaintiff  can  t  recover  against  the  defendant 
for  not  accepting  manufactured  goods  l  tracted  to  be  sold,  unless  they 
are  answerable  to  tbe  description  by  whic  they  are  sold,  and  also  are  of  a 
merchantable  quality  ;(1)  especially  if  the  purchaser  has  no  opportunity 


decision  of  the  court  is  upheld  by  the  following  cases.  Bradford  v.  Manly,  13  Mass.  R.  139  ;  5 
John.  B.  395 ;  Hibbert  v.  Shee,  1  Peters'  R.  SIT  ;  20  John.  R.  196 ;  4  Cowen,  440 ;  19  John.  R. 
290 ;  6  Cowen,  354.  In  these  and  other  cases,  a  sample  or  description  in  the  written  evidence  of 
the  contract,  such  as  a  bJU  of  parcels,  or  a  sale  uote,  in  the  absence  of  proof,  to  rebut  the  pre- 
sumption, is  of  equal  efficacy  to  charge  the  vendor,  as  if  the  seller  had  expressly  said,  I  warrant 
them  to  correspond  with  the  description,  or  representation.  In  Bradford  v.  Manly  (supra),  Chief 
Justice  Parker,  says :  ' '  The  fair  import  of  the  exhibition  of  a  sample  is,  that  the  article  proposed  to 
be  sold  is  like  that  which  is  shown  as  a  parcel  of  the  article ;  it  is  intended  to  save  the  purchaser 
the  trouble  of  examining  the  whole  quantity."  It  is  tantamount  to  a  warranty  that  the  goods 
agree  with  the  sample,  and  are  a  true  representation  of  the  kind.  The  biU  of  parcels  is  not  the 
onljr  evidence  of  the  contract. 

An  advertisement  of  a  ship  for  sale,  describes  her  as  copper  fastened,  and  afterwards  contains 
an  enumeration  of  masts,  &c.,  which  is  headed  "  inventory."  The  contract  for  the  sale  of  the 
^hip  refers  to  the  "  inventory."  This  reference  has  not  the  effect  of  entitling  the  vendee  to  con- 
sider the  description  in  the  advertisement  as  forming  part  of  the  contract,  though  it  is  shown  to 
be  usual  to  designate  the  whole  advertisement  by  the  name  of  "inventory."  Freeman  v.  Baker, 
2  Nev.  &  Man.  446 ;  5  Car.  &  Payne,  475. 

(1)  Laing  v.  Mdgeon,  6  Taunt.  108,  4  Oampb.  N.  P.  C.  169  ;  Gray  v.  Cox,  4  Barn.  &  Cress. 
108;  Holoomb  v.  Hewson,  2  Campb.  N.  P.  0.  391;  Bridge  v.  "Wain,  1  Stark.  N.  P.  C.  104. 
Actions  by  the  vendee. 

Note  971. — Every  man  selling  a  commodity,  warrants  it  to  be  of  merchantable  quality;  no 
purchaser  buys  except  upon  that  understanding.  Tenterden,  C.  J.,  in  Obbard  v.  Betham,  1 
ilood.  &  Malk.  483 ;  Jones  v.  Bright,  5  Bing.  5,33;  Osgood  v.  Lewis,  5  GiU  &  John.  495.  War- 
ranty that  provisions  purchased  for  domestic  use  are  wholesome ;  warranty  of  title ;  and  the 
warranty  in  executory  contracts,  or  where  the  purchaser  had  no  opportunity  of  inspection,  that 
the  article  contracted  for  shall  be  salable  as  such  in  the  market ;  these  are  untinctured  by  fraud 
or  deceit,  and  are  implied  by  operation  of  law.  Dorsey,  J.,  in  Osgood  v,  Lewis,  supra.  Implied 
warranties  also  exist,  where  fraud  and  deceit  are  of  their  very  essence ;  without  which  they  do 
not  exist ;  as  in  the  case  where  the  seller  of  any  article,  knowing  of  its  unsoundness,  uses  any 
disguise  or  artifice  to  conceal,  or  represents  it  (whether  in  the  way  of  expressing  opinion  or  be- 
lief, or  otherwise),  to  be  exempt  from  such  defect.  Id.  Implied  warranties  are  conclusions  or 
inferences  of  law,  pronounced  by  the  court,  upon  facts  admitted  or  proved  before  the  jury.  Id. 
See  posi,  note  985,  as  to  delivery  necessary  to  revest  the  property,  where  the  contract  is  re- 
scinded. 

*  *  And  see  the  next  preceding  note,  as  to  implied  warranty  of  merchantable  quality.  *  * 
In  Hyatt  v.  Boyle  (5  GiU  &  John.  110),  held,  that  where  there  is  no  opportunity  of  inspection, 

the  seller  implied  by  warrants  the  quality  of  the  commodity  sold,  but  this  applies  only  to  those 
cases  where  the  examination  is  impracticable,  as  where  the  goods  are  sold  before  thoh  arrival  or 
landing. 

The  court  recognize  the  principle  that,  in  sales  of  personal  property,  the  seller  is  not  answer- 
able for  any  defects  in  the  quaUty  or  condition  of  the  article  sold,  without  an  express  warranty 
or  fraud.    Id. 

*  *  "Where  a  horse  is  sold  with  warranty  of  soundness,  the  buyer  cannot  return  him  and  recover 
^ack  the  price  paid,  if  he  prove  to  have  been  unsound,  unless  there  be  an  agreement  to  that 
effect,  or  fraud  in  the  vendor.     Cary  v.  Gruman,  4  Hill,  625.  *  *  ' 

(There  is  no  implied  warranty  against  latent  defects,  in  the  sale  of  an  article  on  inspection 
though  it  turn  out  to  be  a  different  thing  from  that  for  which  it  is  sold.  Welsh  v.  Carter,  1 
Wend.  185 ;  Jewett  v.  Colgate,  20  John.  R.  196;  2  Oaiues'  R.  48.    But  when  a  bill  of  parcels  is 
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for  inspecting  theni.(l)  Upon  the  sale  of  personal  chattels,  the  law  im- 
plies a  warranty  as  to  the  right  to  sell  -,(2)  and  a  warranty  may  sometimes 
be  imphed  from  a  custom  observed  at  sales  in  a  particular  branch  of 
trade.(3) 

Where  a  warranted  article  is  kept  for  a  considerable  time  without  ob- 
jection, or  part  of  it  is  sold  again,  it  is  evidence  teading  to  show  that  it  cor- 
responded with  the  warranty.(4) 

Notice. 

And  if  the  buyer  means  to  repudiate  the  contract  entirely,  he  should  re- 
turn the  goods,  or  give  notice  to  take  them  back  as  soon  as  the  breach  is 
discovered,  and  whilst  the  goods  remain  in  the  same  state,  and  their 
value  can  be  ascertain ed.(5) 

To  support  an  action  for  not  accepting  stock,  the  plaintiff  must  prove 


delivered  describing  it  as  a  well  known  article  of  merchandise,  for  which  it  is  sold ;  and  it  turns 
out  to  be  a  deceptive  and  worthless  preparation,  the  purchaser  may  avoid  the  contract  by  Offer- 
ing to  return  it.  Henshaw  v.  Eobbins,  9  Metcalf,  83.  In  "Welsh  v.  Carter,  a  similar  deception 
appeared  in  the  thing  sold,  but  the  purchaser  had  carefully  examuied  the  article  before 
purchasing.) 

(1)  Gardiner  v.  Gray,  4  Oampb.  N.  P.  G.  144,  action  by  vendee. 

(2)  2  Bl.  Com.  451 ;  3  Bl.  Com.  451 ;  3  T.  E.  57. 

(3)  Jones  v.  Bowden,  4  Taunt.  847. 

(4)  Prosser  v.  Hooper,  1  B.  Moore,  106 ;  by  Lord  Loughborough,  iPielder  v.  Starkin,  1  H. 
Bl.  19. 

(5)  Fisher  v.  Samuda,  1  Campb.  193 ;  Curtis  v.  Hannay,  3  Esp.  N.  P.  C.  83 ;  Hunt  v.  Silk,  5 
Bast,  452 ;  Grimaldi  v.  W  hite,  4  Esp.  N.  P.  C.  95  ;  Parker  v.  Palmer,  4  Bam.  &  Aid.  387 ;  2 
Campb.  416  ;  Rowe  v.  Osborne,  1  Stark.  N".  P.  C.  140 ;  Hopkins  v.  Appleby,  1  Stark.  N.  P.  C. 
477  ;  1  Carr,  &  P.  15,  184,  235  ;  14  Bast,  498^  6  Taunt.  446.  In  Groning  v.  Mendham  (1  Stark. 
N.  P.  C.  257),  Lord  Bllenborough  held,  that  without  notice,  and  an  offer  to  return  the  goods,  the 
defendant  would  not  be  allowed  to  show  that  they  did  not  answer  the  description  in  the  con- 
tract. Such  notice  is  not  absolutely  necessary  in  the  ease  Of  a  warranty.  Vide  infra,  p.  392. 
Nor  is  the  fuU  price  always  recoverable,  though  the  goods  are  not  returned.  Tide  swpra,  p.  379, 
n.  1,  3.  As  to  the  necessity  of  giving  the  plaintiff  notice  of  this  defence  before  the  trial,  vide 
infra,  "Work  and  labor." 

Note  972. — ^Where  a  horse  is  sold  upon  an  implied  warranty  that  he  is  sound,  and  atthe  time 
of  the  sale,  the  vendor  knows  he  is  not  sound,  this  is  such  a  fraud  in  him  aswill  render  the 
contract  void  at  the  election  of  the  vendee.  If  he  choose  to  consider  the  contract  as  void,  he 
must  return  the  horse  within  a  reasonable  time,  and  then  he  can  maintain  a  general  indebitatus 
assumpsit  for  the  purchase  money,  as  money  had  and  received  to  his  use.  If  he  had  exchanged 
horses  and  given  money  as  boot,  he  may  not  only  maintain  that  action  for  his  money,  but  also 
trover  for  the  horse  he  parted  with  in  exchange.  Per  Parsons,  Ch.  J.,  in  Kimball  v.  Cunning- 
ham, 4  Mass.  R.  502.  But  he  ought  not  to  retain  any  part  of  the  consideration  he  received 
upon  the  sale  or  exchange ;  for  he  ahaU  not  compel  even  the  fraudulent  seller  to  an  action  to 
recover  back  the  property  he  has  parted  with  in  the  exchange.  Id.  This  rule  applies  only  to  the 
case  of  an  implied  warranty  on  a  fraudulent  sale  or  exchange.  Id.  But  the  defrauded  party  is  not 
obliged  to  consider  the  fraudulent  contract  as  void.  He  -may,  at  his  option,  maintain  an  action  of 
deceit,  or  a  special  assumpsit,  and  recover  damages  (if  he  has  sustained  any)  for  the  fraud.  Id. 
If  the  warranty  be  express,  his  remedy;  either  on  a  fraudulent  sale  or  exchange,  must  be  by  an 
action  of  deceit,  or  by  a  special  assumpsit.    Id.    (See  Voorhees  v.  Earl,  2  Hill  R.  288.) 
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that  lie  was  possessed  of  the  stock  which  is  the  subject  of  the  action,(l) 
by  the  production  of  the  bank  books,  or  an  examined  copy.  And  he 
must  show  either  a  tender  and  refusal  of  the  stock,  or  that  he  waited  at  the 
bank  till  the  final  close  of  the  transfer  books,  on  the  day  when  the  stock 
was  to  be  transferred. (2) 


(1)  St.  1  Geo.  II,  0.  8 ;  Bretton  v.  Cope,  Peake's  N.  P.  C.  30.  It  seems  that  a  sale  of  stock  ia 
withiu  the  Statute  of  Frauds.  See  Mausell  v.  Cooke,  Preo.  Ch.  553 ;  CruU  v.  Dobson,  Cas.  tern. 
King,  41;  Colt  v.  Netterville,  2  P.  Wma.  SOI. 

(2)  Bordenave  v.  Gregory,  5  East,  lOf ;  Heckshen  v.  Gregory,  4  East,  607 ;  Callonet  v. 
Briggs,  1  Salk.  112.  The  statutes  of  7  Geo.  II,  c.  8,  requires  that  the  stock  should  he  actually 
transferred  to  another  person.  As  to  the  time  of  making  such  transfer,  see  5  East,  109,  mfra, 
p.  388. 

Note  973. — *  *  See  Smith's  Merc.  Law,  p.  429,  ei  seq.,  and  the  notes,  for  an  epitome  of  7  Geo. 
II,  c.  8,  the  English  Stock-Jobbing  Act,  and  Tarious  cases  upon  it.  The  following  case,  reported 
in  the  Boston  Atlas,  May  28,  1849,  is  a  valuable  illustration  of  the  New  Tork  Stock-Jobbing 
Act.     1  N.  Y.  Rev.  Stat.  706,  §§  6,  7,  8. 

"fiuPBEMB  Judicial  Court. — Henry  G.  Siebhins  vs.  Louis  Leo  Wolf. — This  was  an  action  of 
assumpsit,  brought  to  recover  from  the  defendant  the  sum  of  $1,612.03,  paid  by  the  plaintilf-  as 
difference  on  325  shares  of  Harlem  Railroad  stock,  alleged  to  have  been  bought  by  him  on  the 
defendant's  order  and  account,  at  '  sixty  days,  buyer's  option,'  and  not  taken  by  him  at  matu- 
rity.   The  purchase  was  made  in  New  Tork.  • 

"  At  the  trial  in  the  Court  of  Common  Pleas,  it  appeared  from  the  testimony  of  several  of  the 
witnesses,  that  the  parties  from  whom  the  plaintiff  alleged  that  he  had  purchased  300  of  the 
shares  in  question,  had  other  contracts  fur  sale  and  purchase  of  shares  in  the  same  stock,  during 
the  sixty  days ;  and  the  defendant  contended  that  it  was  incumbent  upon  the  plaintiff  to  show, 
in  order  to  take  the  case  out  of  the  Stock-Jobbing  Act  of  New  Tork,  that  these  parties  had  aU 
the  shares  necessary  to  meet  aU  of  their  contracts  of  sale  in  this  stock,  including  the  contract  in 
question.     The  presiding  judge  ruled  this  point  in  favor  of  the  defendant.     . 

"  With  regard  to  the  remaining  twenty-five  shares,  it  appeared  that  the  contract  for  them 
matured  on  Sunday,  in  which  case,  by  the  rules  of  the  board  of  brokers  of  New  Tork,  where 
the  purchases  were  alleged  to  have  been  made,  it  would  fall  due  on  the  Saturday  previous.  The 
defendant  contended  that  he  was  not  bound  by  such  rules,  not  beiijg  a  member  of  the  board,  but 
that  he  had,  at  common  law,  the  whole  of  Monday  in  which  to  meet  his  engagements,  and  that, 
this  action  having  been  commenced  on  that  day,  was  prematurely  brought  as  to  these  shares. 
This  point  was  also  ruled  by  the  presiding  judge  in  favor  of  the  defendant. 

"  The  jury,  under  the  ruling  of  the  court,  found  their  verdict  for  the  defendant,  and  the  case 
came  before  the  Supreme  Court,  upon  exceptions  to  suoli  ruling 

'■  Wilde,  J.,  delivered  the  opinion  of  the  court.  He  said,  that  as  to  the  first  ruling,  the  first 
question  was,  wJiether  this  case  came  within  the  provisions  of  the  '  Stock-Jobbing  Act '  of  New 
York  •  and  the  second  was,  upon  whom  was  the  burden  of  proof,  to  show  that  the  vendors  had 
not  sufficient  shares  of  the  said  stock  to  meet  all  their  contracts  of  sale  in  it.  The  case,  he  said, 
did  come  within  the  provisions  of  that  act.  The  vendor  must  hold  the  stock  which  he  has  con- 
tracted to  sell,  free  from  all  other  obligations.  As  to  the  burden  of  proof,  where  a  contract  was 
in  writing  to  pay  a  sum  of  money,  and  imported  a  consideration  on  the  face  of  it,  if  the  defend- 
ant would  avail  himself  of  a  defence  of  illegality,  the  burden  of  proof  was  on  him  who  set  up 
the  defence.  But  this  was  a  different  case.  The  plaintiff  must  here  show  a  legal  contract.  The 
law  requires  that  the  vendor  should  be  the  owner  of  the  stock,  and  tliis  is  a  part  of  his  contract^ 
and  must  be  proved  by  him. 

"  As  to  the  second  ruling,  he  said  that  if  the  contract  matured  on  Sunday,  the  defendant  had 
the  whole  of  the  following  Monday  to  perform  it  in,  and  the  action  was  brought  too  soon.  The 
contract  was  made  ia  New  Tork,  and  must,  therefore,  be  governed  by  the  rule  of  law  in 
*hat  state.    This  rule,  in  reference  to  ohoses  in  action  falling  due  on  Sunday,  was  not  nniform, 
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Conditions  precedent  by  vendee. 

In  an  action  by  the  vendee  for  not  delivering  goods,  it  is  not  necessary 
to  aver  an  actual  tender  of  the  price ;  but  it  is  sufficient  to  aver  a  request 
that  the  goods  might  be  delivered,  and  that  the  plaintiff  was  ready  and 
willing  to  pay  the  price  of  them  ;(1)  of  which  averment  a  demand  of  the 
delivery  of  the  goods  will  be  sufficient  evidence.(2)  If  the  seller  proves 
that  he  has  tendered  his  own  acceptances  in  payment  for  goods,  evidence 
is  not  admissible  on  the  part  of  the  defendant,  but  by  the  terms  "  by  bill," 


but  was  fully  settled  in  Kew  York.     20  "Wend.  20.    The  exceptions,  were,  therefore,  overruled, 
and  judgment  must  be  entered  for  the  defendant  on  the  verdict."  *  * 

(1)  Rawson  v.  Johnson,  1  East,  203. 

Note  974. — Where  defendant  agrees  to  deliver  certain  goods  at  a  certain  place  and  time,  and 
the  plaintiff  agrees  to  receive  and  pay  for  them,  the  plaintijBf  must  aver  a  readiness  to  receive  and 
pay  on  his  part,  whether  J;he  other  party  was  at  the  place  ready  to  deliver  or  not;  but  an  aver- 
ment that  the  plaintiff  has  been  at  all  times  ready  to  receive  and  pay  for  them,  is  sufBoient. 
Porter  v.  Rose,  12  John.  R.  209  ;  Blight  v.  Ashley,  Pet.  E.  15.  In  West  v.  Emmons  (5  John. 
R.  119),  the  principle  settled  was,  that  where  either  party  has  the  power  to  perform,  without 
any  act  being  previously  necessary  to  be  done  by  the  other,  the  party  bringing  the  action  must 
aver  performance,  or  a  tender  and  refusal,  which  are  equivalent  to  a  performance.  Bat  where 
the  action  is  on  an  agreement  to  sell  and  deliver  goods  at  a  stipulated  price,  by  a  given  day,  an 
averment  in  the  declaration  that  the  plaintiff  was  ready  and  willing  to  pay  for  the  goods,  and 
receive  and  accept  the  same,  but  that  the  defendant  refused  to  deliver,  is  sufficient,  though  no 
actual  tender  of  the  money  is  shown.  White  v.  Demilt,  2  Hall,  405 ;  and  Waterhouse  v.  Skin- 
ner, 2  Bos.  &  Pull.  44'7.  Under  such  an  averment,  the  plaintiff  must  prove  that  he  had  the 
money  ready  to  be  paid,  if  the  property  had  been  delivered.  So,  if  the  payment  of  the  goods 
was  to  have  been  in  the  notes  of  third  persons.  But  the  payment  being  to  be  made  in  the  plain- 
tiff's own  notes,  which  he  could  execute  at  any  moment,  a  general  averment  that  he  was  wiUing 
and  ready  to  execute  and  deliver  his  own  notes,  is  all  that  the  good  sense  of  the  contract  re- 
quires ;  and  that  it  was  not  necessary  for  him  to  show  that  he  had  actually  tendered  his  notes, 
formally  drawn  and  executed.    White  v.  Demilt,  supra,  Oakley,  J. 

Upon  the  sale  of  an  assorted  orate  of  crockery,  which  had  not  been  repacked,  it  was  agreed 
between  the  vendor  and  vendee,  that  the  latter  should  take  it  home  and  make  an  account  of 
what  was  found  broken,  and  the  vendor  would  pay  for  all  that  was  broken,  at  an  agreed  rate ; 
but  no- time  was  mentioned  when  the  memorandum  of  the  broken  ware  was  to  be  delivered'  to 
the  vendor ;  held,  that  the  law  would  have  supplied  what  the  parties  had  omitted.  The  ques- 
tion of  time,  in  such  case,  was  a  question  of  law,  and  meant  in  a  reasonable  time.  Atwood  v. 
Clark,  2  Greenl.  R.  249. 

(2)  WUks  V.  Atkinson,  1  Marshall,  412 ;  Sequier  v.  Hunt,  3  Price,  68,  where  the  demand  was 
made  by  the  plaintiff's  foreman. 

)  Note  975. — In  Porter  v.  Rose  (12  John.  R.  209),  Chief  Justice  Spencer  says:  "When  two 
acts  are  to  be  done  at  the  same  time ;  as  when  one  agrees  to  sell  and  deliver,  and  the  other  agrees 
to  receive  and  pay,  an  averment  by  the  purchaser,  in  case  he  sues  for  the  non-delivery,  of  a 
■  readiness  and  willingness  to  pay,  is  indispensably  necessary ;  and  that,  consequently,  the  readi- 
ness and  willingness  to  pay,  is  matter  to  be  proved  on  his  part;  whether  the  other  party  was  at 
the  place  contracted  for,  or  not;"  citing  7  T.  R.  125  ;  1  East,  203;  2  Bos.  &  Pull.  447;  1  Saund. 
320,  n.  4 ;  5  John.  R.  179 ;  2  Id.  207  ;  all  of  which  decide  that  readiness  must  bo  averred;  but 
none  go  so  far  as  to  say,  that  actual  proof  of  readiness  must  be  given  at  the  trial.  But  in  Top- 
ping V.  Root  (5  Cowen,  404),  it  was  held,  that  the  plaintiff  must  not  only  aver  that  he  was  ready 
to  pay  at  the  time,  but  he  must  also  prove  that  he  was  ready ;  the  court  saying :  "  It  is  a  gen- 
eral rule  that  aU  material  averments  must  be  proved.  And  the  case  of  Porter  v.  Rose  is  a  direct 
application  of  the  principal  case." 


888  Of  Evidence  in  an  Action  [CH.  vni. 

being  the  mode  of  payment  specified  in  the  broker's  note,  an  approved  bill 
was  intended  ;  and  it  seems  that  an  approved  bill  is  a  bill  to  which  there 
is  no  reasonable  objection,  and  which  cannot  be  arbitrarily  repudiated.(lj) 

Breach  and  damages. 

In  an  action  for  not  accepting  goods  to  be  paid  for,  by  bill,  the  plain- 
tiff is  entitled  to  Tecover  interest  from  the  time  that  the  bill  if  it  had  been 
given,  would  have  become  due.(2)  In  an  action  for  not  accepting  stoct, 
the  plaintiff  is  entitled  to  consider,  as  the  measure  of  damages,  the  differ- 
ence between  the  price  of  stock  at  the  time  of  the  breach  of  contract,  and 
when  the  stock  is  ultimately  transferred ;  but  if  at  any  intermediate  pe- 
riod the  stock  might  have  been  sold  at  a  higher  price  than  it  was  ulti- 
mately sold  for,  it  shall  go  in  reduction  of  the  damages.(3)  In  an  action 
for  not  replacing  stock,  the  measure  of  damages  is  the  price  at  the  day 
when  it  ought  to  have  been  replaced,  or  the  price  at  the  day  of  the  trial, 
at  the  option  of  the  plaintiff.(4) 

Where  the  vendor  has  exhibited  a  sample  at  the  time  of  the  contract, 
with  which  the  goods  sold  do  not  correspond,  and  the  written  agreement 
between  the  parties  does  not  make  mention  of  the  sample,  the  sale  is  not 
considei'ed  a  sale  by  sample,  and  the  remedy  of  the  vendee  is  by  an  action 
for  a  deceitful  representation. (5)  If  goods,  sold  with  a  warranty,  are  not 
conformable  to  it,  the  vendee  may  bring  an  action  for  a  breach  of  the  war- 
ranty, although  he  retains  possession  of  the  goodg.(6)  The  warranty  may 
be  proved   by  a  written  receipt  for  the  price  of  goods,  stamped  as  a  com- 


(1)  Hodgson  V.  Davies,  2  Campb.  N.  P.  C.  532. 

(2)  Boyoe  v.  Warburton,  2  Campb.  N.  P.  G.  480. 

(3)  Bordenave  v.  Gregory,  5  Eaat,  109. 

(4)  M'Arthur  v.  Lord  Seaforth,  2  Taunt.  25*7 ;  Shepherd  v.  Johnson,  2  Bast,  211.  It  seems 
that  the  plaintiff  is  not  entitled  to  the  price  at  any  intermediate  day. 

*  *  In  Allen  v.  Dykers  et  aL  (3  Hill,  593),  the  plaintiff  had  borrowed  a  sum  of  money,  and  de- 
posited certificates  of  stock  as  collateral  security.  The  defendants  had  sold  the  stock,  claiming 
by  virtue  of  a  usage  in  Wall  street,  New  York,  the  right  to  sell,  and  replace  it  when  required. 
The  usage  was  held  to  be  void,  and  the  defendants  bound  to  pay  the  plaintiff  the  liighest  price 
which  the  stock  had  brought  on  any  day  intermediate  the  deposit  and  the  commencement  of  the 
suit.  The  judgment  of  the  Supreme  Court  was  affirmed  by  the  Court  of  Erroi-s.  S.  C,  1  Hill, 
498.     And  see  Vaupell  v.  Woodward,  2  Sandf.  Ch.  R.,  p.  143.  *  * 

(5)  Meyer  v.  Everth,  4  Campb.  N.  P.  C.  55.  See  Pickering  v.  Dawson,  4  Taunt  779  ;  Kain 
V.  Old,  2  B.  &  C.  634.  But  the  vendee  wUl  not  be  obliged  to  receive  the  goods  unless  they  are 
merchantable.  Gardiner  v.  Gray,  4  Campb.  N.  P.  0.  154,  ante,  p.  385.  In -an  action  of  deceit, 
the  actual  value  of  the  goods  may  be  proved  in  reduction  .of  damages.     1  Ry.  &  Mo.  303. 

(6)  Fielder  v.  Starkin,  1  H.  Bl.  17 ;  Dr.  Compton's  Case,  cited  by  Butler,  J.,  in  1  T.  R.  136 ; 
■Buohanan  v.  Panshaw,  2  T.  R.  745  ;  Curtis  v.  Hannay,  3  Esp.  N".  P.  C.  83.  The  warranty  can- 
not be  tried  in  an  action  for  money  had  and  received.  Fortune  v.  Linghajn,  2  Campb.  N.  P.  0. 
416.  It  seems  that  a  cross  aaffion  upon  the  warranty  cannot  be  brought,  after  the  price  has  been 
lEGOvered  by  action.  See  Fisher  v.  Samuda,  1  Campb.  190 ;  Cartis  v.  Hannay,  3  Esp.  N.  iP.  0. 
83,  ante,  p.  385.    *  *  See  ante,  note  385.  *  * 
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mon  receipt  without  an  agreement  stamp. (1)  Where  goods  are  contracted 
for,  to  be  delivered  at  a  fature  day,  the  damages  which  the  vendee  may 
claim  for  the  default  in  not  delivering  the  goods,  will  be  the  difference  be- 
tween the  contract  price,  and  the  market  price  of  the  goods,  at  or  about 
the  day  when  they  ought  to  have  been  delivered.(2)     And  where  goods  do 


(1)  Skrine  v.  Elmore,  2  Campb.  N.  P.  0.  401.  Ambiguous  expressions  may  amount  to  a  war- 
ranty.   Button  V.  Coroder,  1  Taunt.  405. 

(2)  Gainsford  v.  Caroll,  2  B.  &  Cr.  624 ;  Leigh  v.  Patterson,  8  Taunt.  540. 

Note  Bte.— Gregory  v.  M'Dowel,  8  Wend.  435  ;  Shepherd  v.  Hampton,  3  Wheat.  200  ;  Bly- 
denburgh  v.  Welali,  1  Bald.  R.  331.  "  It  is  the  price — the  market  price  of  the  article  that  is  to 
furnish  the  measure  of  damages.  Now,  what  is  the  price  of  a  thing,  particularly  the  market 
price  ?  We  consider  it  to  be  the^  vaMie — the  rate  at  which  the  thing  is  sold.  To  make  a  markeU 
there  must  be  buying  and  selling,  purchase  and  sale."  The  purchaser  "  must  be  content  with 
the  price  of  that  day,  and  cannot  daim  the  benefit  of  a  subsequent  increase  of  value."  "A  thing 
is  worth  what  it  will  bring."  Hopkinson,  J.,  in  Id.  (Foster  v.  Rogers,  27  Ala.  602.  See  also 
Sharon  v.  Mosher,  17  Barb.  518.) 

The  law  intends  a  fuU  and  liberal  indemnity  for  the  loss  sustained  by  the  injured  party,  and 
means  to  impose  no  higher  penalty  than  this  on  the  defaulter.  Id.  The  question  of  market; 
value  is  one  so  peculiarly  proper  for  the  decision  of  a  jury,  that  the  court  will  not  oppose  theiH-> 
selves  to  their  opinion  upon  it,  unless  they  are  assured  that  the  jury  have  either  mistaken  the 
rule  of  law,  or  contradicted  the  clear  purport  of  the  evidence.  Id.  However,  if  the  court  hava 
so  far  overrated  the  value  of  the  article  in  question,  as  to  support  the  objection  of  excessive 
damages  to  their  verdict,  it  is  sufficient ;  and  they  will  set  aside  the  verdict  on  account  of  thei 
excessiveness  of  the  damages.  Id.  The  jury  may  take  into  consideration  the  lowest  and  the 
highest  price,  as  they  may  deem  the  refusal  of  the  defendant  to  perform  his  contract  to  be  wiUfuJ! 
or  inadvertent;  proceeding  from  an  unjust  violation  of  his  engagement,  or  a  conscientious,  al- 
though a  mistaken  view  of  the  obligation.  Id.  Although  the  jury  may  take  such  matters  into 
©jnsideration  in  assessing  the  damages,  they  are  not  to  go  out  of  the  limits  of  the  market  price, 
nor  take,  as  that  price,  whatever  the  holders  of  the  article  might  choose  to  ask  for  it ;  substitut- 
ing a  fictitious,  unreal  value,  which  nobody  would  give,  for  that  at  which  the  article  might  bo 
bought  and  sold.  Id.  So,  in  Miller  v.  Mariner's  Church  (7  Gfeenl.  R.  51),  where  there  exists  a 
fixed  standard^,  by  which  damages  may  be  calculated,  a  jury  will  not  be  permitted  to  depart  from 
it ;  Weston,  J.,  saying :  In  general,  the  delinquent  party  is  holden  to  make  good  the  loss  occa- 
sioned by  his  delinquency.  But  his  liability  is  limited  to  direct  damages,  &c. ;  remote  or  specu- 
lative damages,  although  susceptible  of  proof,  and  deducible  from  the  non-performance  are  not 
allowed. 

In  an  early  case  (1797)  in  Pennsylvania,  it  was  held,  where  defendant  bound  himself  to  deliver 
grain,  and  plaintiff  to  receive  at  certain  prices,  that  the  damages  were  to  be  ascertained  by  valur- 
ing  the  grain  at  the  current  prices,  at  the  time  of  delivery,  with  interest  from  that  time.  Mea- 
sou  V.  Phillips,  Addison's  R.  346 ;  recognized  in  Edgar  v.  Boies,  11  Serg.  &  Rawle,  445,  as 
sound  law. 

In  cases  of  a  tortious  destruction  or  conversion  of  property,  the  value  of  property  at  the  time 
the  damages  are  sustained,  is  the  rule ;  and  the  same  rule  applies,  in  estimating  the  value  of 
property  where  any  partial  damage  is  done,  in  estimating  the  real  damages  which  the  owner  has 
sustained — the  market  value  at  that  time.    Stone  v.  Codman,  15  Pick.  297. 

Where  a  man  contracts  to  deUver  any  article  besides  money,  and  fails  to  do  it,  the  rule  of 
damages  is  the  value  of  the  article  at  the  time  and  place  of  dehvery,  and  the  interest  of  the 
delay.  Bush  v.  Canfield,  2  Conn.  R.  485.  Here,  the  plaintiff  had  advanced  part  of  the  purchase 
money. 

In  assumpsit  on  a  note  payable  in  specific  articles,  held,  that  the  measure  of  damages  was  the 
highest  market  price  at  any  time  between  the  note  falling  due  and  the  time  of  trial.  West  v. 
Beach,  3  Cowen,  82.    However,  in  Clark  v.  Pinney  (7  Id.  681),  the  court  reconsidered  the  former 
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not  answer  the  description  according  to  which  thej  are  sold,  the  purchaser 
is  entitled  to  recover  as  much  as  the  goods  would  have  been  worth  to  himi 
if  the  contract  had  been  duly  performed ;  nor  is  any  allegation  of  special 
damage,  in  such  case,  necessarj.(l) 

Breach  of  warranty  of  a  horse. 

In  an  action  by  the  purchaser  of  a  horse  for  a  breach  of  warranty,  an 
express  warranty  must  be  proved  ;  the  notion  of  a  high  price'being  tanta- 
mount to  a  warranty  has  been  long  exploded.(2)  A  servant  employed  to 
sell  a  horse  may  bind  his  master  by  a  warrant^',  though  it  is  contrary  to 
his  iQstruclions.{3)  It  has  been  said  that  a  warranty  against  defects  that 
are  manifest  to  the  eye  is  inoperative,  unless  the  discernment  of  such  de- 
fects is  a  matter  of  skill  ;(4)  but  such  a  warranty  will  be  good,  if  it  does 
not  apply  to  the  time  of  sale,  but  a  subsequent  period.(5)  A  warranty 
made  after  the  time  of  sale,  is  void  for  want  of  consideration.(6)     As  the 


case,  and  affirmed  the  law  laid  down  in  the  text,  and  in  Shepherd  v.  Hampton  (siiipra).  Dey  v. 
Dox,  9  "Wend.  129.  The  reason  of  the  rule  is,  that  such  damages,  added  to  the  contract  price 
which  the  vendee  has  not  parted  with,  will  enable  him  to  buy  the  article  in  the  market.  See 
also  Gray  v.  The  President,  &o.,  of  the  Port.  Bank  (3  Mass.  E.  364),  where  the  same  principle  wa* 
adopted  in  an  action  for  not  deUyering  bank  shares,  according  to  contract — ^plaintiff  having  made 
no  payment  of  stock. 

A  distinction,  however,  has  been  taken  between  the  cases  above  cited  and  those  where  money 
had  been  advanced  by  the  purchaser ;  and  it  is  said,  that  in  the  latter  the  above  rule  does  not 
apply.  Marshall,  C.  J.,  in  Shepherd  v.  Hampton,  supra ;  Clark  v.  Pinney,  1  Cowen,  681.  In 
such  case,  the  vendee  is  not  confined,  in  measuring  his  damages,  to  the  value  of  the  articles,  at 
the  time  when  they  should  have  been  delivered ;  but  may,  if  he  bring  his  suit  in  a  reasonable 
time,  recover  according  to  the  highest  price  at  any  time  between  the  period  for  deUvery  and  the 
day  of  trial ;  especially  where  the  chattels  are  intended  by  the  vendee  for  the  purpose  of  trade. 

*  *  See  Sedgwick  on  Damages,  and  Story  on  Sales,  passim.  *  * 

(1)  Bridge  v.  Wain,  1  Stark.  N.  P.  0.  504.  The  defendant  is  answerable  for  losses  resulting 
immediately  from  the  breach  of  warranty.    Borrodale  v.  Brunton,  2  B.  Moore,  582. 

(2)  Parkinson  V.  Lee,  2  East,  322;  Baglehole  v.  "Walters,  3  Campb.  N.  P.  C.  154.  On  the 
mode  of  stating  the  warranty  in  the  plaintiff's  declaration  see  Miles  v.  Steward,  8  East,  6;  Jones 
V.  Cowley,  4  Barn.  &  Cress.  445. 

(3)  Alexander  v.  Gibson,  2  Campb.  N.  P.  C.  555 ;  by  Bayley,  J.,  Pickering  v.  Busk,  15  East, 
45.  This  doctrine  is  confined  to  the  sale  of  horses.  Bank  of  Scotland  v.  Watson,  1  Dow,  45. 
See  TrusweU  v.  Middleton,  2  RoU.  R.  269;  Strode  v.  Dyson,  1  Smith,  400;  Penn  v.  Harrison,  6 
T.  R,  t60.  An  acknowledgment  by  the  servant  after  the  time  of  sale  will  not  affect  the  master. 
Helyar  v.  Hawkes,  5  Esp.  N.  P.  C.  12. 

(4)  3  Bl.  Comm.  165 ;  Butterfleld  v.  Burroughs,  1  Salk.  211 ;  Liddard  v.  Kain,  2  Bing.  184. 

(5)  2  Bing,  184.  That  a  future  event  may  be  warranted,  see  by  Lord  Mansfield,  Eden  v. 
ParldnsOD,  Doug,  T32. 

(6)  Finch  L.  189  . 

Note  9I7.— Wilmot  v.  Hurd,  11  Wend.  584.  But  "if,  upon  a  treaty  about  buying  certain 
goods,  the  seller  warrants  them,  the  buyer  takes  time  for  a  few  days,  and  then  gives  the  seller 
bis  price,  though  the  warranty  was  before  the  sale,  yet  this  will  be  well,  because  the  warranty 
was  the  ground  of  the  treaty;  and  this  is  wa/rrantzando  vendibit."  Lysney  v.  Selby,  Lord  Raym. 
1120 ;  Wilmot  v.  Hurd,  sajjra.  But  where  the  whole  contract  must  be  presumed  to  be  reduced 
to  writing,  parol  proof  is  not  admissible  of  what  .was  said  previous.  Thus,  in  Van  Oatrand  v. 
Beed  (1  Wend,  E,  424),  the  vendor,  on  the  sale  of  a  threshing  machine,  made  representations 
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breacli  of  tlie  warranty  is  the  foundation  of  the  action,  the  fact  of  the  de- 
fendant having  known  tliat  a  horse,  warranted  sound,  was  unsound  at  the 
time  of  the  warranty,  need  not  be  averred,  and  if  averred,  need  not  be 
proved.(l)  But  the  plaintifif  must  give  positive  proof  of  the  unsoundness 
at  the  time  of  the  warranty  ;  a  saspicion  of  unsoundness  is  not  suHicient.(2) 
It  was  ruled  by  Chief  Justice  Eyre,  that  a  horse  laboring  under  a  tem- 
porary injury  or  hurt,  which  is  capable  of  being  speedily  cured  or  re- 
moved, is  not  an  unsound  horse.(3)  But  Lord  Ellenborough  has  since 
held  that  any  infirmity,  as  a  temporary  lameness,  which  renders  a  horse 
less  fit  for  present  use  and  convenience,  though  not  of  a  permanent  nature, 
and  though  it  be  removed  before  action  brought,  amounts  in  law  to  an 
unsoundness.(4)  It  is  clear  that  a  horse  will  be  deemed  unsound  which 
is  subject  to  any  organic  defect,  as  if  he  be  deprived^of  a  nerve  ;(j)  or  if 
lie  have  a  permanent  complaint,  as  some  kinds  of  coughs.(6) 


amounting  to  a  warranty ;  but  the  sale  was  consummated  by  a  written  transfer  without  any 
clause  of  warranty  inserted ;  in  assumpsit  on  the  warranty,  held,  that  the  representations  made 
previous  to  the  execution  of  the  written  contract,  were  not  admissible. 

In  an  action  upon  a  warranty,  in  which  the  defendant  warranted  the  horse  to  be  sound,  wind 
and  limb,  "  ai  this  time;''''  the  jury  found  for  tlie  plaintiff,  the  judge  requesting  the  jury  to  tell 
him  distinctly,  whether,  in  their  judgment,  the  horse  was  sound ;  or,  if  they  believed  him  to  be 
unsound,  whether  that  unsoundness  arose  from  the  splint,  of  which  evidence  had  been  given. 
In  answer  to  which  inquiry,  the  jury  said,  "  That,  although  the  horse  exhibited  no  symptoms  of 
laTneness  at  the  time  when  the  contract  was  made,  he  had  then  upon  him  the  seeds  of  unsound- 
ness arising  from  the  splint ;  held,  that  the  defendant  was  liable  on  his  warranty.  Margetson' 
V.  Wright,  8  Bing.  454.  Here,  the  very  splint  in  quesLion  was  found  to  cause  the  lameness.  If 
the  lameness  had  proceeded  from  a  new  or  a  different  splint,  or  from  the  old  splint  taking  a  new 
direction  in  its  growth,  so  as  to  affect  a  sinew,  not  having  pressed  on  one  before,  such  lameness 
would  not  have  been  within  the  warranty,  for  it  would  not  have  constituted  a  present  lameness 
at  the  time  of  the  warranty  made.  Tindal,  J.,  in  Id.  Some  splints  cause  lameness,  and  others 
do  not,  and  the  consequences  of  splints  cannot  be  apparent  at  the  time,  like  the  loss  of  an  eye, 
or  any  visible  blemish  or  defect,  to  a  common  observer.     Id. 

(1)  Williamson  v.  Allison,  2  East,  446. 

(2)  Eaves  v.  Dixon,  2  Taunt.  343.  The  price  paid  for  the  horse  cannot  be  recovered  in  an  ac- 
tion for  money  had  and  received,  unless  the  contract  be  rescinded  by  mutual  consent,'  or  there  is 
power  reserved  to  the  buyer  of  avoiding  it.  Power  v.  Wells,  Cowp.  818  ;  Weaton  v.  Downes,  1 
Doug.  23  ;  Towers  v.  Barret,  1  T.  R.  133  ;  Payne  v.  Whale,  7  Bast,  274. 

(3)  Garment  v.  Barry,  2  Esp.  N.  P.  0.  673. 

(4)  Elton  V.  Jordan,  4  Campb,  N.  P.  C.  281 ;  1  Stark.  N.  P.  C.  127. 

(5)  Best  V.  Osborne,  1  Ey.  &  Mo.  290.  Soaring,  if  it  proceeds  from  an  organic  defect,  or  is 
permanent,  Onslow  v.  Eames,  2  Stark.  N.  P.  0.  81 ;  Bissett  v.  CoUiss,  2  Camp.  N.  P.  C.  523. 

(6)  Shilletoe  v.  Claridge,  2  Chitty,  425..  It  seems  crib-biting  is  not  an  unsoundness.  Broenn- 
burgh  V.  Haycock,  Holt's  ¥.  P.  0.  630.  It  is  disputed  whether  brushes,  splints,  or  goadding  be 
an  unsoundness.     2  Campb.  N.  P.  C.  524,  n. 

Note  978. — The  question  of  soundness  or  unsoundness  of  a  horse  is  peculiarly  fit  for  the 
consideration  of  a  jury,  and  the  coui-t  will  not  set  aside  a  verdict  for  the  preponderance  of  con- 
trary evidence.  Lewis  v.  Peake,  7  Taunt.  153.  A  nerved  horse  is  unsound.  Best  v.  Osborne, 
E.  &  M.  290  ;  2  Car.  k  Payne,  74.  Some  splints  cause  lameness,  others  do  not ;  a  splint,  there- 
fore, is  not  one  of  those  defects  against  which  a  warranty  is  inoperative.  The  defendant,  there- 
fore, having  warranted  a  horse  sound  at  the  time  of  the  contract,  held,  that  he  was  not  liable  ; 
the  horse  becoming  lame  from  the  effects  visible  when  he  sold  him.     Margetson  v.  Wright,  8 
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It  is  not  necessary,  in  general,  to  give  notice  to'  tlie  seller  that  a  horse 
wiirranted  sound  is  unsound  ;  but  the  omission  to  give  such  notice  will  be 
a  strong  presumption  against  the  buyer,  that  the  horse,  at  the  time  of  the 
sale,  had  not  the  defect  complained  of;  and  will  make  the  proof  on  his 
part  more  difficult.(l)  It  will  net,  however,  destroy  his  right  of  action, 
unless  there  be  some  special  provision  in  the  contract,  as  if  the  engage- 
ment on  the  part  of  the  vendor  is  to  take  back  the  horse,  if,  on  trial,  he 
should  have  certain  specified  faults-.(2) 

On  the  breach  of  a  warranty  upon  the  sale  of  a  horse,  if  the  horse  be 
returned,  the  plaintiff  may  recover  the  whole  price  he  has  paid  for  it  ;(i3) 


Bing.  464.  So,  in  Jolifif  T.  Bendell  (R.  &  M.  136),  according  to  the  opinion  of  farmers  and  breed- 
ers, as  hereditary  disease  called  the  "  goggles,"  and  incapable  of  discovery  in  sheep  until  its  fatal 
appearance;  held,  that  this  disease  was  an  unsoundness  existing  at  the  time  of  the  sale,  the  jury 
being  of  opinion  that  "  it  existed  in  the  constitution  of  the  sheep  at  that  time." 

(1)  Fielder  v.  Starkin,  1  H.  Bl.  19 ;  Adam  v.  Kichards,  2  H.  El.  513.  See  Grouing  v.  Mend- 
ham,  1  Stark.  C.  251,  supra,  p.  358. 

(2)  Adam  y.  Eichards,  1  H.  Bl.  573 ;  Buchanan  v.  Parnshaw,  2  T.  E.  745. 

Note  979. — Where  the  contract  is  not  a  mere  negotiation  for  a  sale,  or  offer  to  sell,  if  the 
tfe'ndee  shall  like,  as  in  De  Fouclear  v.  Shottenkirk  (3  John.  E.  170),  but  a  contract  is  entered 
into  for  the  sale  of  a  chattel,  the  price  paid,  and  the  article  delivered  to  the  purchaser,  with  the 
riglit  to  return  it  to  the  vendor  within  a  stipulated  time,  provided  the  purchaser  does  not  in  any 
way  injure  it  whilst  in  his  possession,  and  the  property  is  returned  to  the  vendor,  who  accepts 
and  repays  the  price ;  held,  that  an  action  lies  against  the  purchaser  for  any  misrepresentation  oi- 
frmdulent  concealment  in  respect  to  an  injury  done  to  the  property  while  in  his  possession.  Tay- 
lor V.  TlUotsoh,  16  Wend.  4194.  It  seems  that  the  title  to  the  property  is  vested  during  the  time 
in  which  the  option  to  return  he  exercised,  subject  to  be  divested  by  its  return;  and  that  during 
such  tiine  it  is  A  the  risk  of  the  purchaser,  as  well  in  respect  to  a  partial  injury  as  to  a  total  loss 
or  destruction.  Id.  This  last  position  may,  perhaps,  deserve  further  consideration.  The  gen- 
eral principle  is,  that  a  conditional  sale,  or  a  sale  at  the  election  of  the  vendee,  within  a  stipula- 
ted time,  if  the  latter  then  makes  his  election  to  return  the  property,  is  considered  a  sale  ab  initio. 
Otherwise  it  is  considered  only  as  abailment.    (See  Bristol  v.  Tracy,  21  Barb.  N.  T.  236.) 

(3)  Note  980. — "  It  is,  however,  extremely  difficult,  indeed,  impossible,  to  reconcile  this  doetrihe 
with  those  cases  in  which  it  has  been  held,  that  where  the  property  in  the  specific  chattel  has 
passed  to  the  vendee,  and  the  price  has  been  paid,  he  has  no  right,  upon  the  breach  of  the  war- 
ranty, to  return  the  article  and  revest  the  property  in  the  vendor,  and  recover  the  price  as  money 
paid  on  a  consideration  which  has  failed,  but  must  sue  upon  the  warranty,  unless  there  has  been 
a  condition  in  the  contract  authorizing  the  return,  or  the  vendor  has  received  hack  the  chattel, 
and  has  thereby  consented  to  rescind  the  contract,  or  has  been  guilty  of  a  fraud,  which  destroys 
the  contract  altogether."  Teuterden,  J.,  in  Street  v.  Blay,  2  Barn.  &  Adol.  456.  The  same  doc- 
trine was  applied  to  an  exchange  with  a  warranty,  as  to  a  sale,  and  the  vendee  held  not  to  be 
entitled  to  sue  in  trover  for  the  chattel  delivered,  by  way  of  barter,  for  another  received.  Id., 
and  cases  cited.  "If  the  warranty  be  express,  his  reniedy,  either  on  a  fraudulent  sale  or  ex- 
change, must  be  by  an  action  of  deceit  or  by  a  special  assumpsit."  Parsons,  Ch.  J.,  in  Kimball 
V.  Cunningham,  4  Mass.  E.  502.     *  *  Cary  v.  Gruman,  4  Hill,  625.  *  * 

If  the  seller  of  goods  affirms  them  to  be  of  a  particular  quality,  and  the  buyer  receives  them 
upon  the  credit  of  such  affirmation,  and  they  afterwards  appear  to  be  different,  the  purchaser  may 
Return  the  goods,  and  recover  back  the  money  in  an  action  for  money  had  and  received ;  or  he 
may  have  his  action  without  a  return  of  the  goods,  if  he  give  notice  to  the  seller  where  they  are 
deposited.    Eutter  v.  Blake,  2  Har.  &,  John.  353. 

(In  executory  contracts  of  sale  with  warranty,  the  vendee  having  the  right  to  return  if  it  does 
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and  if  lie  keeps  the  horse,  he  may  recover  the  differenee  between  the  value 
of  stich  horse  perfectly  sound,  and  the  value  of  the  identical  horse  at  the 
time  of  the  warranty .(1)  Or  the  buyer  may  resell  the  horse,  and  recover 
in  damages  the  difference  between  the  price  paid  to  the  seller  and  the 
value  of  the  horse  in  its  unsound  state,  as  ascertained  on  the  resale.(2)  In 
a  ease  where  a  horse  had  been  warranted  sound,  and  afterwards  was  re- 
sold by  the  purchaser  with  a  warranty,  upon  which  latter  warranty  dam.r 
ages  were  recovered  against  the  purchaser,  on  the  horse  proving  unsound, 
and  the  purchaser  gave  notice  of  the  action  to  the  original  seller ;  it  was 
held  that  he  was  liable  for  the  costs  of  the  action.(3) 

If  the  horse  is  tendered  to  the  seller  Upon  the  discovery  of  an  unsound- 
ness, and  the  seller  neglect  to  tate  him  away,  the  purchaser  may  recover 
for  his  subsequent  keep.(4)  But  it  seems  that  the  plaintiff  is  entitled  to 
recover  for  the  keep  of  the  horse  only  for  such  time  as  M^ould  be  required' 
to  resell  the  horse  to  the  best  advantage.(6) 

Defence  by  vendor  and  vendee. 

The  vendor  or  vendee  of  goods  may  show  in  defence  to  the  action 
brought  against  him,  that  the  contract  was  immoral  or  illegal.(6)  And  at 
party  will,  in  general,  be  precluded  from  recovering  upon  an  illegal  con- 
tract, though  he  has  yielded  no  farther  assistance,  than  as  respects  the  sale 
of  the  goods  towards  the  accomplishment  of  the  illegal  purpose.(7)  So 
any  fraud  practiced  on  either  party  at  the  time  of  sale,  will  avoid  the  eon- 
tract  ;(8)  as  if  goods  are  falsely  described  "  as  the  property  of  a  gentleman- 

i 

& 
not  conform  to  the  warranty,  must  do  so  within  a  reasonable  tiqie ;  so  if  goods  are  ordered,  and  do 
not  conform  to  the  order.  1  Seld.  86 ;  Howard  v.  Hoey,  23  "Wend.  350  ;  Beers  v.  "WiUiamSf  16 
lU.  69 ;  WiUey  v.  Warden,  I  Wms.  (Tt.)  655.  So  where  the  contract  expressly  provides  that 
the  vendee  may  return  the  goods  within  a  given  time,  in  case  it  fails  to  satisfy  the  warranty  oiP 
undertaking.    Bristol  v.  Tracy,  21  Barb.  236 ;  Griswold  v.  Scott,  13  GeO:  210; 

(1)  Note  981. — Armstrong  v.  Percy,  5  Wend.  535;  Blasedale  v.  Badcoek,  1  John,  R,  511. 
Both  of  these  actions  were  on  implied  warranties  as  to  the  title  of  a  horse  sold ;  held,  that  the 
price  paid,  interest  thereon,  and  the  costs  recovered  against  the  purchaser  or  his  vendee,  were 
the  measure  of  damages;  the  costs  of  the  defence  were  not  recoverable. 

*  *  A  warranty  of  title  is  not  implied,  unless  the  seller  have  possession  of  the  thing  sold  v^JheM 
the  sale  is  made.    McCoy  v.  Artcher,  3  Barb.  Super.  0.  E,  323.  *  * 

(.2)  Curtis  V.  Hannay,  3  Bsp.  N.  P.  C.  83 ;  Caswell  v.  Coare,  1  Taunt.  566  ;  Fielder  v.  Starkin,  1 
H.  Bl.  19 ;  Dr.  Compton's  Case,  cited,  by  Buller,  J.,  1  T.  R.  136 ;  Buchanan  v.  Parnshaw^  2  T. 
B,.  745. 

(3)  Lewis  V.  Peatj  1  Taunt.  153  ;  2  Marsh.  431.  In  the  case  of  Briggs-v.  Criok  (5  Esp.  C.  99), 
it  was  held,  that  in  the  action  by  the  second  purohaser,  the  original  seller  was  a  competent  wit- 
ness for  the  defendant,  to  prove  the  horse  sound  when  sold  by  himself. 

(4)  CasweU  V.  Coare,  2  Campb.  82;  1  Taunt.  566.  So,  where  the  vendor  rsscinds  the  eon- 
tract.      King  V.  Price,  2  Chitty,  416. 

(5)  M'Kenaie  v.  Hancock,  1  By.  &  Mo.  436,  by  Littledale,  J. 

(6)  Wilson  V.  Londonsack,  3  Maule  &  Selw.  117  ;  Law  v.  Hodgson,  11  Bast,  300;  Bowry  v. 
Bennet,  1  Campb.  C.  348.  A  variety  of  other  cases  have  occurred,,  in  which  the  courts  hstve 
refused  to  enforce  contracts  on  the  ground  that  the  object  of  them  was  immoral  or  illegal 

(7)  Langton  v.  Hughes,  1  Maule  &  Selw.  593. 

(8)  Vide  mte,  p.  360. 
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Note  982. — ^No  contoaot  can  arise  out  of  a  fraud ;  and  an  action  brought  upon  a  supposed  con- 
tract, which  is  sliown  to  have  arisen  from  fraud,  may  be  resisted.  At  the  time  of  discovering 
the  fraud,  however,  he  should  elect  to  repudiate  the  whole  transaction.  Thus,  if  a  party  be  in- 
duced to  purchase  an  article  by  fraudulent  misrepresentations  of  the  seller  respecting  it,  and, 
after  discovering  the  fraud,  continue  to  deal  with  the  article  as  his  own,  he  cannot  recover  hack 
the  money  from  the  seller.  Campbell  v.  Fleming,  1  Adol.  &  El.  40.  The  right  to  repudiate  the 
contract  is  not  afterwards  revived  by  the  discovery  of  another  incident  in  the  same  fraud.    Id. 

To  avoid  a  contract  on  the  ground  of  fraud  in  the  suppression  of  the  truth,  or  the  suggestion  of 
falsehood,  there  must  be  a  concealment  of  something  which  the  purchaser  is  bound  to  commu- 
nicate to  the  seller,  or  some  misrepresentation  on  a  matter  material  to  the  contract,  which  misleads 
and  deceives  him,  or  is  calculated  to  do  so.  But  a  purchaser  may  avail  himself  of  information 
which  affects  the  price  of  the  article,  though  it  is  not  known  to  the  seller ;  though  the  latter  in- 
quires if  there  is  any  news  which  affects  the  price,  the  purchaser  is  not  bound  to  answer,  and  the 
contract  is  binding,  though  there  was  news  then  in  the  place  which  raised  the  price  thirty  or 
fifty  per  cent.  Blydenburgh  v.  "Welsh,  1  Baldwin's  B.  331 ;  2  Wheat.  195.  Deceptive  assur- 
ances and  false  representations  fraudulently  made,  are  essential  to  the  support  of  an  indictment 
or  civil  action  for  a  fraud  committed  in  respect  to  a  purchase ;  and  such  proof  is  equally  necessary 
to  the  support  of  an  action  of  replevin  by  the  vendor,  who  claims  the  right  of  rescinding  the 
sale  he  has  made,  on  the  ground  of  fraud  in  the  vendee.  Mellen,  Ch._  J.,  in  Cross  v.  Peters,  1 
Greenl.  R.  316.  In  a  policy  of  insurance,  conceaknent  is  nearly  allied  to  misrepresentation;  if  the 
fact  be  material,  it  avoids  the  poUcy ;  but  is  not  on  the  ground  of  fraud  in  the  concealment  that 
the  contract  is  ^oid ;  because,  if  the  concealment  be  the  eflfeot  of  accident  or  mistake,  negligence 
or  inadvertence,  it  is  equally  fatal  to  the  policy  as  if  it  were  intentional  and  fraudulent.    Id. 

Fraud  in  the  purchase,  will  not  vitiate  the  sale ;  but  proof  of  the  fraud  must  be  seasonably  made ; 
for  if  a  third  person  obtain  a  lien  upon  the  goods,  either  by  purchase  or  attachments  on  the  con- 
fidence of  the  possession  of  the  goods  by  the  vendor  or  debtor  iona  fide,  and  for  a  valuable 
consideration,  then  the  original  vendor,  though  defrauded,  cannot  avoid  the  sale.  Gilbert  v. 
Hudson,  4  Greenl.  R.  845.  The  debt,  to  secure  which  the  attachment  is  made,  must  have  been 
contracted  subsequent  to  the  fraudulent  purchase,  and  upon  the  credit  of  the  goods.     Id. 

In  Andrew  V.  Dietrich  (14  "Wend.  31),  it  was  held,  that  where  there  is  a  manual  dchvery  of 
goods  to  the  purchaser,  the  point  for  the  jury  should  be,  whether  the  vendor  in  parting  with 
the  possession  intended  to  transfer  his  interest  in  the  property. 

A  conspiracy  among  brokers  for  one  only  to  bid  at  an  auction,  with  a  view  to  a  common 
profit,  is  a  fraud.  Levi  v.  Levi,  6  Car.  &  Payne,  239.  Owners  of  goods  at  an  auction  have  a 
right  to  expect  at  an  auction  that  there  wiU  be  an  open  competition  from  the  public ;  and  if  a 
knot  of  men  go  to  an  auction  upon  an  agreement  among  themselves  that  all  articles  bought  by 
any  one  of  them  shall  be  sold  again  and  the  profit  divided  among  them,  they  are  guilty  of  ah  in- 
dictable offence,  and  may  be  tried  for  a  conspiracy.     Id. 

If  goods  are  obtained  by  fraud,  so  that  they  may  be  recovered  in  trover,  yet  the  seller  cannot 
maintain  assumpsit  for  the  price  until  after  the  time  of  credit  lias  expired.  9  Barn.  &  Cress.  59 1 
Strutt  V.  Smith,  1  0.  M.  R.  312. 

"No  right  of  action  can  spring  out  of  an  illegal  contract."  Ashurst,  J.,  in  8  T.  R,  89.  Thus, 
in  respect  to  a  contract  for  lottery  tickets  against  law  (Hunt  v.  Knickerbocker,  5  John.  R.  32'7); 
for  the  sale  of  bricks  under  the  statute  measure  (Law  v.  Hodson,  11  Kast,  300) ;  for  the  price  of 
shingles  of  less  size  than  was  requured  by  the  statute  (Wheeler  v.  Russell,  11  Mass.  R.  258);  in 
respect  to  bank  notes  whose  circulation  is  prohibited  (Springfield  Bank  v.  Merrick,  14  Mass.  R. 
329) ;  and  so  also,  in  respect  to  the  voyage  of  a  ship  engaged  in  the  slave  trade  (Pales  v.  May- 
berry,  2  Gall.  560) ;  also  in  respect  to  the  insurance  of  a  voyage  which  is  prohibited  (Russell  v. 
De  Grand,  15  Mass.  R.  39).  If  a  druggist  sell  Spanish  juice,  isinglass,  ginger  and  carcotics,  to  be 
used  in  the  manufacture  of  beer  or  ale,  with  knowledge  of  the  unlawful  intent,  he  cannot  re- 
cover the  price ;  nor,  indeed,  have  any  remedy  at  law  against  his  partner  in  the  fraud.  Langton 
V.  Haynes,  1  Maule  &  Selw.  563. 

*  *  See  Smith's  Merc.  Law,  p.  42 1,  ei  seq.  and  notes.  And  see  Hooker  v.  Tandewater,  4 
Denio,  349),  where  a  contract  to  keep  up  the  rates  of  canal  transportation,  and  share  in  the 
profits,  was  held  void,  amounting  to  a  conspiracy,  injurious  to  trade,  within  2  N.  Y.  R.  S. 
691,  §  8.  *  * 
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deoeased."(l)  Or  the  seller  knowingly  suffers  a  person  to  contract  under 
a  deception,  as  to  a  point  which  he  is  aware  that  the  purchaser  thinks  ma- 
terial to  influence  his  judgment.(2)  Where  it  is  expressed  in  a  contract 
that  goods  are  sold  "  with  all  faults,"  it  seems  that  the  seller  may  enforce 
it,  although  he  knew  of  latent  defects  in  the  commodity  at  the  time  of  the 
sale.(3)  But  if  he  uses  any  artifice  to  conceal  the  defects,  or  makes  any 
misrepresentation  upon  the  subject,  he  will  be  precluded  from  recovering 
on  the  contract.(4)  And  a  stipulation  that  a  chattel  shall  be  taken  ''  with 
all  faults,"  is  to  be  limited  to  mean  such  faults  as  it  may  have  consistently 
■with  its  being  the  thing  described.(5)  The  purchaser  may  prove  in  his 
defence,  that  there  has  been  a  breach  of  warranty(6)  or  that  the  contract 


(1)  By  Lord  Mansfield,  in  Bidwell  v.  Christie,  ]  Cowp.  395. 

(2)  Hill  V.  Gray,  1  Stark.  N.  P.  C.  434,  where  the  fraud  was  committed  by  the  agent  of  the 
plaintiff;  as  to  which  point,  see  Doe  v.  Martin,  4  T.  R.  39. 

(3)  Baglehole  v.  Walters,  3  Oampb.  N.  P.  0.  154;  Pickering  v.  Dawson,  4  Taunt.  119.  Mellish 
V.  Motteaux,  Peake's  N.  P.  C,  156,  "is  contrary.     See  Parkinson  v.  Lee,  2  Bast,  314. 

(4)  Baglehole  v.  Walters,  3  Campb.  N.  P.  C.  154;  Schneider  v.  Heath,  3  Campb.  N.  P.  C.  506; 
Pickering  v.  Dawson,  4  Taunt.  119  ;  Jones  v.  Bowden,  4  Taunt.  841 ;  Arnot  v.  Bisooe,  1  Ves.  95.- 

(5)  Shepherd  v.  Kain,  5  Barn.  &  Aid.  240. 

(6)  Vide  swpra,  379. 

Note  983. — ^Where  goods  are  warranted,  the  vendee  is  entitled,  although  he  do  not  return 
them  to  the  vendor,  or  give  notice  of  their  defective  quality,  to  bring  an  action  for  breach  of  the 
warranty ;  or  if  an  action  be  brought  against  him  by  the  vendor  for  the  price,  to  prove  the 
breach  of  warranty,  either  in  diminution  of  damages,  or  in  answer  to  the  action,  if  the  goods  be 
of  no  value.  Poulton  v.  Lattimore,  9  Bam.  &  Cress.  259;  4  Moore  &  Eyl.  208."  In  Street  v. 
Elay  (2  Barn.  &  Adol.  456),  it  was  held,  that  the  purchaser  may  give  a  breach  of  warranty  in 
evidence  in  reduction  of  damages,  as  he  has  a  right  of  action  against  the  plaintiff  for  the  breach 
of  warranty.  SemMe,  that  the  purchaser  of  a  specific  chattel  under  warranty,  having  once 
accepted,  can  in  no  instance  return  the  chattel,  or  resist  an  action  for  the  price,  on  the  ground  of 
breach  of  warranty,  unless  in  case  of  fraud  or  express  agreement  authorizing  the  return  or  con- 
sent of  the  vendor.  There,  the  purchaser  sold  again  the  horse  which  had  been  warranted  to  him 
sound ;  then  repurchased ;  held,  that  he  could  not,  on  discovering  that  the  horse  was  unsound 
when  he  first  received  hitn,  resist  an  action  for  the  price ;  though  he  was  entitled  to  give  the 
breach  of  warranty  in  reduction  of  damages.  However,  it  has  been  repeatedly  decided  in  New 
York,  that  the  defendant  may  set  up  a  breach  of  warranty  made  upon  the  sale  of  articles  for 
which  a  promissory  note  was  given,  either  in  bar  or  in  mitigation  of  damages  to  be  recovered  on 
such  note.  M'AlUster  v.  Eeab,  4Vend.  489;  S.  C,  8  Id.  109;  Judd  v.  Dennison,  10  Id.  512- 
In  King  v.  Paddock  (18  John.  141),  Chief  Justice  Spencer  says :  The  defendant  may  contest  the 
price  in  aU  oases,  though  he  has  omitted  to  return  the  article  sold,  excepting  the  cases  of  con- 
ditional sales,  where  the  thing  about  to  be  sold  is  taken  on  trial,  with  liberty  to  the  vendee  to 
return  it,  if  he  dislikes  it,  in  a  limited  period. 

It  is  said  by  Washington,  J.,  in  deUvering  the  judgment  of  the  court,  in  Thornton  v.  Wynn 
(12  Wheat.  183),  "If  the  sale  be  absolute,  and  there  be  no  subsequent  agreement  or  consent  of 
the  vendor  to  take  back  the  article,  the  contract  remains  open,  and  the  vendee  is  put  to  his  action 
on  the  warranty,  unless  it  be  proved  that  the  vendor  knew  of  the  unsoundness  of  the  articlei 
and  the  vendee  tendered  a  return  of  it  within  a  reasonable  time."  However,  that  was  an  action  ■ 
upon  a  promissory  note,  and  the  opinion  expressed  by  the  court  seems  to  have  been  extra- 
judicial, as  it  was  unnecessary  to  the  decision  of  the  cause. 

"  If  the  warranty  be  express,  the  purchaser's  remedy,  either  on  a  fraudulent  sale  or  exchange, 
must  be  by  an  action  of  deceit,  or  by  a  special  assumpsit."  Kimball  v.  Cunningham,  4  Mass.  E. 
602.    See,  also,  Conner  v.  Henderson,  15  Id.  319. 
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has  been  rescinded  ;(1)  or  he  may  prove  payment,  as  by  a  bill  of  exchange, 
if  it  has  not  been  dishonored. (2)     Or  the  purchaser  may  show  that  the 


"  The  plaintiff  may  claim  to  recover  the  price  stipulated  in  the  contract  made  between  thej 
parties,  but  then  he  must  show  the  warranty  complied  with.  In  such  case,  it  is  competent  for 
the  defendant  to  negative  that  fact.  Pb\ilton  v.  Lattimore,  9  Barn.  &  Cress.  259.  The  plaintiff 
instead  of  relying  on  the  contract,  may  claim  to  recover  on  a  quantwn  valebat,  so  much  as  the 
Seed  was  worth,  and  prove  by  parol  the  actual  value  of  the  seed.  In  answer  to  that  case,  it 
would  be  competent  to  the  defendant  to  show  by  the  contract,  that  he  purchased  the  seed  as 
growing  seed,  to  use  for  the  purpose  of  sowing ;  and  that  it  not  being  good  growing  seed,  was. 
of  little  or  no  value  to  him.  Id.  There,  by  a  contract  for  the  sale  of  cinq,  foin  seed,  the  vendor 
warranted  it  to  be  good  new  growing  seed.  Soon  after  the  sale,  the  buyer  was  told  that  it  did 
not  correspond  with  the  warranty ;  and  he  afterwards  sowed  part,  and  sold  the  residue ;  held, 
that  in  answer  to  an  action  by  the  seller  to  recover  the  price  of  the  seed,  it  was  competent  to 
the  buyer  to  show  that  it  did  not  correspond  with  the  warranty.  Id.  Defendant  may  ^ow  the 
amtiel©  to  be  destitute  of  value.    Burton  v.  Stewart,  3  Wend.  236. 

Where  the  contract  is  executory  only  when  the  chattel  is  received,  as  where  goods  are  ordered 
of  a  manufaeturer,  and  he  contraiCts  to  supply  them  of  a  certain  quality,  or  fit  for  a  certain  pur- 
pose, the  vendee  may  rescind  the  contract  if  the  goods  do  not  answer  the  warranty,  provided  hef 
has  not  kept  them  longer  than  was  necessary  for  the  purpose  of  trial,  or  exercised  the  dominion 
of  an  owner  ovef  them,  as  by  aeUing  them.     Street  v.  Blay,  2  Barn.  &  Adol.  456. 

A.  sold  to  B.  for  £95,  two  pictures,  representing  them  as  "a  couple-  of  Pousons;"  they  were, 
in  fact,  not  originals,  but  very  excellent  copies ;  B.  did  not  offer  to  return  them ;  held,  that  if  the 
jury  thought  that  B.  believed,  from  the  representation'of  A.  that  they  were  originals,  he  was  not 
Ijound  to  pay  the  price  agreed  upon ;  but  that  as  he  kept  them,  he  was  liable  to  pay  whatever 
sum  the  jury  might  consider  to  be  their  value.    Lomi  v.  Tucker,  4  Car.  &  Payne,  15. 

A.  sold  a  picture  to  B,,  as  a  Rembrandt ;  there  was  contradictory  evidence  on  an  acoommodat- 
tioa  bfli  given  for  the  price,  whether  there  was  a  warranty  or  only  a  representation.  The  picturw 
was  kept  j  held,  that  if  the  jury  thought  there  was  a  warranty,  and  that  it  was  broken,  then 
they  should  find  a  verdict  for  that  sum  which  they  considered  to  be  the  actual  value  of  the  pic- 
ture.    Do  Sewhanberg  v.  Buchanan,  5  Car.  &  Payne,  343. 

*  *  As  to  the  distinction  between  executory  and  executed  contracts,  see  ante,  notes  969 
and  910. 

(1)  Gomery  v.  Bond,  3  Maule  &  Selw.  318 ;  Salte  v.  Pield,  5  T.  R.  211.  Provided  tlie  right  of 
third  parties  have  not  intervened.     Smith  v.  Keld,  5  Id.  402. 

(2)  Clarke  v.  Noel,  3  Campb.  411 ;  Taylor  v.  Brigg,  1  Mo.  &  M.  28 ;  Barden  v.  Halton,  4  Bing. 
454;  Swinyard  v.  Bowes,  5  Maule  4  Selw.  62 ;  Hebden  v.  Hartsink,  4  Esp.  C.  46.  It  seems 
that  the  purchaser  cannot  be  sued  if  the  bill  is  lost,  ante,  p.  157.  If  goods  are  paid  by  a  biU, 
"•without  recourse  to  the  buyer,"  tlie  remedy  is  in  tort.  Read  v.  Hutchinson,  3  Campb. 
K.  P.  C.  352.. 

Note  984. — When  it  appears  that  a  negotiable  note  has  been  given  for  a  prior  debt,  the  court 
will  not  suffer  the  plaintiff  to  recover  on  the  original  consideration,  unless  he  shows  the  note  to 
Ins  lost,  OP  produces  it  to  be  canceled  at  the  trial  Holmes  v.  DeCamp,  1  John.  35  ;  Burdiek  v. 
Green,  15  Id.  241.  Therefore,  the  mere  giving  a  negotiable  note,  or  its  indorsement  to  a  third 
person,  does  not  distinguish  the  original  consideration ;  and  cannot  be  plead  in  bar.  So,  the  note 
Of  the  vendee  of  goods,  given  at  the  time  of  sale,  is  no  payment,  unless  there  be  an  express 
agreement  to  receive  it  as  such.  Porter  v.  Talcott,  1  Cowen,  359.  But  the  acceptance  of  the 
note  of  a  third  person  on  the  sale  of  a  chattel,  for  the  consideration  money,  is  payment.  Ray- 
mond V.  Merchant,  3  Cowen,  141.  It  will  be  otherwise,  if  there  be  fraud.  Pierce  v.  Drake.  15 
John.  R.  415  ;  Wilson  v.  Force,  6  Id.  110 ;  Arnold  v.  Crane,  8  Id.  19.  Whether  a  note  was  re- 
ceived in  payment,  is  for  the  jury  to  determine.  Johnson  v.  Weed,  9  Id.  319.  Counterfeit  bank 
notes  received  in  payment  for  goods  sold,  are  no  payment  (Markle  v.  Hatfield,  2  Id.  455),  although 
the  koldeir  paid  them  Sana /ide.     Id. 

A  purchaser  of  goods  accepted  a  bill  for  the  prioe,  which  the  veador  indorsed  over;  and  the 
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goods  have  been  lost  in  the  bauds  of  the  carrier  by  whom  they  were  sent, 
and  that  the  seller  has  neglected  to  enter  the  goods  with  the  carrier  ao- 
■ccording  to  their  value.(l) 

It  has  been  considered,  in  the  first  volume,  in  what  cases  the  testimony 
of  agents  and  servants  is  admissible,  to  prove  matters  concerning  contracts 
which  relate  to  the  sale  of  goods.  "Where  an  action  was  brought  for  the 
value  of  goods  furnished  on  the  defendant's  credit,  "to  a  person  who  was 
produced  as  a  witness  by  the  plaintiff,  it  was  held  by  Lord  Ellenborougk 
that  he  was  incompetent,  without  a  release  ;  for  he  may  have  misled  the 


indorsee  recovered  judgment  on  the  bill  against  the  purchaser,  hut  did  not  take  out  execution ; 
afterwards,  the  vendor  took  up  the  bill  and  received  a  mortgage  from  the  purchaser  from  which, 
however,  there  were  no  proceeds ;  held,  that  the  vendor  was  not  paid  for  the  goods.  Tarleton  v. 
AHhusen,  2  Adol.  &  EU.  32.  There  is  now  no  doubt  that  judgment  without  satisfaction  is  no 
payment ;  the  court,  therefore,  refused  to  grant  a  rule  to  show  cause. 

P.  gave  G.  an  order  to  permit  E.  to  have  goods  on  credit,  and  he  (P.)  would  be  accountable. 
R.  got  goods  of  G.  and  gave  him  his  note  for  them ;  and  in  an  action  by  G.  against  P.  for  the 
price,  held,  that  G.  was  bound  to  prove  that  the  note  given  by  him  had  never  been  negotiated  or 
paid.  Goodman  v.  Parish,  2  M'Cord,  259.  The  acceptance  of  negotiable  paper  is  prima  facie 
■evidence  of  satisfaction.  Pintard  v.  Tackington,  10  John.  R.  105.  The  note  is  but  evidence 
under  the  general  issue,  which  may  be  answered  by  producing  and  cancehng  it  on  the  trial. 
Hughes  v.  Wheeler,  8  Cowen,  11. 

By  the  law  of  Massachusetts  and  Maine,  the  taking  of  a  negotiable  security  for  a  debt,  amounts 
to  an  absolute,  and  not  merely  to  a  conditional  payment ;  subject,  however,  .to  the  limitation, 
•that  the  taking  of  such  security  is  only  prima  facie  evidence  of  being  an  absolute  payment,  but 
the  fact  is  open  to  explanation,  and  is  not  conclusive  where  the  other  circumstances  qualify  or 
repel  the  presumption.  Wallace  v.  Agry,  4  Mason,  336 — Story.  The  owners  of  a  ship  areUable 
for  a  bill  drawn  by  the  master,  in  his  own  name,  for  a  cargo  purchased  by  their  order ;  and  where 
such  bill  is  payable  in  so  many  days  after  sight,  the  vendee  may  sell  it  in  the  market  where  he 
resides,  or  send  it  to  any  other  place  for  sale.  He  is  not  bound  to  send  it  directly  to  the  country 
on  which  it  is  drawn — the  only  limitation  is,  that  he  shall  have  it  presented  within  a  reasonable 
time,  be  the  conveyance  direct  or  indirect.  Id.  What  is  reasonable  time,  must  be  governed  by 
the  circumstances  of  the  case,  always  consulting  the  usage  of  trade.    Id. 

A  vendor  who  takes  in  payment  a  promissory  note,  and  negotiates  it,  loses  his  lien,  which  is 
not  revived  by  the  dishonor  of  the  note  which  is  outstanding  in  the  hands  of  an  indorsee.  Bun- 
ney  v.  Poyntz,  4  Bam.  &  Adol.  568. 

A.  sens  to  B.  rum,  lying  in  the  warehouse  of  C.  at  1.,  and  delivers  to  B.  an  invoice,  with 
marks  and  numbers.  B.  accepts  the  draft  of  A.  for  the  price,  and  seBs  to  D.  and  obtains  payment 
from  D.  The  usage  at  L.  is  for  the  vendor  to  deliver  to  the  vendee  delivery  orders,  addressed  to 
the  warehouseman,  who  accepts  such  orders.  No  delivery  order  is  given  by  A.  to  B.,  exeept  far 
a  small  portion  of  the  goods  which  B.  receives.  By  the  permission  of  B.,  without  the  knowledge 
■of  A.,  D.  gauges  and  coopers  the  casks  in  the  warehouse,  and  marks  them  with  his  initials. 
Upon  B.'s  acceptance  being  dishonored,  A.  has  a  lien  upon  the  rum  for  the  price.  Dixon  v. 
Yates,  2  Nev.  &  M.  Ill;  5  Bam.  &  Adol.  313.  littledale  said :  "  There  are  two  general  prin- 
ciples of  law  which  must  decide  the  present  case;  the  one  is,  that  so  long  as  goods.sold  and  vm- 
paid  for  remain  in  the  immediate  possession  of  the  vendor,  he  may  refuse  to  deliver  them ;  and  'if 
they  remain  in  the  possession  of  his  agent— j.  e.,  a  warehouseman  or  carrier— he  may  stop  them. 
The  other  is,  that  a  second  vendee  of  a  chattel  cannot  stand  in  a,  better  situation  than  his 
vendor." 

*  *  As  to  when  a  note  or  bill  amounts  toa  payment,  when  received  on  a  sale  of  goods,  see  the 
cases  cited  amie,  note  106.  *  * 

(1)  Clarke  v.  Hutchins,  14  Bast,  475. 
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plaintiff  by  misrepresenting  the  conduct  of  tke  defendant,  and,  if  that  were 
detected,  would  still  be  liable  to  the  plaintiff.(l)  A  person  who  is  proved 
to  be  a  partner  with  the  defendant,  cannot  be  called  by  the  defendant  to 
prove,  that  goods,  for  the  price  of  which  the  action  is  brought,  were  fur- 
nished upon  his  own  credit ;  as  he  would  be  liable  to  pay  a  share  of  the 
costs  to  be  recovered  by  the  plaintiff  ;(2)  and  it  seems  that  he  would  not 
■be  rendered  competent  by  a  release.(3)  A  copartner  of  the  defendant,  or 
the  executor  of  a  deceased  partner,  are  competent  witnesses  for  the  plain- 
tiff.(4)  And  a  person  who  is  suggested  to  be  a  partner  with  the  plaintiff, 
and  is  not  joined  in  the  action,  is  competent  to  negative  the  partner- 
ship, (5) 


(1)  Wright  V.  "Wardle,  2  Campb.  N.  P.  0.  200. 

Note  985. — When  a  sale  or  exchange  of  articles  is  legally  rescinded  on  account  of  fraud  in 
one  of  the  parties,  the  whole  thereby  becomes  nuUifled  ad  initio ;  and,  of  course,  the  property 
.sold  or  exchanged  is  considered  aa  having  never  been  changed,  in  respect  to  the  parties  them- 
selves or  their  creditors.  Quincy  v.  Tilton,  5  Greenl.  Ill — Mellen.  And  if  a  re-sale  or  re- 
exchange  is  made,  whatever  was  necessary  to  constitute  the  original  sale  or  exchange,  a  legal 
transfer  of  the  property  from  one  of  the  parties  to  the  other  is  eijually  necessary  to  constitute  a 
re-sale  or  re-exchange.  Id.  It  must  be  perfected  by  a  re-delivery ;  otherwise  it  will  not  avail 
in  respect  to  strangers  to  the  transaction. 

If  a  merchant  abroad,  in  pursuance  of  orders,  either  sells  his  own  goods,  or  purchases  goods  on 
his  own  credit  (and  thereby  in  reality  becomes  the  owner),  no  property  in  the  goods  vests  in  his 
.correspondent  until  he  has  done  some  notorious  act  to  divest  himself  of  his  title;  or  has  parted 
with  the  possession  by  an  actual  and  unconditional  delivery  for  the  use  of  such  correspondent. 
The  St.  Jose  ludiano,  1  Wheat.  R.  208. 

An  agreement  between  the  vendor  and  vendee  of  a  chattel,  that  the  former  may  resume  the 
possession  if  the  price  be  not  paid,  is  a  personal  contract,  not  binding  on  an  alienee,  or  the  per- 
sonal representative  of  the  vendee.    Howes  v.  Ball,  1  M.  &  Ey.  288 ;  1  Barn.  &  Cress.  481. 

(2)  Goodacre  v.  Breame,  Peake's  N.  P.  232 ;  Evans  v.  Teatherd,  2  Bing.  133. 
Robertson  v.  Mills,  2  Gill  &  John.  98. 

Defendants,  A.  and  B.,  were  sued  on  a  bill  of  exchange  accepted  by  them  while  in  partnership. 
B.  pleaded  bankruptcy  and  certificate,  and  the  plaintiff  entered  a  nol.  pros,  as  to  him.  Having 
released  his  surplus  effects,  held,  he  was  a  competent  witness  for  A.  Aflalo  \'.  Fourdrinier, . 
6  Bing.  306. 

In  an  action  of  replevin  against  a  broker,  a  person  who,  at  the  time  of  the  distress,  was  in 
partnership  with  him,  but  who,  at  the  time  of  the  trial,  had  ceased  to  be  his  partner,  is  a  compe- 
.tent  witness  for  him.     Duncan  v.  Meikloham,  3  Car.  &  Payne,  172. 

(3)  Simons  v.  Smith,  1  Ry.  &  Mo.  29.  See  Young  v.  Bairner,  1  Bsp.  K  P.  C.  103 ;  Cheyne 
V.  Koops,  4  Esp.  N.  P.  C.  110.  The  partnership  should  be  proved,  and  not  barely  suggested. 
Birt  V.  Hood,  1  Bsp.  N.  P.  C.  20. 

(4)  Blacket  v.  Weir,  5  Barn.  &  Cress.  385  ;  Robinson  v.  Hudson,  4  Maule  &  Sehv.  4T5  ;  Bur- 
.ton  V.  Burchall,  Peake's  L.  E.  16"!. 

In  an  action  brought  to  charge  A.  as  a  partner  of  a  trading  company,  a  witness,  who,  by  other 
■evidence  than  his  own,  appeared  to  be  a  shareholder  in  the  company,  was  held  to  be  competent 
to  prove  that  A.  was  a  partner.    Hall  v.  Curson,  9  Barn.  &  Cress.  616. 

(5)  Parsons  v.  Crosby,  5  Esp.  N".  P,  C.  199. 
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CHAPTER  IX. 

OF  THE    EVIDENCE    IN   THE  ACTION    OF  ASSUMPSIT    UPON    THE    COMMON 
COUNTS — IMPLIED   CONTRACTS. 

(It  is  to  be  borne  in  mind  that  the  new  practice  and  rules  of  pleading 
have  not  created  any  new  cause  of  action,  and  have  not  abolished  or  taken 
away  any  that  existed  at  common  law.  The  change  in  the  form  of  stating 
the  cause  of  action  or  defence  affects  only  the  procedure,  the  mode  of 
presenting  the  facts  constituting  the  cause  of  action,  or  the  defence ;  while 
the  general  principles  of  law  and  evidence  remain  unchanged,  and  equally  , 
applicable  on  the  trial  of  the  issue  presented. 

There  are  many  causes  of  action  which  arise  upon  general  or  implied 
contracts ;  as  where  one  man  buys  goods  of  another  without  any  special 
agreemeni  in  regard  to  the  price,  and  the  law  implies  a  promise  on  the 
part  of  the  purchaser  to  pay  for  them  what  they  were  reasonably  worth ; 
or  where  one  person  does  work  for  and  at  the  request  of  another  without 
any  particular  agreement  for  his  wages,  and  tine  law  implies  a  promise 
made  by  the  employer  to  pay  for  them  what  the  services  were  reasonably 
worth ;  or  where  money  belonging  to  one  man  comes  into  the  hands  of 
another,  and  the  law  implies  a  promise  by  tbe  receiver  to  pay  it  over  tq 
the  owner  ;  or  whei'e  one  man  pays  money  for  another  as  his  surety,  or 
lends  him  money,  or  is  found  indebted  to  him  on  an  accounting,  the  law 
implies  an  agreement  by  the. person  indebted  to  pay  the  debt.  The  law 
considers  and  treats  the  obligation  of  the  debtor  as  a  contract,  which  could 
be  enforced  under  the  old  form  of  pleading,  in  the  action  of  assumpsit,  on 
the  presumption  that  the  defendant  being  indebted,  promised  to  pay. 
Under  the  present  system  of  practice,  it  is  suf&cient  to  state  the  facts  with- 
out alleging  any  direct  promise  to  pay,  which  it  was  never  necessary  to 
prove  in  cases  where  the  Jaw  implies  a  promise. 

Combining  in  the  declaration  several  general  statements  of  causes  of  ac- 
tion, which  were  called  the  common  counts,  each  count  stating  a  distinct 
cause  of  action,  the  plaintiff  could  under  the  old  practice  recover  on  prov- 
ing one  of  them,  or  showing  a  state  of  facts  entitling  him  to  a  verdict. 
Keeping  in  view  the  difference  between  the  old  and  the  new  forms  of 
pleading,  it  will  be  seen  presently  that  the  rules  of  evidence  remain  un- 
changed.) 

The  general  rule  as  to  the  power  of  resorting  to  the  common  counts,  in 
cases  where  tl:ere  has  been  a  special  agreement,  is  thus  laid  down  by  Chief 
Justice  Mansfield,  in  the  case  of  Cook  v.  Munstone.(l)     "Where  a  party 


(1)  1  N.  E.  355 ;  Bull.  N.  P.  139. 
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declares  on  a  special  contract  seeking  to  recover  thereon,  Lut  fails  altoge- 
ther in  his  right  so  to  do,  he  may  recover  on  a  general  count,  if  the  case 
be  such,  that,  supposing  there  had  been  no  special  contract,  he  might  stilL 
have  recovered  for  money  paid,  or  for  work  and  labor  done."  But,  if  the 
special  contract  has  not  been  rescinded,  and  still  remains  open  and  inope- 
rative, the  plaintiff  cannot  recover  on  the  common  counts,  if  he  fail  in  the 
proof  of  the  special  contract.(l)  And  if  the  plaintiff  deviate  from  a  speci- 
fication contained  in  his  agreement,  without  the  defendant's  consent,  he 
cannot  resort  to  the  common  counts. (2)  But  where  there  has  been  a  de- 
viation from  the  original  contract  with  the  acquiescence  of  the  defendant, 
or  where  the  defendant  has  voluntarily  derived  some  benefit  under  the 
contract  (though  it  has  not  been  strictly  performed),  the  plaintiff  may  re- 
cover upon  these  counts.(3)  Where  the  terms  of  a  contract  have  been  so 
entirely  abandoned  by  tne  parties,  as  to  make  it  impossible  to  ascertain 
how  it  can  be  applied  to  the  plaintiff's  demand,  the  case  may  be  consi- 
dered the  same  as  if  no  special  contract  existed.(4)  But  where  the  con- 
tract has  been  partially  carried  into  effect,  the  plaintiff  may  recover,  under 
a  special  count,  as  far  as  the  contract  has  been  acted  upon  between  the 
parties;  and  for  what  has  not  beeii  done  under  the  contract,  he  must  re- 
cover upon  the  quantum  meruit  counts.(5)     In  general,  wherever  the  con- 


(1)  HuUe  V.  Heightman,  2  East,  145 ;  Weston  v.  Downs,  Doug.  23. 

Note  986. — Turtle  v.  Mayo,  7  John.  E.  123;  Bussel  v.  South  Britain  Society,  9  Conn.  R.  508  ; 
Mead  v.  Degolyer,  16  "Wend.  632  ;  Clarke  v.  Smith,  li  John.  R.  327.  It  is  proper  to  observe, 
that,  in  the  two  last  cases  cited,  it  appeared  that  the  contract  was  in  writing,  which  was  not  pro- 
duced; and  in  the  former,  under  seal,  and  not  rescinded'  "There  being  an  existiag  agreement 
under  seal,  bearing  reference  to  the  subject  of  the  contract  in  question,  it  is  impossible,  from  any- 
thing done  under  that  agreement,  to  infer  or  imply  the  existence  of  a  contract  different  from  the 
agreement  itself."  Lawes  on  Assump.  12.  See  Toung  v.  Preston,  4  Cranoh,  239;  "Wood  v. 
Edwards,  19  John.  E.  205. 

An  aoiion  at  law  for  damages  will  not  Me  upon  a  contract  within  the  Statute  of  Frauds  relating 
to  an  interest  in  lands,  although  there  has  been  a  part  performance ;  since  such  action  is  upon 
the  contract  itself,  and,  to  sustain  it,  would  be  indirectly  to  give  efficacy  to  a  contract  which  the 
statute  says  shall  have  none.     Kidder  v.  Hunt,  1  Pick.  328. 

"Where  defendant  contracted  to  make  a  bridge  of  proper  materials,  and  in  a  workmanUke  man- 
ner, and  executed  the  work  so  unfaithfully  that  the  damages  for  the  non-performance  exceeded 
the  stipulated  price  of  the  work ;  held,  that  he  was  not  entitled  to  recover.  Taft  v.  The  Inhabit- 
ants of  Montague,  14  Mass.  E.  282. 

Plaintiff  may  recover  on  the  general  counts,  though  the  matters  proved  might  have  been  given 
in  evidence  on  the  special  count  and  pleas  to  it ;  he  having  entered  a  nolle  prosequi  on  the  special 
count,  and  joined  issue  on  the  others.  Hay  ward  v.  Kain,  1  Mood  &  Malk.  311.  It  was  objected 
that  he  cannot  recover  on  the  other  counts  without  showing  a  cause  of  action,  distinct  from  that 
in  the  special  count ;  for  all  the  evidence  opened  applied  to  the  issues  on  that  count.  Lord  Ten- 
terden,  Ch.  J.,  said,  "I  do  not  feel  the  weight  of  the  objection."    Id. 

(2)  EUis  V.  Hamlen,  3  Taunt.  52. 

(3)  Burn  v.  Miller,  4  Taunt.  745.     See  Streeter  v.  Sumner,  19  N.  H.  516. 

(4)  By  Lord  Kenyon,  Pepper  v.  Burlajid,  Peake's  N.  P.  C.  139. 

(5)  Pepper  v.  Burland,  Peake's  N.  P.  C.  141 ;  Eobson  v.  Godfrey,  1  Stark.  N.  P.  C.  275;  Dunn 
V.  Body,  1  Stark.  N.  P.  C.  220 ;  "White  v.  Oliver,  '36  Mame,  92.. 
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tract  has  been  executed  on  the  part  of  the  plaintiff,  and  the  duty  of  the 
defendant,  arising  upon  the  execution  of  the  contract,  is  simply  to  pay 
money  (the  time  for  payment,  when  specially  provided  for,  having 
elapsed),  it  is  competent  and  usual  for  the  plaintiff  to  declare  upon  an 
indebitatus  assumpsit.  And,  in  such  cases,  the  plaintiff  recovers  upon  the 
implied  assumpsit  resulting  from  the  execution  of  the  contract  in  the  de- 
fendant's favor.(l) 

Action  for  goods  sold  and  delivered. 

The  plaintiff  may  recover  as  much  as  he  proves  to  be  due  to  him,  within 
the  sum  specified  in  the  declaration,  upon  the  count  for  goods  sold,  ab 
though  there  has  been  no  specific  contract  between  the  parties.  There 
must  be  some  evidence,  however,  in  this  case,  from  which  a  contract  may 
be  presumed,  and  proof  also  of  the  delivery  of  the  goods.(2)     In  general, 


(1)  Streeter  v.  Horlock,  1  Bing.  37  ;  Bull.  N.  P.  139.  It  seems  that  in  such  cases  a  count 
upon  an  executory  consideration  is  unnecessary.  By  Holroyd,  J.,  Studdy  v.  Sanders,  5  B.  &  C. 
638,  the  entire  contract  must  have  been  performed.    Neal  v.  Tiney,  1  Campb.  N.  P.  C.  471. 

Note  987. — Peltou  v.  Dickinson,  10  Mass.  R.  287 ;  The  Trustees  of  Far.  Academy  v.  AUen, 
14  Id.  172. 

But  an  allegation  of  an  executory  consideration,  is  not  supported  by  evidence  of  an  Executed 
consideration.  1  Stark.  Ev.  405.  An  averment,  by  way  of  consideration,  that  A.  had  paid  a 
sum  of  money,  ia  not  supported  by  evidence  of  a  consideration  that  A.  would  pay  that  money. 
Amory  v.  Merry  weather,  2  Bam.  &  Oressw.  573. 

In  declaring  in  assumpsit,  a  promise  shordd  always  be  specifically  alleged  whether  the  contract 
or  promise  intended  to  be  given  in  evidence  be  express  or  implied ;  for  the  law  is  not  supposed 
to  make  the  contract,  but  supposes  it  to  have  been  made  by  the  defendant ;  and  the  facta  from 
which  the  law  supposes  that  the  party  made  the  promise,  are  but  evidence  of  that  promise,  and 
the  declaration  should  state  facta,  and  not  merely  evidence  of  them.  Lawea  on  Assump.  87. 
See  Candler  V.  Eoasiter,  10  Wend.  487. 

Assumpsit  lies  to  recover  so  much  aa  has  been  expended  by  the  plaintiff  in  money  or  labor,  in 
part  performance  of  a  contract  relating  to  Interest  in  land,  which  is  void  as  within  the  Statute  of 
Frauds.     Kidder  v.  Hunt,  1  Pick.  328. 

Stating  a  promise  to  pay  a  sum  of  money,  without  saying  to  whoni  the  promise  was  ittade,  is 
insufficient.  Price  v.  Baston,  1  Nev.  k  Man.  303.  But  in  the  case  of  a  bill  of  exchange,  a  prom- 
ise similarly  alleged  was  held  sufBcieut.  Baucks  v.  Camp,  9  Bing.  604.  The  necessary  intend' 
ment  is,  that  the  promise  was  made  to  the  plaintiff. 

*  *  See  the  cases  cited  in  the  notes  to  Cutter  v.  Powell,  2  Smith's  Leading  Cases,  pp.  8-32, 
where  the  point  stated  in  the  text  ia  amply  discussed.  *  *  (See  as  to  recovery  for  services,  Lewis 
V.  Trickey,  20  Barb.  387.) 

2)  Note  988. — How  far  tte  plaiutifif  s  books  are  evidence  of  goods  sold  and  delivered.  Case 
V.  Potter,  8  John.  R.  211 ;  Vosburgh  v.  Thayer,  12  Id.  461 ;  Baisch  v.  Hoff,  1  Yeates'  R.  198 ; 
Ducoign  V.  Schreppel,  Id.  347  ;  4  Id.  341 ;  2  South  R.  809. 

In  assumpsit,  a  merchant's  clerk  testified  that  the  articles  contained  in  tie  schedule  annexed  to 
liis  deposition  were  sold  by  plaintiff  to  defendant,  and  swearing  alao  to  the  deUvery  of  the 
goods ;  but  as  he  could  not  even  for  a  week  recollect  each  article  enumerated,  he  accounted  for 
his  recollection  by  saying  that  they  were  entered  in  the  plaintifTa  day-book,  partly  by  himself 
and  partly  by  another  clerk,  who  was  since  dead,  and  that  he  had  referred  to  this  day-book;  it 
was  held,  that  this  was  sufficient  evidence  of  the  sale  and  delivery  of  the  goods.  M'CouI  v.  Le. 
kamp,  2  Wheat.  111.     Sed  vide  Vance  v.  Ferris,  1  Teates^  fi.  S21. 

A  clerk  to  a  tradesman  entered  the  transactions  in  trade,  as  they  OcCtuted,  into  a  waate-bOofc 

Vol.  III.  26 
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proof  that  the  goods  have  been  delivered  to  the  defendant,  and  that  he  has 
used  them,  is  prima  facie  evidence  of  a  contract.(l)  A  master  will  be 
liable  for  a  contract  made  bj  his  servant,  if  he  has  authorized  him,  in  any 
instance,  to  buy  of  the  plaintiff  upon  credit  ;(2)  and  a  general  agency  to 
order  goods  on  credit,  may  be  inferred  from  repeated  recognized  instances 
in  which  the  agent  has  ordered  goods  on  credit  of  other  tradesmen. (3) 


frem  his  own  knowledge ;  and  the  tradesman  copied  the  entries,  day  by  day,  into  a  ledger,  in  the 
presence  of  the  clerk,  who  checked  them  as  they  were  copied ;  held,  that  the  clerk,  in  an  action 
brought  by  the  tradesman  for  goods  sold  and  delivered,  might  use  the  entries  in  the  ledger  to 
refresh  his  memory,  although  the  waste-book  was  not  produced  nor  its  absence  accounted  for, 
the  entries  in  the  ledger  being  in  the  nature  of  entries  made  by  the  clerk  himself. 

In  Poultney  v.  Boss  (1  Dall.  239),  Shippen,  J.,  says :  "  Though  in  England  the  shop-book  of  a 
tradesman  is  not  evidence  of  a  debt,  without  the  oath  of  a  clerk  who  made  the  entry,  yet  here, 
from  the  necessity  of  the  case,  as  business  is  often  carried  on  by  the  principal,  and  many  of  our 
tradesmen  do  not  keep  clerks,  the  book  proved  by  the  oath  of  the  principal,  has  always  been 
admitted,  and  such  book  is  prima  facie  evidence  of  the  price  as  well  as  of  the  sale  and  delivery  of 
goods."  But  the  book  is  not  evidence  of  any  collateral  matter,  as  that  another  person  promised 
to  pay  for  them.  1  DaU.  238,  239.  But  in  Murphy  v.  Cress  (2  Whar.  E.  33),  it  was  held,  that  such 
book  was  not  evidence  of  the  delivery  of  goods  to  he  sold  on  commission ;  the  fact  that  the 
plaintiff  had  delivered  goods  to  defendant  to  sell  on  commission,  must  be  proved  by  other  evi- 
dence than  the  plaintiff's  own  books. 

An  order  to  deliver  the  goods  retained  in  the  possession  of  the  drawee  is  not  of  itself  sufBcient 
■  evidence  of  the  delivery  by  him,  to  charge  the  drawer.  Blount,  Bx'r  of  Ogden  v.  Starkey's 
Adm'rs,  1  Tayl.  110;  S.  C,  2  Hayw.  15. 

The  clerk  of  the  plaintiff  swore  that  the  account  current  produced  by  him  against  the  defend- 
ant, was  a  Just  and  true  account  current,  taken  from  the  books  of  the  plaintiff's  intestate  ;  that 
the  goods  In  question  were  charged  in  the  day-book  of  the  intestate  by  the  witness  and  T.,  who 
was  dead ;  and  the  witness  delivered  them  ;  that  before  giving  his  testimony,  he  had  referred  to 
.the  original  entries ;  held,  sufficient  proof  to  sustain  the  action.  M'Coul  v.  Lekamp's  Adm'rs,  2 
"Wheat.  111. 

*  *  See  Volumes  I  and  II  of  the  text,  and  the  notes,  and  also  the  cases  cited  in  the  notes  to 
Price  V.  Earl  of  Torrington,  1  Smith's  Lead.  Cas.  139,  and  1  Taylor  on  Ev.,  pp.  465-469,  as  to 
the  admissibility  of  shopmen's  books,  &c.  *  * 

(1)  Bennett  v.  Henderson,  2  Stark.  N.  P.  C.  550. 

(2)  1  Show.  95 ;  by  Lord  Holt,  Hazard  v.  Tread  well,  1  Str.  506 ;  Boulton  v.  Hellersden,  1 
Lord  Bay.  224;  Eusby  v.  Scarlett,  5  Esp.  N.  P.  C.  'J6:  Pearce  v.  Rogers,  3  Esp.  N.  P.  C.  214; 
Maunder  v.  Conyers,  J  Stark.  N.  P.  0.  281 ;  Stubbing  v.  Heintz,  Peake's  N.  P.  C.  66. 

In  an  action  for  bread  supplied  from  week  to  week  ;  and  the  baker  was  paid  many  sums  by 
the  housekeeper  of  his  customer,  and  receipted  weekly  bills  for  a  period  of  time  subsequent  to  a 
time  for  which  the  housekeeper  had  not  paid  him ;  held,  that  the  plaintiff  was  entitled  to  re- 
cover, as  the  defendant  did  not  prove  that  he  had  given  the  housekeeper  money  to  make  the 
payments  with.    Miller  v.  Hamilton,  5  Car.  &  Payne,  433. 

(3)  Gilman  v.  Eobinson,  1  Ry.  &  Mo.  226 ;  Todd  v.  Robinson,  Id.  217. 

Note  989. — Emerson  v.  The  Providence  Hat  Manuf  Co.,  12  Mass.  R.  23'f ;  Bryan  v.  Jackson, 
4  Conn.  R.  288  ;  Plant  v.  M'Ewen,  Id.  544. 

The  ratification  of  an  act  of  an  agent  previously  unauthorized,  must,  in  order  to  bind  the 
principal,  be  with  the  full  knowledge  of  all  the  material  facts.  Story,  J.,  in  9  Peters'  R.  60T. 
See  also  Fenn  v.  Harrison,  3  T.  R.  760,  and  Peters  v.  Ballister,  3  Pick.  49,  where  the  authority 
of  factors  was  much  considered. 

The  cases  of  ratification  are,  where  the  agent  has  gone  beyond  or  beside  his  authority,  for  the 
benefit,  as  he  supposes,  of  his  principal ;  ■  and  gives  him  immediate  notice.  'In "such  cafee,  silence 
is  construed  acquiescence  and  ratification.    But  a  delay  of  Intelligence  until  an  election  to  ap- 
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Where  goods  are  ordered  by  the  wife  of  the  defendant,  cohabitation  is  pre- 
sumptive evidence  of  the  husband's  assent.(l)  It  would  seem,  that  where 
the  articles  furni  shed  are  not  necessaries  suited  to  the  situation  in  life  of 
the  defendant's  wife,  mere  proof  of  cohabitation  will  not  be  sufficient  to 
make  the  husband  liable ;  and  the  presumption  arising  from  this  circum- 
stance may  clearly  be  rebutted  by  evidence  tending  to  negative  the  hus- 
band's assent,(2)  or  which  shows  that  the  credit  was  given  to  the  wife.(3) 
Where  the  wife  is  living  separate  from  her  husband,  it  seems  to  be  neces- 
sary that  evidence  should  be  given  by  the  plaintiff  of  the  circumstances  of 
the  separation,  to  show  that  they  were  such  as  to  authorize  her  to  bind 
her  husband,  even  for  necessaries  suitable  to  her  degree  in  life.(4) 


prove  or  disapprove  would  be  attended  with  no  advantage  to  the  principal,  defeats  the  right  to  ^ 
construe  sUenoe  into  ratification.    Parker,  Ch.  J.,  in  It  Mass.  R.  103.     See  also  Bredin  v.  Du- 
barry,  14  Serg.  &  Rawle,  21.    A  principal  who  neglects  promptly  to  disavow  an  act  of  his  agent, 
by  which  the  latter  haa  transcended  his  authority,  makes  the  act  his  own. 

*  *  See  Paley  on  Agency  (Dunlap's  ed.)  for  n.  fuU  collection  of  the  eases  as  to  the  adoption 
and  ratification  of  the  acts  of  agents.  *  * 

(1)  By  Bailey,  J.  Montague  v.  Benedict,  3  B.  &  0.  634;  Etherington  v.  Parrott,  Ld.  Ray.  1006  j 
Bao.  Ab.  Baron  and  Feme,  H;  Selw.  N.  P.  Baron  and  Feme;  Oarr  v.  King,  12  Mod.  3'72.  So 
where  a  womas  passes  as  the  defendant's  wife.  Watson  v.  Thraikeld,  2  Esp.  N.  P.  C.  637  ; 
Robinson  v.  Nahon,  1  Campb.  K  P.  C.  245 ;  Munro  v.  De  Chemant,  4  Campb.  N.  P.  0.  215. 

Note  990.— (Mitchell  v.  Treanor,  11  Geo.  324.) 

Dennys  v.  Sargent,  6  Car.  &  Payne,  419 ;  Chaix  v.  VUlejoin,  1  Lou.  R.  216.  In  Longfoot  y. 
Lyler  (Salk.  169;,  Lord  Holt  ruled  that  the  husband  was  liable  on  the  wife's  contract  for  tea,  in 
which  she  dealt,  on  mere  evidence  of  cohabitation.  Proof  by  the  plaintiff  that  the  articles  were 
consumed  in  the  defendant's  family,  is  but  presumptive  evidence  of  his  assent ;  and  a  special 
verdict  for  the  plaintiff,  which  does  not  find  the  assent  of  the  defendant,  is  insufficient.  2  Stark. 
Ev.  392.  It  is  a  defence  for  the  husband  to  prove  that  the  credit  was  not  to  himself,  but  to  the 
wife,  and  although  they  hved  together,  and  although  the  husband  saw  the  wife  in  possession  of 
the  articles  for  which  the  action  is  brought.  Id.  (But  the  general  rule  is  different.  Furlong  v. 
Hyson,  35  Maine,  332.) 

(2j  Montague  v.  Benedict,  3  B.  &  0.  634 ;  Holt  v.  Brien,  4  B.  &  Aid.  252. 

(3)  Bentley  v.  Griffin,  5  Taunt.  356 ;  Metcalf  v.  Shaw,  3  Campb.  N.  P.  C.  23  ;  Petty  v.  Ander- 
son, 3  Bing.  1'70. 

(4)  Mainwaring  v.  Leslie,  1  Mo.  &  M.  18.  In  Clifford  v.  Latch  (Id.  102),  however,  no  such 
evidence  was  given ;  and  it  was  left  to  the  jury  to  consider,  whether  the  wife  had  a  sufficient 
maintenance.  See  Lidlow  v.  Wilmot,  2  Stark.  N.  P.  C.  88 ;  by  Lord  Ellenborough,  Waitham 
V.  Wakefield,  1  Campb.  N.  P.  0.  121 ;  Hodgkinson  v.  Fletcher,  4  Campb.  10 ;  Rawlins  v.  Van- 
dyke, 3  Esp.  N.  P.  C.  250 ;  Todd  v.  Stokes,  1  Ld.  Ray.  444 ;  Hinleaton  v.  Smyth,  3  Bing.  121. 

Note  991. — M'Cuther  v.  M'Gahay,  11  John.  B.  281 ;  Clifford  v.  Saxton,  1  Moore  &  M'Cord, 
101 ;  Manwaring  v.  Leslie,  2  Car.  &  Payne,  597  ;  Reed  v.  Moore,  5  Id.  200 ;  Dennys  v.  Sargent, 
6  Id.  419.  In  the  last  case,  the  jury  found,  having  made  some  inquiries  respecting  the  pay  of  a 
lieutenant  of  cavalry,  after  considering  the  evidence,  1.  That  they  thought  the  quantities  of  wine 
supphed  were  not  necessaries  according  to  the  condition  in  life  of  the  defendant ;  2,  That  the 
•  provision  made  by  the  defendant  for  his  wife  was  quite  sufficient ;  and  3.  That  it  was  notorious 
In  the  neighborhood  that  the  defendant's  wife  was  living  in  a  style  of  expense  beyond  what  was 
justified  by  the  condition  in  life  of  her  husband.  Bosanquet,  J.,  said,  then  I  think  the  verdict 
should  be  for  the  defendant. 

If  the  plaintiff  rehes  on  an  implied  contract,  he  must  show  that  circumstances  exist  wliich 
raise  that  implied  contract.  Thus,  where  husband  and  wife  live  apart,  it  may  he  without 
the  default  of  the  husband;  this  is  a  fact  essential  to  the  liability  of  the  latter,  and  the  onus  of 
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"Waiver  of  tort. 

In  some  cases  wUere  goods  tare  been  wrofigfully  taketl,  the  plaintiff 
may  waive  the  tort  and  sue  ttpon  an  implied  contract,  as  for  goods  sold 
and  delivered.  Thus,  where  a  person  gets  goods  into  his  possession  by 
franduleBtly  prDcnring  the  plaintiff  to  supply  them  to  an  insolvent,  or  to 
his  own  son,  who  is  a  minor,(l)  But  in  eases  where  the  tort  is  waived, 
and  an  action  of  apsumpsit  brought,  it  is  inctimbent  on  the  plaintiff  to 
show  a  clear  and  indisputable  title  to  the  property .(2)'  And  it  is  not  to  be 
vinderstood  that  an  action  of  trover  can  be  converted  into  an  action  for 
goods  sold  and  delivered  a,t  the  option  of  the  plaintiff;  the  rule  seems  to 
be  principally  applicable  to  cases  wliere  the  plaintiff  has  been  induced  by 


the  preof  lies  on  the  plaintiCf.  See  Hendley  t.  MarcjuiB  ofWesttneath,  6  Barta.  k  CresS.  200, 
(Wray  v.  Cox,  24  Ala.  331,  380.  See  also  Norton  v,  Rhodes,  18  Barb.  100  ;  Wood  v.  O'Kelley, 
8  Cush.  406.)  If  a  sepaiatiott  takes  place  Toetweeh  a  man  and  his  Wife,  in  pursuance  of  a  valid 
agi'eementy  and  that  contains  no  provision  for  hef  inaintenanee,  the  hushand  must  he  liable  for 
necessaries  provided  for  her.  Littledale,  J.,  in  Id.  But  a  person  cannot  by  la*  sne  a  husbaiid 
for  the  priee  of  goods  furnished  to  the  wife,  when  living  separate  and  apart  from  hiifi,  unless  it 
can  he  shown  that  she  was  so  living  With  his  consent.  Abbott,  Oh.  J.,  in  Id.  A  husband  being 
requested  to  let  his  wife  return,  b"ut-  he  refused,  held,  that  the  husband  vras  liable  for  necessaries 
supplied  after  such  request.    M'Gahay  v.  Williams,  1-2  John.  R.  293. 

Defendant's  wife  was  found  wandering  in  distress,  and  in  a  deranged  state  of  mind,  held,  that 
the  husband  was  liable  to  the  town  supplying  her  yv-ith  necessaries,  at  common  law,  and  without 
the  Md  of  the  statute.  Alna  v.  Plummer,  4  Greenl.  R.  258.  The  defendant,  hating  neglected 
his  wife  in  her  deranged  state  of  mind,  was  as  liable  for  her  necessary  svipport  as  if  he  had 
turned  her  out  of  doors.  So,  in  Hanover  v.  Turner  (14  Maes.  R.  227),  the  plaintiffs  havmg  re- 
lieved the  defendant's  wife,  she  being  settled  in  another  toWn,  brought  their  action  directly 
against  him ;  it  Was  contended  that  the  action  should  have  been  brought  against  the  town  where 
she  had  her  settlement,  and  that  they  had  their  remedy  over  against  the  husband.  No  doubt  ap- 
pears to  have  been  entertained,  that  this  course  might  legally  have  been  pursued ;  but  to  avoid 
circuity,  the  action  was  sustained.  In  Alna  v.  Plummer  {supra),  the  plaintiffs  paid  D.  (another 
town)  their  expenditures,  because  by  statute  they  were  hable  so  to  do ;  but  the  court  said,  in  so 
doing,  they  were  paying  the  husband's  debts  j  and  the  law  implied  an  undertaking  on  his  part 
to  refund  what  they  had  necessarily  expended  on  his  account. 

*  *  The  leading  case  as  to  the  power  of  the  wife  to  bind  the  husband,  by  contract,  is  Msaby 
V.  Soott  (1  levinz,  4) ;  and  the  cases  most  frequently  referred  to  on  the  subject,  are  Montague  v. 
Benedict  (2  B.  &  C;  631),  and  Seaton  v.  Benedict  (5  Bing.  28).  The  authorities  are  collected,  and 
the  law  well  stated,  in  the  notes  to  the  principal  Cases,  2  Smith's  Lead.  Oas.  245-288 ;  in  1 
Stephens'  N.  P.,  tit  Baron  and  Feme,  pp.  'J12-'!53  ;  in  Chitty  on  Contr.  (1th  ed.)  pp.  160-17'? ; 
in  2  Kent  0.  (6th  ed.)  pp.  146-149.  See  alSo  Billing  v.  Pilcher,  1  B.  Monroe,  458;  Clement 
t.  Mattison,  3  Rich.  93  ;  Shelton  v.  Pendleton,  18  Conn.  417  ;  Blowers  v.  Sturtevant,  4  Denio 

E.  47.  *  * 

(If  the  husband  gives  his  Wife  an  allowahcfe  during  the  separation,  he  is  not  liable  ft*  pur- 
chases made  by  her  of  persons  acquainted  With  the  facts.  See  Harshaw  v.  Merriman,  18  Mi8,  (3 
Bennett),  106 ;  Henaux  v.  Zeahle,  20  Bug.  Law  &  Eq.  345.  If  the  separation  be  not  the  fauft 
of  the  Wife  the  general  rule  is  that  the  husband  is  answerable  for  necessaries  furnished  to  hel: 
for  her  support  and  Suitable  clothing.  Breinig  v.  Meitzler,  23  Penn.  State  R.  156 ;  Allen  v. 
Aldrich,  9  Foster  (N.  H.)  63.) 

(1)  Hill  V.  Perrot,  3  Taunt.  274;  Abbots  v.  Barry,  2  Bro.  k  Bing.  369;  Beddle  V.  LiSvy,  1 
Stark.  N.  P.  0.  20. 

(St)  By  Abbott,  Gh,  X,  Lee  v.  Shore,  1  B.  &  C.  97. 
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a  fraud  on  tlie  part  of  the  defendant,  to  make  a  contract  witli  a  nominal 
party,  of  which  the  defendant  has  derived  the  whole  benefiit.(l) 


(1)  See  Bennet  v.  Francis,  2  Bos.  &  PuL  550 ;  Read  v.  Hutchinson,  3  Oampb.  K  P.  0.  352; 
Thompson  v.  Bond,  1  Campb.  N.  P.  0.  4.  Payment  of  money  into  court  will  operate  as  a  con- 
sent to  treat  the  transaction  as  a  contract.     2  Bos.  &  Pull.  550. 

HoTE  992. — It  Is  a  principle  well  settled  that  a  promise  Is  not  implied  against  or  without  the 
consent  of  the  person  attempted  to  be  charged  by  it  Whiting  v.  Sullivan,  1  Mass.  E.  lOt.  And 
where  one  is  implied,  it  is  because  the  party  intended  it  should  be,  or  because  natural  justice 
plainly  requires  it,  in  consideration  of  some  benefit  received.  Per  Mellan,  C.  J.,  in  5  GreenL  319. 
In  Oummings  v.  Noyes,  Jackson,  J. :  "With  respect  to  goods,  it  is  a  long  established  rule,  that 
the  owner  from  whom  they  have  been  tortiously  taken,  may,  in  many  cases,  waive  the  tort,  as  it 
is  expressed,  and  state  his  demand  as  arising  on  contract  It  is  competent  for  him  to  treat  the 
party  liable  to  his  action  as  a  purchaser,  an  agent,  or  a  bailee,  whose  conversion  or  disposal  of 
the  goods  is  thereby  sanctioned  and  confirmed ;  and  then  the  value  of  the  goods,  or  a  fair  com- 
pensation for  the  use  of  them,  is  recoverable,  and  to  be  assessed  in  damages.  Sundry  cases  to 
this  effect  are  stated  in  Hambly  v.  Trott  (Cowper's  Reports,  371).  As,  if  one  take  a  horse 
from  another,  and  bring  him  back  again,  the  owner  may  maintain  trespass  against  the  wrong- 
doer; or,  after  his  death,  an  action  for  the  use  and  hire  of  the  horse  against  the  executor.  So, 
in  the  like  case,  the  owner  might  waive  the  trespass  as  against  the  original  taker,  and  bruag 
trover  against  him.  1  Burr.  31.  So,  in  Johnson  v.  SpUler  (Dougl.  167,  note  55),  it  was  holden, 
that  a  demand  in  trover  may  be  proved  a  debt  against  a  bankrupt,  if  the  demand  be  of  such  a 
nature  that  it  can  be  liquidated,  as  for  the  value  of  the  goods  converted  by  the  bankrupt." 

It  was  accordingly  ruled  in  that  case,  that  a  tenant  in  a  real  action,  against  whom  the  de- 
mandant recovers  judgment,  may,  in  the  event  of  the  reversal  of  such  judgment,  sue  such  de- 
mandant for  the  mesne  profits — (Tackson,  J.,  saying :  "  The  action  of  assumpsit  is  at  least  equally 
fevorable  to  the  defendant  as  trespass  would  be.  But  there  is  another  reason  which  operates 
very  powerfully  in  favor  of  the  action  of  assumpsit  It  is,  that  it  will  lie  as  weE  against  the  ex- 
ecutor or  administrator,  as  against  the  party  himself  in  his  lifetime.  If  trespass  only  could  be 
m?,intained,  the  right  owner  would  be  without  remedy,  if  his  adversary  should  di?  before  the 
issues  and  profits  were  recovered." 

In  a  subsequent  case,  the  same  court  held  that  assumpsit  could  not  be  maintained  for  trees  cut 
and  carried  away  from  land  claimed  by  the  plaintiff,  and  which,  it  was  admitted,  he  actually  owned. 
In  Jones  v.  Hoar  (5  Pick.  285),  Parker,  0.  J.,  observed:  "  There  is  no  contract,  express  or  im- 
plied, between  the  parties,  and,  therefore,  an  action  ex  contractu  will  not  Ue.  The  whole  extent 
of  the  dootrme,  as  gathered  from  the  books,  seems  to  be,  that  one  whose  goods  have  been  taken 
from  him,  or  detained  unlawfully,  whereby  he  has  a  right  to  an  action  of  trespass  or  trover,  may, 
if  the  wrongdoer  sell  the  goods  and  receive  the  money,  waive  the  tort,  affirm  the  sale,  find  have 
an  action  for  money  had  and  received  for  the  proceeds.  No  case  can  be  shown  where  assumpsit 
as  for  goods  sold,  lay  in  such  case,  against  the  executor  of  the  wrongdoer,  the  tort  being  extin- 
guished by  the  death,  and  no  other  remedy  but  assumpsit  against  the  executor  remaining.  Such 
was  the  case  of  Hambly  v.  Trott" 

However,  in  Hill  v.  Davis  (3  U.  Hamp.  R.  384),  where  one  took  the  goods  of  another,  and 
converted  them  to  his  own  use  without  the  hcense  of  the  owner,  it  was  held,  that  the  tort  may 
be  waived,  and  assumpsit  be  supported  for  the  price ;  although  it  was  agreed  in  the  statement  of 
the  facts,  that  there  was  no  contract  The  court  said  that  the  defendant  is  not  to  be  permitted 
to  say  that  he  took  them  by  wrong,  and  not  by  contract 

(Under  the  New'Tork  Code  the  form  of  the  action  does  not  determine  the  right  of  recovery. 
The  plaintiff  states  the  facts  that  constitute  his  cause  of  action,  and  in  the  case  of  a  breach  of  an 
implied  contract  he  may  recover  his  damages  therefor.  TruU  v.  Granger,  4  Seld.  115.  The  dis- 
tinction between  actions  of  tort  and  assumpsit  is  not  abolished,  as  respects  the  foundation  of  the 
aiCtipn.  See  §  167.  Actions  on  contract,  whether  express  or  impUed,  cannot  be  united  with  an 
action  for  injury  to  person  or  property,  or  for  withholding  property.  Id. ;  and  Colwell  v.  X.  T. 
and  Erie  R.  R.  Co.,  9  How.  Pr.  311.    See  Budd  v.  Bingham,  18  Barb.  494;  and  Andrews  v. 
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Sale  or  return. 

Where  goods  are  delivered  on  sale  or  return,  and  are  not  returned 
within  a  reasonable  time,  the  value  of  them  may  be  recovered  under  a 
count  for  goods  sold  and  delivered.(l)  In  general,  where  goods  are  to  be 
paid  for  partly  in  money  and  partly  by  other  goods,  the  plaintiff  cannot 
recover  upon  this  count.(2)  But  this  rule  does  not  appear  to  be  applica- 
ble to  cases  where  the  goods  to  be  taken  in  return  are  valued  as  money  ;(3) 
or  where  no  part  of  the  contract  remains  to  be  performed  except  the  pay- 
ment of  money.(4) 

The  value  of  fixtures  cannot  be  recovered  under  a  count  for  goods  sold 
and  delivered  ;(5)  nor  the  value  of  standing  trees  ;(6)  or  of  the  materials 
supplied  for  the  building  of  a  house.(7) 

Contract  entire. 

Where  several  articles  are  ordered  from  a  tradesman  at  the  same  time, 
the  plaintiflf  cannot  recover  for  the  delivery  of  a  part,  if  the  defendant  is 
desirous  of  receiving  the  whole. (8)  But  if  some  of  the  goods  contracted 
for  have  been  delivered,  and  the  purchaser  does  not  return  them,  he  will, 
in  general,  be  liable  for  the  actual  value  of  the  goods  delivered,  and  may 
maintain  a  cross  action  for  the  breach  of  contract.(9) 

Bond,  16  Id.  633 ;  Decker  v.  Mathews,  2  Kernan  R.  313.  Where  the  law  raises  an  implied  eon. 
tract,  the  plaintiff  may  unquestionably  recover  thereon  in  an  action  in  the  nature  of  assumpsit ; 
but  where  the  law  does  not  imply  a  promise,  such  an  action  is  not  proper.  See  Allen  y.  Patter- 
son, 3  Seld.  ite ;  Sienan  v.  Lincoln,  2  Duer,  6Y0.  As  to  a  waiver  of  tort,  see  Hinds  v.  Tweddle, 
T  How.  Pr.  218  ;  16  Barb.  633.  See,  also.  Tan  Leuven  i.  Lyke,  1  Comst.  515;  Campbell  v. 
Perkins,  4  Seld.  440.  See  Sohweizer  v.  Weiber,  6  Rich.  159,  holding  that  the  tort  cannot  be 
waived.) 

(1)  Bailey  v.  Goldsmith,  Peake's  N.  P.  C.  56  ;  Lyons  v.  Barnes,  2  Stark.  K  P.  0.  39. 

(2)  Harris  v.  Powle,  cited  1  H.  Bl.  281 ;  Jalon  v.  "West,  Holt,  119. 

(3)  Hands  v.  Bustin,  9  East,  349. 

(4)  Sheldon  v.  Cox,  3  Bam.  &  Cress.  420 ;  Forsyth  v.  Jervis,  1  Stark.  K  P.  C.  431. 

(5)  Lee  v.  Risdon,  1  Taunt.  188.    See  Pitt  v.  Shew,  4  Barn.  &  Aid.  208. 

Fixtures  not  separated  from  the  freehold,  cannot  be  recovered  under  a  count  for  goods  sold  and 
delivered.  Nutt  v.  Butler,  5  Esp.  116.  But  it  wag  held,  that  a  declaration  in  trespass  for  goods 
chattels  and  effects,  was  supported  by  evidence  of  taking  fixtures  under  a  distress  for  rent.  Pitt 
V.  Adam,  cited  in  2  Stark.  Ev.  818,  in  note.  t 

(As  to  what  are  fixtures,  see  Snedeker  v.  Warring,  2  Kemau  R.  110  ;  Murdock  v.  Harris,  20 
Barb.  401;  21  Id.  520.) 

(6)  Knowles  v.  Michel,  13  East,  249.  See  Bragg  v.  Cole,  6  B.  Moore,  114 ;  Evans  v.  Roberts, 
5  Barn.  &  Cress.  824,  mile,  p.  350. 

(1)  Cottrel  V.  Apsey,  6  Taunt.  322.  (See  Cole  v.  Swanston,  1  Cal.  61 ;  Hutchinson  v.  Cullum, 
23  Ala.  622.) 

(8)  Campsou  v.  Short,  1  Campb.  K  P.  C.  52  ;  Walker  v.  Dixon,  2  Stark.  TS-  P-  C.  281. 

(9)  Shipton  V.  Caason,  5  Barn.  &  Cress.  383. 

Note  993. — Oxendale  v.  WethereU,  9  Barn.  &  Cress.  386.  Later  cases,  however,  have  over- 
ruled this  doctrine.  Champlin  v.  Rowley,  13  Wend.  258;  Mead  v.  Degolyer,  16  Id.  632.  In 
Champlin  v.  Rowley,  the  contract  was  to  deliver  100  tons  of  pressed  hay,  within  a  given  period; 
and  the  vendee  was  to  pay  the  plaintiff  at  (he  rate  of  three  shillings  and  six  pence  per  cwt. — $100 
in  advance,  and  ilie  residue  when  the  whole  quantity  should  he  delivered.  Defendant  delivered  fifty 
tons ;  held,  that  plaintiff  was  not  entitled  to  recover  the  price  for  the  portion  delivered. 
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DeliTery  of  goods. 

The  plaintiff  must  prove  that  he  has  delivered  the  goods  purchased  to 
the  defendant,  or  has  done  something  equivalent  to  delivery ;  as,  for  in- 
stance, if  he  has  put  it  in  the  defendant's  power  to  take  away  the  goods 
himself  (1)  Where  goods  are  to  be  weighed  before  the  price  can  be  ascer- 
tained, the  weighing  and  delivery  of  a  part  "will  not  be  considered  as  a 
constructive  delivery  of  the  whole  for  the  purpose  of  this  action.(2)  A 
delivery  to  a  carrier  is  a  sufficient  delivery  to  the  defendant,(3)  and  if 
the  purchaser  of  goods  has  recovered  the  value  of  them  in  an  action  of 
trover  against  the  carrier  to  whom  they  were  delivered  on  his  account, 
he  cannot  afterwards  in  an  action,  brought  by  the  vendor  for  the  amount, 
contend  that  there  has  been  no  delivery  to  him.(4)  Where  a  person  who 
has  contracted  for  the  purchase  of  goods,  offers  to  resell  them  as  his  own, 
it  is  a  question  for  the  jury  whether  there  has  been  a  delivery  to  him. (,5) 
An  allegation  that  the  goods  have  been  delivered  to  the  defendant  will 
be  supported  by  proof  of  a  delivery  to  his  agent.(6) 

Value. 

Where  goods  are  sold  without  any  stipulation  respecting  their  price, 
their  value  at  the  time  of  delivery  must  be  proved :  and  the  plaintiff  will 
be  entitled  to  recover  according  to  their  apparent  value,  notwithstanding 
latent  defects,  if  the  purchaser  has  had  an  opportunity  of  inspecting  them ; 
provided  no  fraud  has  been  praeticed.(7)     Where  there  has  been  a  spe- 


Where  plaintiff  agreed  to  supply  defendant  with  straw  for  a,  stipulated  time,  at  the  rate  of 
three  loads  in  a  fortnight,  and  defendant  was  "to  pay  plaintiff  33s.  per  load,  for  each  load  so  de- 
livered on  his  premises ;"  held,  that  the  meaning  of  such  -a,  contract  was,  that  each  load  was  to 
be  paid  for  on  delivery.  "Withers  v.  Eeynolds,  2  Barn.  &  Add.  882 ;  (Evans  v.  Harris,  19  Barb. 
Rep.  416.) 

(1)  By  Holroyd,  J.,  Smith  v.  Chance,  2  Barn.  &  Aid.  753.  So  where  the  plaintiff  will  not 
suffer  the  goods  to  be  taken  away  till  paid  for.     GoodaU  v.  Skelton,  2  H.  Bl.  316. 

(2)  Simmons  v.  Swift  5  Barn.  &  Cress.  865. 

(3)  Dawes  v.  Peck,  8  T.  R.  330 ;  Button  v.  Solomonson,  3  Bos.  &  Pull.  582 ;  Anderson  v. 
Hodgson,  5  Price,  630;  Hart  v.  Sutley,  3  Campb.  N.  P.  C.  528;  Copeland  v.  Lewis,  2  Stark. 
N.  P.  C.  33.  As  to  what  is  suflfioient  evidence  of  such  delivery,  see  GoodaU  v.  Skelton,  2 
H.  Bl  316. 

In  the  case  of  the  vendor  and  vendee,  if  the  goods  are,  whilst  the  carrier  has  the  care  of  them, 
to  be  at  the  risk  of  the  vendor,  he  must  bring  the  action  against  the  carrier.  Parke,  J.,  in 
Preeman  v.  Birch,  1  Nev.  &  M.  420.  The  bailee  of  goods,  sending  them  by  a  carrier  to  the 
bailor,  may  sue  the  carrier  for  negligence.    Id. 

(The  action  for  goods  sold  and  delivered  can  only  be  maintained  by  proving  sale  and  delivery ; 
or  something  tantamount  to  a  delivery.  Gilliam  v.  Towles,  15  Ark.  64;  "Waldron  v.  Chace,  37 
Maine,  414;  Evans  v.  Harris,  19  Barb.  416  ;  Love  v.  Doak,  5  Texas,  343.  But  the  action  for 
goods  sold  may  be  sustained  by  showing  a  valid  contract.    Doremus  v.  Howland,  3  Zabr.  390.) 

(4)  Groning  v.  Mendham,  1  Stark.  N.  P.  C.  299. 

(5)  Blenkinsop  v.  Clayton,  7  Taunt.  597. 

(6)  Biggs  V.  Lawrence,  3  T.  E.  454. 

(7)  Blutt  V.  Osborne,  1  Stark.  N.  P.  C.  384. 

Note  994^ — "Where  a  party  contracted  to  supply  and  erect  a  warm  air  apparatus,  for  a  certain 
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cial  contract  for  the  price  of  the  goods,  but  they  have  not  been  furnished 
agreeably  to  the  terms  of  the  contract,  it  has  been  seen  that  they  may  be 
returned  within  a  proper  time,  and  that  if  they  are  kept,  the  plaintiff  can 
only  recover  their  actual  value  independently  of  the  contract,  especially  if 
there  has  been  an  express  warranty.(l)  Where  a  vendor  of  goods  is  only 
able  to  prove  the  delivery  of  a  package,  without  any  evidence  of  its  con- 
tents, it  will  be  presumed  that  it  is  filled  with  the  cheapest  commodity  in 
which  he  deals.(2) 

Credit  not  expired. 

If  the  action  is  brought  before  the  credit  given  for  the  payment  of 
goods  is  expired,  the  plaintiff  will  be  nonsuited.  Thus,  where  a  person 
purchases  goods,  and  agrees  to  pay  for  them  in  three  months  by  a  bill  at 
two  months,  which  is  not  given  at  the  proper  time,  an  action  for  goods 
sold  and  delivered  cannot  be  brought,  until  the  expiration  of  the  five 
months.(8)  But  where  there  is  no  stipulation  as  to  credit  in  the  contract, 
and  a  bill  is  given  in  payment,  which  is  dishonored,  the  seller  may  bring 
an  action  of  indebitatus  assumpsit  for  the  goods  immediately  ;(4)  and  the 


sum,  held,  in  an  action  for  the  price  (the  defence  to  which  was  that  the  apparatus  did  not 
answer),  that,  if  the  jury  thought  it  was  substantial  in  the  main,  though  not  quite  so  complete  as 
it  might  be  under  the  contract,  and  could  be  made  good  at  a  reasonable  rate,  the  proper  course- 
would  be  to  find  a  verdict  for  the  plaintiff,  deducting  such  sums  as  would  enable  the  defendant 
to  do  what  was  requisite.  Cutler  v.  Close,  5  Car.  &  Payne,  331  But  if  the  apparatus  was  of 
no  service,  not  at  all  answering  its  purpose,  then  the  verdict  flight  to  be  for  defendant. 

(See  Bristol  v.  Tracy,  21  Barb.  236.) 

<1)  Germaine  v.  Burton,  3  Stark.  N.  P.  0.  32;  King  v.  Boston,  cited  1  Bast,  481;  O'Kell  v. 
Sbiith,  i  Stark.  N.  P.  C.  ICJ ;  Fielder  v.  Starkin,  1  H.  Bl.  11.  In  some  cases,  where  the  goods 
are  retained  by  the  purchaser,  it  will  be  difficult  for  Mm  to  prove  that  they  were  not  furnished 
agreeably  to  the  contract,  and  he  will  not  be  allowed  to  repudiate  the  contract  entirely  at  the 
trial.  Hopkins  v.  Appleby,  1  Stark.  N.  V.ill;  Grimaldi  v.  White,  4  Esp.  N.  P.  C.  95;  Groning 
T.  Mendham,  1  Stark.  N.  P.  C.  251 ;  AnU,  p.  385. 

Note  995. — Street  v.  Blay,  2  Barn.  &  Adol.  456.  The  defendant  kept  a  heifer  which  he  had 
bought  on  Sunday  of  a  drover,  and  afterwards  made  a  promise  to  pay  for  her;  held,  that  having 
kept  the  beast,  he  was  liable,  at  all  events,  on  the  qmmima  meruit,  notwithstanding  the  contract 
made  on  Sunday.  Williams  v.  Paul,  6  Bing.  653,  Gaselee,  J.  The  subsequent  promise  was 
-sufficient  on  the  quawtmn  mermi. 

(2)  Clunnes  v.  Pezzey,  1  Campb.  ¥.  P.  C.  8.  But  if  the  defendant  has  been  guUty  of  fraud, 
the  presuitiption  is  in  favor  of  the  plaintiff's  demand.    1  Str.  405. 

(3)  Mussen  v.  Price,  4  East,  146;  Lee  v.  Risden,  2  Marsh.  459;  and  see  Waddington  v. 
Oliver,  2  N.  R.  61 ;  Price  v.  Nixon,  5  Taunt.  338. 

(4)  Hicking  v.  Hardy,  V  B.  Moore,  61 ;  Mussen  v.  Prioc,  4  East,  146 ;  Niokson  v.  Jepson,  2 
Stark.  N.  P.  0.  221.  If  a  person  buys  on  credit  with  a  design  of  defrauding  the  owner  of  goods, 
the  stipulation  as  to  credit  is  of  no  avail.  By  Byre,  Ch.  J.,  De  Symons  v,  Minchweek,  1  Esp. 
N.  P.  C.  430. 

Note  996. — Cromwell  v.  Lovett,  1  Hall,  56.  So,  where  4  promisswy  note  is  received  by 
means  of  the  fraud  of  the  vendee.     Pierce  v.  Drake,  1 5  John.  E.  415. 

If  the  vendee  contracts  to  give  a  note  for  goods  sold,  payable  on  demand,  and,  then  refuses  to 
give  the  note  he  may  be  sued  immediately  for  the  price.    Loring  v.  Gurney,  6  Pick.  E.  15.    And 
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plaintiff  may  recover  in  sueh  action,  if  the  bill  is  returned  to  him  over- 
due at  any  time  before  the  trial.(l)  Wheu  the  defence  is,  that  the  action 
has  been  commenced  before  the  expiration  of  the  credit,  the  court  will 
look  to  the  filing  of  the  bill  as  the  commencement  of  the  suit ;  and  al- 
though the  declaration  is  considered  as  relating  prima  facie  to  the  first 
day  of  the  term,  that  is  matter  of  evidence,  and  when  the  writ  is  pro- 
duced the  presumption  is,  that  the  party  declared  on  the  day  ^f  the  date 
of  the  writ.(2) 

Action  for  goods  bargained  and  sold. 

In  an  action  of  indebitatus. assmn-^&ii  for  goods  bargained  and  sold,(3) 


proof  of  the  usage  of  the  xendor  so  to  deal  with  his  customers,  is  evidence  to  prove  such  contract, 
provided  the  evidence  is  brought  home  to  the  knowledge  of  the  defendant.    Id. 

*  *  Where  goods  are  sold  on  a  credit  of  six  months,  by  buyer's  note,  and  are  -delivercdj  but 
the  note  is  refused,  the  seller  may  reclaim  the  goods,  or  treat  the  sale  as  for  cash,  and  sue  imnw- 
diately  for  the  price.  Corlies  v.  Gardner,  2  Hall,  345  j  "Woodhull  et  al.  v.  Wilson,  in  New  Tc^rjt 
Superior  Court,  1848,  (unreported)  S.  P.     But  the  count  should  be  speci^i.  *  * 

(1)  Burden  v.  Halton,  4  Bing.  454, 

Note  SST. — Where  on  the  sale  of  goods,  the  purchaser,  instead  of  giving  his  own  note  for  the 
goods,  transfers  the  note  of  a  third  person,  and  guaranties  the  payment  thereof,  if  the  note  be 
not  paid  when  due,  the  vendor  may  recover  on  a  count  for  goods  spld.  Butler  v.  iHaigW,  8 
Wend.  535.     See  Edwards  on  Bills  and  Notes,  192^0T, 

*  *  See  the  cases  stated  cmie,  note  705.  *  * 

(2)  Bull.  K.  P.  137  ;  Swaucott  v.  Westgarth,  A  East,  75  j  Rhodes  y.  Gibbs,  5  E^p.  N.  P.O. 
163  ;  Howe  v.  Cooker,  3  Stark.  N.  P,  C.  138.;  .Granger  v.  George,  5  Bam.  ,&  Cress.  152.  As  to 
the  matter  of  entitling  the  record  in  the  different  courts,  vide  supra,  p.  305. 

NOTB  998. — Unless  it  is  perfectly  clear  that  an  action  is  brought  for'  goods  sold  and  delivered 
befere  the  stipulated  credit  has  expired,  lihe  court  will  not,  o»  mptiom,  set  aside  th?  writ.  IiSfl})] 
V.  Pegg,  1  Dowl,  P,  0.  447. 

Where  the  cause  of  action  arises  in  the  term,  and  the  memorandum  of  the  bill  is  of  the  teipi 
^generally,  the  plaintiff  may  show,  in  evidence,  the  suing  out  ef  the  writ,  and  elect  to  consider 
it  the  commencement  of  the  action.  Pugh  y.  Martin,  3  Dougl.  347.  Lord  Mansfield  said,  with 
the  exception,  that  in  penal  actions,  and  m  cases  on  the  Statute  of  LisiitatioAg,  defendant  way 
fclways  resort  to  the  real  time. 

(3)  Note  999.,— Goods  bargained  a,Bd  ,sold,  will  not  lie  unless  there  b®  a  saJe.  Ijttledale,  /., 
in  8  Bam.  &  Cress.  277. 

Jo  maintain  an  action  for  goods  bargained  and  sold,  the  property  must  hav«  parsed ;  wd  the 
plaintiff  cannot  sustain  this  action  unless  he  ^  in  a  condition  to  recover  the  goods  jn  trover,  and 
must  sustain  the  loss  in  case  of  their  bemg  ,stol£ai  or  destroyed  by  fire.  Tindal,  dh.  J.,  in  BUiott 
V.  Pybus,  10  Bing.  R.  512.  The  defendant,  who  had  .ordered  a  maphi^ic  to  be  made,  without 
any  agreement  as  to  price,  paid  money  on  account  when  he  saw  it  complete ;  admitted  it  was 
made  to  order ;  and  requested  the  ma,ker  to  send  i{  home,  but  refused  to  pay  the  price  demanded 
by  him.  The  maker  refused  to  deliver  the  machine  with  out  receiving  the  full  amount ;  for  which 
he  ordered  his  attorney  to  proceed ;  when  he  said  he  would  endeavor  to  arrange  if  they  would 
give  him  time ;  held,  a  sufficient  acceptance  to  entitle  the  jnaker  to  sue  in  an  action  for  goods 
bargained  and  sold.  Id.  Here  the  property  passed  by  the  assent  to  the  price  demaudeij.  The 
distinctions  in  the  various  cases  on  this  subject  mn  extremely  fine. 

In  Bement  v.  Smith  (15  Wend.  493),  where  a  carriage  built  by  a  mechanic,  iri  pursuance  of  a 
cpntract,  is  tmdered,  to  the  emiamer,  an^  on  his  refusal  to  accept  and  pay  for  it,  it  is  left  in  the 
charge  of  a  third  person,  of  which  the  customer  has  notice,  tiie  mechanic,  instead  of  selling  jt 
for  what  it  may  bring,  and  suing  for  the  difference  may  forthwith  bring  his  action,  declaring 
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the  plaintiff  may  recover  the  sum  at  which  they  were  sold  and  such  dam- 
ages as  he  has  sustained  on  account  of  the  defendant's  refusal  to  receive 
the  commodity.(l)  It  seems  that  where  goods  are  to  be  weighed  pre- 
vious to  delivery,  an  action  for  goods  bargained  and  sold  cannot  be 
brought  before  they  are  weighed,  or  at  least,  before  an  offer  is  made  to 
weigh  them. (2)  It  has  been  held,  that  crops  agreed  to  be  taken  by  an 
incoming  from  an  outgoing  tenant  are  properly  described  as  goods  bar- 
gained and  sold. (3) 

There  have  been  different  opinions  as  to  the  right  of  a  vendor  to  bring 
an  action  for  goods  bargained  and  sold  after  a  resale.(4)     It  seems,  that  as 


upon  the  contract,  and  averring  a  delivery,  and  is  entitled  to  recover  the  price  agreed  upon  be- 
tween the  parties  at  the  time  of  the  contract.  But  see  Maberley  v.  Sheppard,  10  Bing.  99, 
and  cases  cited. 

Where  any  operation  of  weight,  measurement,  counting,  or  the  likCj  remains  to  be  performed, 
in  ordfer  to  ascertain  the  price,  the  quantity  or  the  particular  commodity  to  be  delivered,  and  to 
•put  it  in  a  deliverable  state,  the  contract  is  incomplete  until  such  an  operation  is  performed. 
But  where  the  goods  or  commodities  are  actually  delivered,  that  shows  the  intent  of  the  parties 
to  complete  the  sale  by  the  delivery,  and  the  weighing,  or  measuring,  or  counting  afterwards, 
would  not  be  considered  as  any  part  of  the  contract  of  sale,  but  would  be  taken  to  refer  to  the 
'adjustment  of  the  final  settlement  as  to  the  price.  "Wilde,  J.,  in  Macomber  v.  Parker,  13  Pick. 
'1'75.  But  "  where  a  man  sells  part  of  a  large  parcel  of  goods,  and  it  is  at  his  option  to  select 
part  for  the  vendee,  he  cannot  maintain  any  action  for  goods  bargained  and  sold,  until  he  has 
made  the  selection.  But  as  soon  as  he  appropriates  part  for  the  benefit  of  the  vendee,  the 
prcJperty  of  the  article  sold  passes  to  the  vendee,  although  the  vendor  is  not  bound  to  part  with 
the  possession  until  he  is  paid  the  price."  Bayley,  J.,  in  Rhode  v.  Thwaites,  6  Barn.  & 
Cress.  392. 

■'  A.,  having  a  patent  for  spinning  machinery,  received  an  order  from  B.  to  have  some  spinning 
'trames  made  for  him.  A.  employed  0.  to  make  them,  and  informed  the  latter  that  he  had  done 
so.  After  the  machines  were  completed,  and  packed  up  in  boxes  for  B.,  and  C.  had  informed  B. 
that  they  were  ready,  B.  refused  to  accept  them ;  held,  that  although  0.  might  recover  the  price 
in  an  action  for  not  accepting  the  machines,  he  could  not  recover  in  an  action  for  goods  sold  and 
'delivered,  or  goods  bargained  and  sold;  the  labor  having  been  bestowed  on  C.'s  own  materials, 
which  never  became  the  property  of  the  defendant,  the  defendant  not  having  assented  to 
C.'s  letter.  The  case  was  distinguished  from  Woods  v.  EusseU  (5  Barn.  &  Aid.),  on  the  ground, 
Aat  in  that  case,  portions  of  the  price  were  to  be  paid  according  to  the  progress  of  the 
work.    Atkinson  v.  Bell,  8  Barn.  &  Cress.  21 S. 

'  There  is  a  distinction  between  a  sale  and  a  contract  for  a  sale;  and  it  is  upon  this  ground  that 
the  Statute  of  Frauds  proceeds  in  requiring  written  evidence  to  substantiate  such  a  contract. 
Thus,  in  Penniman  v.  Hartshorn  (13  Mass.  81),  although  there  was  a  valid  memorandum  in 
'writing  of  the  contract ;  yet  the  court  said :  "A  mere  contract  to  sell,  without  a  delivery,  either 
actual  or  symboUoal,  does  not  pass  the  property."  (Where  an  article  is  made  to  order,  the  title 
'passes  on  delivery;  till  then  the  title  remains  in  the  manufacturer.  Andrews  v.  Durant,  1  Ker- 
nan  N.  T.  R.  35.) 

'  '  (1)  Hankey  v.  Smith,  Peake's  N.  P.  C.  57,  n. 
'  '   (2)  Simmonds  v.  Swift,  5  Barn.  &  Oressw.  856. 

■  (3)  By  Holroyd,  J.,  Mayfleld  v.  Wadsley,  3  B.  &  C.  364;  Evans  v.  Roberts,  5  B.  &  C.  829. 
And  see  Parker  v  Staniland,  11  East,  362  ;  Poulter  v.  Killinbeck,  1  Bos.  &  Pull.  397. 

(4)  Mestens  v.  Adcock,  4  Esp.  N.  P.  0.  251 ;  Hagedorn  v.  Laing,  6  Taunt.  162  ;  Hill  v.  Per- 
'rot,  3  Taunt.  274;  Browning  v.  Stalland,  5  Taunt.  450;  Hore  v.  Milner,  Peake'a  N.  P.  0. 
■^8,  n. ;  Langfort  v.  Tiler,  1  Salk.  113 ;  Greaves  v.  Ashlin,  3  Oampb.  426 ;  James  v.  Shore,  1 
Stark.  430. 
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tie  right  ot property  is,  in  general,  vested  in  the  buyer  from  the  time  of 
the  bargain, (1)  a  resale  onght  not  to  be  a  bar  to  the  action  for  goods 
bargained  and  sold,  though  it  maj^  be  considered  as  an  unlawful  conver- 
sioii,(2)  for  which  damages  may  be  recovered  from  the  seller,  or  in  case  of 
refusal  to  redeliver  the  property,  from  the  second  vendee.  Where  the 
vendee  is  expressly  entitled  to  resell  the  goods  if  they  are  not  removed 
before  a  certain  day,  the  declaration  should  be  special. (3) 

Action  for  work  and  labor. 

There  is  a  great  variety  of  agreements,  not  under  seal,  containing  de- 
tailed provisions  regulating  the  prices  of  labor,(4)  rates  of  hire,  the  times 
and  manner  in  which  the  contract  is  to  be  performed,  which  are  usually 
declared  upon  in  the  general  form  of  a  count  for  work  and  labor ;  as  con- 
tracts of  affreightment,  builder's  agreements,  and  the  like.  (5)  And  where 
an  entire  agreement  has  been  entered  into  for  work  and  labor,  and  for 
material  supplied,  the  plaintiff,  it  seems,  may  recover  his  whole  demand 
on  the  general  counts  applicable  to  the  several  parts  of  the  contract.'(6) 
Where  alterations  have  been  made  in  the  original  contract  by  the  consent 


(1)  By  Bayley,  J.,  Bloxham  v.  Sanders,  4  Bam.  &  Cressw.  949. 

(2)  Mestens  v.  Adcook,  4  Esp.  N.  P.  C.  251.  It  would  seem  that  in  an  action  for  such  con- 
version, the  vendor's  lien  for  the  price  could  not  be  set  up. 

(3)  See  Hagedom  v.  Laing,  6  Taunt.  166. 

Note  1000. — In  Maclean  v.  Dunn  (4  Bing.  R.  Tl'7),  it  was  held,  that  where  the  purchaser  of 
goods  refuses  to  take  them,  the  vendor,  by  re-selling  them,  does  not  preclude  himself  from  re- 
covering damages  for  the  breach  of  contract.  Chief  Justice  Best  observed :  It  is  a  practice 
founded  on  good  sensE,  to  make  a  resale  of  a  disputed  article,  and  to  hold  the  origiaal  contractor 
responsible  for  the  difference."  The  same  principle  is  recognized  in  New  York.  Clarkson  v. 
Carter,  3  Cowen,  85 ;  Sands  v.  Taylor,  5  John.  E.  410,  411.  Though  in  the  latter  case,  Kent, 
Ch.  J.,  adds :  "It  would  be  unreasonable  to  oblige  him  (the  vendor)  to  let  the  article  perish  on 
his  hands,  and  run  the  risk  of  the  solvency  of  the  buyer."  "But"  Best,  Ch.  J.  {supra),  "  It  is 
difBcnlt  to  say  what  may  be  esteemed  perishable  articles,  and  what  not ;  but  if  articles  are  not 
perishable,  price  is,  and  may  alter  in  a  few  days,  or  a  few  hours." 

*  *  As  to  the  sale  of  stock,  not  redeemed  when  pledged,  or  not  accepted  on  a  time  contract, 
see  Vaupell  V.  Woodward,  2  Sandf  Ch.  E.  143;  Wilson  v.  Little,  1  Sandf  Super;  C.  R,  351; 
Allen  V.  Dykers,  3  HiU,  594;  S.  C,  in  error,  1  Hill,  49Y.  *  * 

(4)  Note  1001. — If  a  party  by  a  fraudulent  representation  as  to  his  title  to  land,  induce  the 
plaintiff  to  bestow  labor  upon  it  in  expectation  of  enjoying  it  is  joint  owner,  on  discovering  the 
fraud,  he  is  entitled  to  recover  the  value  of  the  work  done.  Richard  v.  Stanton,  16  Wend.  25. 
(If  the  party  stipulates  for  compensation  for  improvements,  he  can  only  recover  on  the  contract. 
Streeter  v.  Sumner,  19  N.  H.  516) ;  Whipple  v.  Dow,  2  Mass.  R.  416.  In  the  latter  case,  which 
was  assumpsit  by  a  widow  to  recover  pay  for  the  board  of  her  daughter  while  under  age.  Par- 
sons, Ch.  J.,  said:  "  The  plaintiff  has  brought  her  action  upon  an  implied  prdm'ise  of  her  daugh- 
ter to  pay  for  her  support  during  her  infancy,  she  having  suf&cient  estate  for  her  ovni  support. 
The  special  agreement  being  annulled  by  the  daughter,  on  her  arriving  at  fuU  age,  is  as  if  it  had 
never  been  made."  And  in  Eichard  v.  Stanton  (swpra),  the  contract  being  by  parol,  was  void  at 
law,  upon  the  principle  that  money  paid  on  a  parol  contract  may  be  recovered  back,  where  the 
contract  is  void,  and  there  is  a  failure  of  consideration. 

(5)  By  LordBUenborough,  Clarke  v.  Gray,  6  East,  569. 

(6)  See  GottereU  v.  Apsey,  6  Taunt.  322. 
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of  the  parties,  the  plaintiff  may  recover  as  far  as  the  estimate  has  been 
acted  upon,  according  to  the  estimated  prices ;  and  beyond  the  estimate, 
he  is  entitled  to  recover  on  the  footing  of  a  quantum,  meruit,  and  according 
to  measure  and  value.(l) 

An  unstamped  proposal  on  the  part  of  the  defendant,  containing  an 
estimate  of  the  amount  of  work  to  be  done,  and  which  has  not  been 
finally  acceded  to,  is  admissible  in  evidence  for  the  defendant.(2)  And 
where  a  parol  contract  for  services  to  be  performed,  adopts  the  terms  for 
a  written  prospectus  previously  existing,  the  prospectus  may  be  read  with- 
out a  stamp.(3) 


(1)  Robsou  V.  Godfrey,  Holt's  N.  P.  0.  236 ;  Pepper  v.  BuriftOi},  Pealse's  N.  P.  C.  103.  Yida 
?iiipra,  p.  400. 

Note  1002.— "Wright  v.  "Wright,  1  Litt.  l'?9  ;  16  Id.  586;  Dubois  v.  The  Delaware  and  Hud- 
son Canal  Co.,  12  "Wend.  334. 

"Where  a  man  is  employed  to  do  work  under  a  written  contract,  and  a  separate  order  for  other 
work  is  afterwards  given  by  parol,  during  the  continuance  of  the  first  employment,  the  writte);i 
contract  need  not  be  produced  by  the  plaintiff  for  the  second  work.  Eeid  v.  Batte,  1  Mood.  & 
Malk.  413.  Wherever  the  contents  of  the  writing  are  involved  in  the  cause,  the  writing  itself 
must  of  course  be  produced.  In  this  case  there  was  express  evidence  that  the  work  in  ques- 
tion was  done  under  a  new  order,  perfectly  distinct  from  that  contained  in  the  written  agree- 
ment.    Id.  in  note. 

,  In  Haswell  v.  Goodchild  (12  "Wend,  2'73),  which  was  a  contract  under  the  Mechanics'  Lien  law 
in  the  city  of  New  York,  it  was  held,  that  the  contract  must  be  in  writing,  and  the  work  for 
which  the  owner  is  sought  to  be  charged,  must  be  done  in  pursitcmce  of  such  contract ;  stjU  it  is 
not  necessary  to  the  enforcement  of  the  remedy  given  by  the  statute,  that  the  work  should  be 
is  literal  compliance  with  the  contract,  nor  will  a  departure  from  the  prescribed  mode  in  which 
it  was  to  be  done,  deprive  the  mechanic  or  laborer  of  his  remedy,  so  long  as  the  work  is  done 
upon  the  house  mentioned  in  the  contract.  Thus,  where  the  contract  was  to  buUd  a  two  story 
house,  and  the  house  in  fact  built  was  a  three  story  Twuse,  it  was  held,  notwithstanding  the  vari- 
ance, that  the  mechanic  or  laborer  who  bestowed  work  upon  the  building  was  entitled  to  the 
remedy  givan  by  the  statute.  Haswell  v.  Goodchild,  16  "Wend.  273.  (Though  not  done  accord- 
ing to  contract,  if  (he  departure  be  by  consejit,  or  if  the  work  be  accepted,  the  builder  may  re- 
cover,   Bassett  v.  Sanborn,  9  Cush.  58  ;  Morrison  v.  Cummings,  26  Vt.  486 ;  26  "Wend,  665.) 

(2)  Penifold  v.  Hamilton,  2  Stark.  U",  P,  C.  415. 

(3)  Edgar  v.  Blick,  1  Stark.  C.  464.  "Where  the  agreement  is  contained  in  the  copy  of  a  pros- 
pectus delivered,  that  identical  copy  must  be  stamped.    "Williams  v.  Stoughton,  2  Stark.  C,  292, 

Note  1003,— See  1  Phil.  Bv,  518, 

A.  had  buUt  a  house  for  B.  under  a  written  contract,  not  admissible  in  evidence  for  want  of  a 
stamp.  A,  sued  B.  for  the  value  of  certain  work  about  the  house,  alleging  them  to  be  extras ; 
held,  that  the  court  could  not  look  at  the  unstamped  contract  to  ascertain  whether  those  works 
were  jooluded  in  it  or  not,  and  that  the  plaintiff  must  be  nonsuited,  Vincent  v.  Cole,  3  Car,  & 
Payne,  481, 

After  the  plaintiff  has  proved  by  witnesses,  a  case  pf  implied  or  oral  contract,  he  cannot  be 
nonsuited  by  the  defendant's  producing  an  unstamped  written  instrument,  purporting  to  contain 
the  terms  of  the  contract,  Fielder  v.  Eay,  6  Bing,  332 ;  4  Car.  &  Payne,  61,  But  the  court 
granted  a  new  trial  upon  payment  of  costs,  in  order  that  the  defendant  might  have  an  opportu- 
nity of  producing  the  agreement  properly  stamped.  See  the  oases  of  Doe  v,  Morris,  12  East, 
gSl ;  Stevens  v.  Piuney,  8  Taunt.  32'7 ;  Strother  v.  Burr,  3  Bing,  144;  Eeed  v.  Deere,  f  Barn.  & 
Crosaw.  266  ;  Eex  v.  The  Inhabitants  of  Rawden,  8  Id,  '708, 

(If  the  contract  remains  unresoinded,  the  builder  can  only  recover  on  it,  making  it  the  founda- 
tion of  his  action.    Ladue  v.  Seymour,  24  "Wend.  60 ;  "Williapjs  v.  Keeph,  4  Hill  B,  168,     If  the 
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Liability  of  defendant.  i 

The  work  must  be  proved  to  have  been  done  upon  the  credit  of  the 
defendant.  Proof  that  the  defendant  is  registered  owner  of  a  ship  ia 
prima  fade  evidence  of  liability  for  the  repairs  of  the  ship;  but  such  evi- 
dence may  be  rebutted  by  the  circumstance  that  the  legal  owner  has  not 
interfered  personally,  or  by  his  agent,  with  the  management  of  the  ship.(l) 
The  action  for  work  and  labor  may  be  brought  on  an  implied  assumpsit 
against  a  person  who  is  guilty  of  a  tort  which  is  waived ;  as  for  the  service 
of  an  apprentice  who  has  been  harbored  by  the  defendant.(2)  The  plain- 
tiff cannot  maintain  an  action  against  the  defendant  for  the  performance 
of  services,  which  h«  has  performed  in  consequence  of  directions  from  the 
agent  of  the  defendant,  but  without  any  privity  with  the  defendant  ;(3) 
nor  where  the  person  emploj'ing  the  plaintiff  has  reserved  to  himself  a 
discretion  as  to  affording  or  denying  remuaeration.('i) 


\ 
contract  has  not  been  performed,  he  may  recover  the  value  of  his  services  by  sho*ing  that  the 
work  has  been  accepted.  Gregory  v.  Mack,  3  HUl  R.  380.  And  where  a  contractor  acts  in 
gpod  faith  and  completes  the  work,  which  becomes  of  value  to  the  owner  of  the  premises,  it  has 
been  held  that  he  may  recover  the  contract  price,  deducting  therefrom  the  damages  resulting 
from  his  failure  to  fulfill  the  contract.  Gleason  v.  Smith,  9  Cush.  (Mass.)  484 ;  Davis  v.  Barring- 
ton,  10  Foster  (N.  H.)  517  ;  Morrison  v.  Gummings,  26  Vt.  486.) 

(1)  Briggs  V.  VFilkinson,  1  Bam.  &  Cressw.  30 ;  Cox  v.  Reid,  1  Ey.  &  Mo.  190 ;  Jennings  v. 
Griifiths,  1  Ey.  &  Mo.  42  ;  Toung  v.  Brander,  8  East,  11 ;  Harrington  v.  Fry,  2  Bing.  179 ;  and 
see  4  G.  IV,  ch.  41,  §  43,  6  G.  lY,  ch.  110,  §  45. 

Note  1004.' — The  master  is  always  liable  for  repairs,  made  by  himself,  unless  in  express  terms 
the  credit  is  confined  to  the  owners ;  but  where  the  contract  is  made  by  the  owners  themselves, 
or  under  circumstances  that  show  that  credit  was  given  to  them  alone,  the  master  is  not  liable. 
2  Stark.  Ev.  942.  By  owners,  is  meant  those  whose  agent  the  master  is ;  a  mere  mortgagee  of 
the  acting  owner  of  a  share  of  a  ship,  who  neither  takes  possession  nor  interferes  at  all  in  the 
management,  is  not  liable.    Id. 

Though  the  contract  in  respect  to  a  seaman's  wages  provides  for  a  forfeiture  thereof  in  case  of 
disobedience  ;  yet  if  it  appear  that  such  disobedience  was  the  result  of  misconduct  on  the  part 
of  the  owner,  the  seaman  may  recover  his  wages.  Train  v.  Bennet,  1  Malk.  M.  &  C.  32.  So  ift 
Sherman  v.  Bennet  (Id.  489),  the  same  principle  was  recognized ;  the  first  fault  being  ih  the 
seaman.  Wages  of  secumen. — Seamen  have  a  triple  security  for  the  payment  of  their  wages,  the 
ship,  the  owner,  and  the  master.  The  owner  is  bound  not  by  any  express  covenant  or  promise 
in  the  written  contract,  but  by  the  decree  of  the  law,  named  or  not  named,  declared  or  con- 
cealed. ' 

The  master  makes  the  contract  as  well  for  his  owner  as  himself  and  the  ship,  and  all  are 
bound  by  it.  Brondo  v.  Haven,  1  Gilp.  R.  592.  And  a  sale  of  the  ship  subsequent  to  the  Gxe» 
cution  of  the  shipping  articles,  will  not  discharge  the  owner  from  such  liability.  Id.  In  Hussy 
v.  Allen  (6  Mass.  R.  163),  the  contract  was  made  and  the  supplies  after  the  sale. 

If  the  owners  have  given  no  authority  to  the  master  to  act  as  factor,  and  the  authority  is  not 
implied  from  the  course  of  trade,  they  are  not  liable.  >  Taylor  v.  Wells,  3  ."Watts,  65.  The  case 
of  Kemp  V.  Coughtry  (11  John.  R.  107),  is  founded  on  usage. 

(2)  Foster  v.  Stewart,  3  M.  &  Selw.  191  ;  Lightly  v.  Cloustan,  1  Taunt.  112. 

(3)  Sohmaling  v.  Thomlinson,  6  Taunt.  147 ;  Call  v.  Backhouse,  6  Taunt.  148  ;  Morris  v.  Bur- 
dett,  2  Maule  &  Selw.  212  ;  Guy  v.  Gore,  2  Marsh.  273. 

(4)  Taylor  v.  Brewer,  1  M.  &  Selw.  299.    See  Jewry  v.  Busk,  6  Taunt.  302. 
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Service  performed. 

Where  a  person  has  contracted  to  serve  for  a  stipulated  time  as  a  clerk 
or  a  servant,  the  contract  is,  in  general,  entire,  and  the  service  for  the 
whole  time  is  a  condition  precedent  for  the  recovery  of  the  wages  or 
salary.(l)     It  is  snfficieat,  however  for  the  plaiatiff  to  show  that  he  was 


(1)  Cutter  V.  Powell,  6  T.  R.  326 ;  Countess  of  Plymouth  v.  Ttirogmorton,  1  Salk.  65  ;  Rex  v. 
Whittlebury,  6  T.  R.  461 ;  Buston  v.  CaUyer,  4  Bing.  309,  where  it  was  held  that  a  general 
hiring  of  a  clerk  was  a  hiring  for  a  year. 

Note  1005. — Condition  peeobdent. — See  Maryon  t.  Carter,  4  Oar.  k  Payne,  295  ;  Faxon  v. 
Mansfield,  2  Mass.  R.  147 ;  Stark  t.  Parker,  2  Pick.  267  ;  M'Millen  v.  Tanderlip,  12  John.  R. 
165  ;  Jennmgs  v.  Camp,  13  Id.  94;  Reab  v.  Moor,  19  Id.  337  ;  Lantry  v.  Parka,  8  Cowen,  63  ; 
Sinclair  v.  Bowes,  9  Barn.  &  Cress.  92.  The  case  last  cited  was  upon  au  entire  contract  to  re- 
pair a  damaged  chandeher  and  make  it  complete  for  £10  ;  held,  that  an  action  will  not  lie  for  the 
value  of  a  partial  repair,  though  such  repair  was  beneficial  to  the  defendant,  and  consisted  partly 
in  a  supply  of  fresh  materials,  such  materials  not  having  been  demanded  back.  In  Bates  v. 
Hudson  (6  Dowl.  &  Ryl.  3),  plaintiff  contracted  to  cure  497  sheep  of  the  scab,  and  if  he  did  not 
cure  all  he  was  to  have  no  pay ;  held,  that  not  having  cured  all,  he  was  not  entitled  to  recover 
anything. 

A  different  principle  has  been  settled  in  a  late  case  in  New  Hampshire.  In  Britton  v.  Turner 
(6  New  Hamp.  R.  481),  it  was  ruled,  that  where  a  party  undertakes  to  pay  upon  a  special  con- 
tract for  the  performance  of  labor,  or  the  furnishing  of  materials,  he  is  not  to  be  charged  upon 
such  special  agreement  until  the  money  is  earned  according  to  the  terms  of  it ;  and  where  the 
parties  have  made  an  express  contract,  the  law  will  not  imply  and  raise  a  contract  different  from 
that  which  the  parties  themselves  have  made,  except  upon  some  further  transaction  between  the 
parties.  The  facts  of  the  case  were  these ;  The  contract  was  to  work  one  year  for  the  sum  of 
$120.  Defendant  had  evidence  to  show  that  plaintiff  left  after  about  nine  mouths'  service,  with- 
out consent  and  without  cause ;  but  he  proved  no  damage  in  consequence  of  his  not  performing 
his  contract.  The  court  directed  the  jury,  that  although  they  might  be  satisfied  that  plaintift" 
left  defendant's  service  against  his  consent,  and  without  suf&cient  cause,  yet  the  plaintiff  would 
be  entitled  to  recover  upon  his  quamivm,  meruit  count,  such  sum  as  the  labor  was  reasonably 
worth ;  and  upon  exceptions  taken,  the  court  affirmed  the  verdict  of  the  jury  for  the  plain- 
tiff. Id.  Tha  technical  reasoning,  that  the  performance  of  the  contract  is  a  condition  precedent, 
and  the  conti-act  being  entire,  there  can  be  no  apportionment,  was  considered  as  not  properly 
appHcable  to  this  species  of  contract,  where  a  beneficial  service  has  been  actually  performed. 
Id.  The  principle  of  this  decision  was  recognized  in  Oxendale  v.  Wetherell  (9  Barn.  &  Cress. 
386),  in  respect  to  an  entire  contract  for  the  sale  of  goods.  That  case,  however,  is  denied  in 
Champlin  v.  Rowley  (13  Wend.  258),  and  Mead  v.  Degolyer,  (16  Id.  632).  See  alse  PhUbrook  v. 
Belknap,  6  Verm.  R.  383;  Hair  v.  Bell,  Id.  35.  See  Siboui  v.  Kirkman,  1  Mood.  &  Malk.  418, 
as  to  construction  of  a  building  contract,  with  a  penalty  for  non-performance. 

A  general  employment  to  do  work,  will  not  prevent  the  mechanic  from  recovering  his  pay 
before  the  work  is  completed.  Thus,  in  Roberts  v.  Havelock  (3  Barn.  &  Adol.  404),  a  ship  out- 
ward bound  with  goods,  being  damaged  at  sea,  put  into  a  harbor  to  receive  some  repairs,  which 
had  become  necessary  for  the  continuance  of  her  voyage,  and  a  shipwright  was  engaged,  and 
undertook  to  put  her  into  thorough  repair ;  before  this  was  completed,  he  required  payment  for 
his  work  already  done,  without  which  he  refused  to  proceed ;  and  the  vessel  remained  in  an 
unfit  state  for  sailing;  held,  that  the  shipwright  might  maintain  an  action  for  the  work  already 
done,  though  the  repair  was  incomplete,  stnd  the  vessel  thereby  kept  from  continuing  her  voyage, 
at  the  time  when  the  action  was  brought.  Lord  Tenterden,  Ch.  J.,  said :  "  There  is  nothing  in 
the  present  case  amounting  to  a  contract  to  do  the  whole  repairs  and  make  no  demand  until  they 
are  completed."    See  Shaw  v.  Turnpike  Co.,  2  Penn.  R.  454. 

Notwithstanding  the  universality  of  the  position,  that  performance,  when  it  is  the  considera- 
tion for  the  payment  of  the  stipulated  price,  is  a  condition  precedent,  yet  the  conduct  of  the  em- 
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ready  to  tender  his  services,  thougli  he  was  not  actually  employed  during 
the  whole  time,  or  was  incapacitated  from  illness,  or  was  wrongfully  dis- 
missed.(l)  In  domestic  service,  there  is  a  common  understanding  that 
the  contract  may  be  dissolved  on  reasonable  notice,  as  a  month's  warning 
or  a  month's  wages ;  but  there  does  not  appear  to  be  any  such  practice 
with  respect  to  servants  in  husbandry,  or  clerks.(2) 


ployer  in  adopting  the  contract,  when,  if  he  disputed  the  performance,  he  had  it  in  his  power  to 
rescind  it  in  ioto  by  placing  the  parties  in  siatu  quo,  affords,  as  against  him,  a  conclusive  presump- 
tion that  the  work  has  been  already  executed,  or  at  all  events,  excludes  the  party  from  taking 
he  objection.  2  Stark.  Bv.  945.  The  cases  of  Grimaldi  v.  White  (4  Esp.  R.  95),  Fisher  v. 
Samuda  (1  Campb.  190),  and  Groning  v.  Mendham  (1  Stark.  R.  251),  are  instances  to  this  effect_ 
The  principle  extends  to  all  cases  of  executory  contracts  of  art  to  be  delivered  in  a  complete 
state.   The  party  receiving  the  work  under  a  speciiic  contract,  must  abide  by  it,  or  rescind  it  in  tola. 

Where  such  a  complete  return  and  rescinding  of  the  contract  is  impracticable,  as  where  the 
contract  is  to  build  a  wall,  or  a  house,  on  the  premises  of  the  employer,  and  the  contract  cannot 
be  rescinded  in  toio,  then,  although  the  defendant  has  partially  availed  himself  of  the  plaintiff's 
labor,  and  the  materials  supplied  by  him,  and  has  not  rescinded  the  contract  in  toio,  jet  it  seems 
to  be  now  settled,  that  if  the  work  has  been  defectively  performed,  the  plaintiff  cannot  recover 
but  on  qiMmtwm  meruit  for  the  labor,  and  quantum  valebant  for  the  materials,  to  the  amount  of  the 
benefit  actually  derived.     2  Stark.  Bv.  945.    See  also  infra. 

In  Owen  v.  Bowen  (4  Car.  &  Payne,  93),  it  wasield,  that  if  A.,  agrees  to  serve  B.  as  an  apothe- 
cary's assistant,  at  such  salary  as  C.  should  think  reasonable,  and  it  appear  that  no  application 
had  been  made  to  C.  to  fix  any  salary,  A.  cannot  recover  anything  for  his  services  in  an  action 
for  work  and  labor. 

*  *  See  ante,  note  987.  *  * 

(Where  a  person  engages  to  work  for  another  for  a  certain  length  of  time,  and  is  prevented  by 
sickness  from  fulfilling  the  contract,  he  may  recover  the  value  of  his  services  to  his  employer  for 
the  time  he  has  worked  (Hubbard  v.  Belden,  1  Wms.  (Vt.)  645) ;  unless  the  employer  has  suf- 
fered damages  in  consequence  of  his  failure.  ,  Patrick  v.  Putnam,  Id.  759.  If  dismissed,  he  re- 
covers for  services  previously  performed.  Lawrence  v.  GuHifer,  38  Maine,  532.  If  the  dismissal 
be  without  good  cause,  he  may  recover  for  his  whole  term  of  service,  or  for  so  much  of  it  as  he 
lost,  not  being  able  to  get  other  employment.  Jones  v.  Jones,  2  Swan  (Tenn.),  605  ;  Bowler  v. 
Armour,  24  Ala.  194 ;  Ricks  v.  Tates,  5  Ind.  115.) 

(1)  Rex  V.  Wintersell,  Cald.  298  ;  Bex  v.  Sutton,  5  T.  R.  657  ;  GandaU  v.  Pontigny,  1  Stark. 
N.  P.  C.  198.  And  see  Spain  v.  Arnott,  2  Stark.  N.  P.  0.  256 ;  Robinson  v.  Hurdman,  3  Bsp. 
C.  235 ;  Eardley  v.  Price,  2  N.  R.  333  ;  Hulle  v.  Heightman,  2  Bast,  145  ;  Chandler  v.  Greeves, 
2  H.  Bl.  606. 

(2)  6  T.  R.  326  ;  4  Bing.  313.     See  Eardley  v.  Price,  2  N.  R.  333,  as  to  schoolmasters. 
Note  1006. — Breston  v.  Collyer,  12  B.  Moore,  552.    A  general  hiring  of  a  clerk,  is  a  hiring 

for  a  year,  and  so  on  from  year  to  year,  for  so  long  as  the  parties  respectively  should  please,  and 
may  be  so  described  in  the  declaration ;  and  such  an  implied  hiring  is  not  destroyed  by  the 
salary  being  paid  monthly ;  nor  is  the  contract  within  the  Statute  of  Frauds.  Id.  The  defend- 
ant may  put  an  end  to  such  a  contract  at  the  expiration  of  any  one  year,  upon  a  reasonable 
notice.  Id.  But  he  has  no  right  to  dismiss  him  from  his  service  before  the  expiration  of  the 
current  year,  unless  he  has  misconducted  himself.    Id. 

If  a  clerk  be  engaged  at  a  salary  of  £100  a  year,  and  having  received  his  wages  up  to  a  cer- 
tain time,  serve  for  some  time  longer,  and  then  leave  the  service  before  the  year  expires,  with- 
out due  cause,  and  without  any  notice  ;  whether  he  is  entitled  to  recover  wages  up  to  the  time 
of  his  quitting,  qibere ;  at  all  events  he  is  liable  to  a  cross  action,  for  leaving  without  notice. 
Huttman  v.  Boulnois,  2  Car.  &  Payne,  509. 

A  child  at  school,  for  whom  payment  had  been  made  quarterly,  was  sent  home  for  illness,  four 
days  after  the  commencement  of  a  quarter,  and  did  not  return :  held,  that  the  master  was  en- 
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It  has  beea  before  mentioned,  that  the  plaintiff  cannot  recover  in  this 
action,  if  he  has  deviated  from  the  plan  agreed  on  betvyeen  the  parties  without 
the  defendant's  acquiescence  ■,(!)  and  he  will  not  be  entitled  to  any  dam- 
ages whatever,  if  no  benefit  has  accrued  to  the  defendant  in  consequence 
of  the  improper  or  unskillful  execution  of  the  work.(2)  The  defendant 
may  reduce  the  damages,  by  showing  that  the  work  done,  and  materials 
provided,  were  inferior  in  value  to  those  stipulated  for.(3)  Where  a 
specific  sum  has  been  agreed  to  be  paid  by  the  defendant,  it  seems  proper 
to  give  notice  to  the  plaintiff,  if  it  is  intended  to  dispute  his  demand  on 
the  ground  of  the  inadequacy  of  the  work.(4)  The  defendant  may  show, 
that  the  employm-ent  of  the  plaintiff"  was  in  contravention  of  the  law.(5) 


titled  to  a  whole  quarter's  schooling,  although  there  was  no  express  contract  for  a  quarter's 
notice,  or  a  quarter's  pay,  and  although  the  school  was  a  day  school,  at  which  the  child  was  the 
only  boarder.  Collins  v.  Price,  5  Bing.  130.  Although  there  was  no  express  contract,  there 
Was  evidence  of  an  implied  contract  from  quarter  to  quarter. 

(1)  Ellis  V.  Hamlin,  3  Taunt.  52;  Hayden  v.  Hayward,  1  Campb.  K  P.  C.  180;  Bum  v.  Miller, 
4  Taunt.  'J45,  ante,  p.  400. 

(2)  I'arnsworth  v.  Garrard,  1  Campb.  N.  P.  38;  Montrio  v.  Jefferies,  1  Ry.  &  Mo.  SIT ;  Denew 
v.  DavereU,  3  Campb.  N.  P.  C.  451 ;  Duncan  v.  Blundell,  3  Stark.  N.  P.  0.  6 ;  Kannen  v.  M'Mul- 
l*n,  Peake's  N.  P.  C.  59 ;  Hupe  v.  Phelps,  2  Stark.  N".  P.  C.  480.  'Where  the  property  is  capa- 
ble of  a  redelivery,  it  should  be  returned  without  delay ;  otherwise  the  plaintiff  will  be  liable  to 
the  defendant  on  a  quaidwm.  meruit    Okell  v.  Smith,  1  Stark.  K  P.  C.  107.     Tide  supra,  p.  379 

(3)  Parnsworth  v.  Garrard,  1  Campb.  N.  P.  C.  33;  Fisher  v.  Samuda,  1  Campb.  N.  P.  C.  190; 
Barton  v.  Butter,  7  East,  482. 

Note  1007. — In  an  action  on  a,  special  contract  for  work  and  labor  under  the  contract,  and 
for  work,  labor  and  materials  generally,  the  defendant  may  give  in  evidence,  that  the  work  has 
been  done  improperly,  and  not  agreealily  to  the  contract;  and  the  plaintiff  in  such  case  wiU  be 
entitled  only  to  recover  (on  the  general  count)  the  real  amount  of  the  work  done,  and  for  mate- 
rials. Chapel  V.  Hicks,  2  Cromp.  &  Meeson,  214.  (See  Byerly  v.  Kepley,  1  Jones'  Law,  N.  C. 
35 ;  White  v.  Ohver,  36  Maine,  92.) 

(4)  Barton  v.  Butter,  7  East,  482 ;  Brown  v.  Davis,  7  Bast,  479,  n. 

(5)  Coates  v.  Hatton,  3  Stark.  C.  61,  62,  n. 

Note  1008.— Hunt  v.  Enickerbocker,  5  John.  R.  327 ;  Wheeler  v.  Russell,  17  Mass.  R.  258  ; 
15  Id.  39. 

In  Spaulding  v.  Alford  (1  Pick.  33),  it  was  held,  that  the  statute  prohibiting  unlicensed  phy- 
sicians from  recovering  for  their  services,  extended  to  physicians  resident  out  of  the  state,  in 
respect  to  their  services  within ;  the  object  of  the  act  being  to  guard  against  the  evil  effects  of 
ignorant  and  unskillful  practitioners. 

On  an  action  for  washing  defendant's  clothes,  it  was  held  to  be  no  defence  that  defendant  was 
a  prostitute,  and  that  some  of  tie  dresses  were  of  an  expensive  kind,  and  were  used,  to  the 
knowledge  of  the  plaintiff,  with  a  view  to  prostitution ;  for  it  was  necessary  that  she  should  have 
clean  linen,  and  the  court  could  not  take  into  consideration  which  of  the  articles  were  used  for 
an  improper  purpose,  and  which  were  not.     Lloyd  v.  Johnson,  1  Bos.  &  Pull.  340. 

Where  the  contract  is  illegal,  it  makes  no  difference  that  the  parties  thought  they  were  acting 
legally.    Wilkinson  v.  Loudonsook,  3  Maule  &  Selw.  126. 

Courts  of  justice  can  give  no  assistance  to  the  enforcement  of  contracts  that  the  law  has  inter- 
dicted. Where  a  provision  is  enacted  for  public  purposes,  it  mak«a  no  difference  whether  the 
thing  is  prohibited  absolutely,  or  only  under  a  penalty.  Mr.  Justice  Bayley,  in  5  Barn.  &  Adol. 
335  •  Springiield  Bank  v.  Merrick,  14  Mass.  R.  322.  No  principle  is  better  settled,  than  that  no 
action  will  lie  on  a  contract  made  in  violation  of  a  statute,  or  of  a  principle  of  the  common  law. 
Wheeler  v.  Eussell,  17  Mass.  R.  258,  281.    SeS' Mitchell  v.  Smith,  1  Biim.  110;  Hunt  v.  Knick- 
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It  lias  been  held,  that  a  person  in  whose  house  the  plaintiff  had  done 
certain  repairs,  is  not  a  competent  witness  to  prove  that  he  had  employed 
the  defendant  to  do  the  repairs  for  a  certain  sum,  and  that  the  defendant 
was  to  pay  all  the  persons  employed  by  him,  among  whom  was  the  plain- 
tiff; such  witness  having  a  direct  interest  in  the  event  of  the  cause.(l) 

Action  for  money  had  and  received. 

In  an  action  for  money  had  and  received,  the  plaintiff  will  have,  in  the 
first  place,  to  prove  the  receipt  of  money,  or  of  something  which  may  be 
readily  turned  into  money.(2)    It  has  been  held,  that  the  receipt  of  stock 


erbocker,  5  John.  R.  427;  Euasell  v.  De  Grand,  15  Mass.  B.  39;  Belding  v.  Pitkin,    2  Caines 
R.  149. 

*  *  See  Smith's  Merc.  Law,  pp.  427-433 ;  Chitty  on  Contracts  (7th  ed.)  tit.  Ilhgal  Con- 
*  * 


Note  1009. — If  an  agent  be  dead  at  the  time  of  trial,  original  ml/ries  made  by  him  in  the  usual 
cov/rse  of  business,  may  be  produced  in  evidence ;  but  mere  absence  of  the,  witness  from  the  state 
or  beyond  the  process  of  the  court,  will  not  entitle  the  party  to  give  such  entries  in  evidence. 
Merrill  v.  Ithaca,  &o.  R.  R.  Ga,  16  Wend.  586.  And  check  roUs  or  accounts  of  the  number  of 
days'  work,  are  not  admissible  to  show  the  amount  of  labor  done,  unless  the  same  be  verified  by 
the  oath  of  the  agent  who  made  the  entries,  if  such  agent  be  living.  Id.  The  superintendents 
or  others  ihaking  the  entries,  were  agents  for  both  parties.  Union  Bank  v.  Knapp,  3  Pick.  96- 
They  were  not  admissible  as  books  of  account,  where  the  plaintiff  has  clerks  and  other  witnesses 
of  the  labor.    Merrill  v.  Ithaca,  &c.  R.  R.  Co.,  supra,  and  cases  cited. 

Charges  for  work  under  a  special  contract,  but  which  afterwards  become  matter  of  account  by 
operation  of  law,  in  consequence  of  a  rescission  of  the  contract,  cannot  be  proved  by  the  party's 
book.  There  must  be  a  right  to  charge  when  the  service  is  done.  Bradley  v.  Goodyear,  1  Day, 
104;  Slasson  v.  Davis,  1  Aik.  73,  74;  Peck  v.  Jones,  Kirby,  289;  Terrill  v.  Beacher,  9  Conn. 
E.  344. 

When  the  original  entries  are  produced,  and  the  person  who  made  them,  or  saw  them  made 
by  another,  knowing  them  at  the  time  to  be  true,  testified  that  he  made  the  entries  or  saw  them 
made,  and  that  he  behoves  them  to  be  true,  although,  at  the  time  of  his  testifying,  he  has  no 
recollection  of  the  facts  set  forth  in  the  entries,  such  evidence  is  admissible,  aai  prima  facie  suf- 
ficient to  estabUsh  the  facts  evidenced  by  the  entries.  Such  proof,  it  seems,  wiU  not  be  received 
where  only  a  copy  of  the  original  entry  is  produced.  Merrill  v.  The  Ithaca,  &c.  R.  R.  Co.,  sumra. 
See  Gregory  v.  Tavemer,  6  Car.  &  Payne,  280. 
*  *  See  tit.  Original  Entries,  ante  of  the- text  and  notes.  *  * 
(1)  New  V.  Chidgey,,  Peake's  N.  P.  C.  134. 

Note  lOlO: — Martin  v.  Jackson,  1  Car.  &  Payne,  17  ;  Goodman  v.  Lowe,  1  Id.  76.  In  the  last 
case  Lord  Giff  said:  "  The  witness's  interest  is  equal,  for  the  witness  is  liable  to  pay  some  one 
arid  he  is  indifferent  whether  he  pays  the  plaintiff  or  the  defendant." 

If,  in  assumpsit,  for  work  and  labor,  the  defence  be,  that  A.  B.  was  employed  to  do  the  work, 
and  not  the  plaintiff,  A.  B.  is  a  competent  witness  to  prove  this,  although  he  is  an  uncertified 
bankrupt;  and  his  assignees  have  received  the  amount  due  for  this  very  work,  as  work  done  by 
hhn.    Wilson  V.  Gallatly,  2  Car.  &  Payne,  467. 

A,  sent  to  B.'s  agent  a  list  of  prices  at  which  he  would  do  work.  B.  wrote  a  letter  to  his 
agent,  stating  that  he  would  agree  to  the  price,  if  A.  would  consent  to  be  paid  at  stated  periods, 
the-first  payment  to  be  "in  November."  The  agent  showed  this  letter  to  A.,  and  said  to  him 
thait  he  might  consider  the  £100  to  be  payable  on  the  "first  of  November."  A.  afterwards  did 
the  work  for  B.  It  was  left  to  the  jury  to  say  whether  that  which  the  agent  said  to  A.  formed 
apart  of  thg  actukl  contract'  between  the  parties,  or  whether  it  was  mere  observation  by  the 
^ent  himself.     Knapp  v.  Harden,  6  Oar.  &  Payne,  745. 

(-2)  Note  1011.— In  Miller  v.  Millar  (7  Pick.  133),  one  tenant  in  common  had  cut  wood  and 

Vol.  in.  27 


418  Of  Evidence  in  an  Action  [CH.  IX. 

cannot  be  considered  as  the  receipt  of  money.(l)  But  wiiere  provincial 
notes  liave  been  received  as  money,  they  may  be  recovered  in  this  form  of 
action. (2)  And  it  seems  that  notes  of  the  Bank  of  England,  will,  unless 
produced  at  the  trial,  be  considered  as  having  been  .converted  into 
money.  (3) 

It  has  been  held,  that  the  duty  imposed  by  the  55  G.  Ill,  c.  184,  "on 
every  receipt  or  discharge  given  for,  or  upon  the  payment  of  money," 
applies  only  to  receipts  for  the  discharge  of  money  antecedently  due,  and 
not  to  an  acknowledgment  that  money  has  been  deposited,  to  be  accounted 
for.(4)  An  instrument  containing  a  receipt  and  an  agreement,  is  admissi- 
ble in  evidence  as  a  receipt,  if  it  has  a  receipt  stamp,  though  it  be  not 
stamped  as  an  agreement.(5) 

A  demand  for  money  had  and  received  may  be  transferred  from  one 
person  to  another,  by  an  agreement  between  all  the  parties  ;(6)  but  in  such 


sold  from  the  common  land  ;  held,  that  he  was  entitled  to  recover,  as  for  money  had  and  re- 
ceived, although  it  ■was  objected,  that  the  price  of  some  of  the  wood  was  received  in  real  estate ; 
the  court  saying :  "  We  think,  as  the  sale  was  made  for  money,  the  defendant  was  answerable 
for  the  price  when  he  discharged  the  purchaser,  whether  he  received  cash  or  anything  else.  He 
may  be  considered  as  the  purchaser  of  the  real  estate  with  the  money  for  which  he  sold  the 
wood.  The  plaintiff  consents  to  the  sale  for  money,  but  not  that  the  real  estate  shall  be  substi- 
tuted." (See  Zen.  &  Port.  E.  E.  Co.  v.  "White,  38  Maine,  63  ;  Lary  v.  Hart,  12  Geo.  422 ;  JJuir 
V.  Rand,  2  Carter,  291.) 

(1)  Nightingale  v.  Devisme,  5  Burr.  2589.  See  Breton  v.  Cope,  Peake's  C.  43.  Nor  goods. 
Leer  v.  Goodson,  4  T.  R.  687.    See  WhitweU  v.  Bennet,  3  Bos.  &  Pul.  559. 

Note  1012. — Money  had  and  received  will  not  Ue  to  recover  the  value  of  foreign  securitie 
paid  to  the  defendant,  where  it  appears  that  he  had  no  opportunity  of  converting  such  securities 
into  money.  M'Lachhn  v.  Evans,  1  Toung  4;  Jerv.  380.  But  a  debt  incurred  in  foreign  coin  is 
recoverable,  as  for  lawful  money  of  Great  Britain.  Harrington  v.  M'Morris,  1  Marsh.  33 ;  5 
Taunt.  228.  In  an  action  brought  in  England  to  recover  the  value  of  a  given  sum,  Jamaica  cur- 
rency, upon'  a  judgment  in  that  island,  the  value  is  that  sum  in  sterling  money,  which  the  cur- 
rency would  have  produced  according  to  the  actual  rate  of  exchange  between  Jamaica  and 
England  at  the  date  of  the  judgment.    Scott  v.  Bevan,  2  Barn.  &  Adol.  1 8. 

The  holder  of  bank  notes  may  declare  against  the  bank  issuing  them  for  money  had  and 
received,  and  recover  for  all  he  holds  at  the  time  of  the  trial.   Goodenon  v.  Duffield,  "Wright,  455, 

(2)  Pickard  v.  Bankes,  13  East,  20  ;  Eos  v.  Cutworth,  cited4Bing.  119. 

(3)  Noyes  v.  Price,  Ch.  on  Bills,  333  (tth  ed.)  See  Longchamp  v.  Kenny,  Doug.  ISt.  Case  of  a 
masquerade  ticket.    Spratt  v.  Hobhouse,  4  Blng.  178. 

(4)  Tomkins  v.  Ashby,  6  Barn.  &  Cress.  541 ;  Eisher  v.  Leslie,  1  Esp.  426,  where  it  was  decided 
that  an  I.  0.  U.  was  admissible  without  a  stamp ;  Calt  v.  Howard,  3  Stark.  N.  P.  C.  4. 

(5)  Gray  v.  Smith,  1  Campb.  N.  P.  C.  387. 

(6)  Israel  v.  Douglas,  1  H.  Bl.  239 ;  Tatlock  v.  Harris,  3  T.  R.  180,  by  Buller,  J. ;  Glyn  v. 
Baker,  13  East,  509  ;  "Wilson  v.  Coupland,  5  B.  &  A.  228  ;  Hennings  v.  Rothschild,  4  Bing.  315 ; 
Spratt  V.  Hobhouse,  4  Blng.  178;  De  Bernalea  v.  EuUer,  14  Bast,  590.  Vide  swpra,  ^.  I'd'i.  The 
original  demand  must  have  been  for  money  had  and  received.  Wharton  v.  Walker,  4  B.  &  C.  163. 

Note  1013. — Owings  v.  Owings,  1  Gill  &  John.  484;  Schermerhorn  v.  "Vanderheyden,  1  Johti. 
Rep.  139;  Com.  Dig.  309  (note  p.);  Curtis  v.  Norris,  8  Pick.  280;  Silley  v.  Hayes,  1  Nev.  & 
Payne,  26, 

A  clerk  to  justices,  verbally  agreed  to  permit  B.  to  act  in  lieu  of  him,  and  to  allow  liim  half 
the  fees  of  the  office,  if  C.  and  D.  should  say  he  ought  to  do  so ;  0.  and  D.  were  consulted,  and  ap- 
proved of  the  arrangement.    B.  accordingly  acted  as  clerk  |  held,  that  he  might  maintain  an 
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cases,  the  new  and  substituted  liability  will  not  be  incurred,  unless  tbe 
whole  debt  is  extinguished. (1) 

And  where  a  party  to  whom  a  bill  is  remitted,  repudiates  tlie  trust  with 
which  the  bill  is  clothed,  no  right  of  action  for  money  had  and  received 
accrues  to  the  person  on  whose  account  the  bill  is  directed  to  be  applied, 
although  the  bill  be  retained ;  unless  it  has  been  received  by  the  defend- 
ant in  the  character  of  agent  for  the  plaintiff. (2) 

An  agent  who  receives  money  for  his  principal  is  himself  liable  as  a 
principal,  until  there  has  been  a  change  of  circumstances,  by  his  having 


action  for  money  had  and  received,  for  half  the  fees  received  by  A.    Rowland  v.  Hall,  1  Scott's 
Rep.  539. 

The  plaintiff  was  the  owner  of  a  saw-mill,  and  agreed  with  one  "W.  to  work  the  mill,  and  the 
plaintiff  and  "W.  were  to  divide  the  gross  earnings  of  the  mill.  The  work  having  been  performed, 
the  parties  agreed  that  one-half  should  be  paid  to  each ;  and  defendant  paid  W.  his  half;  held,  that 
plaintiff  was  entitled  to  recover  the  other  half.  Ambler  v.  Bradley  6  Vermont  Rep.  119 ;  38 
Maine,  63. 

(1)  Cuxou  V.  Chadley,  3  B.  &  0. 59 1 ;  Wharton  v.  Walker,  4  B.  &  C.  163. 

(2)  Tates  v.  BeU,  3  Barn.  &  Aid.  643 ;  Williams  v.  Everett,  14  East,  597 ;  De  Bernales  v. 
Fuller,  14  East,  590,  n. ;  Stewart  v.  Fry,  1  Taunt.  339. 

Note  1014.— See  Piatt's  Adm'r  v.  Lean's  Ex'r,  3  Car.  &  Payne,  561. 

In  Newcastle  v.  Bellard  (3  Greenl.  R.  369J,  a  treasurer  for  a  town  left  a  demand  belonging  to 
the  town  with  an  attorney,  who  sued  the  same  in  the  name  of  the  treasurer,  as  he  might,  by 
statute ;  held,  that  the  town  might  nevertheless  sue  the  attorney  to  recover  the  inoney. 

Defendant  had  in  his  hands  money,  which  was  the  proceeds  of  goods  belonging  to  the  plain- 
tiff, which  had  been  intrusted  to  one  K.  to  sell ;  plaintiff  applied  to  the  defendant  for  the  money, 
and  he  promised  to  pay  it  to  him,  and  claimed  his  commission  for  selling ;  held,  that  plaintiff 
was  entitled  to  recover  in  this  action.  12  Mass.  R.  183.  K.  having  been  the  mere  agent  of  the 
plaintiff  to  sell,  and  having  put  the  goods  into  the  hands  of  the  defendant  to  sell,  can  have  no 
claim  as  factor  or  agent ;  whatever  right  he  might  have  to  set  off  against  the  plaintiff,  having 
voluntarily  parted  with  it,  he  cannot  call  upon  the  defendant,  who  will  have  discharged  his  trust 
by  paying  over  the  money  where  it  belongs.     Id. 

"Where  a  person  assigned  his  distributive  share  in  an  estate,  and  afterwards  collected  and  used 
the  amount  due  upon  it,  assumpsit  will  not  lie  against  him  at  the  instance  of  the  assignee. 
Smith  V.  Gray's  Ex'r,  1  Dev.  &  Batt.  42.  The  case  is  not  analogous  to  those  in  which  a  man 
has  received  money  as  the  agent  of  another,  to  which  his  principal  had  not  a  legal  right. 
Per  Gaston,  J.,  in  Id.  The  dictum  of  Abbott,  Oh.  J.,  in  Cooper  v.  Wrench  (1  Dowl.  &  Ryl. 
482),  and  the  decision  in  Allen  v.  Impott  (8  Taunt.  263),  depended  upon  this  proposition  for 
support.  In  Smith  V.  Gray's  Ex'r  (sii^ra),  the  court  say:  "We  cannot  believe  that  the  action 
of  assumpsit  for  money  had  and  received  may  be  maintained  by  the  assignee  of  an  uunegotiable 
chose  in  action  against  the  assignor,  merely  beoase  he  has  collected  the  money  after  an  ineffec- 
tual attempt  to  transfer  the  debt." 

(See  Finney  v.  Brant,  19  Mis.  (4  Bennett),  42;  and  Frost  v.  Martin,  9  Foster  (N.  H.),  306. 
Where  a  contract  is  entered  into  in  good  faith  by  both  parties,  and  in  consequence  of  a  fact  not 
known  to  either,  performance  is  rendered  impossible,  the  party  paying  money  thereon  may  re- 
cover it  back  as  money  had  and  received.  Briggs  v.  Vanderbilt,  19  Barb.  222.  So  if  a  party 
'ouys  a  lease  for  a  term  of  years,  and  pays  money  therefor,  the  purchaser  and  seller  both  sup- 
posing it  to  be  vahd,  and  the  lease  turns  out  to  be  of  no  validity,  the  purchase  money  may  be 
recovered  back  as  money  paid  by  mistake.  Martin  v.  McCormick,  4  Selden  N.  T.  331.  That 
the  party  paying  had  means  of  knowledge  does  not  prevent  the  recovery.  Kelly  v.  Solari,  9  M. 
&  W.  54.  Both  parties  acting  in  good  faith  on  a  mistake  of  fact,  a  security  given  for  the  price 
of  premises  will  be  decreed  to  be  given  up.    Hitchcock  v.  Giddings,  4  Price,  135.) 
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paid  over  the  money  to  Ms  principal,  or  done  sometliing  equivalent  to  it ; 
and  merely  passing  money  in  account  is  not  equivalent  to  payment.(l)  A 
payment  by  an  agent  to  his  principal,  after  notice  to  retain  the  money,  will 
render  him  personally  liable,  if  the  principal  is  not  entitled  to  it.(2)  And 
to  make  available  the  defence,  that  the  money  has  been  paid  over  to  an- 
other person,  it  must  appear  that  the  money  was  paid  to  the  agent  expressly 
for  the  use  of  that  person.(3)  A  person  who  has  merely  conveyed  money 
in  the  character  of  messenger  or  bearer,  is  not  liable  to  the  rightful 
owner.(4)  A  stakeholder  is  in  the  situation  of  an  arbitrator,  and  whether 
the  stake  be  laid  upon  a  legal  or  illegal  wager,  it  may  be  recovered  back 
before  the  event  is  decided  ;(5)  and,  if  the  wager  be  illegal,  before  the  stake 
is  paid  over.(6)  Where  money  in  litigation  between  two  parties  has,  by 
mutual  consent,  been  paid  over  to  a  stakeholder,  in  trust  for  the  party 
entitled,  it  can  only  be  sued  for  and  recovered  from  the  stakeholder,  and 
not  from  the  party  who  was  originally  indebted.(7) 

Mistake  of  law. 

The  action  for  money  had  and  received  is  not  maintainable,  where 
money  has  been  paid  under  a  mistake  of  law,(8)  provided  the  party  have 
knowledge  of  the  facts.(9)     This  rule  does  not  extend  to  cases  of  extor- 

(1)  Cox  V.  Prentice,  3  Maule  &  Selw.  345 ;  EuUer  v.  Harrison,  Cowp.  666 ;  Sorsfall  v.  Hand- 
ley,  8  Taunt  136 ;  Sadler  v.  Evans,  4  Burr.  1986. 

(2)  Sadler  v.  Evans,  B.  N.  P.  133.    And  see  B.  N.  P.  153. 

(3)  Snowden  v.  Davis,  1  Taunt.  359. 

(4)  Coles  V.  "WrigM,  4  Taunt.  190. 

(5)  Eltham  v.  Kingman,  1  B.  &  Aid.  683 ;  Brandon  v.  Hibbert,  4  Campb.  37. 

(6)  Edgerton  v.  Furzman,  1  By.  &  Mo.  214,  u.;  Cotton  v.  Thurland,  5  T.  E.  405;  Smith  v. 
Beckmore,  4  Taunt.  414 ;  Bate  v.  Cartwright,  1  Price,  540 ;  lacassaude  V.  White,  1  T.  R.  535 ; 
Howson  V.  Hancock,  8  T.  R.  616. 

Note  1015. — Where  the  event  has  happened,  but  before  the  money  has  been  paid  over,  one 
party  expresses  his  dissent  from  the  payment,  he  may  recover  his  own  stake.  Hastelow  v. 
Jackson,  8  Bam.  &  Cress.  21. 

*  *  In  Ruokman  v.  Pitcher  (1  Comstook's  E.  392),  it  was  held  by  the  Court  of  Appeals,  that 
an  action  lay  by  the  losing  party  in  an  illegal  bet  or  wager,  to  recover  from  the  stalceholder  the 
sum  deposited  with  him,  although  immediately  after  the  determination  of  the  wager,  the  money 
was  paid  to  the  winner  by  the  plaintiff's  express  direction ;  and  that  a  previous  demand  was 
unnecessary — that  the  race  was  legal,  did  not  make  the  bet  valid.  Id.  In  Lewis  v.  Minor  (3 
Denio,  103),  the  loser  recovered  the  money  back  after  paying  it  over.  The  court  held,  that  he 
could  not  have  recovered  it  back,  at  the  common  law,  but  that  the  statute  (1  N.  T.  E.  Stat.  662, 
§§  8,  9,  1^,  gave  the  right.  In  Ruckman  v.  Bryan  (3  Denio,  340),  it  was  held,  that  money  lent 
to  be  bet  on  a  horse  race,  and  paid  over  by  the  stakeholder,  could  not  be  recovered  by  the  lender 
in  an  action  against  the  borrower,  even  upon  a  subsequent  express  promise  to  pay  it.  And  see 
Smith's  Merc.  Law,  pp.  421-433  ;  Chitty  on  Contracts  (Ith  ed.)  tit.  IlUgal  Oontracis. 

(1)  Ker  V.  Osborne,  9  East,  377. 

'(8)  Bilbie  v.  Lumley,  2  East,  469;  Brisbane  v.  Daores,  5  Taunt.  143;  Gomery  v.  Bond,  3 
Maule  &  Selw.  378.  Money  paid  over  by  a  sheriff  to  an  execution  creditor,  under  a  mistake  as' 
to, a  bankruptcy,  is  recoverable,  but  not  the  coats  in  an  action  of  trover,  brought  by  the  assignees. 
Wilson  V.  Milner,  2  Campb.  N.  P.  C.  452.     (See  Kennard  v.  Fiedler,  3  Duer,  318.) 

(9)  Oripps  V.  Reade,  6  T.  R.  606  ;  Bize  v.  Diokason,  1-T..  R.  285  ;  Cox  v.  Prentice,  3  Maule  & 
Selw.  349. 
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tioii;(l)  or  wliere  the  parties  are  not  upon  an  eqiaal  footing  ;(2)  or  where 
the  payment  is  made  to  obtain  possession  of  things  to  which  a  party  is 
entitled.(3) '  And  although,  in  general,  the  action  for  money  had  and 


Note  1016.— Davis  v.  "Watson,  2  Nev.  &  Man.  YOS ;  Diokins  v.  Jones,  6  Terg.  R.  483,  Wien 
it  is  paid  under  a  mistake  of  the  real  facta,  it  may  be  recovered ;  there  being  no  neglect  to  em- 
ploy the  existing  means  of  knowledge.  Per  Bayley,  J.,  in  Milnes  v.  Duncan,  9  Dowl.  &  Eyl.  731 ; 
6  Bam.  &  Cress.  671,.  It  is.  well  settled  as  a  general  principle,  that  where  a  man  pays  money 
without  any  legal  obligation  to  do  so,  under  a  mistake  of  fact,  and  without  the  means  of  ascer- 
taining the  truth,  or  if  he  be  mduced  to  pay  it  under  false  representations,  he  may  recover  It 
back.  Potter  v.  Everett,  2  Hall,  252 ;  Garland  v.  The  Salem  Bank,  9  Mass.  R.  389 ;  Martin  v. 
Morgan,  1  Ball  &  Beat.  289;  Gooding  v.  Morgan,  Z1  Maine,  419. 

Ants,  page  188  of  the  text;  Davis  v.  "Watson,  2  S"ev.  &  Man.  709;  Cocks  v.  Masterman,  4 
Man.  &  Ryl.  676 ;  9  Bam.  k  Cress.  902 ;  "Waffis  v.  'Wallia,  4  Mass.  R.  135 ;  Holmes  v.  Avery,  12 
Id.  135 ;  Morton  v.  Chandler,  6  Greehl.  142 ;  Rounds  T.  Baxter,  4  Id.  454. 

(Money  paid  under  a  claim  of  right,  cannot  be  recovered  back,  there  being  no  nlistake  of  fact. 
Dpnna  v.  Donnelly,  5  Ind.  496.  Otherwise  if  paid  under  duress,  or  to  get  possession  of  property 
.from  a  carrier.    Harmony  v.  Bingham,  2  Kernan  E.  99.) 

"Where  two  parties  come  to  an  arrangement,  and  one  is  ignorant  of  his  Tights,  the  agreement 
is  uot  in  gen,ei;al  binding  upon  him.  Baddley  v.  Oliver,  1  Dowl.  P.  0.  598 ;  1  Cromp.  &  Mee- 
son,  219. 

(1)  Dewv.  Parsons,  2  Barn.  &  Aid.  568 ;  Parsons  v.  Blaudy,  "Wightw.  22. 

(2)  Morgan  v.  Palmer,  2  Barn.  &  Cress.  729. 

(3)  Astle^  V.  Reynolds,  Strange,  915 ;  Fulham  v.  Downs,  6  Esp.  26 ;  Shaw  v.  WoodcocSk,  7  Bam. 
&  Cress.  80.  Money  got  by  legal  process  cannot  be  recovered.  Marriott  v.  Hampton,  7  -T.  R. 
269.  See  Brown  v.  M'Kinnally,  1  ;Esp.  K.  P.  C.  279;  Cobden  v.  Kenriok,  4  T.  R.  432  ;  2  Ker- 
nan, 99, 

Note  1017. — In  Harriot  v.  Hampton  (7  John.  R.  569),  the  court  say:  "  After  a  recovery  by 
process  of  law,  there  must  be  an  end  of  litigation."  In  Brown  v.  M'Kinnally  (1  Esp.  E.  279), 
the  paiyment  made  by  the  plaintifF  in  a  former  action,  whieh  had  been  brought  agauist  him  by 
the  defendant,  was  a  payment  made  after  action  brought,  but  in  what  stage  of  the  action  does 
not  appear.  In  Milnes  v.  Duncan  (6  Bam  &  Cress.  679),  Mr.  Justice  Holroyd  says :  "  If  the 
money  had  been  paid  after  proceedings  had  actually  commenced,  I  should  have  been  of  opinion 
that  inasmuch  as  there  was  no  fraud  in  the  defendant,  it  could  not  be  recovered  back."  So  in 
Hamlet  v.  Richardson  (.9  Bing.  644),  the  same  principle  was  recognized,  that  the  defendants 
knowing  of  the  cause  of  action  for  which  the  writ  was  sued  out  in  the  former  action  before  liiey 
paid  the  money,  and  there  being  no  fraud  on  the  pa,rt  of  the  plaintiff  in  that  action,  the  action  was 
not  maintainable.  And  in  Goodman  v.  Sayers  (2  Jack.  &  "Walk.  249),  where  the  party  has  fuU 
knowledge  of  the  fapts  and  means  of  proving  them  at  the  trial,  held,  that  there  was  no  remedy 
ip  equity  for  the  recovery  of  money  paid  on  compromise  of  an  action. 

In  Loring  v.  Mansfield  (17  Mass.  R.  394),  a  partial  payment  had  been  made  on  a  note  of  hand, 
due  from  the  plaintiff  to  defendant;  and  being  made  on  an  existing  debt,  it  could  not  be  re- 
plaimed  by  showing  that  judgment  had  been  afterwards  recovered  for  the  full  amount  of  the 
note,  and  thjs  tlio  plaintifif  was  not  permitted  to  show  in  support  of  his  action,  because  it  directly 
impeached  a  judgment  to  which  he  wa«  a  party.  The  only  ground  of  complaint  was,  that  the 
judgment  was  recovered  for  too  large  an  amount,  and  not  that  the  partial  payment  on  the  note 
was  wrong.  In  the  subsequent  case  of  "Whitcomb  v.  "Williams  (4  Pick.  229),  the  plaintiff  was 
permitted  to  recover  an  overpayment,  although  judgment  had  been  recovered  for  the  full  amount 
of  the  note.  Thus,  goods  had  been  paid  for  partly  in  money  and  partly  by  the  note  in  question ; 
it  afterwards  appearing  that  there  had  been  an  overpayment ;  held,  that  the  plaintiff  was  en- 
titled to  recover  the  same  in  this  action,  on  the  ground  that  the  giving  the  note  was  payment, 
and  thereupon  an  action  immediately  accrued  to  the  plaintiffs  to  recover  back  the  amount  thus 
overpaid.    Id.    la  such  case,  an  actio^  might  have  been  maintained,  although  the  note  had 
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received  can  be  brought,  wbere  the  money  has  been  received  on  a  consid- 
eration which  has  wholly  failed,(l)  or  where  the  money  has  been  obtained 
by  fraud, (2)  deceit,  or  duress;  yet  this  must  be  understood  with  a  qualifi- 
cation, that  the  defendant  shall  not  be  deprived  of  the  advantages  arising 
from  any  appropriate  form  of  remedy  provided  for  the  particular  grievance 
with  which  he  is  charged.(3)    Thus  it  has  been  held,  that  money,  paid  to 


never  been  put  in  suit,  and  remained  unpaid;  the  action,  therefore,  is  sustained  on  ground  inde- 
pendent of  the  judgment.     Id. 

If  the  money  sought  to  he  reclaimed,  was  paid  under  legal  process,  this  action  cannot  he 
maintained ;  though  it  afterwards  be  discovered  not  to  be  due.  And  in  Morton  v.  Chandler  (T 
Greenl.  44),  this  principle  was  considered  applicable  to  the  case  of  a  judgment  by  confession, 
where  by  statute  a  recognizance  is  taken  and  execution  issued  by  the  magistrate ;  held,  that 
parol  evidence  was  not  admissible  to  show  a  mistake  in  the  amount  for  which  the  recognizance 
was  taken ;  the  recognizance  being  a  sealed  instrument.  But  in  the  same  case  (8  Id.  9),  on  a 
new  trial,  the  plaintiff  proved  that  the  excess  was  inserted  in  the  recognizance  without  his  con- 
sent or  knowledge,  and  by  the  management  and  fraud  of  defendant ;  and  the  plaintilf  had  a  verdict. 

Assumpsit  for  money  had  and  received,  lies  to  recover  back  money  paid  on  an  execution  issued 
on  a  satisfied  judgment.  Wisner  v.  Bulkley,  1 6  Wend.  321.  So  far  as  defendant  was  concerned 
there  was  no  judgment,  and  he  might  have  been  sued  as  a  trespasser ;  the  plaintiff  having  taken 
an  assignment  of  the  judgment  with  knowledge  of  the  facts,  stands  in  the  place  of  .the  original 
judgment  creditor.  Id. ;  Sherman  v.  Boyce,  15  John.  E.  443 ;  Jackson  v.  Cadwell,  1  Cowen, 
662.     (See  Goodmgv.  Morgan,  31  Maine,  419.) 

A.  being  arrested,  gave  a  bail  bond  to  the  sheriff,  but  did  not  perfect  bail,  whereby  the  sheriff 
became  fixed.  Proceedings  having  been  taken  out  on  the  bail  bond,  a  judge  at  chambers  made 
an  order,  on  the  application  of  the  bail,  that  proceedings  should  be  stayed  on  payment  of  debt 
and  costs,  which  were  accordingly  paid  by  A.'s  attorneys,  on  the  27th  of  October.  A.  had  sup- 
plied his  attorneys  with  money  towards  payment  of  the  debt  and  costs  on  the  10th  October,  and 
on  the  14th  October  he  became  bankrupt ;  held,  that  this  was  a  payment  under  process  of  law, 
and  that  the  assignees  of  A.  could  not  recover  the  money  back.  Belcher  v.  Mills,  2  C,  M.  & 
R.  150. 

(If  money  be  paid  on  an  erroneous  judgment,  unreversed,  it  cannot  be  recovered  back.  Wil- 
bum  V.  Sproat,  2  Gray,  431.) 

(1)  By  Lord  Ellenborough,  4  M.  &  Sel.  478 ;  Kempson  v.  Saunders,  4  Bing.  5. 

(2)  Note  1018. — Not  only  good  morals,  but  the  common  law  requires,  good  faith,  and  that 
every  man  in  his  contracts  should  act  with  common  honesty,  without  overreaching  his  neighbor 
by  false  allegations  or  fraudulent  concealment.  Therefore,  in  Bliss  v.  Thompson  (4  Mass.  E. 
489),  where  from  the  evidence  it  appeared  that  the  defendant  was  a  partner  in  interest,  with  the 
plaintiffs  and  others,  in  G.'s  warranty  in  respect  of  land;  that  as  a  partner,  he  proposed  terms  to 
G.  to  discharge  his  warranty ;  that  he  was  to  receive  $8,000,  on  procuring  the  discharge ;  that  he 
concealed  this  negotiation,  and  falsely  afSrmed  that  this  warranty  was  worth  nothing,  and  fraud- 
ulently produced  A.'s  letter  written  for  this  purpose,  to  give  credit  to  his  affirmation ;  and  that 
the  plaintiffs  thus  imposed  upon,  executed  a  release,  by  which  the  defendant  was  enabled  to  ful- 
fill his  contract  with  G.,  by  extinguishing  the  plaintiff 's  interest  in  the  warranty ;  the  jury  upon 
this  evidence  found  for  the  plaintiff,  and  the  court  sustained  the  verdict. 

(3)  Note  1019. — Where  trespass  or  trover  will  lie,  if  the  wrongdoer  has  converted  the  property 
into  money,  the  plaintiff  may  waive  the  tort,  and  bring  his  action  of  assumpsit.  Sturtevant 
V.  Waterbury,  2  HaU,  449.  And  the  plaintiff  is  not  concluded  by  having  proceeded  to  judgment 
in  trespass  against  other  persons,  no  satisfaction  of  such  judgment  having  been  obtained.  Id.  As 
tenants  in  common  must  join  for  any  entire  injury  done  to  the  common  property,  so  they  must 

.join  in  assumpsit  when  the  tort  is  waived.  Gilbnore  v.  Wilbur,  12  Pick.  120.  In  Jones  v.  Hoar 
(6  Pick.  285),  the  point  deqided  was,  that  where  trespass  had  been  committed  upon  land,  and 
%ees  cut  and  carried  away,  but  not  sold  and  converted  into  money,  assumpsit  for  the  timber,  as 
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release  goods  whioli  have  been  wrongfully  taken  as  a  distress,  cannot  be 
recovered  in  this  form  of  action  ;(1)  nor  the  amounts  of  rents,  where  the 
defendant  claims  title  to  the  premises  out  of  which  the  rents  issue.(2)  The 
maxim  '-in pari  delicto  potior  est  conditio  possidentis"  applies  where  an 
agreement  is  no  longer  executory,  but  executed,(3)  and  the  transaction  is 
immoral,  or  a  violation  of  the  general  laws  of  public  policy,  and  not  merely 
an  infringement  of  those  laws  which  are  calculated  for  the  protection  of  the 
subject  against  oppression.(4:) 

ffor  money  paid. 

In  order  to  sustain  the  count  for  "money  paid"  for  the  use  of  the 
defendant,  it  is,  in  the  first  place  necessary,  to  prove  the  payment  of  money, 
or  at  least,  of  what  has  been  taken  in  payment  for  money,  as  negotiable 


for  goods  sold  and  delivered,  would  not  lie.  The  decision,  however,  proceeded  on  the  assump- 
tion, that  if  the  timber  had  been  sold,  the  plaintiif  might  hare  recovered  the  proceeds,  as  money 
had  and  received.  But,  in  Bigelow  v.  Jones  (10  Pick.  161),  the  court  recognize  the  principle  set- 
tled in  Sturtevant  v.  Waterbury  (supra),  that  to  maintain  such  an  action  there  must  be  a  tort  to 
waive.  Held,  therefore,  that  a  disseizee  had  not  such  an  interest  in  trees  cut  and  carried  away 
during  the  disseizin  as  would  enable  him  to  maintain  this  action  for  the  proceeds  of  the 
sale.  See  also  the  case  of  Allen  v.  Thayer,  If  Mass.  R.  299.  In  Miller  v.  Miller  (7  Pick. 
133),  which  was  assumpsit  by  one  tenant  in  common,  for  the  proceeds  of  wood  sold ;  there 
being  no  dispute  about  the  title,  it  was  held  that  the  plaintiff  had  a  right  to  waive  his  action  of 
trespass,  and  to  consider  the  defendant  as  hia  agent  in  disposing  of  the  wood. 

In  some  cases,  however,  a  party  by  waiving  the  tort,  waives  his  right  of  action.  See  Whit- 
well  V.  Vincent,  4  Pick.  449.     (See  McDonald  v.  Brown,  16  111.  32.) 

It  is  no  objection  to  this  form  of  action,  that  it  avoids  the  operation  of  the  Statute  of  Limita- 
tions.   Lamb  v.  Clark,  5  Pick.  193. 

If  the  wrongdoer  hath  sold,  or  used  and  then  sold  the  property,  the  owner  may  waive  the 
tort,  and  in  assumpsit  recover  the  net  proceeds  received  both  for  the  use  and  by  the  sale.  Ham- 
bly  v.  Trott,  Cowp.  311 ;  Cnmmings  v.  Noyes,  10  Mass.  R.  436;  Chancey  v.  Teaton,  1  N.  H.  R. 
151.     (See  also  "Wilder  v.  Aldrioh,  2  R.  L  518.) 

The  case  of  Linden  v.  Hooper,  cited  in  the  text,  decides  only,  that  in  some  cases,  money  h  ad 
and  received  is  not  the  appropriate  remedy ;  and  the  court  there  decide  on  the  nature  of  the 
remedy  by  distress,  which  depends  on  a  peculiar  system  of  strict  positive  law.  Upon  this  case, 
"Weston,  J.,  in  Chase  v.  Dwinal  [supra),  observes :  "  Prom  a  case  of  this  peculiar  character,  de 
cided  upon  this  special  ground,  no  general  principle  can  be  extracted  which  can  govern  cases' 
where  the  law  of  distress  does  not  apply." 

(1)  Lindon  v.  Hooper,  Cowp.  414 ;  Knibbs  v.  Hall,  1  Esp.  N".  P.  0.  84 ;  Lothien  v.  Henderson,  3 
Bos.  &  Pul.  530.     See  Snowden  v.  Davis,  1  Taunt.  112. 

(2)  By  Wilson,  J.,  Cunningham  v.  Lawrentz,  1  Bac.  Ab.  260  (5th  ed.)  m  natis.  See  Arris  v. 
Stukely,  2  Mod.  260. 

(3)  Tappenden  v.  Randall,  2  Bos.  &  Pul.  46T;  Walker  v.  Chapman,  cited  in  Lowrie  v.  Bour- 
dien,  Doug.  471 ;  Wilkinson  v.  Kitchen,  1  Ld.  Ray.  89  ;  Howson  v.  Hancock,  8  T.  R.  575 ;  Mack 
v.  Abel,  3  Bos.  &  Pul.  36.     See  Norman  v.  Cole,  3  Esp.  C.  253. 

(4)  Jacques  v.  Withey,  1  H.  Bl.  65 ;  Williams  v.  Hedley,  8  Bast,  378 ;  Thistlewood  v.  Cracroft, 
1  Maule  (fc  Selw.  500 ;  by  Ld.  Mansfield,  Smith  v.  Bromley,  Doug.  696 ;  Lowrie  v.  Bourdieu, 
Doug.  471;  Cockshott  v.  Bennett,  2  T.  R.  763;  Jackson  v.  Lomas,  4  T.  R.  166;  Leicester  v. 
Rose,  4  East,  372  ;  Turner  v.  Howie,  1  Dow.  &  Ry.  27.  An  agent  receiving  money  to  the  use  of 
his  principal,  cannot  retain  it,  on  the  ground  that  it  was  paid  on  an  illegal  consideration.  Tenant 
T.  Elliott,  1  Bos.  &  Pul.  3. 
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securities.(l)  It  is  not  sufficient,  to  show  that  the  plaintiff  lias  entered 
into  a  bond,  or  given  a  warrant  of  attorney  on  account  of  the  defendant.  (2) 
And  it  has  been  held  that  an  under-tenant,  where  goods  have  been  dis- 
trained and  sold  for  the  rent  of  the  original  tenant,  cannot  maintain  an 
action  for  money  paid  ;  because  the  money  vested  in  the  landlord,  immer 
diately  on  the  sale  of  the  goods,  and  could  not  be  considered  as  having 
passed  from  the  under-tenant.(3) 

Request  of  defendant. 

It  will  be  necessary  to  prove  either  a  previous  request  on  the  part  of  the 
defendant,  or  his  subsequent  assent  to  the  payment  of  the  money .(4)  The 
defendant's  assent  will  be  implied  in  all  cases,  where,  through  his  default, 
the  plaintiff  has  been  obliged  to  pay  money,  as  where  the  plaintiff  is  a 
surety  for  the  defendant  ;(5)  or  has  accepted  a  bill  for  his  accommoda- 


(1)  Barclay  v.  Gouch,  Esp.  N.  P.  C.  2'!1.     Tide  infra  (2). 

iNoTE  1020.— PoFer  t.  Butcher,  10  Barn.  &  ,Cress.  329;  Doje  T.  Haydenj  1  (jrreenl.  152; 
M'Lellan  t.  Crofton,  ,6  Id.  ,331,  ?32,  333 ;  Dougla^  v.  lipody,  9  MajBS.  R.  &53 ;  Cornwall  v. 
Goiild,  4  Pick.  444 ;  Witl^erby  v.  Jlann,  1 1  Jojin.  !R.  516.  So,  the  epnyeyanc^  of  land,  receiTed  ii) 
discharge  of  a  money  debt,  to  the  same  effect  ^s  if  mopey  hadhpep  actually  paid.  AiBslee  y.  "Wilson^ 
!7  Co-wen,  668  ;  Bonney  v.  Seeley,  2  "W^nd.  481 ;  Randall  y.  Rich,  11  Mags.  E.  498.  In  Craig  v. 
Craig  (5  Rawle,  91,  98),  Gibson,  C.  J.,  says :  "  Proof  pf  payment  in  money  is  not  ahsplutely  m- 
dispensable  to  a  count  for  money  expended  to  the  defendant's  use ;  though  if  must  be  admitted 
that  the  only  exception  recognized  in  the  books,  is  tjhe  cape  ,p,f  payment  in  negotiable  paper." 

(2)  Taylor  v.  Higgins,  3  East,  169 ;  Maxwell  v.  Janjeson,  2  IB.  &  Aid.  51. 

Note  1021. — Craig  v.  Craig,  5  Rawle,  91.  The  cp,unt  for  money  paid  ca.nDOt  be  maintained 
without  preying  actual  payment,  or  ,ttat  Tjphiph  is  eguivalent  to  payment.  Per  Parke,  J.,  in 
Power  V.  Butcher,  10  Barn.  &  Cress.  329.  The  giving  of  a  security  tp  pay  is  not  e^qmvalent  to 
actual  payment.  In  Spencer's  Administrator  v.  Brooks  (Wright,  118),  it  was  held,  that  the  evi- 
dence must  show  money  paid  to  iftfyr  the  defepdan);. 

The  law  does  not  imply  a  prpmise  from  aU  who  m^y  become  actually  l^efikd,  in  consequence 
of  payment  by  a  surety,  but  only  by  the  person  whpse  debt  is  thereby  discharged.  Tom  v.  Good- 
rich, 2  Johns.  E.  213.  Thus,  by  the  accepti»nce  of  one  partner  for  custom  duties,  the  claim  of 
■  the  government  becomes  confined  to  that  bond,  and  the  debt,  if  any  previously  existed  in  favor 
of  the  government  against  aU  the  copartners  for  thppe  duties,  is  extingui^ed.  ■  "When  the  plain- 
tiff became  the  surety  in  such  bond,  the  promise  of  indemnity,  and  the  promise  upon  the  payment 
of  the  money,  are  implied  against  the  obligor  of  su,ch  bond  only.  There  ip  n|0  prjvity  between 
the  parties  but  what  arises  from  the  bond.    Id. 

(3)  Moore  v.  Pyrke,  11  East,  52. 

(4)  1  Saund.  264,  n.  (5th  ed.);  Stokes  v.  Lewis,  1  T.  R.  20;  phild  v.  Morley,  8  T.  R.  614; 
Lightfoot  V.  Creed,  8  Taunt.  268  ;  Edmiston  v.  "Wright,  1  Campb.  C.  88. 

(5)  By  Lord  Kenyon,  8  T.  R.  310.  Bail  may  recover  the  expenses  of  takijig  their  principal  in 
execution.  Fisher  v.  Fellows,  5  Esp.  JJ".  P.  C.  111.  Au  a,ction  Uea  for  contribution  between  co- 
sureties. Cowell  V.  Edwards,  2  Bos.  &  Pul.  268.  In  actions  between  joint  bail,  the  judgment 
must  be  proved.    BeUdou  v.  Tankard,  1  Marsh.  6. 

Note  102.2. — "When  one  subscribes,  with  others,  a  sum  of  money  to  carry  on  some  common 
project,  lawful  in  itself,  and  supposed  to  be  beneficial  to  the  projectors,  and  money  is  advanced 
upon  the  faith  of  such  subscription,  an  action  for  money  paid,  kid  put  and  expended,  may  be 
maintained  to  recover  the  amount  of  the  subscription,  or  such  portion  as  will  be  equal  to  the 
subscriber's  proportion  of  the  expense  incurred.  Holmes  y.  Dana,  12  Mass.  E.  190 1  Trustee^ 
of  Farmington  Academy,  14  Id.  l'?2  ;  Bryant  v.  Goodnow,  5  Pick.  228. 
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tion  ;(1)  or  where  damages  have  been  recoveired  against  the  plaintiff,  om 
account  of  a  debt  for  which  the  defence  was  jointly  liable  ;(2)  or  where  the 
plaintiff  has  paid  money,  in  order  to  redeem  his  own  goods  from  a  distress 
for  rent,  for  which  the  defendant  was  liable.(3)  And,  in  general,  this 
count  may  be  supported  by  proof  that  the  money  was  paid  for  the  defend- 
ant from  a  reasonajble  cause,  and  not  ofi&ciously.(4) 

•Ulegal  payments. 

The  law  will  not  raise  an  implied  assumpsit  to  repay  mbuey  advance^ 
in  furtherance  of  an  illegal  object.(5)     It  is  irnmateral,  that  the  persoji 


*  *  See  Stewart  v.  Trustees  of  Hamilton  College  (2  Denio,  403),  -where  it  was  held  that  a  subi 
Boription  to  the  funds  of  a  literary  and  religious  institution,  on  condition  that  the  aggiiegate 
amount  of  subscription  should  amount  to  $50,000  (which  amount  was  subscribed),  was  without 
consideration ;  and  judgment  was  given  against  .the  institution,  in  a  suit  to  recover  the  subscrip- 
tion.    S.  P.,  Hamilton  College  v.  Stewart,  1  Comst.  E.  581.  *  * 

(As  to  money  paid  towards  a  fund,  the  qbject  of  which  is  Sibajidpned  as  ^a  feilure,  see  Murray  7. 
McHugh,  ,9  Cush.  (Mass.)  158.) 

An  action  for  money  paid  to  tjie  use  of  the  defendant  may  be  maintj^ed  by  a  sheriff's  offlpsgr 
who  has  paid  the  debt  and  costs  on  attachme];it  agaiusf  the  sheriff,  \)S^  above  not  Jiavi^ng  be,ea 
put  in  through  the  misconduct  of  the  defendant  in  imposing  insufSeient  bail  on  the  sheriff;  and 
the  defendant  having  promised  to  indemnify  the  o^cer,  both  tefore  and  after  the  payment ;  but 
the  ofScer  cannot  recover  beyond  the  debt.    White  v.  Leroux,  1  Mopd.  &,  Malk.  Sit. 

(1)  Howes  V.  Martin,  1  Esp.  N.  P.  C.  162. 

(2)  MeiTyweather  v.  Nixon,  8  T.  R.  186 ;  Bayne  v.  Stone,  5  Esp.  0.  13.  J^he  record  wilj  be 
evidence  in  an  action  for  contribution.  2  Bos.  &  Pul.  210.  It  seems  ;that  it  is  not  necessary  to 
prove  actual  payment  of  the  plaintiff's  attorney's  bill.  Bulloqk  v.  Llqyd,  2  ,C.  &  P.  119.  There 
is  no  ^contribution  among  tort  feasors.    8  T.  E.  186. 

(3)  ExaU  v.  Partridge,  8  T.  R.  308^  D^wswi  v.  Lenton,  $  B.  k  A.  521. 

ii)  Brown  v.  Hodgson,  4  Taunt.  189.    ,Qee  ^iUs  y.  J^aing,  ^  Campb.  K  P.  C.  81. 

JTOTE  1023. — An  pj;der  drawn  by  the  defendant  on  the  plaintiff  for  th.6paynient  of  the  money, 
and  by  him  retained,  is  evidence  that  the  money  was  advanced  agreeably  to  the  direg- 
tions  of  the  order.  Blunt,  Bx'r  of  Ogden,  v.  Starke's  Adm'rs,  1  Taylpr,  110  ;  S.  C,  2  Hayw.  15. 
Iij  an  action  for  money  paid  by  a  surety  in  a  bond  giveij  for  du,ties  to  ^  United  States  coHectpj:' 
against  his  principal,  the  possession  of  the  bond  by  the  surety,  ^d  t^e  coUeetor's  receipt,  were 
held  sufiScient  evidence  of  payment.  Sluby  v.  ChampUn,  4  John.  E.  461.  In  an  action  for  monpy 
paid  by  the  plaintiff  for  the  defendant's  festatojr's  passage  to  Europe,  the  declarations  of  tlje 
pwner  and  captain  of  the  ship  njade  about  j;^e  tipje  'pf  thp  testator  taking  passage,  were 
held  admissible  in  evidence  for  the  plaintiff.  HoUaday,  Ex'r  o^  Littlepage  v.  Liltlepage,  % 
Munf  ,316. 

(5)  B.Qot?}  T.  Hodgson,  6  T.  R.  405 ;  SulUv?j&  y.  (fiaye?,  Park  on  Insur.  S ;  Mitcliejl  v.  Oock.- 
bum,  2  H.  Bl.  3'79 ,;  Stokes  v.  Twitch,en,  8  Taunt.  492. 

Note  1024. — Where  the  use  to  which  the  property  may  have  beien  put,  was  one  which  th? 
law  prohibits,  the  plaintiffs  cannot  recover  the  money  received  for  tha,t  use.  ^Txi  such  ar.e  the 
proceeds  of  voyages  performed  in  vi|Olation  of  good  morals,  apd  wjjole^ome  st,atutes.  Chauncey 
V.  Teaton,  1  N.  H.  R.  151 ;  Norman  v.  Cole,  3  Esp.  R.  252  ;  Belding  v.  Pitkiyi,  2  Caii^es,  141^ 
Hanney  v.  Eve,  3  Cranch,  242  ;  1  Binn.  1 2,0 ;  5  John.  R.  434 ;  ?  G^ll.  R.  5  60.  '  In  De  Begnis  v. 
Armistead  (10  Bing.  101),  held  that  plaintiff  being  participant  in  the  coiicepi,  could  not  recpv^r 
money  he  had  paid  at  the  request  of  the  defendant,  in  the  ,co;;.(iuct  of  an  i^nlioensed  theatre. 
Tiudal,  Ch.  J. :  "  The  principle  by  which  the  presejit  case  is  to  he  decided,  ig  that  which  is  very 
clearly  expressed  by  Holt,  Ch.  J.,  iij  Bartletti  v.  Vinof  (Carfh.  252) :  '  Every  contract  made  fpr 
or  jabout  any  matter  or  thing  which  is  prohibitjed  and  made  j^^wf'd  fcy  statute  is  a,  vpji^  cop- 


426  Of  Evidence  in  an  Action  [oh.  ix. 

advancing  tlie  money  was  no  party  to  the  transaction,  if  it  was  advanced 
for  the  express  object  of  accomplishing  an  illegal  purpose.(l)  In  con- 
sidering the  illegality  of  a  transaction,  the  distinction  between  "  malapro- 
hihita^''  and  "  mala  in  se,"  is  no  longer  recognized  by  the  courts."(2) 

Action  for  money  lent. 

In  order  to  recover  under  a  count  for  money  lent,  it  will  not  be  suffi- 
cient merely  to  prove  the  receipt  of  money  from  the  plaintiff  by  the  de- 
fendant, since  the  presumption  of  law  is  that  money,  when  paid,  is  in 
liquidation  of  an  antecedent  debt.(3)  Accordingly,  it  has  been  held,  that 
a  debt  cannot  be  established  by  proving  that  the  defendant  has  received 
money  under  the  plaintiff's  check  on  his  banker,  unless  there  is  also  evi- 
dence of  money  transactions  from  which  a  loan  might  be  inferred,  or  an 
application  by  the  defendant  to  borrow  money  at  the  time.(4)     Where  a 


tract,  though  the  statute  does  not  mention  that  it  shall  he  so,  but  only  inflicts  ■■'■  penalty  on  the 
offender,  hecauae  a  penalty  implies  a  prohibition,  though  there  are  no  prohibitory  words  in  the 
statute.'  The  same  principle  is  more  briefly  expressed  by  Lord  EUenborough,  in  the  case  of 
langton  v.  Hughes  (1  Moore  &  Scott,  596) :  'What  is  done  in  contravention  of  the  provisions  of 
an  act  of  Parliament,  cannot  be  made  the  subject  of  an  action.' "  (See,  also,  Boutelle  v.  Malendy, 
19  K.  H.  196 ;  and  Pepper  v.  Haight,  20  Barb.  429 ;  4  Hill  R.  624.) 
*  *  See  (mie,  note  1015.  *  * 

(1)  Canaan  v.  Brioe,  3  B.  &  Aid.  1T9. 

(2)  3  B.  &  Aid.  1'79;  Aubert  v.  Maize,  2  Bos.  k  Pull.  3'71. 

(3)  "Welch  V.  Seabord,  1  Stark.  K  P.  C.  4U. 

(4)  Gary  v.  Gerrish,  4  Esp.  N.  P.  C.  9 ;  Aubert  v.  Walch,  4  Taunt.  293. 

Note  1025. — There  is  a  distinction  between  the  security  and  the  contract  of  lending ;  there- 
fore, although  the  security  itself  be  void,  the  lending  money  not  being  declared  void,  it  may  be 
recovered.  The  Utica  Ins.  Co.  v.  Scott,  19  John.  R.  1 ;  TJtica  Ins.  Co.  v.  Kip,  8  Cowen,  20.  The 
action  for  money  lent,  lies  in  such  case  to  recover  the  money  of  the  borrower.  Id.  In  Sutton 
V.  Toomer  (7  Barn.  &  Cress.  416),  there  was  proof  of  a  deposit  of  money  and  a  promise  to  pay 
that  money  on  certain  terms,  contained  in  a  paper  in  the  form  of  a  promissory  note.  That  paper 
was  produced.  It  contained  the  terms  on  which  the  money  was  deposited,  and  it  had  a  stamp 
required  for  a  promissory  note  of  that  amount.  Some  years  afterwards,  the  plaintiff  consented 
that  an  alteration,  for  the  benefit  of  the  defendant,  should  be  made  in  the  terms  of  the  instru- 
ment. The  effect  of  that  alteration  was  to  render  it  invalid  as  a  security;  held,  that  it  was  com- 
petent to  the  plaintiff  to  give  the  paper  in  evidence  to  prove  the  terms  of  the  loan ;  the  debt 
created  by  the  loan  remained. 

A  party  may  recover  the  amount  of  an  I.  0.  IT.  on  a  count  for  money  lent.  Childers  v.  Boul- 
nois,  1  Dowl.  &  Ry.  N.  P.  C.  8.  So  upon  an  account  stated.  Payne  v.  Jenkins,  4  Car.  &  Payne, 
324.  An  instrument,  "  nine  years  after  date,  I  promise  to  pay,"  &c.,  is  no  evidence  of  money 
lent.  Morgan  v.  Jones,  1  Car.  &  Payne,  162  ;  1  Tyr.  21.  The  words,  "  value  received  with  in- 
terest," in  an  instrument  which  is  not  negotiable,  do  not  of  themselves  import  a  money  con- 
sideration so  as  to  satisfy  an  averment  that  money  was  lent  by  plaintiff  to  defendant.  Mor- 
gan V.  Jones,  SMpro. 

Plaintiff  engaged  to  let  defendant  land  on  building  leases,  and  to  lend  liim  £4,000  to  assist 
him  in  the  erection  of  twenty  houses;  the  money  to  be  repaid  by  June,  1828.  Defendant 
agreed  to  build  the  houses,  to  convey  them  as  security  for  the  loan,  and  repay  the  money ; 
when  six  houses  were  built,  and  £1,168  had  been  advanced,  plaintiff  requested  defendant  not 
to  go  on  with  the  other  fourteen  houses;  defendant  desisted;  held,  tb.it  after  June,  1828,  the 
plaintiff  might  recover  the  £1,168  on  a  count  for  money  lent;  and  that  it  was  not  necessary 
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parent  advances  money  to  a  child,  it  will  be  presumed,  in  tlie  absence  of 
evidence  to  the  contrary,  that  it  is  by  way  of  gift.(l)  It  is  not  necessary, 
in  an  action  for  money  lent,  for  the  plaintiff  to  prove  that  he  has  returned 
or  tendered  goods  deposited  with  him  by  way  of  security,  for  the  repay- 
ment of  the  money.(2) 

It  has  been  before  considered  in  what  case  a  bUl  of  exchange  or  promis- 
sory note  is  evidence  of  the  loan  of  money  in  favor  of  the  parties  who  may 
sue  upon  it.(3)  A  bill  of  exchange  is  also  evidence  for  the  acceptor 
against  the  drawer,  if  proved  to  have  been  paid  by  the  plaintiff  as  acceptor, 
or,  where  it  is  produced  by  him,  if  proved  to  have  been  in  circulation 
after  the  acceptance.(4)  A  receipt  indorsed  on  the  bill  is  no  evidence  of 
its  being  paid,  unless 'it  is  proved  to  be  in  the  handwriting  of  the  de- 
fendant, or  of  some  person  authorized  to  receive  payment.(5)     The  fact  of 


to  sue  on  the  agreement  Jamea  v.  Cotton,  1  Bing.  266.  The  plaintiff  could  not  have  declared 
on  the  agreement,  for  the  agreement  was  rescinded  hy  mutual  consent. 

In  M'Eae  v.  Boast  (3  Rand.  R.  481),  it  was  said,  that  the  giving  a  check  is  a  matter  of  equiv- 
ocal character ;  and  wliere  it  is  shown,  that  defendant,  long  subsequent,  gave  to  plaintiff  his 
note,  as  matter  of  accommodation,  the  presumption  of  law  is  that  the  cheek  had  been  settled. 

Action  by  Craig's  Administrators  agt.  Patten's  Administrators,  for  money  lent  by  the  plaintiff's 
intestate  to  the  defendant's  intestate.  The  plaintiffs  proved  a  check  drawn  by  Craig,  payable 
to  Patton,  which  bore  the  mark  of  having  been  canceled  at  the  bank;  and  Craig's  bank  book 
was  also  proved;  and  that  both  were  found  among  his  papers  by  his  administrators.  Held 
admissible ;  but  that  the  handwriting  of  the  bank  clerk  who  make  the  entries  must  be  proved 
by  himself,  or  if  dead,  by  some  one  who  knew  his  hand.  Patton's  Adm'rs  v.  Craig's  Adm'rs,  1 
Serg.  &  Rawle,  126. 

(1)  By  Bailey,  J.,  Hicks  v.  Keats,  4  B.  &  C.  11. 

(2)  Lawton  v.  Newland,  2  Stark.  N.  P.  C.  72. 

(3)  Vide  supra,  pp.  186,  221 ;  Story  v.  Atkins,  2  Str.  119. 

Note  1026.— The  unstamped  shps  of  paper,  with  "I.  0.  TJ."  £400,  and  "I.  0.  U.  £250," 
written  thereon,  are  neither  promissory  notes  or  receipts,  and  therefore  may  be  received  in  evi- 
dence on  an  assumpsit  for  money  lent.    Childers  v.  Boulnois,  Dowl.  &  Ryl.  N.  P.  Cas.  8. 

A  bank,  finding  the  security  upon  which  a  loan  has  been  made,  had  failed  by  reason  of  the 
forgery  of  the  names  of  the  indorsers,  commenced  an  action  declaring  for  money  had  and  received, 
and  money  lent  and  accommodated ;  held,  that  the  plaintiffs  were  entitled  to  recover,  although  the 
term  of  credit  agreed  upon  the  loan  had  not  expired.  Man.  &  M.  Bank  v.  Gore  et  al.,  15  Mass 
R.  15;  Young  v.  Adams,  6  Id.  182.  And  the  action  exists  against  an  innocent  copartner — the 
money  having  gone  to  the  use  of  the  partnership — ^for  one  partner  has  full  authority  to  bind  the 
firm  to  any  extent  in  contracts  for  the  use  of  the  partnership.    Man.  &  M.  Bank  v.  Gore,  supra. 

(4)  Pfiel  V.  Vanbatenberg,  2  Campb.  N.  P.  0.  439. 

(5)  Id. 

Note  102'?. — In  Lehn  v.  Lehn  (9  Serg.  &  Rawle,  51),  which  was  an  action  for  money  lent, 
plaintiff  having  proved  the  loan  of  the  money ;  the  defendant  offered  in  evidence  a  bond  from 
the  plaintiff  to  L.  (dated  subsequent  to  the  loan)  for  a  larger  sum  than  the  plaintiff  had  proved 
(and  this  bond  was  admitted  to  have  been  executed  by  the  plaintiff).  The  defendant  also  gave 
in  evidence  a  receipt  indorsed  on  said  bond  for  the  sum  of  $85,  and  another  indorsement,  by 
which  it  appeared  that  the  suit  had  been  brought  on  the  bond.  The  plaintiff  objected  to  all  this 
evidence.  But  the  court  said  that  the  bond  with  a  receipt  was  evidence,  and  proper  to  prove 
the  defence  of  payment ;  but  the  evidence  in  respect  to  the  suit  brought  was  inadmissible ;  the 
record  was  better  evidence.    To  prove  payment,  it  is  enough  to  show  it  paid  into  the  hands  of 
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ipayment  of  a  sum  ,pf  money  may  be  proved  by  tbe  lender  producing  a 
check  drawn  by  Mm  upon  his  bankers  in  favor  of  the  borrower,  and  which, 
jthe  borrower  has  indorsed ;  but  without  the  indorsement  the  check  is  not 
available  in  evidence.(l) 

Shipowners  are  liable  for  money  advanced  to  the  captain  in  cases  of 
necessity,  even  in  an  English  port.(2)  And  the  captain  of  a  ship  is  com- 
petent to  prove  thait  the  money,  which  the  plaintiff  seeks  to  recover,  was 
borrowed  for  th-e  use  of  the  defendant's  ship,  and  was  so  applied.(3)  An 
^infant  is  not  liable  fo;r  money  lent,  though  it  has  been  laid  out  in  necessa- 
xies.(4)  And  money,  knowingly  lent  for  the  accomplishment  of  an  illegal 
object,  cannot  be  recpveiEed.(5) 

Action  for  interest. 

Interest  is,  in  many  oases,  recoverable  by  way  of  damages,  as  in  the, 
instance  of  bills  of  exchange ;  and  the  jury  may  refuse  to  allow  interest 
where  the  delay  of  payment  has  been  occasioned  by  the  default  of  a  holder 
of  a  bill.(6)  It  seems  that  interest  may  be  recovered  under  a  count  for 
goods  sold; (7)  but  not  under  a  count  for  money  had  and  received. (8) 

Interest,  according  to  late  authorities,  is  not  alio  wed  in  every  case  where 
ft  demand  is  liquidated.(9)  It  is  given  if  there  be  an  express  or  implied 
contract  for  the  payment  of  it,  A  contract  for  the  payment  of  interest 
may  be  implied  from  the  course  of  dealing  between  the  parties,  as  where 
it  ha,s  been  charged  apd  paid  in  former  and  similar  accounts  ;(10)  or  from 
the  usage  of  trade ;  and  bakers  will  he  allowed  to  charge  compound  in- 
terest by  making  rests  in  their  accounts,  where  their  practice  in  this  re- 
spect is  known  to  their  customers.(ll) 


one  who  had  authority  to  receive  and  iJisoharge  the  debt,  ©ven  tJiough  no  receipt  at  all  be  taken. 
Gardiner  v.  Callender,  12  Pick.  3U. 

(1)  Egg  V.  Barnett,  3  Eap,  N.  P.  0.  196. 

(2)  Robinson  v.  Lyall,  1  Price,  592 ;  1  Stark.  N.  P.  C.  27. 

(3)  Bocher  t.  Busher,  1  Stark.  N.  P.  C.  21 ;  Evans  v.  'WiUianis,  cited  ?  T.  R.  4S1. 

(4)  Darby  v.  Bender,  1  Salk.  279 ;  Probart  v.  Knouth,  2  Bsp.  472,  n. 

(5)  See  Tracy  v.  Tahnage,  4  Kernau  R.  162  ;  and  Curtis  v.  Leavitt,  1  Smith  (15  N.  T.  R.) 
9-297,  and  cases  there  cited ;  Nellis  v.  Clark,  4  HUl,  424. 

(6)  Cameron  v.  Smith.  2  B.  &  Aid.  305 ;  5  Taunt.  626  ;  8  Taunt.  660 ;  Du  Belloin  v.  Lord 
Waterpark,  1  D.  &R.  16. 

(7)  Marshall  v.  Poole,  13  Bast,  98.  See  Slack  v.  Lowett,  3  Taunt.  159  ■;  Mountford  v.  WiUis, 
2  Bos.  &  Pull.  337. 

(8)  Tappenden  v.  Randall,  2  Bos.  &  PuH.  472  ;  Walker  v.  Constable,  1  Bos.  &  PuU.  306,  which 
relates  to  a  deposit  at  a  sale.    See  hj  Lawrence,  J.,  3  Taunt.  159 ;  5  Taunt.  626. 

(9)  By  Le  Blanc,  J.,  De  Bemales  v.  Puller,  2  Campb.  N.  P.  C.  427.  The  general  rules  for  the 
allowance  of  interest  are  laid  down  in  De  Haviland  v.  Bowerbank,  1  Campb.  N.  P.  C.  50 ;  Cal- 
ton  V.  Bragg,  15  Bast,  226 ;  Gordon  v.  Swan,  2  Campb.  N.  P.  C.  430,  n. 

(10)  NiohoU  v.  Thompson,  1  Campb.  N.  P.  0.  52;  15  East,  223;  3  Campb.  467,  496;  4  Taunt. 
346.  Interest  is  recoverable  from  the  time  when  the  debt  became  due.  See  Edwards  on  Bills 
a,nd  Notes,  708-725. 

(11)  Eddowes  v.  Hopkins,  Doug.  375 ;  Bruce  v.  Hunter,  3  Campb.  467 ;  Moore  v.  Youghter, 
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Interest  is  also  allowed  upon  written  securities  for  the  payment  of 
money,  as  on  bills  of  exchange  and  promissory  notes  ;(1)  the  interest  on 
hills  and  notes  generally  accrues  from  the  time  they  become  due.(2)  If 
'they  are  expressed  to  be  payable  on  demand,  or  at  a  certain  time  after 
date  "  with  interest,"  the  interest  is  to  be  calculated  from  the  date.(3)  The 
drawer  or  indorser  of  a  bill,  or  indorser  of  a  note,  are  only  liable  to  pay 
interest  from  the  time  they  receive  notice  of  dishonor.(4:)  The  interest  is 
calculated  to  the  time  of  final  judgment.(5)  Where  goods  are  sold,  to  be 
paid  for  by  a  bill  of  exchange,  and  the  purchaser  neglects  to  give  the  bill, 
the  vendor  is  entitled  to  interest,  as  damages,  from  the  time  the  bill,  if 
given,  would  have  become  due.(6)  To  entitle  a  party  to  interest  on  a  bill' 
or  note,  the  instrument  should  be  produced  at  the  trial.(7) 

Interest  is  allowed,  if  the  principal  has  been  used  by  the  defendant. 
Where  money  has  been  remitted  to  an  agent,  which  he  does  not  suffer  to 
remain  dead  in  his  hands,  but  pays  it  into  his  bankers,  and  makes  use  of 
it  as  his  own,  he  shall  be  liable  for  interest.('8) 

Interest  is  not  allowed  upon  a  mere  loan  of  money,(9)  nor  upon  a  de- 


1  Stark.  N.  P.  C.  48T  ;  Dawes  v.  Knner,  2  Cambp.  N.  P.  0.  486,  n. ;  Eaton  t.  Bell,  5  Bam.  & 
Aid.  40. 

Note  1028. — Bainbiidge  v.  'Wilooeks,  1  Bald.  E.  636.  And  aooounts  between  merchants  may 
be  settled  every  half  year,  on  the  principle  of  compound  interest.    Id. ;  9  Vesey,  223,  224. 

If  a  party  show,  in  an  action  for  money  lent,  that  it  was  the  course  of  dealing  between  him 
and  the  defendant,  to  calculate  the  interest  every  year,  and  add  that  to  the  principal,  and  the 
next  year  to  calculate  upon  the  total,  he  may  recover  interest,  calculated  in  the  same  year,  for 
the  years  subsequent  to  the  striking  of  the  last  balance  between  the  parties.  Newell  v.  Jones,  4 
Oar.  &  Payne,  124. 

(1)  The  plaintiff  may  recover  interest,  though  the  particular  only  contains  a  demand  on  the 
note.     Blake  v.  Lawrence,  4  Bsp.  N.  P.  C.  14T. 

(2)  Chitty  on  BiHs,  472  (tth  ed.) 

Note  1029. — On  a  promissory  note,  payable  on  demand,  where  there  is  no  proof  of  any 
agreement  for  the  payment  of  interest,  the  plaintiff  is  only  entitled  to  it  from  the  day  of  issuing 
the  summons.  Pierce  v.  PothergUl,  2  Bing.  N.  0.  l&l.  (See  Prancis  v.  Castleman,  4  Bibb, 
282  ;  2  Id.  469  ;  5  Cowen  R.  611 ;  21  Wend.  186.) 

(3)  Ohitty  on  Bills,  412  (7th  ed.) ;  Doman  v.  Dibdin,  1  Ry.  &  Mo.  381. 

(4)  Walker  v.  Barnes,  5  Taunt.  240. 

(5)  CJiitty  on  Bills,  422,  n.  (7th  ed.) 

(6)  Marshall  v.  Poole,  13  East,  98;  Porter  v.  Palsgrave,  2  Campb.  N.  P.  0.  472;  Beoher  v. 
Jones,  2  Oampb.  N.  P.  0.  428 ;  Boyce  v.  Warburton,  2  Oampb.  N.  P.  0.  480,  in  which  cases  the 
agreement  was  in  writing  ;  Middleton  v.  GiU,  4  Taunt.  298;  Lowndes  v.  OoUins,  17  Tes.  27. 

(7)  Fryer  v.  Brown,  1  Ry.  &  Mo.  145.  In  Thompson  v.  Morgan,  3  Campb.  0.  101,  interest 
was  not  allowed,  because  the  note  was  produced  merely  as  evidence  under  the  common  counts. 

(8)  Rogers  v.  Taylor,  2  Esp.  N.  P.  0.  701;  Thompson  v.  Morgan,  3  Oampb.  102  ;  DeHaviland 
V.  Bowerbank,  1  Campb.  N.  P.  0.  50.  It  seems  that  interest  is  allowed  on  a  sum  awarded.  Swin- 
ford  v.  Bunn,  Gow,  9. 

*  *  For  a  large  coUeotion  of  cases,  showing  the  rule  as  to  interest  at  law,  and  in  equity,  see 
1  Oonn.  R.  (2d  ed.)  p.  35.    See  also  Ohitty  on  Oontraots  (7th  ed.),  tit.  Interest.  *  * 

(9)  Videsv/pra,  p.  428. 
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raand  for  mondy  paid,(l)  or  money  had  and  received,(2)  though  it  was 
fraudulently  obtained  ;(8)  nor  upon  a  policy  of  insurance  ;(4)  nor,  in  gen- 
eral, upon  a  demand  for  work  and  labor,(5)  or  for  goods  sold  and  deliv- 
ered, although  purchased  at  a  limited  credit.(6)  And  it  seems  that  inter^t 
est  is  not  due  upon  an  account  stated,  unless  the  balance  be  awarded  to  be 
paid  at  a  particular  time  and  place.(7) 

Action  upon  an  account  stated. 

It  is  now  held  unnecessary  to  prove  the  balance  admitted  upon  the 
statement  of  an  account,  precisely  as  it  is  laid  in  the  declaration. (8)  "  And 
on  the  other  hand,  an  account  stated  is  not  considered  conclusive  of  the 
amount  due  to  the  plaintiff,  as  was  formerly  the  case.(9)     It  ia  not  neces- 


(1)  Interest  is  to  be  allowed  upon  money,  paid  at  the  request  and  to  the  use  of  another,  from 
the  time  of  payment.  Gibbs  v.  Bryant,  1  Pick.  118 ;  Eensselaer  G-lasa  Factory  v.  Reid,  5 
Cowen,  602. 

(2)  Note  1030.— Fruhlong  v.  Schroder,  2  Bing.  N.  0.  11. 

In  Massachusetts  there  has  not  been  any  distinction  made  between  the  oases  of  money  had 
and  received,  and  the  other  money  counts.  There  it  is  allowed,  where  it  is  grounded  on  a  mis- 
application of  money  paid  in  trust,  from  the  time  the  money  is  received  to  the  verdict.  Fowler 
V.  Shearer,  7  Mass.  R.  24;  Vood  v.  Robbins,  11  Id.  504.  In  the  latter  case,  the  question  was 
much  considered ;  and  the  point  decided  was,  that  where  defendant  baa  fraudulently  or  wrong- 
fully detained  the  money,  interest  was  to  be  allpwed  from  the  receipt  of  the  money. 

(3)  Crookford  v.  Winter,  1  Campb.  N.  P.  0.  129 ;  Do  Bernales  v.  FuUer,  2  Campb.  N".  P.  0, 
426 ;  Carr  v.  Edwards,  3  Stark.  N.  P.  C.  132;  Gwyn  v.  Godby,  4  Taunt.  346.  As  to  the  point 
whether  interest  is  recoverable  on  a  deposit,  and  whether  an  auctioneer  can  be  sued  for  interest, 
vide  supra.    De  Bernales  v.  Wood,  3  Campb.  258  ;  Lee  v.  Mann,  8  Taunt.  45. 

(4)  Kingston  v.  Mackintosh,  1  Campb.  N.  P.  C.  518;  by  Le  Blanc  in  De  Bernales  v.  Fuller, 
2  Campb.  N.  P.  C.  427 ;  by  Ld.  BUenborough  in  De  HavUand  v.  Bowerbank,  1  Campb.  N. 
P.  C.  50. 

(5)  Trelawney  v.  Thomas,  1  H.  Bl.  305 ;  Blaney  v.  Hendriok,  3  Wils.  205.    See  3  Price,  134. 

(6)  Gordan  v.  Swan,  2  Campb.  N.  P.  C.  429,  n. ;  12  East,  419.  See  Mountford  v.  Willes,  2 
Boa.  &  Pull.  337  ;  Blaney  v.  Hendrick,  3  Wils.  204. 

(7)  6  Esp.  45  ;  Pinkorn  v.  Tuckington,  3  Campb.  N.  P.  C.  468  ;  NiohoU  v.  Thompson,  1  Campb. 
N.  P.  0.  62.  See  Blaney  v.  Hendrick,  2  Bl.  267.  Interest  is  allowed  on  a  composition  for  tithes, 
only  where  a  time  for  payment  is  specified.     Shipley  v.  Hammond,  5  Esp.  0.  114. 

(8)  Thompson  v.  Spencer,  B.  N.  P.  129. 

(9)  Per  Lord  Mansfield,  Trueman  v.  Hurst,  1  T.  R.  42. 

Note  1031. — A  settled  account  is  only  prima  facie  evidence  of  its  correctness,  at  law  or  in 
equity.  It  may  be  impeached  by  proof  of  fraud,  or  omission,  or  mistake ;  and  if  it  be  confined 
to  particular  items  of  account,  concludes  nothing  as  to  other  items  not  stated  in  it.  Perkins  v. 
Hart,  11  Wheat.  237,  256. 

An  account  stated  is  not  conclusive,  but  may  by  either  party  be  modified  by  other  evidence. 
Thus,  the  items  of  a  balance  struck  in  favor  of  one  (the  plaintiff)  may  be  shown  by  the  defend- 
ant to  be  due  to  the  plaintiff  and  another  as  partners.  Barger  et  ux.  ex'x  v.  Collins,  7  Har.  & 
John.  213. 

Held,  that  a  settled  account  for  seamen's  wages,  Ac,  is  not  conclusive,  but  it  may  be  sur- 
charged and  falsified.    Harden  V.  Gordon,  2  Mason,  641,  561. 

(Though  not  conclusive  between  the  parties,  an  account  stated  can  only  be  impeached  by  proo 
of  fraud  or  mistake.    Lockwood  v.  Thorne,  1  Kernan  N.  Y.  R.  170,  and  oases  there  cited.) 
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sary  to  give  evidence  of  the  several  items  constituting  the  account  ;(1) 
and  it  need  not  comprise  more  than  a  single  item.(2)  The  account  may 
relate  only  to  the  plaintiff's  demand,  without  making  deduction  for  a 
counter  claim  on  the  part  of  the  defendant.(3)  And  it  seems,  that  where 
there  is  an  admission  of  a  debt  for  which  assumpsit  may  be  brought,  but 
the  amount  is  not  stated,  the  plaintiff  is  entitled  to  nominal  damages  ;(4) 
unless  it  be  doubtful  in  what  character  the  debt  was  acknowledged  to  be 
due  to  the  plaintiff.(5)  The  award  of  an  arbitrator,  under  a  parol  sub- 
mission, is  evidence  upon  a  count  on  an  account  stated.(6)  And  it  has 
been  seen,  that  a  promissory  note  may  be  evidence  to  the  same  effect.(7) 
But  the  acknowledgment  of  the  plaintiff 's  claim  to  support  this  count 
must  be  absolute ;  a  qualified  acknowledgment  is  not  sufficient. (8) 

An  action  of  indebitatus  assumpsit  may  be  brought  for  a  balance  due 
from  one  partner  to  another,  upon  an  account  closed,  and  an  agreement 
to  pay  the  amount.(9)  But  it  seems  there  must,  in  such  a  case,  be  a  final 
balance  struck,  and  an  express  promise  to  pay  the  amount.(lO)  An  infant 
is  not  liable  upon  an  account  stated,  nor  is  it  evidence,  after  he  has  at- 
tained his  full  age,  to  show  that  he  has  been  provided  with  the  necessa- 
ries mentioned  in  the  account.(l  1)  It  has  been  held,  that  the  defendant  is 
liable  on  account  stated  between  his  wife  and  the  plaintiff,  which  he  has 


(1)  Bartlet  v.  Emery,  1  T.  R.  42,  n.  The  stating  of  the  account  is  the  consideration  of  the 
promise.    B.  K  P.  129 ;  Buller,  J.,  Trueman  v.  Hurst,  1  T.  R.  40. 

(2)  Knowles  v.  Michel,  13  East,  249 ;  Highmore  T.  Primrose,  5  M.  &  S.  65. 

(3)  Stuart  V.  Rowland,  1  Show.  215. 

{4)  *  *  In  the  New  Tork  Dry  Dock  Bank  v.  Mcintosh  (5  Hill,  290),  it  was  held,  that  where  the 
issue  is  on  a  plea  of  payment,  and  no  proof  is  offered  by  either  party,  the  plamtiff  is  entitled  to 
a  verdict,  but  only  for  nominal  damages;  and  that  if  the  defendant  prove  the  payment  of  ^.ny 
sum,  however  small,  he  will  be  entitled  to  a  verdict,  unless  the  plaintiff  show  that  it  was  less 
than  the  debt.  And  see  the  cases  in  the  notes  to  Vols.  I  and  II,  relative  to  proof  of  the  points 
in  issue.  *  * 

(5)  Dixon  V.  Deveridge,  2  C.  &  P.  109 ;  Green  v.  Davis,  4  Barn.  &  Cress.  235.  See  Teal  v. 
Auty,  2  Bro.  &  Bing.  99. 

(6)  Eleen  v.  Batshore,  1  Esp.  N.  P.  C.  194. 

(7)  Ante,  p.  186.  It  seems  the  note  must  be  properly  stamped  to  be  evidence  under  the  money 
counts.  Green  v.  Davis,  4  Bam.  &  Cress.  235.  An  I.  0.  U.  has  been  admitted  on  an  account 
stated.     Payne  v.  Jenkins,  4  Car.  k  Payne,  404. 

*  *  Vide  swpra,  note  929,  for  oases  in  which  awards  have  been  received  as  evidence  of  an  ac- 
count stated.  *  * 

(8)  Evans  v.  Yeny,  1  Ry.  &  Mo.  239. 

(9)  Poster  v.  AHausoB,  2  T.  R.  479  f  Coffee  v.  Brian,  3  Bing.  54. 

(10)  Fromont  v.  Coupland,  2  Bing.  172.  Where  weekly  accounts  had  been  rendered  prepara- 
tory to  a  final  account,  and  the  opinion  of  Chief  Justice  Gibbs,  in  Raokstraw  v.  Imber  (Holt's  K 
P.  C.  368),  that  an  express  promise  was  not  necessary,  questioned.  See  Moravia  v.  Levy,  2  T. 
R.  483,  n.;  Smith  v.  Barrow,  2  T.  R.  476 ;  Clark  v.  Glennie,  3  Stark.  N.  P.  C.  10 ;  Robson  v. 
Curtis,  1  Stark.  N".  P.  C.  78. 

(11)  Trueman  v.  Hurst,  1  T.  R.  40  ;  Ingleden  v.  Douglas,  2  Stark.  N.  P.  C.  36. 

(If  the  infant  agrees  to  an  arbitration,  and  accepts  the  award  on  coming  of  age,  it  binds  him. 
Jones  T.  Phcenix  Bank,  4  Selden  R.  228.) 
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promised  to  pay.(l)  The  plaintiff  may  recover  upon  an  account  stated 
witli  the  defendant,  which  includes  debts  due  from  the  defendant  alone, 
and  from  the  defendant  together  with  a  deceased  partner.  (2)  But  this 
action  cannot  be  sustained,  where  the  defendant  has  accounted  partly  in 
his  own,  and  partly  a  representative  capacity. (3) 

If  the  defendant  account  with  the  plaintiff,  as  invested  with  a  certain 
character,  and  receive  credit  from  him  as  such,  he  cannot  afterwards 
object  to  the  plaintiff's  recovery  upon  this  general  count,  though  he  might 
not  be  able  to  recover  on  a  special  count,  in  consequence  of  the  defective 
proof  of  his  title. (4)  An  account  stated  alters  the  nature  of  the  debt.(5) 
Thus,  an  action  of  indebitatus  assumpsit  may  be  brought  upon  an  account 
stated,  where  the  subject  of  the  account  is  rent  ;(6)  or  a  sum  due  for  the 
purchase  of  growing  trees,(7)  or  of  fixtures  as  stated  upon  an  inventory 
containing  a  valuation  of  them.     In  these  cases  of  an  account  stated  upon 


(1)  Bull,  N.  P.  129 ;  1  Shower,  215.  See  Duce  T.  Thome,  Alleyn,  12,  commented  on  by 
Buller,  J.,  2  T.  R.  483. 

(2)  Richards  v.  Heather,  1  Bam.  &  Aid.  29.  It  seems  that  an  account  stated  with  a  new  fimi 
may  sometimes  include  debts  due  to  a  former  one.  Morr  v.  Hill,  Peake's  Ev.  251.  See  DaVid 
V.  EUioe,  5  Bam.  &  Cress.  205  ;  Gough  v.  Davis,  4  Price,  214. 

Note  1032. — It  is  a  disputed  point  whethe;'  one  partner  can,  after  a  dissoution,  bind  his  co- 
partner by  acknowledging  an  account.  It  has  been  held  that  he  cannot.  Hackley  v.  Patrick,  3 
John.  R.  536 ;  Walden  v.  Sherburne,  15  Id.  409. 

On  the  contrary,  it  has  been  held,  that  the  power  of  partners,  with  respect  to  rights  created 
pending  the  partnership,  remains  after  the  dissolution ;  the  partnership  is  not  dissolved  with  re- 
gard to  things  past,  but  only  with  regard  to  things  future.  Wood  v.  Braddick,  1  Taunt.  104 ; 
Martin  v.  Root,  17  Mass.  R.  221 ;  Hunt  v.  Bridgham,  2  Pick.  583  ;  White  v.  Hale,  3  Id.  291 ; 
Parker  v.  Merrill,  6  Greenl.  41;  Cady  v.  Shepherd,  11  Pick.  400;  Ault  v.  Goodrich,  4  Russ.  430. 

In  Geddea  v.  Simpson  et  al.  (2  Bay,  533),  the  plaintiffs  produced  a  letter  from  Simpson,  one  of 
the  copartners  and  defendants,  acknowledging  the  receipt  of  an  account  current  from  the  plain- 
tiff, and  that  the  balance  was  justly  due  to  the  plaintiff  as  stated ;  and  upon  exception  taken 
that  the  letter  did  not  bind  the  other  partner,  as  it  was  written  since  the  dissolution  of  the  co- 
partnership, and  without  his  knowledge  or  approbation ;  the  court  overrtiled  the  objection,  inas- 
much as  this  was  no  new  contract  or  undertaking  since  the  partnership  was  dissolved.  See 
also  BuMey  v.  Landon,  3  Conn.  R.  16.  But  after  dissolution,  one  party  cannot  bind  the  other 
to  pay  costs  by  giving  a  cognovit  for  debt  and  costs  as  between  attorney  and  client.  Rathbone 
V.  Drakeford,  6  Bing.  316. 

(The  general  doctrine  in  this  country  is,  that  one  partner  cannot,  after  dissolution  of  the  firm, 
bind  liis  late  partners  by  contract,  or  by  the  admission  or  renewal  of  a  contract.  Bell  v.  Morri- 
son, 1  Peters'  R.  351 ;  National  Bank  v.  Norton,  1  Hill  R.  512  ;  Stub  v.  Jennings,  1  MoMuUen, 
291 ;  Belote's  Bx'rs  v.  Wynne,  1  Tergor,  534 ;  Muse  v.  Donelson,  2  Humph.  166 ;  Levy  v.  Cadet, 
11  Serg.  &  R.  126  ;  Tander  v.  Lafaveur,  2  Blackf.  311 ;  Lowther  y.  Chappel,  8  Ala.  353  ;  Eien 
Bank  v.  Sulhvan,  6  N.  H.  124.) 

*  *  As  to  the  several  acts  and  admissions  by  which  a  partner  can  bind  the  firm,  after  dissolu- 
tion, see  Colyer  on  Partn.  (Perkins'  ed.),  §§  422,  430,  and  notes.  *  * 

(3)  Herrenden  v.  Palmer,  Hob.  88  ;  Stafford  v.  Clark,  2  Bing.  311 ;  2  Car.  k  Payne,  403. 

(4)  Peacock  v.  Harris,  10  Bast,  104.    And  see  Prouting  v.  Hammond,  8  Taunt.  690. 

(5)  Vontr.  268 ;  Allen,  13 ;  2  Lev.  110. 

(6)  Roll.  Ab.  9  ;  Ray.  211 ;  2  Keb.  813. 

(1)  Knowlea  v.  Michel,  13  Bast,  249 ;  Teal  v.  Auty,  2  Bro.  &  Bing.  99. 
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executed  agreements,  where  there  has  been  a  neglect,  in  the  original  con- 
tract, to  comply  with  the  provisions  of  the  Statute  of  Frauds  or  of  the 
stamp  acts,  the  consequences  of  the  omission  will  be  obviated.(l) 


CHAPTER  X. 

OF  THE  EVIDENCE  IX  ISSUES  JOINED  UPON  PLEAS  IN  ASSUMPSIT. 

The  pleas  to  an  action  are  divided  into  pleas  dilatory,  of  which  pleas 
in  abatement  are  of  the  most  ordinary  occurrence;  and  pleas  peremptory, 
which  afford  a  substantial  and  conclusive  answer  to  the  action,  and  which 
are  commonly  called  pleas  in  bar.  The  necessary  proofs  in  issues  joined 
on  these  several  kinds  of  pleas,  are  now  to  be  considered. 

I.  Of  the. evidence  in  issue  joined  on  pleas  in  abatement. 

1.  Joint  contract. 

On  issue  joined  upon  a  plea  of 'abatement  that  the  contract,  which  is 
the  subject  of  the  suit,  was  made  with  other  persons  besides  the  defend- 
ant, pixx)f  that  an  order  for  the  goods,  the  amount  of  which  is  sought  to 
be  recovered,  was  given  to  those  pers®ns  jointly,  will  support  the  defend- 
ant's plea.(2)   And  if  the  defendant  show  that  such  has  been  the  course  in 


(1)  Salmon  v.  Watson,  4  B.  Moore,  73  ;  2  Bro.  &  Bing.  99. 

(2)  Note  1033. — Legal  Interest. — Two  persona  each  advance  money  for  a  third ;  they  must  sne 
severally,  unless  the  money  is  taken  from  a  joint  fund,  or  raised  on  joint  credit.  In  Smith  v. 
Sayward  (5  Greenl.  504),  D.  S.  acted  as  agent  for  defendants  in  a  purchase  of  land,  and  defend- 
ants procured  plaintiff  to  become  his  surety ;  and  the  latter  having  paid  the  money ;  held,  that 
he  might  sue  defendants  alone ;  D.  S.  having  paid  nothing,  and  of  course  had  no  right  of  action, 
although  it  appeared  that  the  plaintiff  signed  the  notes  as  surety. 

Effect  of. — Upon  issue  of  non-joinder  of  a  joint  partner,  the  judgment  is  final,  instead  of  a  judg- 
ment ot  respondeat  ouster.  Dodge  v.  Morse,  3  N.  H.  R.  232  ;  Jewett  v.  Davis,  6  Id.  518.  For 
it  is  well  settled,  that  if  issue  be  taken  upon  a  plea  in  abatement,  and  the  jury  find  for  the  plain- 
tiff, they  must  assess  damages  in  the  same  manner  as  when  an  issue  is  found  for  the  plaintiff 
upon  a  plea  in  bar. 

(Under  the  new  practice  in  New  York,  it  has  been  disputed  whether  pleas  in  abatement  and 
in  bar  can  be  interposed  in  the  same  answer.  At  common  law,  the  defendant  could  plead,  first, 
to  the  jurisdiction;  second,  in  abatement,  and  third,  in  bar.  Pleading  in  abatement  admitted 
jurisdiction,  and  pleading  in  bar  was  a  waiver  of  the  right  to  plead  either  to  the  jurisdiction  or 
in  abatement.  Per  W.  E.  Allen,  Justice,  in  Gardner  v.  Clark,  6  How.  Pr.  449.  In  this  case  it 
was  ruled  that  a  plea  to  the  merits  could  not  be  united  with  a  plea  in  abatement,  such  as  the 
pendency  of  another  action.  The  same  was  held  in  respect  to  non-joinder  of  parties,  in' King  v. 
Vanderbilt,  1  Id.  385.  In  Bridge  v.  Payson  (5  Sand.  R.  210),  and  in  Mayhew  v.  Robinson  (10 
How.  Pr.  R.  162),  directly  the  contrary  was  held,  namely,  that  the  non-joinder  of  persons  jointly 
liable  with  the  defendant,  may  be  set  up  in  the  same  answer  with  a  general  denial.  See  also 
Sweet  V.  Tuttle,  10  How.  Pr.  40,  and  remarks  of  Denio,  J.,  3  Kernan,  SSY.  But  all  the,  cases 
agree  that  the  objection  of  non-joinder  of  parties  must  he  pleaded ;  and  in  Zabriskie  v.  Smith.  >(3 
Kern.  322),  it  was  held,  that  in  actions  sounding  in  tort,  'the  nea-joinder  of  proper  parties •  as 
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former  dealings,  or  that  payments  have  been  made  by  himself,  and  the 
other  persons  jointly,  such  proof  would  raise  a  presumption  of  a  joint 
undertaking  as  to  the  dealing  in  question.(l)  A  plea  of  abatement  that 
the  defendant  contracted  along  with  certain  other  persons,  imports  that 
he  contracted  along  with  the  persons  specified,  and  not  with  a  greater 
number ;  if  there  were  more  joint  contractors,  the  plea  is  disproved.(2) 
When  it  appears  from  the  plaintiff's  bill  of  particulars,  that  a  part  of  the 
plaintiff's  demand  is  chargeable  to  the  defendant  along  with  another  per- 
son, a  plea  of  abatement  for  the  non-joinder  of  that  person  will  be  sup- 
ported, although  the  defendant  may  be  liable  alone  for  the  residue  of  the 
demand. (3)  Where  the  non-joinder  of  the  assignees  of  a  bankrupt  is 
pleaded,  it  is  not  sufficient  to  prove  that  they  have  acted  as  such ;  the 
assignment  must  be  produced,  or  evidence  be  given  of  the  plaintiff's 
admission  that  they  were  duly  appointed. (4) 

After  proof  of  a  joint  undertaking  in  support  of  a  plea  of  abatement,  it 
will  not  be  a  sufficient  answer  for  the  plaintiff  to  show,  that  the  person 
named  in  the  plea,  died  before  the  commencement  of  the  suit,  for  this 
does  not  disprove  the  joint  undertaking  which  is  in  issue ;  and  as  the  plea 
must  positively  aver  the  fact  of  his  being  alive,  the  plaintiff  might  have 
taken  issue  upon  that  averment.  If  the  person,  named  in  the  plea,  as  a 
joint  contractor,  was  an  infant  at  the  time  of  the  joint  undertaking,  the 
plaintiff  may  reply  his  infancy,  but  if,  instead  of  replying  this,  he  deny 
the  joint  undertaking,  it  has  been  held  that  it  will  not  avail  him,  at  the 
trial,  to  prove  the  infancy .(5)  Joint  contractors  must  be  all  sued,- though 
some  may  have  become  bankrupts,  and  obtained  their  certificates.  (6) 


plaintiffs  must  be  pleaded,  unless  the  defect  of  parties  appears  on  the  face  of  the  complaint,  when 
a  demurrer  is  the  proper  remedy.) 

(1)  The  plaintiff  may  compel  the  defendant  to  give  hiip  a  description  of  the  places  of  residence 
of  the  persons  named  in  the  plea.    Taylor  y.  Harris,  4  Barn.  &  Aid.  93. 

(2)  Godson  v.  Good,  6  Taunt.  58T. 

(3)  Colson  V.  Selby,  1  Esp.  N.  P.  C.  451. 

(4)  Pasmore  v.  Bontfield,  1  Stark.  N.  P.  C.  296. 

(5)  Burgess  T.  Merrell,  4  Taunt.  468  I  Gibhs  v.  Merrell,  3  Taunt.  301.  The  plaintiff  would 
not  be  allowed  to  join  the  infant  as  a  defendant,  and  enter  a  nolle  prosequi.  Chandler  v.  Parkes, 
3  Esp.  N.  P.  C.  76, 

(6)  BoviU  V.  Wood,  2  M.  &  S.  23  ;  Hawkins  v.  Ramsbottora,  6  Taunt.  119. 

(When  one  of  a  firm  is  sued  for  a  copartnership  debt,  ho  must  plead  the  non-joinder  of  his 
partners  in  abatement,  if  he  wishes  to  interpose  that  defence.  Potter  v.  McCoy,  26  Penn.  State 
R.  4B8  ;  Pasohel  v.  Hoover,  16  111.  340.  And  on  the  trial  of  that  issue  he  must  prove  the  facts 
stated,  strictly.  Hawks  v.  Hunger,  2  Hill  R.  200.  If  the  plaintiff  had  no  knowledge  or  means 
of  knowing  of  the  existence  of  a  partnership,  the  plea  of  non-joinder  of  the  other  partners  cannot 
be  sustained  by  showing  its  existence.  Peck  v.  Conring,  1  Denio,  222.  And  notwithstanding 
Ai  appears  on  the  face  of  the  complaint  that  there  are  other  persons  jointly  indebted  with  the  de- 
fendant wKo  are  not  sued,  the  defendant  must  interpose  such  non-joinder  by  plea  in  abatement. 
Burgess  v.  Abbott,  1  Hill  R.  416;  6  Id.  135.  Under  the  New  Tork  code,  the  defendant  must 
in  such  a  case  demur.  §  144.  And  if  the  defect  of  parties  do  not  so  appear,  it  must  be  pleaded, 
Fowler  v.  Kennedy,  2  Abb.  Pr.  E.  351.) 
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Partner. 

The  proof  of  a  partnership  subsisting  between  the  defendant,  and  a 
person  named  in  his  plea,  is  more  frequent  than  the  proof  of  an  express 
joint  undertaking.  It  is  necessary  to  prove  a  partnership  subsisting  at 
the  time  of  the  joint  undertaking,  and  in  the  course  of  the  dealing  in 
which  the  debt  in  question  was  contracted.  I^he  most  satisfactory  proof 
in  support  of  the  plea  would  be  by  showing,  that  the  plaintiff  had,  in 
former  dealings  of  the  same  kind,  treated  the  persons  as  partners.  It 
would  be  good  proof  also  to  show,  that  before  the  transaction  in  question, 
they  carried  on  business  together,  openly  and  publicly  as  partners,  with 
those  external  marks  and  signs  which  usually  accompany  an  acknowl- 
edged partnership.  The  mere  proof  that  the  other  person  has  occasionally 
acted  in  the  business  as  partner,  without  tracing  this  to  the  obseryation  or 
knowledge  of  the  plaintiff,  would  be  very  slight ;  for  the  necessity  of  join- 
ing other  persons  in  the  suit  against  the  defendant,  seems  to  depend  on  the 
mutual  understanding  of  the  parties  at  the  time  of  the  contract.(l)  It 
appears  to  be  the  better  opinion,  that  the  non-joinder  of  a  dormant  partner 
cannot  be  pleaded  in  abatement.(2)  Prooaises  of  payment  by  the  defend- 
ant, contained  in  letters,  without  mentioning  any  partners,  are  strong  evi- 
dence of  the  defendant's  sole  liability .(3)  A  person  who  makes  a  several 
promise  in  a  written  instrument,  will  be  liable  individually,  though  he 
sign  the  instrument  as  for  himself  and  partners.(4) 

If  the  defendant  pleads  that  the  promises  in  the  declaration  were  made 
jointly  with  another  person,  the  latter  will  be  a  competent  witness  for  the 
plaintiff  ;(5)  but  it  seems  that  he  would  not  be  a  competent  witness 
for  the  defendant  ;(6)  and  that  his  competency  could  not  be  restored  by  a 
release.(7)     On  a  plea  of  abatement  for  the  nonjoinder  of  a  person  as  a 


(1)  *  *  It  is  not  necessary  that  a  dormcmi  p(wtner  should  join  with  the  ostensible  partner  of  a 
firm,  in  an  action  against  a  person  who  dealt  only  with  the  ostensible  partners.  Colyer  on 
Partn.  (Perkin's  ed.)  §§  660,  661,  and  notes.  And  his  non-joinder  cannot  be  pleaded  in  abate- 
ment, unless  from  the  use  of  "&  Co.,"  in  the  title  of  the  Ann,  and  it  is  reasonable  to  infer,  the 
plaintiff  knew  the  parties  not  joined  belonging  to  the  firm.  Id.  §  719 ;  De  Mautort  v.  Saunders, 
1  Bam.  &  Adol.  396,  overraling  Dubois  v.  Ludert,  1  Marah.  248.  *  * 

(2)  Mullet  V.  Hook,  1  Mo.  &  M.  88.  See  Dubois  v.  Ludert,  5  Taunt.  609  ;  Doo  v.  Chippenden, 
lord  Tenterden  on  Shipping  {5th  ed.)  96  ;  Baldney  v.  Ritchie,  1  Stark.  N.  P.  C.  338 ;  Stansfield 
V.  Levy,  3  Stark.  N.  P.  C.  8. 

(3)  Murray  v.  SummervUle,  2  Campb.  99,  n. 

(4)  Hall  T.  Smith,  I  B.  &  0.  407 ;  March  v.  "Ward,  Peake's  N.  P.  0.  130 ;  Clark  v.  Blackatock, 
Holt's  N.  P.  C.  474.  As  to  the  evidence  of  partnership  in  joint  stock  companies,  see  Perring  v. 
Hone,  4  Bing.  28 ;  Lawler  v.  Kershaw,  1  Mo.  &  M.  93  ;  Vice  v.  Anson,  7  Barn.  &  Cress.  409. 

(6)  Cosseam  v.  Goldney,  2  Stark.  N.  P.  C.  414.  See  Hudson  v.  Robinson,  4  M.  &  Selw.  475. 
A  person  may  prove  that  he  is  not  a  partner,  though  the  business  has  been  carried  on  in  his 
name.    Parsons  v.  Crosby,  5  Esp.  N.  P.  C.  199. 

(6)  Evans  v.  Teatherd,  2  Bing.  133 ;  by  Lord  EUenborough,  Ch.  J.,  and  Bayley,  J.,  in  Hudson 
V.  Robinson,  4  Maule  &  Selw.  475;  Goodaore  v.  Breame,  Peake's  N.  P.  C.  232. 

(7)  Simons  v.  Smith,  1  Ry.  &  Mo.  29 ;  Chyne  v.  Koops,  4  Esp.  N.  P.  0.  112. .  See  Young  t. 
Baimer,  1  Esp.  N.  P.  C.  103. 
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defendant,  his  declarations  are  evidence  in  support  of  the  plea ;  for  -what- 
ever would  be  evidence  against  him,  if  he  had  been  joined  in  the  action, 
is  admissible  to  prove  his  liability  in  an  issue  joined  upon  a  plea  of  abate- 
ment.(1) 

2.  Mianomer. 

Upon  issue  joined  on  a  plea  of  misnomer,  where  the  defendant  unne- 
cessarily avers  that  he  was  baptized  by  a  particular  name,  he  must  give 
evidence  of  his  baptism. (2)  It  has  been  held  that  a  defendant  will  be  es- 
topped by  a  recognizance  entered  into  for  him  in  the  name  by  which  he 
is  sued,  although  he  was  no  party  to  the  recognizance.(3) 

3.  Coverture. 

In  cases  where  it  is  not  necessary  to  plead  coverture  in  abatement,  as 
where  the  plaintiff  marries  after  suing  out  the  writ,  and  before  the  decla- 
ration ;(4)  or  where  the  defendant  marries  subsequently  to  making  the 


Note  1034. — ^In  Duke  v.  Pownall  (1  Mood.  &  Malk.  430),  Lord  Tenterden  held,  that  several 
persona  having  agreed  to  bear  equally  the  expenses  of  a  joint  undertaking,  in  an  action  brought 
against  one  alone,  another  of  the  contractors  was  competent  to  testify  for  the  defendant  if  released 
by  him,  though  the  rest  do  not  join  in  the  release.  In  Hall  v.  Cecil  (6  Bing.  181),  liability  to 
contribute  to  the  costs  was  considered  sufficient  to  exclude  the  witness ;  but  the  court  say  nothing 
about  a  release.  Slegg  v.  Phillips,  6  Nev.  &  Man.  360.  But  it  has  been  often  ruled  that  in  an 
action  against  one,  another  joint  contractor  is  admissible  if  released.  Ames  v.  Withington,  3  IST. 
H.  R.  115  ;  5  Id.  199 ;  Jewett  v.  Davis,  6  Id.  518.  In  Gibbs  v.  Bryant  (1  Pick.  118),  the  court 
say,  "bis  being  a  party  to  the  contract  is  of  no  consequence,  if  he  is  not  interested  in  the  event 
of  the  suit.  If  the  plaintiff  recover  against  his  partner,  it  would  be  a  bar  to  an  action  against 
him,  because,  there  being  a  joint  contract,  his  partner  could  not  be  sued  again,  neither  could  he 
be  sued  alone.  He  was  interested  only  because  he  was  liable  to  a  contribution  to  his  partner ; 
but  being  released  by  his  partner,  he  was  rendered  a  competent  witness."  See  also  Bagley  v. 
Osborne,  2  Wend.  52'7 ;  WilUngs  v.  Consequa,  1  Pet.  C.  C.  R.  306. 

The  incompetency  of  a  witness  interested  as  a  member  of  a  corporation,  is  not  removed  by  a 
release  of  such  interest  executed  by  him  to  the  corporation.  2  Lev.  231,  236 ;  1  Yentr.  351 ; 
3  Young  &  Jerv.  19 

(1)  Clay  V.  Langlow,  1  Mo.  k  M.  45.     On  the  competency  of  partners  as  witness,  see  Tol.  I. 

(2)  Weleker  v.  Le  Pelletier,  1  Campb.  N.  P.  C.  479  ;  Com.  Dig.  Abatement,  F,  It.  See  Code 
of  N.  T.  §  175. 

(3)  Meredith  v.  Hodges,  2  N.  R.  453,  where  the  fact  was  rephed. 

(4)  Morgan  v.  Painter,  5  T.  R.  265.  And  in  actions  of  tort,  at  least,  coverture  must  be  pleaded 
in  abatement,  wherever  the  wife  might  have  been  joined.    Milner  v.  Milnes,  3  T.  E.  627. 

Note  1035. — Gerard  v.  Pierce,  1  Murph.  R.  161. 

Coverture  after  suit  brought,  may  be  pleaded  after  a  plea  in  bar,  if  the  matter  has  arisen  since 
tie  plea  in  bar ;  for  the  plea  in  bar  waives  only  matter  in  abatement  then  existing.  "Wilson  v. 
Hamilton,  4  Serg.  &  Rawle,  238.  A  plea  puis  darrein  contiimance  waives  all  former  pleas;  for  if 
well  pleaded,  issue  must  be  taken  on  it.  Id.  It  cannot  be  pleaded  after  a  continuance  has  in- 
tervened, except  the  court,  for  extrinsic  reasons,  may  receive  the  plea,  even  after  a  continuance 
between  the  happening  and  the  pleading  the  now  piatter.    Id. 

In  Oxnard  et  al.  v.  The  Propri.  of  the  Ken,  Purchase  (10  Mass.  R.  179),  to  a  writ  of  right  sued 
by  heirs  for  lands  descended  from  a  common  ancestor,  the  tenants  pleaded :  "  That  since  the  last 
continuance  of  the  writ,  viz :  on  the  first  day  of  July  last  past,  the  said  C.  F.,  one  of  the  demand- 
ants in  the  said  writ,  intermarried  with  J.  P.  and  is  now  covert  of  the  said  P.  her  husband,  who 
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contract,(l)  the  plea  will  be  sustained  by  proof  of  an  actual  marriage  or 
of  cohabitation. (2)  It  seems  that  evidence  of  an  unequivocal  admission 
on  the  part  of  the  plaintiff  of  her  mrrriage,  will  be  admitted  to  prove  the 
fact ;  but  ambiguous  acknowledgments  have  been  held  insufficient. (3) 

Eight  to  begin. 

It  appears  that,  on  an  issue  take  a  upon  a  plea  of  abatement,  the  defend- 
ant ought  to  begin,  and  prove  the  truth  of  his  plea  ;  and  that  the  onus  of 
proving  damages  does  not  give  the  plaintiff  a  right  to  begin.(4)  In  a  case 
where  the  plaintiff  began,  it  was  considered  that,  besides  proving  the 
damages,  he  ought  to  go  through  his  whole  case  in  answer  to  the  plea.(5) 

II.  Of  the  evidence  in  issues  joined  on  pleas  in  bar. 

1.  Non-asaumpsit. 
The  defendant,  under  the  general  issue  of  non-assumpsit, (6)  may  give  in 


is  yet  living,  viz  :  at  A.  aforesaid,  and  this,  &c. ;  wherefore,  inasmuch  as  the  said  J.  P.  is  not 
joined  in  said  -writ,  the  said  proprietors  pray  judgment  of  the  said  writ,  and  that  the  same  may 
be  quashed,  and  for  their  costs."  Upon  demurrer,  the  plea  was  held  sufficient.  But  there  are 
exceptions  to  the  rule,  that  a  disability  in  one  of  the  plaintiffs  shall  stop  the  proceedings  when 
advantage  is  talien  seasonably.  The  exceptions  at  common  law  are  when  the  party  disabled  has 
been  previously  summoned  and  severed.    Per  Jackson,  J.,  in  Id. 

In  Alexander  v.  Kuk  (12  John.  R.  218),  it  was  held,  that  the  plea  puis  darrein  coniirmance  of 
the  marriage  of  the  plaintiff,  cannot  avail  after  verdict.  See  2  R.  S.  SST.  There  is  no  distinction 
between  a  feme  sole,  commencing  an  action  in  her  own  right,  or  as  executrix  or  administra- 
trix; her  marriage  pending  the  suit  abates  it  in  either  case.  Swan  v.  Wilkinson,  14  Mass. 
Rep.  295. 

*  *  On  the  subject  of  plea  puis  darrein  continuance,  see  1  Burrill's  Pr.  pp.  232,  423,  424,  and 
the  cases  there  cited.  *  * 

(1)  Bac.  Ab.  Abatement ;  Com.  Dig.  Pleader. 

(2)  Leader  v.  Barry,  1  Esp.  N.  P.  0.  353 ;  Kay  v.  Duchess  of  Pienne,  3  Campb.  N.  P.  0.  123  ; 
Best  V.  Barlow,  Doug.  1 66. 

(3)  Wilson  V.  Mitchell,  3  Campb.  N.  P.  C.  393  ;  Mace  v.  Cadell,  Cowp.  232. 

(4)  See  Bedell  v.  Russell,  1  Ry.  &  Mo.  293 ;  Hodges  v.  Holder,  3  Campb.  N.  P.  C.  366 ;  Jaok^ 
son  V.  Hesketh,  2  Stark.  N".  P.  C.  518.  According  to  the  cases  of  Lacon  v.  Higgins,  3  Stark. 
N.  P.  C.  178;  Stansfield  v.  Levy,  3  Stark.  K.  P.  C.  8,  which  are,  perhaps,  authorities  more  strictly 
in  point,  the  beginning  or  not,  is  optional  with  the  plaintiff.  And  see  Toung  v.  Bairner,  1  Bsp. 
N.  P.  e.  103. 

(5)  Lacon  v.  Higgins,  8  Stark.  N.  P.  C.  178. 

(6)  Note  1036. — The  court  will  not  allow  a  party  to  plead  in  assumpsit  matter  which  may  be 
given  in  evidence  under  the  general  issue,  unless  the  plea  be  simple,  and  not  likely  to  perplex 
the  plaintiff.  Hammond  v.  Teague,  6  Bing.  197.  In  assumpsit,  the  general  issue,  and  matters 
which  may  be  given  in  evidence  under  it,  are  not  several  matters ;  nevertheless,  it  has  been  the 
practice  of  the  court  to  permit  a  party  to  plead  matters  which  might  be  given  in  evidence  under 
tjie  general  issue,  where  such  matters  are  simple  and  single. 

In  The  Farmers  and  Mechanics'  Bank  v.  Rayner  (2  Hall,  195),  it  is  decided  that  nul  iiel  corpo- 
ration is  bad  on  special  demurrer,  amounting  to  the  general  issue,  on  the  principle  that  whatever 
the  plaintiff  is  bound  in  the  first  instance  to  prove,  in  order  to  support  his  cause  of  action,  oanno' 
be  specially  pleaded  by  the  defendant.  In  The  Bank  of  Auburn  v.  Weed  (19  John.  E.300),  Spen' 
cer,  J. :  "  Though  there  are  precedents  of  the  plea  '  of  no  corporation,'  yet  it  is  opposed  to  the 
principle  of  good  pleading  in  modern  times,  and  pught  not  to  be  allowed."    It  was  settled  in 


4S8  Of  Evidence  in  Issues  [CH.  X. 

evidence  not  only  whatever  shows  that  the  plaintiff  never  had  cause  of 
action, (1)  but  also  most  matters  in  discharge  of  tile  action.     The  manner 


Kennedy  v.  Strong  (10  John.  R.  289),  that  a  plea  which  amounts  to  the  general  issue  is  had  on 
special  demurrer.  With  some  exceptions,  perhaps,  a  special  plea  amounts  to  the  general  issue, 
when  it  shows  a  state  of  facts,  from  which  it  clearly  appears  that  the  plaintiff  at  no  time  had  any 
cause  of  action.  Per  Oakley,  J.,  in  Richards  v.  Sherman,  2  Hall,  201.  But  when  a  plea  is  over- 
ruled as  equivalent  to  the  general  issue,  it  must  be  very  clear  that  it  is  so.  Id.  See  Dieken  v. 
Neale,  1  M.  &  V.  556. 

(Under  the  present  system  of  pleading  many  defences  which  might  formerly  be  interposed 
under  the  plea  of  the  general  issue,  must  be  pleaded  speciaUy.  Catlin  v.  Gunter,  1  Duer  R.  253 ; 
S.  C,  1  Kernan  R.  368.  If  the  defendant  avers  performance  of  a  covenant,  he  cannot  under  that 
averment  give  evidence  to  excuse  a  performance.  Oakley  v.  Morton,  1  Kern.  R.  25.  See  Brazill 
V.  Isham,  2  Id.  9 ;  and  Esselstyn  v.  "Weeks,  Id.  63B.) 

(1)  Note  lOS'?. — ^Want  of  consideeation. — Some  consideration  there  must  be  as  between  the 
parties.  To  be  sufficient,  it  must  be  either  a  benefit  to  one  party  or  a  damage  to  the  other. 
Thus,  a  deed  executed  by  a  feme  covert  is  ipso  fado  void ;  and  the  consideration  secured  by  a 
promissory  note  may  be  avoided  in  an  action  thereon  under  the  general  issue.  Fowler  v.  Shearer, 
1  Mass.  R.  14.  Bliss  v.  Negus  (8  Id.  46)  recognizes  the  same  principle.  The  action  was 
assumpsit  on  a  promissory  note,  given  for  the  assignment  of  all  the  plaintiff's  right  under  a  cer- 
tain patent,  with  a  covenant  to  warrant  the  same  to  the  defendant ;  and  it  was  proved  that  the 
plaintiff  had  no  right,  and  that  nothing  passed  by  the  assignment ;  and  there  being  nothing  on 
which  the  assignment  could  operate,  it  was  a  dead  letter,  and  could  not  form  a  consideration  for 
the  note.  See  also  "Winter  v.  Livingston,  13  John.  R.  64,  where  notes  were  given  as  the  con- 
sideration for  a  covenant  to  convey  land ;  but  the  condition  was,  that  the  covenant  was  to  be 
void  if  the  notes  were  not  paid  at  the  time  they  feU  due ;  the  notes  were  not  paid ;  and  the 
promisee  elected  to  avoid  the  agreement,  and  sold  the  land ;  held,  that  no  consideration  was  paid 
for  the  notes. 

Partial  failure  of  consideration,  it  is  said  by  Mr.  Starkie,  cannot  be  inquired  into  where  the  con- 
tract is  still  open  and  unrescinded,  and  may  be  the  subject  of  an  action  for  unliquidated  damages. 
Thus,  in  an  action  on  the  bill  or  note,  as  that  the  goods  deUvered  are  of  bad  quality ;  and  in 
general,  a  party  who  has  given  a  bill  of  exchange  for  the  amount  of  a  tradesman's  bih,  is  pre- 
cluded from  disputing  the  reasonableness  of  the  charges.  2  Stark.  Bv.  110.  In  England,  a  dis- 
tinction is  taken  between  a  suit  upon  the  original  contract,  and  a  suit  upon  the  security  taken 
for  the  contract  price;  in  the  latter  case,  the  full  amount  is  to  be  recovered  unless  it  goes  to  the 
whole  consideration.     Day  v.  Nix,  11  Com.  Law,  121. 

It  was  said  by  "Woodworth,  J.,  in  HUls  v.  Banister  (8  Cowen's  R.  31) :  "If  the  plaintiff  had 
refused  to  recast  the  bell,  I  incline  to  think  a  partial  failure  of  consideration  might  be  a  defence 
in  mitigation,  although  there  he  no  fraud."  It  has  since  been  settled  in  the  case  of  M'AUister  v. 
Reab  (4  "Wendell,  483  ;  8  Id.  109),  in  an  action  of  assumpsit,  to  recover  the  price  of  an  article 
sold,  that  the  defendant  may  give  evidence  showing  the  true  value  of  the  article  sold  in  the  case 
of  a  breach  of  warranty,  iu  mitigation,  as  well  in  cases  of  a  sale  with  warranty  as  in  cases  of  fraud  ; 
such  evidence  being  allowed  to  avoid  circuity  of  action.  And  it  seems,  that  the  defendant 
would  be  allowed  to  give  such  evidence  in  a  case  of  ^varranty,  although  the  vendor  has  not  re- 
turned the  article  sold. 

The  courts  in  New  York  have  not  adopted  tho  distinction  between  suits  upon  the  original 
contract  of  sale,  and  suits  upon  a  bill  or  note,  as  to  a  partial  or  total  failure  of  consideration ;  but 
they  seem  to  follow  tho  English  cases,  in  admitting  a  brcvich  of  warranty  in  reduction  of  dama- 
ges.    Reab  v.  M'AUister,  supra;  King  v.  Paddock,  18  John.  R.  141. 

Though  there  be  a  special  contract  to  pay  for  the  goods  at  a  certain  price,  defendant  may 
show  that  the  goods  delivered  were  not  such  as  contracted  for,  or  that  the  work  was  done  in  an 
unworkmanlike  manner ;  and  tho  plaintiff  can  then  recover  only  on  the  quantum  meruit.  Thomas 
V.  Morgan,  2  C,  M.  &  R.  496. 

*  *  On  the  subject  of  consideration,  its  total  or  partial  failure,  see  2  Sm.  Lead.  Cas.  in  the 
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of  proving  such  defences  lias  been  before  considered  in  treating  of  the  dif- 
ferent species  of  actions,  and  therefore  a  few  general  remarks  upon  the 
subject  will  suflS.ce  in  this  place.  The  defendant,  under  the  general  issue, 
may  prove  that  the  contract  stated  in  the  declaration  was  made  with  the 
plaintiff  and  other  persons  not  named  in  the  action.(l)  And  it  will  be  no 
answer  to  such  defence,  that  the  other  parties  to  the  contract  were  de- 
ceased before  the  commencement  of  the  suit.(2)  The  defendant  may, 
likewise,  prove  that  the  co-plaintiffs,  who  sue  as  partners,  on  a  contract 
made  between  some  of  them  only  and  himself,  were  not  all  in  partnership 
when  the. contract  was  made; (3)  or  that  some  of  the  persons  joined  as 
defendants  did  not  contract  in  the  manner  alleged,  as  that  they  were  in- 
fants.(4) 

The  coverture  of  the  defendant  at  the  time  of  the  contract  may  be  given 
in  evidence  under  the  general  issue  ;(5)  and  it  will  be  sufficient  proof  of 
the  fact,  if  the  defendant  shows  that  her  husband  was  alive  within  seven 
years.(6)    So  the  defendant  may  avoid  the  contract  by  showing  that  he 


notes  to  Cutter  v.  Powell;  2  Gr.  Ev.  §§  136, 136  a,  and  the  notes.  And  see  further,  Gregory  v.  Mack, 
3  Hill,  380 ;  Van  Epps  v.  Harrison,  5  Id.  64;  Still  v.  Hall,  20  "Wend.  51 ;  Batterman  v.  Pierce,  3 
HiU,  172;  and  the  cases  cited  on  the  subject  oi  Eecouprmnt,  svipra.  *  * 

(The  party  suing  on  a  contract  must,  as  a  general  rule,  allege  and  prove  a  sufficient  considera- 
tion.   Smith  V.  Wheeler,  9  Foster  (W.  H.),  334.) 

(1)  The  want  of  proper  parties  in  actions  on  contract,  is  an  exception  to  the  merits,  and  is  to  be 
taken  advantage  of,  either  on  demurrer,  in  bar,  or  on  the  general  issue,  and  not  by  plea  in  abate- 
ment. Baker  v.  Jewell,  6  Mass.  R.  460.  (But  see  as  to  actions  sounding  in  tort,  Zabriskie  v. 
Smith,  3  Kern.  322.) 

(2)  Jell  V.  Douglass,  4  Barn.  &  Aid.  3V4. 

Note  1038. — To  entitle  himself  to  recover  upon  a  promise,  the  plaintiff  must  prove  a  promise, 
either  express  or  implied,  by  the  parties  who  are  alleged  in  the  declaration  to  have  made  it. 
Holmes  &  Drake  v.  De  Camp,  2  John.  E.  36.  Thus,  a  promise  proved  is  by  three  persons  only, 
when  the  promise  laid  in  the  declaration  is,  by  those  three  persons  and  another,  whom  they  have 
survived.  Tom  v.  Goodrich,  2  Johns.  B.  213.  A  plea  in  abatement  is  not  necessary,  where  the 
contract  is  stated  to  have  been  jointly  made  by  more  persons  than  are  proved  upon  the  trial  to 
have  assumed;  but  the  plaintiff  in  such  case  must  faU,  upon  the  general  issue  non  assumpsit 
simvX  cum.    Id.    (See  ChappeH  v.  Spencer,  23  Barb.  584,  and  cases  cited  there.) 

(In  such  cases  the  parties  not  jointly  liable  may  be  discharged,  and  the  cause  proceed  against 
the  others.  Bonsteel  v.  Vanderbilt,  21  Barb.  26.  So  where  one  of  the  defendants  was  an  in- 
fant. De  Costa  v.  Davis,  4  Zabr.  N.  J.  319.  Discontinuance  as  to  one,  does  not  prevent  the 
cause  from  proceeding.     Medcalf  v.  Secomb,  36  Maine  R.  71.) 

(3)  "WUsford  V.  Wood,  1  Bsp.  N".  P.  C.  183.     See  as  to  variance  in  proof  of  contract.  Vol.  I. 
<4)  By  Mansfield,  C.  J.,  in  Gibbs  v.  Merrill,  3  Taunt.  313 ;  Burgess  v.  Merrill,  4  Taunt.  468. 

(5)  Cowley  v.  Robinson  et  ux.  (3  Campb.  438),  where  the  .wife  had  married  again,  her  husband 
being  living.  (The  wife  cannot  bind  herself  by  contract.  Tan  Steenburgh  v.  Hoffman,  15 
Barb.  28.) 

(6)  Hopewell  v.  De  Pinna,  2  Campb.  N.  P.  C.  113.  The  wife  of  an  Englishman  resident 
abroad,  cannot  be  sued  alone.  Marsh  v.  Hutchinson,  2  B.  &  P.  226.  See  De  Gaillon  v.  L'Aigle, 
1  B.  &  P.  357  ;  Walford  v.  Duchess  de  Pienne,  2  Bsp.  654,  587  ;  Kay  v.  Duchess  de  Pienne,  3 
Campb.  N.  P.  C.  123.  Nor  a  wife  possessing  a  separate  maintenance  (Marshall  v.  Rotton,  8  T. 
R.  547);   or  one  divorced  a  metma  et  tlwro.    Lewis  v.  Lee,  3  Bam,  &  Cress.  291.    Unless 
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was  an  infant  at  the  time  of  making  tlie  promise  ;(1)  or  that  he  was  made 
to  sign  the  supposed  written  agreement  in  such  a  state  of  intoxication  as 
not  to  kno^T  what  he  did.(2)  The  plaintiff's  bankruptcy  may  be  given  in 
evidence  under  the  general  issue.(3) 

The  defendant  may  prove,  under  the  general  issue,  that  the  plaintiff's 
demand  has  been  discharged  by  accord  and  satisfaction  -,(4)  if  the  accord 
be  executed, (5)  and  the  satisfaction  be  reasonable.(6)  He  may  also  prove 
a  release  ;(7)  or  a  former  recovery,  for  the  same  cause  of  action.  (8)  And 
where  the  declaration  in  the  second  action  is  framed  in  such  a  manner, 
that  the  causes  of  action  may  be  the  same  as  those  in  the  first  suit,  it  is  in- 
cumbent on  the  party  bringing  the  second  action  to  show  that  they  are 
not  the  same  ;(9)  but  the  judgment  in  the  former  action  will  not  be  con- 
clusive, unless  pleaded. (10)  Payment  before  the  issuing  of  the  writ  may  be 
given  in  evidence  under  the  general  issue.(ll)     The  person  paying  nooney 


the  husband  is  civUiier  mortuus.  Carrol  v.  Benolow,  4  Bsp.  C.  21 ;  Lean  v.  Schultz,  2  W. 
Bl.  1195. 
■'(1)  Hewlett  V.  Haswell  (4  Campb.  N.  P.  C.  118),  whether  articles  supplied  to  an  infant,  are 
necessaries,  is  a  mixed  question  of  law  and  fact.  Maddox  v.  Miller,  1  Maule  &  Selw.  138.  The 
07ms  is  upon  the  plaintiff,  to  show  the  necessity  of  the  articles  furnished.  Ford  v.  FothergiM, 
Peake's  0.  303,  n.  A  promise  after  age,  is  a  new  liabiUty,  and  the  defendant  is  not  hable  beyond 
it.     Thornton  v.  lUingworth,  2  Bam.  &  Cress.  824. 

(2)  Pitt  V.  Smith,  3  Campb.  K  P.  C.  33. 

(3)  1  Tidd,  696. 

(4)  Com.  Dig.  Accord,  A,  1, 

(5)  Peytoe's  Case,  9  Rep.  196.  It  seems  that  a  party  is  not  permitted  to  allege  the  want  of 
Satisfaction,  to  whom  it  has  been  tendered  according  to  the  terms  of  the  accord.  Bradley  v. 
Gregory,  2  Campb.  N".  P.  C.  385. 

(6)  Acceptance  of  a  less  sum  is  no  satisfaction.  Pitch  v.  Sutton,  5  East,  230.  Unless  the  pay- 
ment is  secured.  Steinman  v.  Magnus,  11  Bast,  390  ;  Lewis  v.  Jones,  4  Barn.  &,  Cress.  513  ;  Booth- 
by  V.  Sowden,  3  Campb.  N.  P.  C.  115 ;  Wood  v.  Roberts,  2  Stark.  N.  P.  C.  411 ;  Cranley  v.  Hillary, 
2  Maule  &  Selw.  120  ;  "Walkef  v.  Seaborne,  1  Taunt.  526 ;  Butler  v.  Rhodes,  1  Bsp.  N.  P.  C.  236  ; 
Cork  V.  Saunders,  1  Barn.  &  Aid.  46. 

Note  1039. — *  *  The  cases  as  to  accord  cmd  satisfaction,  are  well  collected  in  the  notes  to 
Cumber  v.  Wane,  1  Smith's  Lead.  Cas.  (Marg.  p.)  146,  et  seq.  And  see  Chitty  on  Contr.  (1th  ed.)  tit. 
Accord  and  Satisfaction ;  2  Gr.  Bv.  §§  28-33,  and  notes.  Thecaseof  Cumber  v.  Wane  has  recently 
been  limited  to  the  naked  case  of  the  acceptance  of  a  less  sum  in  discharge  of  a  greater.  Sibree 
V.  Tripp,  15  M.  &,  W.  23.  In  the  latter  ease,  a  larger  sum  was  held  to  be  discharged  by  the  ac- 
ceptance of  the  negotiable  promissory  notes  of  the  debtor  for  a  smaller  sum.  And  this  is  in  ac- 
cordance with  the  spirit  of  the  American  decisions,  which  hold  any  change  in  the  character  of 
the  security,  which  may,  by  any  possibility,  be  beneficial  to  the  creditor,  is  a  sufficient  considera- 
tion to  uphold  the  accord.  See  the  oases  in  the  notes  to  Cumber  v.  Wane,  supra.  Dissatisfac- 
tion with  the  doctrine  of  Cumber  v.  Wane,  and  Pinnel's  Case  (5  Rep.  1 1 1),  has  frequently  been 
expressed ;  and  the  disposition  shown  in  the  more  recent  cases,  especially  in  the  United  States, 
is  to  limit  it  to  cases  standing  upon  the  same  circumstances.  *  *  (See  St.  John  v.  Purdy,  1  Sand. 
R.  9  ;  Hawley  V.  Poet,  19  Wend.  516.) 

(I)  Bull.  N".  P.  152. 

(8)  Stafford  v.  Clark,  2  Bing.  311. 

(9)  Lord  Bagot  v.  Williams,  3  Barn.  &  Cress.  239. 

(10)  Tooght  V.  Winch,  2  Barn.  *  Aid.  668. 

(II)  Holland  v.  Jourdine,  Holt's  N.  P.  C.  6 ;  Francis  v.  Crywell,  5  Barn.  &  Aid.  886.     A  remit- 
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may  appropriate  it  at  tlie  time  of  payment  ;(1)  if  he  does  not,  the  creditor 
may  in  general,  make  the  appropriation  at  any  time.(2)     Where  payments 


tanoe  by  the  post  is  good  if  -warranted  by  the  course  of  business.  Warwicke  v.  Noakes,  Peake'e 
N,  P.  0. 98.  Payment  to  the  attorney  of  a  party  in  a  cause  is  good,  but  not  to  his  agent  or  clerk. 
Coore  V.  Callaway,  1  Bsp.  N.  P.  C.  115 ;  Tates  v.  Freokleton,  Doug.  623. 

(1)  Note  1040. — The  person  paying  money  ma/y  appropriate  it  ai  the  time  of  payment.  It  has 
been  held,  that  the  appropriation  of  a  part  payment  of  principal,  or  of  payment  of  interest,  to  a 
particular  debt,  may  be  shown  by  any  medium  of  proof,  and  does  not  require  an  express  declar- 
ation of  the  debtor,  at  the  time  of  the  payment,  to  estabUsh  it ;  it  may,  therefore,  be  proved  by 
previous  or  subsequent  declarations  of  the  debtor;  although  the  fact  of  the  payment  must  be 
proved  by  independent  evidence.  S^Toung  &  Jerv.  518 ;  1  Stark.  B.  488 ;  "Waters  v.  Tompkins,  2 
C,  M.  &,  E.  '!23;  1  Tyr.  &  G.  131.     See  9  Cowen,  409,  420,  and  note  6  to  last  case. 

*  *  The  cases  relating  to  the  ojppropnaiion  of  payments,  are  well  collected  in  1  Am.  Lead.  Caa. 
pp.  123-158 ;  and  2  Gr.  Ev.  §§  529-536,  and  notes;  Chitty  on  Oontr.  (fth  ed.)  pp.  ISS-leO.  *  * 
See  Edwards  on  Notes  and  Bills,  554^565. 

(2)  Note  1041.— MitoheU  v.  DaU  (4  Gill  &  John.  361 ;  S.  C,  2  Har.  &  GiU,  159)  held,  that 
the  application  of  the  payment  need  not  be  expressly  directed  at  the  time  by  the  party  paying 
the  money,  but  his  intention  may  be  inferred  from  the  circumstances  of  the  particular  case.  As 
in  the  case  put  by  the  chief  justice  in  Naylor  v.  Sandford  (t  Wheat.  20),  of  a  positive  refusal 
to  pay  one  debt,  and  an  acknowledgment  of  another,  accompanied  by  the  delivery  of  the  sum 
due  upon  it. 

In  Stone  v.  Seymour  and  Bouck  (1 5  "Wend.  31),  wliich  was  a  decision  in  dernier  resort,  affirpi- 
ing  the  judgment  of  the  Supreme  Court  in  an  action  against  sweties,  on  a  bond  conditioned  that 
the  principal,  a  collector  of  tolls,  should  pay  over  all  moneys  received  by  him ;  it  was  held,  that 
the  intention  of  the  collector  might  he  inferred  from  circwmsiamces,  and  that  the  jury  were  author- 
ized to  make  appropriaUons  accordingly,  and  apply  payments  ia  extinguishment  of  defalcations 
existing  previous  to  the  liability  of  the  sureties,  although  large  portions  of  the  payments  thus 
appropriated,  arose  from  tolls  collected  after  the  accruing  of  the  liabiUty  of  the  sureties  and  the 
payments  were  credited  at  the  accounting  office  on  a  general  accowni;  no  direction  being  given 
by  the  collector,  at  the  time  of  the  payments,  and  no  specific  appropriation  having  in  fact  been 
made  by  the  accounting  ofBcer. 

Two  demcmds.—A  general  payment  must  be  applied  to  a  prior  legal,  and  not  to  a  subsequent 
equitable  demand.    Goddard  v.  Hodges,  1  Cromp.  &  Meeson,  33 ;  3  Tyr.  259. 

A.,  the  acceptor  of  two  bills  for  £25  and  £50,  both  overdue,  paid  £22  10s.  to  B.,  the  holder, 
"  on  aeoount."  B.  said  he  vrished  to  have  the  full  amount  of  the  £25  bUl.  A.  replied,  "  he  had 
no  more  money  then,  but  would  pay  some  more  soon."  B.  then  indorsed  on  the  £25  bUl,  "re- 
ceived £22  10s.  in  part  of  two  bills;"  held,  that  B.  might  appropria;te  the  payment  to  the  £25 
bill ;  though  void  for  want  of  a  stamp.  Biggs  v.  Dwight,  1  Moore  &  Ryl.  308.  The  evidence 
in  this  case  was  sufficient  to  show  that  the  defendant  made  the  payment  specifically  on  account 
of  that  bill. 

In  Simons  v.  Ingham  (2  Barn.  &  Cress.  65),  Bayley,  J.,  laid  down  the  rule:  "Ordinarily,  the 
party  who  pays  in  money,  has  the  liberty  of  applying  it  specifically  to  whichever  two  accounts 
he  chooses,  either  the  old  or  the  new;  where  he  makes  no  election,  but  pays  the  money  in  gen- 
erally, the  party  to  whom  it  is  paid  becomes  entitled  to  the  same  liberty,  unless  the  exercise  of 
it  is  calculated  to  work  injustice."    And  see  16  Vin.  Abr.  Payment,  m. 

A  party  to  whom  sums  are  due,  the  one, for  spirituous  liquors,  supplied  in  quantities,  and  not 
amounting  to  20s.  at  a  time,  the  other  for  board  and  lodging,  may  apply  payments  made  gener- 
ally, to  the  account  for  spirituous  liquors.     Crookshanks  v.  Rose,  1  Mood.  &  Rob.  100. 

(The  law  will  apply  a  payment  where  no  appUcation  has  been  made  to  the  parties,  and  there 
are  several  debts  to  which  it  may  be  applied,  to  the  first  in  order  of  time  (Shedd  v.  "Wms.  (Vt,) 
418 ;  Harrison  v.  Johnston,  27  Ala.  445) ;  without  regard  to  the  fact  that  the  creditor  has  secu- 
rity for  the  earlier  items  of  the  mdebtedjjess.  Trusoott  v.  King,  2  Selden  N.  T.  147 ;  Thompson 
V.  Phelan,  2  Poster  (N.  H.)  339.) 


442  OfMjidmce  in  Issues  [CH.  X. 

are  made  upon  an  entire  account,  tlie  law  will  appropriate  the  payments 
to  the  earlier  items.  (1) 

Special  pleas. 

But  the  defendant  cannot,  under  the  plea  of  non-assumpsit,  give  in  evi- 
dence the  Statute  of  Limitations  ;(2)  and  though  it  appear  on  the  face  of 
the  declaration  that  the  cause  of  action  did  not  arise  within  six  years 
before  the  commencement  of  the  action,  yet  the  defendant  can  only  take 
advantage  of  this  by  pleading  the  statute.(3)  A  tender  must  also  be 
pleaded  ;(4)  and  a  set-off,  where  the  subject  matter  of  the  set-off  accrues 
by  reason  of  a  penalty  contained  in  a  specialty,  or  where  notice  of  a 
set-off  has  not  been  given.(5)  The  defendant's  bankruptcy  must  be 
pleaded  ;(6)  and  in  support  of  t'je  plea,  a  certificate  obtained  since  the 


(1)  Bodenham  v.  Purohas,  2  B.  &  Aid.  46 ;  "WiUiams  v.  Eawlinson,  3  Bing.  1 6  ;  Simson  v.  Ingham, 
2  B.  &  0.  65 ;  Brooke  v.  Bnderby,  2  Bro.  &  Blng.  71 ;  Bosanquet  v.  "Wray,  6  Taunt.  591 ;  Clayton's 
Case,  1  Mer.  572  ;  Wright  v.  Laing,  3  Barn.  &  C.  165.     See  Dawe  v.  Holdsworth,  Peake's  C.  91,  n. 

(2)  Note  1042. — Matter  in  avoidance  may  avail  in  defence,  either  under  the  general  issue  or  a 
special  plea.  Where  the  matter  relied  on  as  an  answer  to  the  action,  admits  the  existence  of 
the  contract,  defendant  may  defend  himself  under  the  general  issue,  or  plead  the  matter  in 
avoidance  or  discharge  specially.  See  the  observations  of  Gibson,  Ch.  J.,  in  Lewis  v.  Morgan, 
11  Serg.  &  Bawle,  234,  as  to  the  nature  of  the  plea  of  payment. 

(Under  the  present  practice,  new  matter,  or  matter  in  avoidance,  must  be  pleaded.  Radde  v. 
Huckgaber,  3  Duer  E.  684 ;  Code,  §  149.  If  two  persons  declare  against  the  defendant,  for  the 
unlawful  taking  of  goods,  a  denial  that  the  plaintiffs  were  joint  owners  of  the  property,  is  new 
matter  and  material.  Walrod  v.  Bennett,  6  Barb.  144.  Whether  payment  is  to  be  deemed  new 
matter  that  ought  to  be  pleaded  specially,  may  depend  upon  the  allegations  of  the  complaint ; 
if  plaintiff  set  forth  the  note  and  aver  that  it  has  not  been  paid,  a  general  denial  will  put  the 
fact  of  payment  in  issue.  See  on  this  point,  Tan  Geiseu  v.  Van  Geisen,  12  Barb.  520.  An 
issue  distinctly  framed  by  the  parties  on  a  material  fact  must  be  tried.  Seeley  v.  Engell,  3  Ker- 
nan  R.  542.) 

(3)  BuU.  N.  P.  152. 

(4)  1  Saund.  53,  n.  2. 

(5)  Note  1043. — The  right  to  set-off  in  New  York,  depends  upon  statute.  2  E,.  S.  354.  In 
Smith  V.  Van  Loan  (16  Wend.  659),  it  was  held,  that  in  an  action  by  a  honafide  holder  of  a  note, 
obtained  before  maturity  by  transfer,  the  maker  cannot  set  ofif  a  demand  he  had  against  the 
payee  at  the  time  of  the  transfer,  although  the  holder  accepted  the  note  in  payment  of  a  prece- 
cedent  debt,  unless  the  note  was  originally  made  for  the  accommodation  of  thepaj/ee,  or  was  saiis- 
fied  whilst  in  his  hands,  and  fraudulently  put  by  him  into  circulation.  Even  then,  the  set-off  is 
not  allowable  if  the  holder  can  prove  that  he  received  it  iu  the  usual  course  of  trade,  paid  value, 
parted  with  property,  or  gave  credit  on  tlie  faith  of  the  paper  at  the  time  of  the  transfer.  The 
case  of  Eosa  v.  Brotherson  (8  Wend.  85),  though  seemingly  contra,  yet  according  to  the  facts  in 
the  original  papers  decides  nothing  beyond  the  principles  stated  above. 

In  Ford  v.  Bernard  (6  Bing.  534),  demand  of  particulars  of  a  notice  of  set-off  dehvered  after  a 
plea  which  was  a  nullity ;  held,  no  waiver  of  the  plaintiff's  right  to  sign  judgment.  The 
action  was  debt,  and  the  plea  of  non-assumpsit  to  such  action  is  a  nullity.  Perry  v.  Fisher,  6 
Eaat,  549. 

(Under  the  New  York  Code,  where  the  defendants  are  jointly  and  severally  Uable,  one  of  them 
may  interpose  as  a  set  off  debts  due  to  him  individually  (Briggs  v.  Briggs,  20  Barb.  477) ;  it  is 
allowed  as  a  counter  claim,  on  the  ground  that  a  separate  judgment  might  be  had  against  such 
defendant.     Code,  §§  149,  150.    See  also  Wales  v.  Nash,  8  How.  Pr.  454.) 

(6)  Gowland  v.  Warren,  1  Campb.  363 ;  Westcott  v.  Hodges,  5  B.  &  Aid.  12, 
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commencement  of  the  action,  is  admissible,  if  before  plea  pleaded. (1) 
Upon  the  issue  joined  on  this  plea,  the  plaintiff  may  give  in  evidence 
any  matter  which  render  the  certificate  void. (2) 

And  the  defendant  will  not,  in  general,  be  allowed  to  give  in  evidence, 
by  way  of  defence,  matters  arising  after  the  commencement  of  the  actionj 
although  before  the  time  of  plea  pleaded.(3)  But  it  has  been  held,  that 
where  the  defendant  has  paid  the  debt  after  action  brought,  and  taken  a 
receipt  for  it,  as  also  for  the  costs  of  the  action,  the  plaintiff  can  recover 
no  more  than  nominal  damages.(4) 

Nor  will  the  defendant  be  allowed  to  prove,  under  the  general  issue, 
that  the  contract  was  not  with  himself  alone,  as  stated  in  the  declaration, 
but  jointly  with  other  persons ;  such  ai\  objection  can  only  avail  when 
the  fact  is  pleaded  in  abatement.(5)  And  although  it  should  appear,  on 
the  evidence  produced  on  the  part  of  the  plaintiff,  that  other  persons  are 
liable  as  joint  contractors  with  the  defendant,  this  is  not  a  material  vari- 
ance, and  the  plaintiff  will  be  entitled  to  recover.(6) 

2.  Tender. 

The  plea  of  tender  admits  the  defendant's  liability  as  to  the  whole,  or 
part  of  the  amount  claimed  by  the  plaintiff ;  and  with  respect  to  the  sum 
admitted  to  be  due,  avers  a  tender,  and  offer  to  pay  before  the  exhibiting 


(1)  Harris  v.  James,  9  East,  82  ;  Langmead  v.  Beard,  cited  9  East,  85.  The  certificate  must 
be  entered  of  record.  6  G.  IV,  c.  16,  §§  95,  96. 

(2)  "Wilson  V.  Kemp,  2  M.  &  Selw.  549  ;  Hughes  v.  Morley,  1  B.  &  Aid.  22. 

(3)  Le  Bret  v.  Papillon,  4  East,  502 ;  Lee  T.  Levy,  4  Barn.  &  Cress.  393.  And  see  Page  v. 
Bauer,  4  Barn.  &  Aid.  345,  where  the  plaintiff,  a  provisional  assignee,  had  assigned  the  bank- 
rupt's estate,  after  the  issuing  of  a  latitat,  and  before  declaration. 

Note  1044. — Although  a  plaintiff  has  actually  purchased  a  writ  with  an  intention  to  have  i 
served,  yet  if  he  conceals  the  fact  from  the  defendant,  and  by  his  conduct  induces  a  belief  that 
nothing  is  claimed  as  costs,  giving  no  intimation  that  any  had  accrued,  or  was  exacted,  this  wiU 
amount  to  a  waiver  of  all  claim  to  any  costs ;  a  tender  under  such  circumstances  will  be  good, 
although  the  plaintiff  refuses  to  accept  the  money,  saying,  "  it  was  of  no  use  to  make  the  tender, 
as  he  should  not  accept  of  it."  HaskeU  v.  Brewer,  2  Eairf  R.  258.  (As  to  a  waiver  of  a  strictly 
formal  tender,  see  Stone  v.  Prague,  20  Barb.  509.) 

(4)  Holland  v.  Jourdine,  Holt's  K  P.  C.  6  ;  BuU.  N.  P.  185. 

(5)  Rice  V.  Shute,  3  Burr.  2611 ;  Abbott  v.  Smith,  2  "W".  Bl.  947  ;  Richards  v.  Heather,  1  Bam. 
&  Aid.  29,  where  the  defendant  was  surviving  partner. 

Note  1045. — The  principle  is,  that  a  contract  made  by  copartners,  is  several,  as  well  as  joint, 
and  the  assumpsit  is  made  by  all,  and  by  each.  Barry  v.  Foyles,  1  Peters'  R.  311,  overruling  3 
Wash.  C.  C.  R.  112.  In  the  case  last  cited.  Judge  Washington  supposed,  that  if  defendant  had 
no  notice  of  the  proceedings,  which  might  inform  him  of  the  nature  of  the  action,  he  was  guilty 
of  no  negHgence  in  failing  to  plead  in  abatement,  and  ought  not  to  be  deprived  of  his  defence  at 
the  trial.  But  the  declaration  never  gives  this  notice,  where  the  suit  is  brought  against  one  only 
of  the  partners.  He  is  always  proceeded  against  as  if  he  were  the  sole  contracting  party ;  and 
if  the  declaration  were  to  show  a  partnership  contract,  the  judgment  against  the  single  partner 
could  not  be  sustained.     Per  Marshall,  C.  J.,  in  Barry  v.  Eoyles,  supra. 

(6)  Germain  v.  Frederick,  and  Evans  v.  Lewis,  1  Saund.  291  c,  d,  in  notls.  See  Mountstepheu 
V.  Broke,  1  Barn.  &  Aid.  224. 
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of  the  bill  or  commencement  of  the  suit.(l)  The  language  of  the  plea 
plainly  imports  an  actual  production  of  the  money,  accompanied  with  an 
offer  of  payment.  Counting  out  the  money,  and  offering  it  to  the  plain- 
tiff;  taking  out  a  pocket-book,  the  defendant,  at  the  same  time,  declaring 
himself  ready  to  pay  the  money,  and  offering  to  pay  it,  if  the  plaintiff 
would  go  with  him  into  a  neighboring  house  .;(2)  laying  down  upon  the 
table,  for  the  defendant  to  take  up,  the  exact  sum,  or  a  larger  sum  in 
moneys  numbered.(3)    These  are  instances  of  express  and  actual  tenders. 

Money  not  produced. 

It  is  not  enough,  that  the  defendant  should  merely  declare  himself 
ready  and  willing  to  pay  the  money.(4)  And  though  he  should  have  the 
money  in  his  pocket,  this  circumstance  would  not  alter  the  case  ;  for  as 
far  as  respects  an  act  done  by  one  party,  or  information  given  to  the 
other  (which  are  the  material  things  to  be  considered),  the  case  remains 


(1)  A  tender  dispenses  with  proof  that  a  contract  within  the  Statute  of  Frauds  is  in  writing, 
Middleton  v.  Brewer,  Peake's  N.  P.  0.  15.  As  to  the  effect  of  a  tender  pleaded  generally  to  the 
declaration,  see  Cox  v.  Brain,  3  Taunt.  95. 

Note  1046. — Plea  of  Tendeb. — A  plea  of  tender  before  suit  brought,  must  contain  a  profert  m 
ewria  of  the  money  tendered;  and  must  be  pleaded  in  bar  of  the  damages  vMira,  &c.,  and  not  in 
bar  of  the  action.  Ayres  v.  Pease,  12  "Wend.  393.  The  rule  is  general,  that  if  a  debt  or  duty  is 
not  discharged  by  a  tender  and  refusal,  the  tender  must  be  pleaded  with  a  profert  in  curia. 
Carley  v.  Tance,  1 7  Mass.  R.  389.  A  plea  of  tender,  pleaded  to  a  promissory  note,  made  pay- 
able at  a  particular  time,  as  well  as  place,  if  the  defendant  was  ready  with  his  money  at  the 
time  and  place  stipulated,  he  may  plead  it  as  a  matter  of  defence ;  but  he  must  plead  it  with 
a  profert  in  cwria.     Id. 

In  an  action  of  debt,  the  defendant  pleaded  the  general  issue  as  to  part,  and  as  to  the  other 
part  a  tender,  but  omitted  to  pay  the  money  into  court ;  judgment  having  been  on  that  account 
signed  as  for  want  of  a  plea,  the  court  set  aside  the  judgment  for  irregularity.  Chapman  v. 
Hicks,  2  Dowl.  P.  C.  641.  If  the  defendant  plead  a  tender,  without  paying  the  money  into 
court,  the  plaintiff  may  sign  judgment.     Anon.  1  Tidd's  Pr.  612. 

Money  deposited  in  court  in  lieu  of  bail,  cannot  be  transferred  to  the  account  of  a  payment 
into  court  on  a  plea  of  tender.     Stults  v.  Heneage,  10  Bing.  561. 

(A  tender  to  an  attorney  for  the  creditor  is  good  (Molniffe  v.  'Wlieelock,  1  Gray  B.  600) ; 
but  to  be  available,  It  must  be  pleaded  as  a  tender  (Huntington  v.  Zeigler,  2  Ohio  ftsT.  S.),  10)  by 
the  debtor.  McDougald  v.  Dougherty,  11  Geo.  510.  In  New  York,  as  well  as  in  some  of  the 
other  states,  the  defendant  may  serve  upon  the  plaintiff  an  offer  to  allow  judgment  for  a  certain 
amount  with  costs,  on  which  judgment  may  be  entered ;  and  if  the  plaintiff  fail  to  recover  a  more 
favorable  judgment,  he  fails  also  to  recover  costs  from  the  date  of  the  offer.  Code,  §  3S5  ;  12 
How.  Pr.  552.  See  Smith  v.  Anres,  21  Ala.  182 ;  Weutworth  v.  Lord,  39  Maine  R.  11,  4V4. 
To  give  such  offer  effect,  it  must  comply  strictly  with  the  statute.  Ranney  v.  Russell,  3  Duer 
Rep.  689.) 

(2)  Bead  v.  Goldring,  2  Maule  &  Selw.  86.    And  see  Alexander  v.  Brown,  1  C.  &  P.  288. 

(3)  Holland  v.  Phillips,  6  Esp.  N.  P.  C.  46.  That  the  tender  of  a  larger  sum  is  sufficient,  see 
Wade's  Case,  5  Rep.  115  c;  Betterbee  v.  Davis,  3  Camp.  N.  P.  C.  70;  Harding  v.  Davies,  2 
C.  &  P.  11.  See  "Watkins  v.  Robb,  2  Esp.  N.  P.  C.  711.  On  the  mode  of  making  and  pleading  a 
tender,  whore  there  are  several  creditors,  see  Strong  v.  Harvey,  3  Bing.  304  ;  Black  v.  Smith, 
Peake's  N.  P.  C.  88 ;  Douglas  v.  Patrick,  3  T.  R.  683. 

(4)  Dicl^ensou  v.  Shee,  4  Eep.  N.  P.  C.  68,  cited  by  Bayley,  J.,  in  Thomas  v.  Evans,  10  East. 
103.     See  Kraus  v.  Arnold,  7  B.  Moore,  59. 
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entirely  the  same.(l)  The  tender  of  a  larger  sum  requiring  change,  is  not 
a  tender  of  a  smaller  sum.(2)  • 

A  tender  in  bank  notes,  it  has  been  held,  is  good,  unless  it  be  specially 
objected  to.(3)  And  it  seems  that  a  tender  in  provincial  notes (4)  may  be 
sustained,  where  the  plaintifp  refuses  to  receive  them,  not  on  account  of 
the  form  in  which  the  tender  is  made,  but  upon  some  other  ground.(5) 
But  if  the  plaintiiT  give  a  simple  refusal  without  alleging  any  reason  for 
refusing,  it  is  doubtful  if  the  tender  of  provincial  notes  will  be  sufficient.  (6) 

A  tender  of  money  to  be  accepted  as  the  whole  balance  due  ;(7)  or  a 
tender  accompanied  with  a  counter  claim  ;(8)  or  even  with  a  protest  against 


(1)  BuU.  N.  P.  166  ;  Eyder  v.  Id.  Townsend,  7  D.  &rE.  119. 

(2)  Robinson  v.  Cook,  6  Taunt.  336  ;  Betterbee  v.  Davis,  3  Camp.  N.  P.  C.  70  ;  "Watkins  v. 
Robb,  2  Esp.  N.  P.  C.  710;  Brady  v.  Jones,  2  D.  &  E.  305. 

(3)  "Wright  V.  Eeed,  3  T.  R.  B54 ;  Grigby  v.  Gates,  2  Bos.  &  Pull.  526 ;  Brown  v.  Saul,  4  Esp. 
K.  P.  0.  267 ;  HoUandv.  Phillips,  6  Esp.  K  P.  C.  46. 

Note  1047. — It  may  be  shown,  that  the  creditor  lefore  the  day  of  payment  had  agreed  to  accept 
bank  bills  as  cash,  and  had  dispensed  with  a  tender  in  gold  and  silver.  In  such  case,  a  tender  in 
bank  bills  at  the  day  stipulated  for  payment,  is  good  by  reason  of  the  previous  waiver.  Warren 
V.  Mains,  7  Johns.  E.  476. 

In  an  action  by  a  banking  company  against  a  debtor,  the  bank  notes  issued  by  the  bank  can- 
not be  tendered  in  payment  if  objected  to  ;  the  only  course  being  for  the  defendant  to  obtain  a 
judgment  upon  the  bank  notes,  and  set  off  such  judgment  against  the  plaintiff's  judgment.  Hal- 
lowell  and  Aug.  Bank  v.  Howard,  13  Mass.  E.  235. 

It  is  the  common  sense  of  the  people,  and  must  be  the  understanding  of  the  court,  that  when 
the  word  iiUs  is  used  as  a  medium  or  subject  of  payment,  the  parties  intend  bank  notes  of  some 
description.  Per  Parsons,  Ch.  J.,  in  Jones  v.  Pales,  4  Mass.  E.  245.  The  import  of  the  words  "for- 
eign bills,"  is  not  cash,  but  something  differing  in  value  from  cash;  and  when  used  in  a  note, 
the  note  is  not  a  cash  note,  and  so  is  not  negotiable.    Id. 

An  agreement  made  at  the  time  a  note  is  given,  that  that  and  the  defendant's  note  should  bal- 
ance and  be  set  off,  one  against  the  other,  so  far  as  the  smaller  would  pay  the  larger,  if  available 
at  all,  was  an  executory  contract,  requiring  some  further  act  to  be  done,  before  the  one  would 
operate  as  a  payment  of  the  other.  Neither,  in  such  a  case,  can  the  smaller  note  support  a  plea 
of  tender.    Cary  v.  Banckroft,  14  Pick.  215. 

Proof  of  a  tender  of  £20  9d.,  in  bank  notes  and  silver  is  sufficient  to  support  a  plea  of  tender 
of  £20.     Dean  v.  James,  4  Barn.  &  Add.  393. 

(4)  As  to  a  tender  in  depreciated  paper  money,  see  "WiUiamson  v.  Bacott,  1  Bay,  62. 

The  statutes  of  the  United  States,  under  which  treasury  notes  issued,  (1814),  provided  that  all 
such  notes  should  be  receivable  in  payment  to  the  United  States  for  duties,  taxes  and  sales  of 
public  lands,  to  the  Ml  amount,  &o.  Held,  that  they  were  a  legal  tender  in  payment  of  such 
debts,  and  public  officers  were  bound  to  receive  them.    Thomdike  v.  United  States,  2  Mason  1. 

See  Searight  v.  Galbraith,  4  DaU.  325,  as  to  tender  in  reference  to  a  contract  made  abroad. 

(A  tender  in  bank  bills,  current  in  ordinary  business  transactions,  will  be  good,  unless  objec- 
tion is  made  on  the  very  ground  that  they  are  not  money.  Cummmgs  v.  Putnam,  19  N.  H.  569. 
So  if  the  creditor  absents  himself  to  avoid  a  tender,  he  cannot  complaia  that  it  was  not  made 
(Southworth  v.  Smith,  7  Gush.  391) ;  or  otherwise  prevents  its  being  made.  Holmes  v.  Holmes, 
12  Barb.  137.) 

(5)  Lockyer  v.  Jones,  Peake's  N.  P.  C.  239,  n. 

(6)  Mills  v.'Safford,  Peake's  N.  P.  C.  240,  n. 

(7)  Evans  v.  Judkins,  4  Campb.  N.  P.  C,  156;  Cheminamt  v.  Thornton,  2  0.  &  P.  60;  Strong 
T.  Harvey,  3  Bing.  304. 

(8)  Brady  v.  Jones,  2  D.  &  E.  305  ;  Huxham  v.  Smith,  2  Camp.  N.  P.  C.  21. 
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the  party's  liability  ;(1)  or  with  the  demand  of  a  receipt  ;(2)  will  not  avail 
the  defendant,  because  they  are  accompanied  with  a  condition,  and  a  ten- 
der must  be  absolute. 

Pormal  tender  excused. 

But,  if  on  a  tender  being  made,  the  creditor  insists  on  receiving  a  larger 
sum  of  money,  he  cannot  afterwards  object  to  the  formality  of  the  tender, 
on  account  of  the  debtor  having  required  a  receipt.  (3)  And  the  tender  of 
a  sum  requiring  change  will  be  good,  if  it  is  refused  for  the  like  reason.(4) 
And  in  such  cases,  it  seems  to  be  unnecessary  to  produce  the  money.  (5) 
It  must,  however,  be  ready  to  be  produced,  and  must  be  expressly 
offered.  (6) 

A  tender  to  one  of  several  partners  is  sufficient  ;(7)  or  to  a  person  in  the 
habit  of  receiving  money  for  the  plaintiff,  though  in  the  particular  in- 
stance, he  may  have  been  directed  not  to  accept  money,  if  offered,(8) 
Where  the  money  alleged  to  be  tendered,  was  delivered  to  the  plaintiff's 
servant,  at  his  house,  who  retired,  and  appeared  to  go  to  his  master,  and 
brought  back  an  answer  that  the  plaintiff  would  not  receive  it,  it  was  held 
to  be  evidence  for  the  jury,  from  which  they  might  infer  a  legal  tender. (9) 


(1)  Simmons  v.  Wilmot,  3  Bsp.  N.  P.  C.  94 ;  Peacock  v.  Dickenson,  2  C.  &  P.  51. 

(2)  Glasoot  a.  Day,  5  Bsp.  N".  P.  0.  48  ;  Laing  v.  Meador,  1  0.  &  P.  257  ;  Cole  v.  Blake, 
Peake's  N.  P.  C.  177  ;  Ryder  v.  Lord  Townsend,  7  D.  &  R.  119.  The  debtor  ought  to  bring  a 
receipt  with  Mm,  and  require  the  creditor  to  sign  it,  who  is  subject  to  a  penalty,  ii  he  refuses. 
43  G.  Ill,  c,  126,  §§  4,  5. 

(3)  Cole  V.  Blake,  Peake's  N.  P.  C.  229. 

(4)  Cadman  v.  Lubbock,  5  D.  &R.  289;  Sanders  v.  Graham,  Gow,  121. 

(5)  Black  v.  Smith,  Peake's  IST.  P.  C.  88.  See  Harding  v.  Davis,  2  C.  &  P.  77 ;  Evans  v.  Jud- 
kins,  4  Camp.  N.  P.  0. 156 ;  Douglas  v.  Patrick,  3  T.  R.  683. 

(6)  Thomas  v.  Evans,  10  East,  101 ;  Kraus  v.  Arnold,  7  B.  Moore,  59.  See  Harding  v.  Davis, 
2  0.  &  P.  77  ;  Glascot  v.  Day,  5  Esp.  N.  P.  0. 48. 

(7)  Douglas  V.  Patrick,  3  T.  R.  688. 

(8)  Moffat  V.  Parsons,  5  Taunt.  307  ;  Goodland  v.  Blewitt,  1  Camp.  477. 

Note  1048. — Tender  to  a  person  in  the  habit  of  eegeiting  money  for  the  plaintiff. — 
Hoyt  V.  Byrnes,  2  Pairf.  R.  475.  Where  it  was  held,  that  a  clerk  being  a  person  to  whom  a  legal 
tender  may  be  made,  must,  from  the  nature  of  his  employment,  have  a  discretionary  authority  to 
receive  current  bills  of  a  bank  in  payment ;  for  the  same  reason,  he  could  consent  that  a  tender 
should  be  made  in  such  bills,  either  expressly  or  by  implication.  The  tender  in  tliat  case  was 
held  good,  though  the  account  had  been  left  with  an  attorney  for  collection.  Id.  The  tender 
may  be  made  to  an  attorney,  orhis  clerk  iu  the  absence  of  the  former,  where  a  demand  is  left  for 
collection,  except  the  attorney  expressly  disclaim  authority  to  receive  the  money.  Wilmot  v. 
Smith,  3  Car.  &  Payne,  453  ;  Bingham  v.  AUport,  1  Nev.  &  Man.  398. 

The  plaintiff's  attorney,  before  bringing  the  action,  wrote  to  the  defendant  to  say,  that 
unless  the  debt,  together  with  his  (the  attorney's)  charge  for  that  letter,  were  paid  at  his 
office  by  the  next  "Wednesday  at  12  o'clock,  proceedings  would  bo  commenced.  On  the  Wed- 
nesday at  10  o'clock,  an  agent  of  the  defendants  went  to  the  attorney's  office  and  there  saw 
a  boy,  to  whom  he  tendered  the  amount  of  the  debt  only.  The  boy,  after  referring  to  the 
letter-book,  refused  to  accept  it,  unless  the  charge  for  the  letter  was  also  paid.  It  appeared  that 
the  writ  was  issued  at  11  o'clock  that  day  ;  held  (Parke,  B.,  dtibiiante),  that  this  was  a  good  ten 
der.     Kirton  v.  Braithwaite,  1  M.  &  W.  310. 

(9)  Anon.,  1  Bap.  C.  348.  It  seems  that  a  tender  to  a  collector,  employed  by  a  solicitor  to  a  bank- 
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A  tender  may  be  made  by  an  agent  on  behalf  of  his  principal ;  and  it  will 
not  invalidate  the  tender,  though  it  be  made  of  a  larger  sum  than  that 
■with  which  the  principal  has  supplied  the  agent  for  the  purpose.(l) 

It  has  been  held,  in  one  case,  that  where  the  declaration  wns  entitled 
generally  of  a  term,  the  defendant  could  not  give  evidence  of  a  tender 
made  after  the  first  day  of  term,  though  subsequently  to  the  suing  out  of 
the  latitat;  (2)  but  this  decision  seems  contrary  to  the  general  rule  in  simi- 
lar cases.(3)  The  tender  will  be  made  in  time,  if  the  writ  is  not  actually 
sued  out,  though  it  may  have  been  applied  for  ;(4)  and  unless  the  suing 
out  of  a  latitat  is  specially  replied  to  a  plea  of  tender,  it  seems  that  it  will 
be  considered  merely  as  process,  and  not  as  the  commencement  of  the 
smt.(5)  When  a  writ  has  been  issued  previous  to  the  making  of  the  ten- 
der, but  not  proceeded  upon,  it  must  be  shown  to  be  connected  with  the 
writ  which  is  afterwards  proceeded  upon,  otherwise  the  tender  will  not  be 
avoided.(6) 

The  defendant,  in  his  plea  of  tender,  must  aver  that  he  has  always,  from 
the  time  of  making  the  promise  alleged  in  the  declaration,  been  ready  to 
pay  the  sum  tendered  .(7)     Such  an  averment  is  essential,  since  if  the 


rupt  commission,  is  bad.    Blow  v.  Russel,  1  C.  &  P.  365.     And  see  Coore  v.  Callaway,  1  Esp.  C. 
115;  Pimm  v.  Grevil,  6  Esp.  C.  95. 

(1)  Read  v.  Goldring,  2  Maule  &  Selw.  86. 

(2)  Eolfe  V.  Norden,  4  Esp.  N".  P.  0.  72. 

(3)  Vide  infra,  p.  451. 

(4)  Briggs  V.  Calverly,  8  T.  R.  629. 

Note  1049. — Suflfolk  Bank  v.  Worcester  Bank,  5  Pick.  106.  Though  a  tender  after  the  day  is 
not  technically  good  as  a  defence,  it  is  a  legal  and  equitable  shield  against  interest  at  the  rate  of 
twenty-four  per  cent.,  as  provided  by  statute  in  respect  to  a  bank  neglecting  to  redeem  its  bills 
on  demand.  Thus  a  demand  having  been  made  by  the  plaintiffs  on  defendants  for  $20,  defend- 
ants on  the  next  day  tendered  and  offered  to  pay  the  same  with  the  costs  and  one  day's  inter- 
est ;  and  upon  the  refusal  of  plaintiffs  to  accept  the  same,  deposited  the  money  in  another  bank 
in  Boston,  subject  to  the  order  of  the  plaintiffs  whenever  they  should  choose  to  take  it;  held, 
that  the  plaintiffs  were  not  entitled  to  recover  even  simple  interest,  after  they  might  have  re- 
ceived their  money  and  refused ;  the  plaintiffs  having  'brought  the  money  tendered  into  court 
under  a  rule  of  court.  Id.  Interest  in  such  oases  is  damages  for  detention ;  the  defendants  had 
not  detained,  but  the  plaintiffs  voluntarily  deprived  themselves  of  their  debt.  Id.  In  Dent  v. 
Dunn  (3  Campb.  296),  Lord  Ellenborough  recognized  the  same  principle. 

(5)  Poster  V.  Bonner,  Cowp.  454. 

(6)  Stratton  v.  Savignac,  3  Bos.  &  Pull.  330.     Vide  infra,  450. 

(1)  Giles  V.  Harris,  1  Lord  Raym.  254 ;  Sweatland  v.  Squire,  2  Salk.  623 ;  WiHes,  632 ;  8 
East,  169. 

Note  1050. — Plea  of  tendek  must  avee  that  he  has  always  been  ready  to  pat  the  sum 
TENDEKED. — A  tender  of  the  amount  of  a  promissory  note  payable  at  a  bank,  if  made  on  the  next 
day  after  due,  should  be  accompanied  with  one  day's  interest.  City  Bank  v.  Cutter,  3  Pick.  414. 
Indeed,  that  case  seems  to  decide,  that  after  a  demand  of  payment  on  the  day  a  note  becomes  due, 
no  subsequent  tender  can  avail  in  bar  of  the  action.  Id.  And  in  Dewey  v.  Humphrey  (5  Id.  187), 
a  tender  of  rent  after  the  day  of  its  becoming  due,  was  held  not  to  be  pleadable  as  a  tender. 

In  Connecticut,  tender  after  the  day  appointed  for  payment,  if  properly  pleaded  and  pursued 
up,  by  bringing  the  money  into  court,  is  a  strict  legal  defence,  not  subject  (hke  the  proceedings 
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defendant  has  at  any  time  refused  to  pay,  it  would  be  unjust  to  tlie  plain- 
tiff to  preclude  him  from  recovering  the  amount  of  damages  sustained  by 
him,  as  well  between  a  refusal  and  subsequent  tender,  as  between 
a  tender  and  subsequent  refusal.  The  plaintiff,  therefore,  may  reply  to 
the  plea  of  tender,  either  a  prior  demand  of  the  debt,  and  a  refusal  or 
neglect  to  pay ;  or  a  subsequent  demand.  The  burden  of  proof,  in  either 
case,  will  be  upon  the  plaintiff. 

The  demand  may  be  made  either  by  the  plaintiff,  or  by  a  person  author- 
ized by  the  plaintiff  to  give  a  discharge  to  the  defendant.(l)  A  demand 
by  the  plaintiff's  attorney  is  sufficient ;  and  a  written  demand  by  the  plain- 
tiff's attorney,  in  a  letter  delivered  at  the  defendant's  house  to  a  clerk,  who 
carried  the  letter  back  into  the  house,  and  returned  with  an  answer  that 
the  demand  should  be  settled,  has  also  been  held  sufficient  evidence  for 
the  jury  in  support  of  the  issue. (2)  But  it  seems  that,  in  general,  a  de- 
mand conveyed  in  a  letter  will  not  be  effectual,  as  the  defendant  should 
liave  an  opportunity  of  paj'ing  the  sum  demanded  at  the  time  of  the  de- 
mand.(3)  A  demand  made  by  one  of  several  co-plaintiffs  on  one  of  several 
co-defendants,  is  as  good  as  a  demand  by  all  the  plaintiffs  on  all  the 
defendants.(4)  In  support  of  the  replication  of  a  prior  or  subsequent 
demand,  the  demand  must  be-proved  to  have  been  made  of  the  precise  sum 
alleged  to  have  been  tendered. (5) 

3,  Statute  of  Limitations. 

Upon  the  issue  joined  on  a  plea  of  the  Statute  of  Limitations,  it  will  be 
necessary  for  the  defendant  to  show  that  the  statute,  in  the  particular  in- 
stance, has  attached.  The  period  after  which  the  Statute  of  Limitations  is 
a  bar  to  the  i-ecovery  of  a  debt  upon  simple  contract,  is  to  be  reckoned 
from  the  time  of  the  breach  of  the  promise  and  undertaking,  and  not  from 
the  time  when  it  is  discovered,  or  the  special  damage  arising  from  it  is 


under  the  common  rule  for  bringing  money  into  court)  to  terms,  or  to  any  discretionary  control 
by  tiie  court.     Tracy  v.  Strong,  2  Conn.  E.  659. 

*  *  On  the  subject  of  tender,  generally,  see  Chitty  on  Contr.  (7 th  ed.)  tit.  Tender ;  2  Gr.  Bv. 
§§  GOO-Gll  a,  and  the  notes;  Stephen's  N.  P.  2599-2611 ;  1  Burrill's  (N.  T.)  Pr.,  pp.  140,  408  ; 
and  the  New  York  Code  of  Practice  (1849),  which  allows  a  tender  after  suit  brought  without 
payment  into  court,  and  charges  aU  costs  in  the  suit,  subsequent  to  the  tender,  upon  the  plaiu- 
■  tiff,  if  he  fail  to  recover  more  than  the  amount  tendered.  *  * 

(1)  Coles  V.  Bell,  1  Campb.  N.  P.  C.  478 ;  Coore  v.  CaUaway,  1  Esp.  N.  P.  0.  115 ;  Strutt  v. 
Rogers,  V  Taunt.  213. 

(2)  Hayward  v.  Hague,  4  Esp.  N.  P.  C.  93. 

(3)  Edwards  v.  Yates,  1  By.  &  Mo.  360. 

(4)  Although  the  tender  may  have  been  joint,  Pierse  v.  Bowles,  1  Stark.  N.  P.  0.  323. 

(5)  Rivers  v.  Griffiths,  5  Barn.  &  Aid.  630  ;  Coore  v.  Callaway,  2  Esp.  N.  P.  C.  115 ;  Spybey  T. 
Hide,  1  Campb.  N.  P.  C.  181.  The  acceptance  of  the  sum  tendered  does  not  preclude  the  plain- 
tiff from  suing  for  more.  Id.  Tender  after  the  day  of  payment  Of  a  bill  of  exchange,  cannot 
be  pleaded,  but  it  wiU  stop  the  running  of  interest.  Hume  v.  Peploe,  8  East,  168 ;  Dent  v. 
Dunn,  3  Campb.  N.  P.  0.  296. 
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suffered.(l)  Where  a  promissory  note  is  payable  on  demand,  it  has  been 
held  that  the  statute  begins  to  run  from  its  date. (2)  But  with  respect  to 
notes  payable  within  a  certain  time  after  demand  or  sight,  a  presentment 
must  be  made,  and  the  specified  time  must  elapse,  before  the  debt  will  be 
barred  by  the  statute.(3)  A  factor  is  liable  to  account  to  his  principal  when- 
ever a  demand  to  that  effect  is  made  upon  him.  And  the  Statute  of  Limita- 
tions begins  to  run  from  the  time  of  the  demand  being  made  ;  though  such 
a  demand  will  be  presumed  to  have  been  made  after  a  reasonable  time 
has  elapsed.(4)    It  has  been  before  mentioned,  that,  where  a  person,  whose 


(1)  Short  V.  M'Carthy,  3  Bam.  &  Aid.  626;  Dyster  t.  Battye,  3  Bam.  &  Aid.  448  ;  Howell  v. 
Toung,  5  Bam.  &  Oressw.  259 ;  Baliey  v.  ]?aulkener,  3  Bam.  &  Aid.  288  ;  Brown  v.  Howard,  % 
Bro.  &  Bing.  1Z.  In  cases  of  fraud,  it  has  been  said  that  the  statute  only  runs  from  the  time 
the  fraud  is  discovered,  but  that  the  fraud  must  be  specially  replied.  Bree  v.  Holbech,  2 
Doug.  654;  4  B.  Moore,  508;  Macdonald  v.  Macdonald,  1  Bligh,  315;  Clarke  v.  Hougham,  2 
Bam.  &  Oressw.  153. 

(2)  Christie  v.  Eonsiok,  Selw.  N.  P.  131;  Mann.  Index,  202;  Buckler  v.  Moor,  1  Mod.  89. 
See  n.  3.    See  Harris  v.  Ferrand,  Hardr.  36. 

KoTE  1051.— (Toung  V.  Weston,  39  Maine,  492.) 

Action  against  an  attomey  must  be  within  six  years  from  the  receipt  of  the  money.  Stafford 
V.  Richardson,  15  "Wend.  302. 

*  *  But  the  money  must  be  demanded  of  the  attorney,' before  a  suit  can  be  maintained,  as  he 
is  not  in  default  untfl  after  such  demand,  and  a  refusal  or  neglect  to  pay  over.  "Wabradt  v.  May- 
nard,  3  Barb.  Supr.C.  R.  584;  Rathbun  v.Ingalls,  7  "Wend.  320.  *  * 

If  an  insured  party  has  a  right  to  either  of  two  actions,  the  one  he  chooses  is  not  barred,  be- 
cause the  other,  if  he  had  brought  it,  might  have  been.  Thus,  in  cases  where  an  injured  party 
has  his  election  of  remedies,  as  where  there  has  been  a  tortious  taking  of  his  property,  he  may 
bring  trespass  or  trover,  or  he  may  waive  both,  and  bring  assumpsit  for  the  proceeds  when  it 
shall  have  been  converted  into  money.  Lamb  v.  Clark,  5  Pick.  193.  In  that  case,  defendant 
had  obtained  possession  of  certain  notes  wrongfully ;  held,  that  the  plaintiff  had  only  to  prove 
that  the  defendant  had  received  the  amount  of  certain  notes  which  were  made  payable  to  the 
plaintiff's  testator,  and  had  never  been  transferred  by  indorsement  to  the  defendant.  The  statute 
attaches  when  the  money  was  received. 

("Where  a  note  is  payable  a  certain  time  after  demand,  the  statute  runs  from  demand.  "Wen- 
man  V.  Mohawk  Ins.  Co.,  13  "Wend.  267. 

"When  the  defence  is  based  on  the  Statute  of  Limitations,  it  must  be  pleaded  specially.  Code  of 
N.  T.,  §  74 ;  Lefferts  v.  HoUister,  10  How.  E.  383.) 

(3)  Holmes  v.  Kerrison,  2  Taunt.  323 ;  Thorpe  v.  Booth,  1  Ry.  &,  Mo.  388 ;  Savage  v.  Aldren 
3  Stark.  N".  P.  C.  232.  See  Gould  v.  Johnson,  2  Salk.  422 ;  Wittershein  v.  Countess  of  Carlisle, 
1  H.  Bl.  631. 

(4)  Topham  v.  Braddick,  1  Taunt.  572.  Fourteen  years  has  been  considered  a  reasonable 
time.     Id. 

Note  1052. — ^If  property  is  committed  to  a  friend,  he  is  not  liable  to  an  action  for  it  until  there 
is  a  demand,  and  the  demand  may  be  postponed  to  any  convenient  time ;  and  yet  within  six 
years  after  a  demand,  although  that  may  have  been  twenty  years  or  more  after  the  bailment^  the 
action  will  be  sustained.    Per  Parker,  C.  J.,  in  Lamb  v.  Clark,  5  Pick.  193. 

(So  where  an  agent  collects  money,  the  statute  does  not  commence  to  mn  in  his  favor  till  after 
demand  thereof  by  the  principal.  Merle  v.  Andrews,  4  Texas,  200 ;  9  Id.  151.  The  statute 
begins  to  ran  against  a  surety  from  the  tune  his  cause  of  action  acoraes  agamst  his  principal, 
namely,  from  the  day  of  payment.  Scott  v.  Nichols,  27  Miss.  (5  Gush.)  94.  And  the  general 
rule  is  that  the  statute  begins  to  run  from  the  time  the  cause  of  action  accrued.  Young  v.  Maok. 
all,  3  Md.  Ch.  Deois.  398 ;  Barker  v.  Caasidy,  16  Barb.  177.    "Where,  however,  the  debtor  resides 
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tenancy  has  never  been  formally  determined,  has  done  no  acts  from  which 
a  tenancy  might  be  inferred  for  six  years,  the  statute  is  a  good  defence. (1) 
There  is  no  cause  of  action  until  there  is  a  party  capable  of  suing,  and, 
therefore,  when  a  bill  of  exchange,  payable  to  a  person  who  died  intestate, 
was  accepted  after  his  death,  it  was  held  that  the  Statute  of  Limitations 
began  to  run  from  the  time  of  the  grant  of  letters  of  administration,  and 
not  from  the  time  the  bill  became  due.(2) 

The  plaintiff's  demand  having  been  shown  by  the  defendant  to  be  with- 
in the  operation  of  the  statute;  the  plaintiff  may  prove  that,  in  fact,  the 
proceedings  in  the  action  originated  within  six  years  of  the  making  of  the 
defendant's  promise.  If,  indeed,  the  form  of  the  plea  states  that  the  plain- 
tiff did  not  file  his  bill  within  six  years,  it  will  be  necessary  for  him  to 
make  a  special  replication  ;  but  this  is  not  .necessary  where  the  plea  is  in 
the  common  form.(3)  If  the  action  has  been  actually  commenced  within 
six  years,  it  will  be  sufficient,  though  the  proceedings  may  have  been 
irregular,  as  where  the  first  process  was  a  testatum  capias  ad  responden- 
dum.{4:)  And  the  continuance  may  be  supplied  at  any  time.(5)  Where 
more  than  one  writ  has  been  sued  out,  it  will  not  be  suf&cient  to  show  that 
the  first  writ  has  been  sued  out  in  time ;  it  must  also  be  proved  to  have 
been  returned,  for  it  is  the  return  which  gives  possession  of  the  cause  to 
the  court.(6)  However,  ■  if  the  return  is  indorsed  on  the  writ  in  time,  it 
need  not  be  proved  to  have  been  delivered  out  of  the  sheriff's  office  re- 
turned. (7) 


out  of  the  state  when  the  cause  of  action  accrues,  and  dies  there,  the  statute  only  begins  to  fun 
from  the  granting  of  letters  of  administration.  Davis  v.  Garr,  2  Seld.  124.  It  is  otherwise 
where  he  leaves  the  state  after  the  cause  of  action  has  accrued.     Christopher  v.  GaiT,  Id.  61.) 

(1)  Leigh  V.  Thornton,  1  Barn.  &  Aid.  625.  See  Hughes  v.  Thomas,  13  East,  ili.  Videsupra, 
p.  300. 

(2)  Murray  v.  East  India  Co.,  5  Barn.  &  Aid.  204. 

(3)  Beardmore  v.  Rattenbury,  5  Barn.  4;  Aid.  452.  A  latitat  is  a  good  commencement  of  an 
action;  (Morris  v.  Pugh,  3  Burr.  1243;  Day  v.  Church,  1  Sid.  53);  or  a  capias  ad  respondendum, 
in  the  Common  Pleas.  Leader  v,  Moxon,  2  Bl.  294 ;  Carver  v.  James,  Willes,  265.  It  has  been 
said  that  a  latitat  must  be  specially  repUed.     See  Poster  v.  Bonner,  Cowp.  454. 

(4)  Leadbeter  v.  Markland,  2  W.  Bl.  1131 ;  5  Barn.  &  Aid.  452. 

(6)  Id.  See  Smith  v.  Bower,  3  T.  R.  662 ;  Gregory  v.  Hurril,  1  Bing.  334;  5  Barn,  k  Cress. 
341 ;  Beardmore  v.  Rattenbury,  5  Barn.  &  Aid.  462. 

(6)  Harris  v.  "Woolford,  6  T.  R.  617  ;  Thistlewood  v.  Craoroft,  1  Marsh.  497 ;  Stanway  v. 
Perry,  2  Boa.  &  Pul.  167,  where  there  is  only  one  writ,  and  the  declaration  is  filed  within  the 
time  prescribed  by  the  rules  of  the  court,  the  writ  and  declaration  aresufficiently  connected ; 
by  Gibbs,  Ch.  J.,  1  Marsh.  497  ;  Hutchinson  v.  Piper,  4  Taunt.  655.  As  if  the  declaration  is 
filed  within  a  year.    Parsons  v.  King,  7  T.  R.  6. 

(7)  Taylor  v.  Hipkins,  5  Barn.  &  Aid.  489.  A  bailable  writ  is  a  good  continuation  of  a  non- 
bailable  bill  of  Middlesex  (Plummer  v.  Woodburne,  4  Barn.  A;  Cress.  625),  but  not  an  attachment 
of  privilege.  Smith  v.  Bower,  3  T.  R.  662.  An  action  of  assumpsit  is  not  a  continuance  of  a 
trespass  JM,  d.  fr.  Brown  v.  Babington,  2  Lord  Raym.  610.  Proceedings  in  an  inferior  court 
removed  by  habeas  corpus,  or  commenced  by  a  testator,  or  a  feme  sole,  may  be  connected  with 
■proceedings  in  the  court  above,  or  by  the  executor,  or  by  husband  and  wife.  Matthews  v.  Phil- 
lips, Salk.  424 ;  Forbes  v.  Lord  Middleton,  Willis,  259. 
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The  time  of  suing  out  a  writ  may  be  proved  in  opposition  to  its  teste,  as 
where  it  is  sued  out  in  vacation,  and  bears  date  of  the  preceding  term.(l) 
And  if  a  declaration  is  filed  in  vacation,  and  entitled  of  the  preceding 
term,  or  is  generally  of  a  term,  but  filed  after  the  commencement  of  it,  the 
defendant  will  be  allowed  to  prove  the  time  when  the  action  was,  in  fact, 
commenced.(2) 

Replication  of  a  promise  within  six  years. 

Where  the  plaintiff  replies  to  a  plea  of  the  Statute  of  Limitations,  that  the 
defendant  undertook  and  promised  within  six  years,  he  may  give  in  evi- 
dence any  acknowledgment  on  the  part  of  the  defendant,  that  the  debt  is 
still  subsist! ng.(3)  The  courts,  on  recent  occasions  have  been  in  the  habit 
of  considering  that  the  effect  of  an  acknowledgment  of  the  debt  made  by  the 
defendant,  is  to  create  a  fresh  promise,  and  not  to  revive  the  promise  which 
is  barred  by  the  statute  ;(4)  and,  therefore,  they  have  held  that  a  promise 
to  pay,  when  of  ability,  will  not  be  binding  upon  the  defendant,  without 


(1)  Johnson  v.  Smith,  Burr.  260  ;  Granger  v.  George,  5  Barn.  &  Cresa.  149. 

(2)  Snell  V.  Phiffips,  Peake's  C.  209 ;  Granger  v.  George,  5  Barn,  k  Cress.  149 ;  Howe  t. 
Cooker,  3  Stark.  C.  138. 

(3)  HeyUns  v.  Hastings,  Carth.  471.  See  by  Best,  Ch.  J.,  A'Court  v.  Cross,  3  Bing.  420  I 
Gaselee,  J.,  3  Bing.  638.     On  the  form  of  declaration,  see  Leaper  v.  Tatton,  16  East,  420. 

Note  1053.— Sands  v.  Gelston,  15  John.  K.  5ll ;  BeU  v.  Morrison,  1  Pet.  B.  351 ;  Stafford  v. 
Richardson,  15  Wend.  302 ;  Gold  v.  Whitoomb,  14  Pick.  188.  To  take  a  case  out  of  the  stat- 
ute, there  must  be  an  acknowledgment  of  indebtedness,  or  a  promise,  absolute  or  conditional,  to 
pay.  But  the  latter  includes  the  former.  A  promise  is  an  acknowledgment  of  indebtedness,  by 
necessary  implication.  Barrett  v.  Barrett,  8  Greenl.  353 ;  Allen  v.  "Webster,  15  "Wendell,  284. 
An  agreement  not  to  plead  the  statute,  it  seems,  may  be  replied,  where  such  agreement  is  made 
previous  to  the  attaching  of  the  statute.     Gaylord  t.  Tan  Loan,  15  "Wend.  308. 

By  the  new  statute  in  England,  "no  acknowledgment  or  promise  by  word  only  shall  be 
deemed  sufficient  evidence  of  a  mew  or  continuing  contract,"  unless  in  writing.  In  Feam  v.  Lewis 
(4  Car.  4;  Payne,  173),  Tindal,  Ch.  J.,  said:  "It  becomes,  therefore,  the  duty  of  the  party  who  ia 
to  take  a  case  out  of  the  statute,  to  show  affirmatively  the  acknowledgment  distinctly  of  the 
debt ;  the  defendant  is  not  bound  to  show  negatively  that  there  is  any  other  debt  to  which  it 
can  apply."    He,  therefore,  directed  a  nonsuit. 

The  principle,  that  an  acknowledgment  is  only  evidence  of  a  new  promise,  has  often  been  re- 
cognized. Exeter  Banlc  v.  SuUivan  et  ah,  6  N.  H.  R.  124 ;  1  Pet.  R.  351 ;  8  Pick.  206 ;  15  John. 
R.  511;  5Binn.  573. 

(The  old  cause  of  action  is  revived  by  the  new  promise;  so  that  the  new  promise  need  not  be 
treated  as  the  creation  of  a  new  cause  of  action.  Phihps  v.  Peters,  21  Barb.  351,  448.  See  Es- 
aelstyn  v.  "Weeks,  2  Keman  R.  635.  In  New  York,  a  debt  barred  by 'the  statute  can  only  be 
revived  by  a  written  acknowledgment  or  promise  (sec.  110  of  the  Code) ;  but  the  statute  does 
not  alter  the  effect  of  any  payment  of  principal  or  interest.  The  promise  or  acknowledgment 
need  not  be  made  to  the  creditor.     4  Sand.  427.) 

(4)  Tanner  v.  Smart,  6  Barn.  &  Cress.  606,  where  also  the  cases  of  a  contrary  import  are 
collected.  And  see  Pittam  v.  Poster,  1  Bam.  &  Cress.  248 ;  Hurst  v.  Barker,  1  Bam.  &  Aid.  93 ; 
Ayton  V.  Bolt,  4  Bmg.  105 ;  Collyer  v.  WiUock,  4  Bing.  313  ;  A'Court  v.  Cross,  3  Bing.  329 ; 
Scales  V.  Jacob,  3  Bing.  638.  It  has  been  held,  that  evidence  may  be  given  of  an  acknowledg- 
ment after  action  brought.  Tea  v.  Pouraker,  2  Burr.  1099,  recognized  in  Thornton  v.  Illing- 
worth,  2  Bam.  &  Cress.  826.  And  see,  by  Best,  Ch.  J.,  Perham  v.  RaynaJ,  2  Bing.  306; 
Mid  Thompson  v.  Osborne,  2  Stark.  N.  P.  C.  98. 
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proof  of  his  ability.(l)  The  courts  also  hold,  that  where  there  is  anything 
said,  at  the  time  of  an  acknowledgment,  to  repel  the  inferenc  of  a  promise, 
the  acknowledgment  will  not  take  a  case  out  of  the  Statute  of  Limitations.  (2) 
Accordingly,  where  the  principal  debt  was  paid  by  the  defendant  after  it 
had  been  due  more  than  six  years,  but  the  defendant  at  the  time  of  paying 
the  principal,  refused  to  pay  the  interest  which  had  accrued,  it  was  held, 
that  he  was  not  bound  in  consequence  of  his  acknowledgment  of  the  debt, 
to  pay  the  interest.(3)  The  payment  of  money  into  court  upon  a  declara- 
tion which  does  not  contain  any  special  contract,  will  not  prevent  the 


(1)  Tanner  v.  Smart,  6  Bam.  &  Cress.  603;  Ayton  v.  Bolt,  4  Bing.  106;  Scales  v.  Jacob,  5 
Bing.  638. 

(2)  A'Court  V.  Cross,  3  Bing.  332.  The  decisions  on  this  point  have  not  heen  uniform.  See 
Swan  V.  Sowell,  2  Barn.  &  Aid.  159 ;  Dowthwaite  v.  Tebhut,  5  M.  &  S.  75 ;  Frost  v.  Bengough, 
1  Bing.  266 ;  Laurence  v.  "Wdrral,  Peace's  Bf.  P.  C.  93 ;  Eowcroft  t.  Lomas,  4  M.  &  S.  457  ; 
Coltman  v.  Marsh,  3  Taunt.  380 ;  Helliags  v.  Shaw,  1  B.  Moore,  240. 

Note  1054. — The  admission  of  a  debt  does  not  take  a  case  out  of  the  statute.  It  is  only  evi- 
dence from  which  a  jury  may  infer  a  promise  that  wiU  take  a  case  out  of  the  statute.  Stanton 
V.  Stanton,  2  N.  H.  E.  425 ;  Exeter  Bank  v.  Sullivan  et  al.,  6  Id.  124.  The  admission  and 
offer  to  pay  a  part,  are  to  be  taken  together,  and  are  evidence  only  of  the  amount  admitted. 
Atwood  V.  Coburn,  4  N.  H.  R.  315  ;  Exeter  Bank  V.  Sullivan  et  al.,  supra;  Pearn  v.  Lewis,  6- 
Bing.  349.  A  kind  of  conditional  offer  to  pay,  as  that  if  he  is  allowed  time  to  arrange  his  affairs, 
but  if  he  is  proceeded  against  by  his  creditors,  his  exertions  will  be  abortive,  held,  not  sufficient 
to  imply  a  promise.  Fearn  v.  Lewis,  Sv/pra.  Gaselee,  J. :  Can  this  be  called  an  Unqualifled 
acknowledgmSnt,  When  the  defendant  threatens  that  he  will  do  nothing  if  the  creditors 
proceed? 

If  the  debt  be  admitted,  but  the  debtor  at  the  same  time  refuses  to  pay,  bo  promise  can  be 
raised  by  implication.  Exeter  Bank  v.  SuUivan  et  al.,  6  N.  H.  R.  124.  In  LindseU  v.  Bonsor 
(2  Bing.  N.  C.  241),  defendant  having  accompanied  an  acknowledgment  of  debt  with  an  asser- 
tion that  he  should  have  nothing  to  do  with  the  claim ;  that  he  wished  the  claimant  would  make 
him  a  bankrupt ;  and  that  he  would  rather  go  to  jail  than  pay  the  claimant ;  held,  that  it  was 
properly  left  to  the  jury  to  consider  whether  the  acknowledgment  was  one  from  which  a  promise 
to  pay  could  be  imphed.  Tiadal,  Chief  Justice :  "  But  why  should  an  acknowledgment  be  con- 
strued as  a  promise,  when  it  is  accompanied  with  what  is  a  contradiction  of  any  promise  ?  "  And 
Gaselee,  J.,  added:  "There  is  no  branch  of  the  law  on  which  there  have  been  so  many 
decisions  as  on  the  Statute  of  Limitations.  At  one  period  the  courts  went  so  far  as  to  say,  I 
won't  pay,  was  a  sufficient  acknowledgment  to  take  a  case  out  of  the  operation  of  the  statute. 
Some  time  ago,  however,  the  tide  of  authority  changed,  and  the  courts  required,  if  not  a  promise 
at  least  something  from  which  a  promise  might  be  implied." 

(One  of  two  joint  promisors  cannot  bind  the  other  by  a  new  promise,  so  as  to  revive  a  debt 
barred  by  the  statute.  Tan  Kouren  v.  Parmelee,  2  Comst.  523.  But  if  one  of  them,  being  ap- 
plied to  for  the  payment  of  interest,  refers  him  to  the  other,  who  pays  the  interest  due ;  this  will 
be  sufficient  to  prevent  the  running  of  the  statute  from  an  earlier  day.  'Winchell  v.  Bowman, 
21  Barb.  448.  See  also  Reed  v.  McNaughton,  15  Id.  168.  An  unqualified  acknowledgment  of 
an  indebtedness  has  been  usually  held  sufficient  to  talte  the  case  out  of  the  statute  (Delvach  v. 
*.  Turner,  6  Rich.  117  ;  "Webber  v.  Cochrane,  4  Texas,  31);  but  will  not  be  sufficient,  if  accom- 
{)anied  with  expressions  showing  an  unwillingness  to  pay  (Zacharias  v.  Zacharias,  23  Penn.  State 
E.  452) ;  or  only  a  conditional  willingness  to  pay  (Beck  v.  Beck,  25  Id.  124);  nor  will  it  be  suf- 
ficient if  there  be  any  uncertainty  as  to  the  identity  or  amount  of  indebtedness  admitted.  BuOk- 
tegham  v.  Smith,  23  Conn.  453  ;  Shitler  v.  Bremer,  23  Penn.  State  R.  413.) 
(3)  CoUyer  v.  WiUcook,  4  Bing.  313. 
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defendant  from  insisting  upon  the  Statute  of  Limitations,  in  answer  to  the 
residue  of  the  plaintiff's  demand.(l) 

It  has  Leen  said,  that  where  the  defendant  claims  a  discharge  under  a 
written  instrument,  to  which  he  refers  with  precision,  the  plaintiff  will  be 
allowed  to  recover,  if  he  can  shoyf  that  the  instrument  referred  to  is  not 
an  effectual  diseharge,(2)  And  an  acknowledgment  may  be  inferred  from 
the  conduct  of  a  party.(3)  But  where  the  defendant  merely  refers  the 
plaintiff  to  his  attorney,  (4)  or  expresses  a  want  of  recollection  respecting 
the  debt,  without  signifying  that  anything  is  due,  (5)  the  case  will  not  be 
taken  out  of  the  statute.  The  acknowledgment  must  afford  an  inference 
of  a  promise,  which  agrees  with  the  original  promise  stated  in  the  declara- 
tion ;  and,  therefore,  an  acknowledgment  of  the  defendant's  negligence 
within  six  years,  will  not  make  him  liable  for  a  breach  of  a  promise  to  use 
proper  diligence,  made  more  than  six  years  before.(6)  Where  the  ex- 
pressions of  the  defendant  are  ambiguous,  it  is  a  question  for  the  jury  to 
determine,  whether  they  amount  to  an  acknowledgment  of  the  debt.(7) 
If  the  acknowledgment  is  general,  and  a  preceding  debt  is  proved,  it 
will  be  presumed  that  the  acknowledgment  refers  to  the  debt  which  is 
in  evidence,  unless  the  defendant  can  show  that  it  applied  to  a  different 
<iemand.(8) 

The  evil  experienced  from  the  numerous  and  contradictory  decisions 
respecting  the  nature  and  effect  of  acknowledgments  by  debtors,  which 
have  been  thought  to  avoid  the  operation  of  the  Statute  of  Limitations,  is 
likely,  for  the  future,  to  be  greatly  diminished,  in  consequence  of  a  bill 
recently  introduced  by  Lord  Tenterden.(9)  By  this  bill  an  acknowledg- 
ment or  promise,  which  shall  deprive  a  party  of  the  benefit  of  the  Statute 
of  Limitations,  must  be  in  writing,  and  signed  by  the  person  to  become 
chargeable  thereby.(lO)    It  is  provided,  however,  by  the  act,  that  the  ef- 


(1)  Long  V.  Greville,  3  Barn,  &  Creas,  10. 

(2)  By  Gibbs,  Ch.  J.,  Helling?  v.  Shaw,  1  B.  Moore,  344.  See  Beale  v.  Rind,  4  Bam.  &  Aid. 
572;  Partington  v.  Butcher,  6  Eap.  N.  P.  C.  66;  De  la  Torre  v.  Salkeld,  1  Stark.  U.  P.  T  ; 
Basterly  V.  PuHen,  3  Stark,  N".  P.  186. 

(3)  East  India  Company  v.  Prince,  1  Ey.  &  Mo.  iOI. 

(4)  BiokneU  v.  Keppel,  1  W.  E.20;  Miller  v.  CaldweU,  3  D.  &  E.  26'7.  See  Bailey  Y.  Lord 
Inohiquin,  1  Esp.  N.  P.  0.  435. 

(5)  HeUings  v,  Shaw,  1  Taunt,  611;  Craig  v.  Cox,  Holt's  N.  P.  C.  380;  Snook  t.  Hears,  5 
Price,  636  ;  Knott  v.  Farren,  4  D.  &  E.  119. 

(6)  By  Hoh-oyd,  J.,  Short  y.  M'Carthy,  3  Bam.  &  Aid.  632. 

(1)  Lloyd  V.  Maund,  2  T.  E,  760;  Raoker  v.  Hannay,  4  Bast,  604,  n, ;  BiokneU  v.  Zeppel,  1 
JJ.  E.  20 ;  Frost  v.  Bengough,  1  Bing.  266 ;  Oolledge  v.  Horn,  3  Bing.  121. 

(8)  BailUe  v.  Inohiquin,  1  Esp.  N.  P.  0.  435 ;  Jrost  v,  Bengough,  1  Bing.  266. 

(9)  9  G.  IT,  c.  14.  Before  the  statute  a  written  guaranty  might  be  revived  by  a  verbal 
prqmise.     Gibbons  v.  M'Casland,  1  Barn.  &  Aid.  g90, 

(10)  Note  1055. — Lord  Tenterden's  act  requires  the  acknowledgment  to  be  signed  ly  the  person 
io  be  chargeable  thevsihy.  It  must  be  signed  by  the  debtor  himself;  that  of  an  agent  of  the  debtor 
win  not  retrieve  a  debt  barred  by  the  Statute  of  Limitatipns.    Pobble  v,  Napier,  2  Bing.  N.  C. 
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feet  of  any  payment  of  any  principal  or  interest  shall  not  be  taken  away, 
altered,  or  lessened. 

It  has  been  held,  that  an  acknowledgment  is  sufficient  to  take  a  case 
out  of  the  Statute  of  Limitations,  when  made  by  an  agent  ;(1)  or  by  a 
person  to  whom  the  defendant  refers.(2)  In  the  case  of  Whitcomb  v. 
Whiting(8)  it  was  held,  that  the  payment  of  interest,  and  part  of  the  prin- 
cipal by  one  of  several  drawers  of  a  joint  and .  several  promissory  note, 
took  it  out  of  the  Statute  of  Limitations  against  the  others  ;  and  the  au- 
thority of  this  case  has  been  supported  by  a  late  decision  in  the  Common 
Pleas. (4)  And  an  admission  by  one  of  several  partners,  after  the  dissolu- 
tion of  the  partnership,  concerning  joint  contracts  that  took  place  during 
the  partnership,  has  been  received  for  the  same  purpose.(5)  It  has  been 
held,  in  one  case,  that  even  the  receipt  of  a  dividend  upon  a  note,  under  a 
commission  of  bankruptcy  against  one  of  two  joint  makers,  was  sufficient 
to  revive  the  liability  of  the  other  maker.(6)    But  the  authority  of  this 


761.    Form  of  acknowledgment :  Lechmore  t.  Fletcher,  3  Tyr.  450 ;  1  C.  &  M.  623.    See  WMpp 
V.  Hillary,  3  Bam.  &  Adol.  399;  5  Car.  &  Payne,  209. 

*  *  In  Massachusetts  (Rev.  Stat.  ch.  120,  §  13),  and  in  Maine  (Rev.  Stat.  oh.  146,  §  19,)  there 
are  statutory  provisions  similar  to  those  of  Lord  Tenterden's  Act  (9  Geo.  IV,  c.  14).  *  *  (See 
also  Code  of  N.  T.,  §  110.) 

(1)  As  by  the  wife  of  the  defendant,  acting  as  his  agent.  Gregory  v.  Parker,  1  Campb.  N.  P- 
C.  394 ;  Anderson  v.  Saunderson,  2  Stark.  N.  P.  C.  204 ;  Palethorp  v.  Pui'nish,  2  Bsp.  N.  P. 
C.  511,  n. 

(2)  Burt  V.  Palmer,  5  Esp.  K  P.  0.  145. 

(3)  Whitcomb  v.  Whiting,  Doug.  652.  See  the  observations  on  this  case,  Atkins  v.  Tred" 
gold,  2  Barn.  &  Cress.  23;  Brandram  v.  "Wharton,  1  Bam.  &  Aid.  463;  Perham  v.  Raynalj  2 
Bing.  306. 

(4)  Perham  v.  Raynal,  2  Bing.  306,  where  the  note  was  joint. 

(5)  Wood  V.  Braddick,  1  Taunt.  104. 

Note  1056. — An  administratrix  sued  for  a  debt  due  to  the  intestate.  It  appeared  that  the 
debt  accrued  more  than  sis:  years  before  the  commencement  of  the  action ;  but  that  within  six 
years,  the  defendant  and  the  agent  of  the  administratrix  went  through  the  amount  together-,  and 
struck  a  balance ;  held,  that  the  administratrix;  was  entitled  to  recover  upon  an  account  stated 
with  her,  and  that  the  Statute  of  Limitations  was  no  bar.  Smith's  Adm'r  v.  Fortz,  4  Car.  & 
Payne,  126. 

In  an  action  against  several  executors,  pleas,  general  issue  and  Statute  of  Limitations  ;  held 
that  neither  a  mere  acknowledgment  of  the  debt  by  all  the  executors,  nor  an  express  promise  by 
one  of  them,  took  the  ease  out  of  the  statute ;  there  must  be  an  express  promise  by  all.  TuUock 
V.  Dunn,  K.  &  M.  416. 

A  promise  in  writing,  signed  by  the  party  charged  thereby,  to  pay  his  proportion  of  a  joint 
debt  more  tlian  six  years  old,  is  a  sufiicient  compliance  with  the  provisions  of  the  statute  (9  Geo- 
rV,  0.  14,  §  1)  to  take  the  case  out  of  the  Statute  of  Limitations,  though  no  amount  is  specified 
in  the  promise,  and  a  plaintiff  on  such  promise  is  not  confined  to  nominal  damages,  but  may  re- 
cover the  whole  of  such  proportion,  upon  proving  the  amount  by  extrinsic  evidence.  Leehmere 
V.  Fletcher,  1  Cromp.  &  Meeson,  623.     See  supra,  note  1054. 

(An  express  promise  by  an  administrator  takes  the  case  out  of  the  statute ;  an  acknowledg" 
ment  of  the  debt  does  not  (Bunker  v.  Athearn,  35  Maine,  364);  unless  made  before  the  debt  i^ 
barred.  Griffin  v.  Justices,  &o.,  11  Geo.  96.  As  to  the  effect  of  a  promise  by  a  sole  acting  exe- 
cutor, see  Pitt  V.  Wooten,  24  Ala.  414.) 

(6)  Jackson  v.  Fairbank,  2  H.  BJ.  340. 
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decision  has  been  questioned,  and  the  principle  of  it  has  been  held  not  to 
extend  to  a  case,  where  a  dividend  has  not  been  paid  on  the  instrument 
itself,  though  it  has  been  exhibited,  under  the  commission,  as  a  secu- 
rity.(l) 

A  payment  by  a  joint  maker  of  a  note,  is  not  receivable  as  an  acknowl- 
edgment to  take  the  case  out  of  the  Statute  of  Limitations  as  against  the 
other  makers,  unless  it  is  clearly  proved  by  the  plainti£^  that  the  payment 
was  made  on  account  of  the  note ;  the  acknowledgment  in  such  a  case 
ought  to  be  express  and  unequivocal.(2)  An  acknowledgment  of  a  debt 
by  an  executor  will  not  revive  it ;  there  must  be  an  express  promise.(3) 
And  the  payment  of  interest  by  a  surviving  maker  of  a  note,  will  not  af- 
fect the  executor  of  the  deceased  maker  ;(4)  nor  will  a  promise  by  one  of 
several  executors  avail  the  plaintiff;  there  ought  to  be  a  promise  by  all.(5) 
A  promise  will  uot  be  revived  after  six  years,  as  against  a  married  woman 
and  her  husband,  in  consequence  of  a  payment,  made  during  the  cover- 
ture, on  account  of  a  note  by  a  person  who  was  a  joint  maker  of  the  note 
with  the  woman  when  sole.(6) 

The  effect  of  acknowledgments  or  promises  made  by  one  of  several  joint 
contractors  or  the  representatives  of  any  contractor,  where  there  has  been 
no  payment  of  principal  or  interest,  is  materially  varied  by  the  9  Geo.  IV, 
c,  14.(7)  This  statute,  after  enacting  that  acknowledgments  or  promises 
which  take  a  case  out  of  the  operation  of  the  Statute  of  Limitations  must 
be  in  writing  and  signed  by  the  party  to  be  charged,  preserves  to  joint 
contractors  and  the  representatives  of  contractors  the  benefit  of  the  statute, 
notwithstanding  any  acknowledgment  or  promise  made  and  signed  by 
other  joint  contractors  or  representatives.  But  where  the  plaintiff  is  en- 
titled to  recover  against  one  or  more  joint  contractors  or  representatives  of 
contractors,  by  virtue  of  a  new  acknowledgment  or  promise,  or  otherwise, 
he  is  allowed  by  the  act,  to  recover  judgment  and  costs  against  them ; 
though  judgment  with  costs  shall  pass  against  him  for  the  others.  And 
the  non-joinder  of  such  as  the  act  declares  not  to  be  liable,  is  not  plead- 
able in  abatement.  It  is,  however,  provided,  that  nothing  contained  in 
the  act  shall  alter,  or  take  away,  or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest,  made  by  any  person  whatsoever. 


(1)  Brandram  v.  Wharton,  1  Barn.  &,  Aid.  463. 

(2)  Holme  v.  Green,  1  Stark.  N.  P.  C.  448.  (See  15  Barb.  168,  and  Wincliell  v.  Bowman,  21 
Barb.  448.) 

(3)  TuUock  T.  Dunn,  1  By.  &  Mo.  416. 

(4)  Atkins  v.  Tredgold,  2  Barn.  &  Cress.  23. 

(5)  Tullook  v.  Dunn,  1  Ry.  &  Mo.  417. 

(6)  Pittam  v.  Poster,  1  Barn.  &  Cress.  248. 

(7)  *  *  The  point  stated  in  the  text  is  well  settled  in  England,  but  must  be  taken  with  qual- 
ifications in  the  United  States.  The  English  and  American  cases  are  collected  in  the  notes  to 
WWtoomb  V.  "Whiting,  1  Smith's  Leading  Cases,  318,  et  sej.;  Chitty  on  Oontr.  (tth  ed.)  861,  n. 
4;  3  Kent  C.  (6th  ed.)  p.  50,  and  notes;  Collyer  on  Partn.  (Perkina'  ed.)  §  '75'?  and  notes.  *  * 
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An  acknowledgment  made  to  a  stranger,  or  contained  in  a  letter  to  a 
third  party,  has  been  held  sufficient  evidence  of  a  promise  to  the  plain- 
tiff.(l)  But  it  will  be  a  variance,  if  the  promise  is  stated  to  have  been 
made  to  a  testator,  and  it  was  in  fact,  made  to  the  executor.(2)  And,  an 
acknowledgment,  in  order  to  have  the  effect  of  a  promise  made  within  six 
years,  must  be  alleged  and  proved  to  have  been  made  to  a  person  who 
was  in  existence  to  receive  it.  Thus,  in  a  declaration  by  an  executor, 
where  the  promises  were  laid  as  having  been  made  to  his  testator,  it  was 
held  insufficient  for  him  to  prove  an  acknowledgment  to  himself,  that  the 
testator  always  promised  not  to  press  the  defendant  for  the  debt ;  though 
the  testator  had  been  alive  within  six  years.(3)  An  acknowledgment  by 
the  acceptor  of  a  bill  of  exchange,  of  his  liability  to  the  payee,  accom- 
panied with  a  denial  of  his  liability  to  the  drawers,  will  not  deprive  him 
of  the  benefit  of  the  statute,  in  an  action  brought  by  the  drawers,  upon  the 
bill.(4) 

By  the  recent  statute  introduced  by  Lord  Tenterden,  it  is  enacted,  that 
"  no  indorsement,  or  memorandum  of  any  payment,  written  or  made  after 
the  time  appointed  for  the  act  to  take  effect,  upon  any  promissory  note, 
bill  of  exchange,  or  other  writing,  by  or  on  behalf  "of  the  party  to  whom 
such  payment  should  be  made,  shall  be  deemed  sufficient  proof  of  such  pay- 
ment, so  to  take  the  case  out  of  the  Statute  of  Limitations."(5)     Previous  to 


(1)  Peters  v.  Brown,  4  Esp.  N.  P.  0.  46 ;  Clarke  v.  Hongham,  2  Bam.  &  Cress.  153 ;  Moimt- 
stephen  v.  Brooke,  3  Barn.  &  Aid.  141 ;  Halliday  v.  "Ward,  3  Campb.  32.  At  the  time  of  these 
decisions  the  opinion  of  the  courts  was  less  decisive,  than  at  present,  as  to  the  point,  whether  an 
acknowledgment  was  evidence  of  a  fresh  undertaking,  or  whether  it  revived  the  original  prom- 
ise.     Vide  swpra,  p.  451. 

Note  1057. — Under  the  new  statute  in  England,  it  has  been  held,  that  it  is  the  duty  of  a  party 
who  would  take  the  case  out  of  the  statute,  to  show  afSrraatively  that  such  acknowledgment  ap- 
plies directly  to  the  debt.  In  Fearn  v.  Lewis  (4  Car.  &  Payne,  113),  the  defendant  was  not  bound 
to  show  the  application  negatively. 

(The  action  is  brought  upon  the  original  undertaking,  and  the"  new  promise  is  proved  by  way 
of  showing  that  the  presumption  of  payment  raised  by  statute  does  not  arise ;  and  hence  a  prom- 
ise made  to  a  third  person  wiU  be  sufficient.  Carshore  v.  Huyck,  6  Barb.  683  ;  Phihps  v.  Peters, 
21  Barb.  351.) 

(2)  Sarell  v.  "Wine,  9  East,  409 ;  2  Saund.  63,  n. 

(3)  "Ward  v.  Hunter,  6  Taunt.  210;  1  Bam.  &  Cress.  251. 

(4)  Easterly  v.  PuUen,  3  Stark,  N.  P.  C.  186. 

(5)  Note  1058. — Indoesements  of  payment. — The  statute  9  Geo.  IV",  c.  14,  §  1,  has  this  proviso ; 
"Provided  always,  that  nothing  herein  contained  shall  alter  or  take  away  or  lessen  the  efleot  of 
any  payment  of  any  principal  or  interest  made  by  any  person  whatsoeever."  Since  that  statute, 
as  before,  payment  of  interest  may  afford  an  inference  that  the  principal  is  still  due.  Interest,  as 
separate  from  the  principal,  is  not  a  cause  of  action.  So  it  was  held  in  HoUis  v.  Palmer  (2  Bing. 
N.  0.  IIS),  where  it  was  stated  in  the  declaration,  that  the  defendant,  sixteen  years  before,  de- 
livered his  promissory  note,  payable  on  demand,  with  interest,  to  the  plaintiff,  but  neglected  to 
pay  except  the  interest,  which  he  paid  up  to  a  day  within  six  years.  Plea,  that  the  cause  of  ac- 
tion did  not  accrue  within  six  years,  held  sufficient.  Tindal,  Ch.  J. :  "  Perhaps  in  eases  whefe 
there  is  an  express  contract  to  pay  independently  of  the  principal,  there  may  be  ground  for  con- 
tending that  the  party  may  sue  for  the  amount  of  interest  remaining  unpaid ;  but  in  ordinary 
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this  act,  it  had  teen  decided  in  the  case  of  Bosworth  and  Parr  v.  Cotchett, 
determined  in  the  House  of  Lords,(l)  that  where  the  payee  of  a  promissory 
note  had  written  indorsements  of  the  half-yearly  payment  of  interest, 
from  the  time  of  making  the  note  till  his  death  (which  happened  within 
six  years  of  the  date  of  the  note),  like  indorsements  of  his  executor  (who 
died  before  the  commencement  of  the  action),  were  admissible  in  evidence, 
in  answer  to  a  plea  of  the  Statute  of  Limitations ;  though  there  was  no  ex- 
trinsic evidence  offered  of  the  time  when  the  indorsements  were  made, 
and  though  more  than  six  years  had  elapsed  between  the  death  of  the 
maker  of  the  note,  and  that  of  the  executor. 

Mutual  account. 

The  plaintiff,  in  answer  to  a  plea  of  the  Statute  of  Limitations  may  show 
that  there  were  mutual  accounts  existing  between  him  and  the  defendant. 
The  rule  in  respect  of  such  accounts  is  now  understood  to  be,  that  every 
new  item  or  credit  in  an  account  (whether  between  merchants,  or  persons 
of  other  occupations),  given  by  one  party  to  the  other,  is  an  admission  of 
there  being  an  unsettled  account  between  them,  the  amount  of  which  is 
afterwards  to  be  ascertained.  And  any  account  which  the  jury  may  con- 
sider as  an  acknowledgement  of  the  account  remaining  open,  is  sufficient 
to  take  a  case  out  of  the  Statute  of  Limitations.(2)  But,  where  all  the  items 
are  on  one  side,  the  last  item,  though  it  happen  to  be  within  six  years, 
shall  not  exempt  those  of  longer  standing  from  the  operation  of  the  stat- 
ute.(3)  And  if  an  account  be  stated,  an  action  to  recover  the  balance  must 
be  brought  within  six  years  after  the  adjustment  of  it  ;(4)  unless  a  new 
account  is  subsequently  entered  upon,  by  which  it  becomes  current 
again.(5) 

Disability. 

Lastly,  the  plaintiff  may  reply  to  a  plea  of  the  Statute  of  Limitations  any 


eases,  interest  has  always  been  deemed  a  mere  accessory  to  a  loan,  and  when  the  demand  for  the 
principal  is  barred,  the  accessory  falls  along  with  it. 

(1)  Tried  at  Leicester  Sum.  Ass.  1819,  before  Richards,  Ch.  B.,  Judgment  in  the  House  of 
Lords,  6th  May,  1824.    And  see  Searle  r.  Lord  Barrington,  infra,  "Debt.' 

(2)  By  Lord  Kenyon,  Cutling  v.  Skoulding,  6  T.  R.  193 ;  Cranch  v.  Eirkman,  Peake's  N.  P. 
C.  164;  'Webber  V.  Tivil,  2  "Will.  Saund.  121,  n.  6,  1 ;  Crawford  v.  LydeU,  cited  6  Tes.  ?R2; 
Jones  V.  Pengree,  6  Yes.  580 ;  Duff  v.  Bast  India  Company,  15  Tes.  190.  "Where  the  plaintiff 
keeps  alive  his  side  of  the  account  by  process,  it  wfll  operate  for  the  benefit  of  the  defendant's 
cross  demands.     Ord  v.  Ruspini,  2  Esp.  N.  P.  568. 

(Where  the  last  item  in  a  running  account  is  within  six  years,  the  statute  does  not  operate 
upon  any  part  of  the  account.  Chambers  v.  Marks,  25  Penn.  State  R.  296 ;  11  Texas,  522  ■ 
Judd  V.  Sampson,  13  Id.  19  ;  Theobald  v.  Stinson,  38  Maine,  149  ;  6  Rich,  lit.) 

(3)  By  Denison,  J.,  Cotes  v.  Harris  (BuU.  N.  P.  149),  it  seems  that  merchants'  accounts  are 
included  in  this  rule.  See  Barber  v.  Barber,  18  "V"es.  jun.  286 ;  Cranch  v.  Kirkman,  Peake's  0. 
164 1  by  Lord  Kenyon,  6  T.  R.  193. 

(4)  2  "Will  Saund.  12'7,  n.  6,  1. 

(5)  Farrington  v.  Lee,  1  Mod.  210 ;  2  Mod.  311 ;  Scudamore  v.  "White,  1  Vern.  456. 


458  Of  Evidence  in  Actions  [oh.  xi. 

of  the  disabilities  which  are  an  excuse  for  not  commencing  the  action  in 
time  ;(1)  such  as  the  absence  of  himself  or  of  the  defendant,  and  that  the 
action  was  commenced  within  six  years  after  their  return  to  this  country.(2) 
But  if  the  time  allowed  by  the  statute  has  once  began  to  run,  the  plaintiff 
cannot  avail  himself  of  any  disability  subsequently  occurring.(3)  And 
the  statute  has  been  held  to  apply,  where  one  of  several  plaintiffs  was 
beyond  seas  when  the  cause  of  action  commenced,  it  being  proved  that 
the  others  were  living  in  England.(4) 


CHAPTEE  Xr. 

OF  THE   EVIDENCE   IN  ACTIONS   OF   COVENANT. 

The  facts  to  be  proved  by  either  party,  in  an  action  of  covenant,  will 
vary  in  every  case  with  the  nature  and  form  of  the  issue.  All  covenants 
which  are  not  put  in  issue  are  admitted  to  be  true  ;  but  only  such  particu- 
lars in  instruments  as  are  exhibited  on  the  record  are  admitted  as  not 
being  traversed.  If  either  party  wishes  to  avail  himself  of  any  part  of 
their  contents  besides  those  specified  in  the  declaration,  the  execution  of 
the  instrument  must  be  proved  in  the  regular  course.(5) 


(1)  Note  1059. — An  action  of  assumpsit  for  unliquidated  damages  is  within  the  saving  clause 
(§  '?)  of  21  Jao.  I,  0.  16.  Therefore,  such  action,  accruing  while  the  plaintiff  is  in  prison,  maybe 
brought  at  any  time  within  six  years  fi'om  the  first  time  of  his  being  at  large ;  or  it  may  be  com- 
menced while  he  continues  in  prison,  or  before  his  enlargement,  although  more  than  six  yeais 
after  the  cause  accrued.     2  Saund.  120  ;  2  Mod.  11 ;  Piggott  v.  Rush,  6  Nev.  &  Man.  376. 

(2)  21  Jac.  I,  c.  16,  §  t ;  4  Anne,  o.  16,  §  19.  It  has  been  held,  that  Scotland  is  not  a  place 
beyond  seas  within  the  meaning  of  the  statute.  King  v.  Walker,  BL  R.  286.  As  to  Ireland  be- 
fore the  union,  see  by  Holt,  Ch.  J.,  Shower,  91.  As  to  what  is  a  sufficient  abiding  in  England, 
see  Gregory  v.  Hurril,  1  Biug.  324;  5  Barn.  &  Cress.  341. 

(3)  Smith  V.  Hill,  1  Wils.  134;  by  Lord  Kenyon,  Doe  v.  Jones,  4T.  R.  311. 

*  *  For  a  very  masterly  exposition  of  the  Statute  of  Limitations,  on  the  point  stated  in  the 
text,  see  the  learned  opinion  of  Duer,  J.,  in  Ford  v.  Babcock  (N.  T.  Superior  Court),  in  the  New 
York  Leg.  Observer  for  Sept.  1849,  pp.  2'!6-286.  The  cases  are  there  collected,  and  the  law  ex- 
pounded with  surpassing  ability.  *  * 

*  *  See  2  R.  S.  406,  §  M,  cited  swpra,  note  947 ;  Case  v.  Boughton,  11  Wend.  106 ;  Talmadge 
V.  WaUis,  25  Wend.  107 ;  as  to  certain  defences  under  the  plea  of  rum  est  factum,  accompanied 
with  a  notice.  *  * 

(4)  Perry  v.  Jackson,  4  T.  R.  516.     For  other  replications,  see  Chitty  on  Pleading,  Vol.  2. 
Note  1060.— The  long  continued  absence  of  the  creditor  precludes  the  opportunity  of  making 

payment;  no  foundation  exists  on  which  an  allegation  to  that  effect  can  be  reasonably  supported. 
Vide  12  Ves.  266;  19  Id.  200;  Boardman  v.  De  Forest,  5  Conn.  R.  1;  Jackson  v.  Hotohkiss,  6 
Cowen,  401 ;  Rearden  v.  Searcey,  3  Marsh.  544;  Palmer  v.  Dubois,  1  Conn.  R.  178;  Haskell  v. 
Keen,  2  Nev.  k  Man.  160;  Shields  v.  Pringle,  2  Bibb,  387. 

(5)  WiUiams  v.  SUls,  2  Campb.  0.  519. 
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Non  est  factum. 

The  plea  of  non  est  factum,  pleaded  in  an  action  of  covenant  puts  in  issue 
the  execution  of  the  deed  on  which  the  action  is  brought,  and  the  plaintiff 
in  support  of  the  issue  (the  proof  of  which  lies  upon  him)  will  have  to 
produce  the  deed,  unless  an  excuse  for  the  profert  of  it  is  stated  in  the 
declaration.(l)  The  plaintiff  will  also,  in  general,  have  to  prove  that  the 
deed  in  question  was  sealed  and  delivered  by  the  defendant ;  and  it  will 
not  be  sufficient,  to  show  that  a  person  bearing  defendant's  name  executed 
it.(2)  It  is  a  question  for  the  jury,  whether  an  instrument  was  intended 
to  operate  as  an  escrow,  or  was  to  take  effect  from  the  moment  of  its 
delivery  ;  it  is  not  necessary  that  the  intention  of  the  parties,  as  to  the 
effect  of  the  instrument,  should  be  expressly  declared  at  the  time  of  thfe 
execution.  (3)  The  circumstance  of  a  party  who  has  executed  a  deed 
retaining  its  own  possession,  does  not  invalidate  the  delivery.(4)  Nor  is 
it  necessary,  that  the  person,  to  whom  the  deed  is  delivered,  should  be  the 
agent  of  the  party  who  is  to  be  benefited  by  it.(5) 

The  execution  of  a  deed  by  an  agent  must  be  in  the  name  of  the  princi- 
pal, and  the  authority  of  the  agent  must  be  under  seal.(6)  An  authority 
under  seal  is  likewise  necessary  to  be  produced,  where  one  party  has  exe- 
cuted a  deed  for  himself  and  his  copartners.(7)      Payment  of  money  into 


(1)  Smith  T.  'Woodward,  4  East,  586.  It  is  said,  the  record  cannot  be  amended  at  Nisi  Prius, 
by  alleging  an  excuse  for  the  profert ;  nor  can  the  trial  be  put  off  ont  his  ground.  Paine  t.  Bus- 
tin,  1  Stark.  C.  14.  Though  the  deed  be  stated  as  lost,  it  may  be  given  in  evidenee,  if  found 
before  the  trial.  Hawley  v.  Peacock,  2  Oampb.  N.  P.  C.  SSV.  The  defendant  cannot  object  to 
the  reading  of  a  copy,  after  withholding  the  original  till  the  copy  is  proved.  Jackson  v.  Allen,  3 
Stark.  0.  74. 

(2)  Merriot  v.  Bates,  BuU  N".  P.  lU;  Parkins  v.  Hawkshaw,  2  Stark.  C.  239;  Middleton  v. 
Sandford,  4  Campb.  0.  34.  See  Vol.  11.  In  some  cases,  a  party  to  a  deed,  who  takes  advan- 
tage of  its  stipulations,  may  be  bound,  though  he  has  not  executed  it.     Co.  Lit.  231  a. 

(3)  Murray  v.  Earl  of  Stair,  2  Bam.  &  Cress.  81.  The  delivery  as  an  escrow  is  a  special  "  non 
estfadumJ'  By  Lord.  BEenborough,  Stoytes v.  Pearson,  4  Eap.  C.  255 ;  Whelpdale's  Case,  5  Rep. 
119 ;  BsdaUe  v.  Oxenham,"  3  Barn,  k  Ciess.  230.     See  Hagood  v.  Harley,  8  Rich..  (S.  0.)  325. 

(4)  Doe  V.  Knight,  5  Barn.  &  Cress.  611;  Mitchell  v.  Ryan,  B  Ohio  (N.  S.)  311. 

(The  fact  of  delivery  must  be  proved,  and  is  to  be  determined  like  any  other  fact ;  and  it  is 
competent  to  show  by  parol  that  it  has  not  been  delivered.  Stephens  v.  Buffalo  &  K  T.  City  R. 
E.  20  Barb.  332  ;  Critchfield  v.  Gritchfleld,  24  Penn.  State  E.  100.  Possession  of  the  deed  by 
the  grantee  \&  prima  facie  evidence  of  delivery.  Dempsie  v.  Tylee,  3  Duer  R.  13.  So  is  the  act 
of  the  grantor  in  leaving  it  for  record  (WiUbam  v.  "Weaver,  11  Geo.  261);  though  this  act  may 
be  explained.    Lessee  of  Breokley's  Heirs  v.  Carlton,  6  McLean,  125.) 

(5)  Berkeley  v.  Hardy,  8  D.  &  R.  102.    See  Lloyd,  v.  Preshfield,  2  C.  &  P.  325. 

(6)  Harrison  v.  Jackson,  1  T.  R.  201 ;  Steiglitz  v.  Egginton,  Holt's  0.  141. 

Note  1061. — Partner  cannot  bind  his  copartner  by  deed,  unless  his  auihoriiy  is  also  by  deed. 
It  is  well  settled,  however,  in  this  country,  that  if  the  execution  of  the  deed  ia  in  the  presence, 
and  with  the  assent  of  the  copartner,  it  is  sufficient.  Hanford  v.  M'Nair,  9  Wend.  54 ;  Hart  v. 
Withers,  1  Penns.  E.  28S;  Mackay  v.  Bloodgood,  9  John.  R.  285  ;  M'Bride  v.  Hogan,  1  Wendell, 
326;  Pichthorn  v.  Boyer,  5  Watts,  159. 

It  was  said  by  Chief  Justice  Gibbs,  in  Streiglitz  v.  Egginton  (Holt's  R.  141),  that  no  subse- 
quent acknowledgment  wiU  do.  But  in  Blood  v.  Goodrich  (9  Wend.  68),  it  was  held,  that  a 
written  recognition,  accompanied  by  other  acts  im  pais  in.  confirmation,  would  have  the  effect  to 
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court  admits  the  due  execution  of  tlie  deed.(l)  The  mode  of  proving 
the  execution  of  deeds  has  already  been  considered  in  the  second  vol- 
ume.(2) 

The  plea  of  non  est  factum,  also,  puts  in  issue  this  point,  whether  the 
defendant  has  executed  a  deed,  of  which  the  legal  effect  and  substance  are 
correctly  stated  in  the  declaration.(3)  The  defendant,  therefore,  under 
this  plea,  may  take  advantage  of  any  variance  between  the  legal  effect  of 
the  deed  produced,  and  that  specified  on  the  record.  Thus,  under  the  plea 
of  non  est  factum,  the  defendant  may  show,  that  a  covenant,  set  out  as  gen- 
eral and  absolute,  is  subject  to  a  qualification  or  exception;  but  it  will  not 
be  a  variance,  if  a  proviso,  in  defeasance  of  a  covenant,  but  which  is  not 
incorporated  with  it  in  the  deed,  be  omitted.(4)  A  variance  in  spelling 
will  sometimes  be  aided ;  but  not  where  the  sense  is  altered,  or  where  the 
mistake  is  not  apparent  to  the  court.(5)  Where  an  alteration  has  been 
made  in  a  deed,  though  not  of  a  nature  to  avoid  it,  the  defendant  may 
take  advantage  of  a  variance  between  the  contents  of  the  deed  set  out  on 
the  record  as  so  altered,  and  the  deed  in  its  original  state.(6)  If  it  is  stated 
in  the  declaration,  that  "  by  a  certain  deed  it  is  witnessed,"  there  can  be 
no  variance,  if  the  very  words  of  the  deed  are  set  out.(7)  By  the  payment 
of  money  into  court,  the  contents  of  the  deed  are  admitted  as  they  are 
alleged.(8) 

On  issue  joined  upon  the  plea  of  "  non  est  factum  "  the  defendant,  after 
oyer  of  the  deed,  may  take  advantage  of  variance,  if  its  meaning  is 
different  from  that  attributed  to  it  in  the  declaration,  provided  the  defend- 
ant does  not  set  out  the  deed.  If  the  defendant  sets  out  the  deed  on  oyer, 
the  only  question  raised' upon  the  issue  joined  on  the  plea  of  "  non  est  fac- 
tum''' is,  whether  the  deed,  as  set  out  by  the  defendant,  was,  in  fact,  exe- 
cuted by  him. (9)  j 


render  the  contract  valid.     "The  admission  or  acknowledgment,  subsequently,  is  strong  evi- 
dence."   Fichthorn  v.  Boyer,  svpra. 

(1)  Randal  v.  Lynch,  2  Campb.  0.  356. 

(2)  Vol.  II,  Chap.  1.  As  to  the  proof  in  the  absence  of  an  attesting  witness.^Vol.  11;  Pytt  v. 
Srifath,  8  B.  Mo.  538 ;  Talbot  v.  Hodgson,  1  Taunt,  251. 

(3)  Arnold  v.  Revoult,  1  Bro.  &  Bing.  443 ;  Birch  v.  Gibbs,  6  Maule  &  Selw.  115 ;  Swallow  v. 
Beaumont,  2  Bam.  &  Aid.  "765. 

(4)  Howell  V.  Richards,  11  Bast,  633  ;  Tempany  v.  Burnand,  4  Campb.  N.  P.  C.  20  ;  Gordon 
V.  Gordon,  1  Stark.  N.  P.  0.  294;  Brown  v.  Knill,  3  Bro.  &  Bing.  395;  Saward  v.  Anstey,  2 
Bing.  519 ;  Brown  v.  Brown,  1  Lev.  57  ;  1  Saund.  233  a^  in  tioUs. 

(5)  Morgan  v.  Edwards,  6  Taunt.  394;  Pitt  v.  Green,  9  East,  188  ;  Hoar  v.  Mill,  4  Maule  & 
Selw.  470.  Where  a  party  is  differently  described  in  the  same  deed,  the  name  by  which  he  exe- 
cutes it,  must  be  followed.    Mayelstone  v.  Lord  Palmerstone,  1  Mo.  &  M.  6. 

(6)  Waugh  V.  Russell,  1  Marsh.  215. 

(T)  By  Holroyd,  J.,  1  Barn.  &  Cress.  362.    See  Oro.  Jao.  531 ;  1  Saund.  2T4,  n.  1. 

(8)  Randal  v.  Lynch,  2  Campb.  N.  P.  C.  356. 

(9)  Snell  V.  Snell,  4  B.  &  C.  150;  Ross  v.  Parker,  1  B.  &  0.  363. 

James  v.  "WaJruth,  8  John.  R.  320 ;  Henry  v.  Clelland,  14  Id.  401 ;  Door  v.  Ponno,  12 
Pick.  521. 
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Joint  and  several  covenants. 

Wliere  the  covenants  in  a  deed  are  made  witli  more  than  one  person,  it 
■will  be  no  variance,  though  the  terms  of  a  covenant  are  joint,  and  the 
action  is  several,  if  the  interest  be  several ;  or  if  the  terms  are  several,  and 
the  action  is  joint,  provided  the  interest  be  joint ;  for  the  covenant,  in  law, 
follows  the  interest  of  the  covenantees.(l)  There  is,  however,  an  excep- 
tion to  this  rule,  where  one  or  more  joint  covenantees  take  no  beneficial 
interest  by  the  deed ;  in  that  case  it  is  necessary,  that  they  should  join  in 
the  action.(2) 

Alteration  or  erasure. 

The  defendant  may  show,  under  the  plea  of  "  non  est  factum"  that  the 
deed  has  been  altered  by  means  of  addition,  razure,  or  some  interline- 
ation. (3)  It  was  the  opinion  of  the  court  in  Pigot's  Case,  (4)  that  an 
alteration  of  a  deed  by  a  party  to  it,  avoided  it  as  against  himself,  whether 
the  alteration  was  in  a  material  or  immaterial  part  of  the  instrument. 
However,  in  a  case  where  an  alteration  had  been  made  in  a  lease  by  a 
party  to  it,  after  his  own  execution  of  it,  but  before  the  execution  of  the 
deed  by  the  lessor  or  lessee,  the  lease  was  held  valid. (5)  And  an  altera- 
tion, though  made  by  a  party,  which  does  not  affect  the  provisions  of  a 
deed  relating  to  the  parties  who  have  previously  executed  it,  wUl  not 
avoid  the  deed. (6)  An  immaterial  alteration  by  a  stranger  is  not  to  be 
regarded  ;(7)  and  it  seems  now  to  be  settled,  contrary  to  some  earlier  de- 


(1)  James  T.  Emery,  8  Taunt.  249.     See  Bocleston  v.  Clipsliani,  1  Saund.  153. 

(2)  Id. ;  Anderson  v.  Martindale,  1  East,  491 ;  Southoote  v.  Hoare,  3  Taunt.  81. 

(3)  Note  1062.—*  *  See  ante,  notes  695,  696,  69'7 ;  also  Waring  v.  Smyth,  2  Barb.  Ch.  R. 
119 ;  and  the  learned  note  of  the  reporter,  Id.  pp.  120-126.  *  * 

(The  party  introducing  or  offering  in  evidence  a  deed  that  has  been  altered  by  erasure  Or  inter- 
lineation, must  show  that  the  alteration  was  made  before  dehvery.  Jordan  v.  Stewart,  23  Penn. 
State,  244.  But  it  has  been  held  that  the  presumption,  in  the  first  instance,  is,  that  the  alteration 
apparent  on  its  face  was  made  before  execution,  so  that  it  wiU  be  admitted  in  evidence  without 
any  proof  on  the  subject.  Printrop  v.  Mitchell,  It  Geo.  558;  Boothby  v.  Stanley,  34  Maine, 
115.  The  nature  of  the  alteration  should  doubtless  be  considered  in  determining  whether  the 
party  offering  the  instrument  is  hound  to  give  evidence  explaining  the  alteration;  if  the  alteration 
make  the  deed  more  favorable  to  the  party  producing  it,  the  alteration  becomes  suspicious  and 
must  be  explained ;  while  in  other  cases,  no  explanation  need  be  given.  Huntington  v.  Pinch, 
3  Ohio  (N.  S.)  445 ;  "Wild  v.  Armsby,  6  Gush.  314.  If  the  alteration  be  merely  verbal  and  im- 
material, it  wUl  not  affect  the  instrument,  though  made  after  delivery.  Arnold  v.  Jones,  2  B. 
J.  345. 

(4)  11  Co.  26  b.  And  see  Com.  Dig.  Fait.  P,  1 ;  Shep.  Touch.  11 ;  Bull.  K  P.  281 ;  Mastei-  v. 
Miller,  4  T.  R.  325,  on  a  biU  of  exchange.  French  v.  Patten,  9  East,  335,  on  a  policy.  See 
Doe  V.  Hirst,  4  Stark.  K  P.  C.  60. 

(5)  Hall  V.  Chandless,  4  Bing.  129.  It  appears,  in  some  cases,  to  have  been  considered  that 
the  alteration  must  have  been  made  before  plea  pleaded.  1  Roll.  Rep.  40 ;  Michael  v.  Scokwith, 
Cro.  EUz.  120. 

(6)  Doe  V.  Bingham,  4  B.  &  Aid.  672.  And  see  Doe  v.  Hirst,  3  Stark.  N.  P.  C.  60 ;  Vett- 
tris,  185. 

("7)  "Waugh  V.  Russel,  5  Tailnt.'VOT.  And  see  Lord  Darey's  Case,  1  Leon.-  282,  where  the  s^- 
teration  was  by  the  executor  of  the  obligee. 
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cisions  as  to  this  point,  tliat  the  validity  of  a  deed  will  not  be  affected  by 
an  alteration,  even  in  a  material  part,  if  made  by  a  stranger.  (1)  Where 
the  seals  of  a  deed  are  torn  off,  it  is  for  the  jury  to  decide  upon  the  inten- 
tion with  which  it  was  done.(2) 

Deed  void  db  initio. 

The  defendant  may  also  show,  under  the  plea  of  "  non  est  factum"  that 
the  deed,  when  it  was  executed,  was  Void  ah  initio  ;  as  that  the  defendant 
was  a  lunatic  at  the  time  of  the  delivery  of  it,(3)  or  that  he  was  blind,  or 
unlettered  and  unable  to  read,  and  that  the  deed  was  misread  to  him  ;(4) 
or  that  he  was  made  to  sign  it  when  he  was  so  drunk  as  not  to  know  what 
he  did  ;(5)  or  that  the  defendant  was  a  married  woman  ;(6)  or  that  it  was 
delivered  to  a  stranger  for  the  use  of  the  plaintiff,  who  refused  it ;  or  to  a 
married  woman,  and  that  her  husband  refused  it.(7) 

Deed  only  voidable. 

But  where  the  deed  is  only  voidable  (as  by  reason  of  infancy  or  duress 
of  person)  the  defendant  cannot  give  such  matter  in  evidence  under  the 
plea  of  "non  es^yacium, "(8)  for,  at  the  time  of  pleading,  it  had  not  been 


(1)  Henfree  v.  Bromley,  6  East,  309  ;  Irving  v.  Elnon,  8  East,  54,  cases  on  awards.  And  see 
by  Lord  Ellenborough,  Frencli  v.  Patten,  9  East,  355. 

(2)  Palm.  403  ;  1  Ventr.  297;  BuU.  N.  P.  268. 

(3)  Tatea  v.  Bohen,  2  Str.  1104 ;  Paulder  v.  Silk,  3  Campb.  N.  P.  C.  126. 

(The  deed  of  a  lunatic  is  not  void ;  it  is  like  the  contract  of  an  infant  voidable  at  his  election, 
on  condition  that  he  returns  the  purchase  money  paid  for  the  premises.  If  he  receive  a  part  of 
the  price  after  coming  to  his  right  mind,  this  act  is  a  ratification  of  the  deed.  Arnold  v.  Rich- 
mond Iron  Works,  1  Gray  (Mass.),  434.  So  fraud  vitiataa  a  deed,  but  does  not  render  it  abso- 
lutely void ;  the  defrauded  party  may  avoid  it,  as  he  may  vfhere  fraud  is  practiced  in  the  sale  of 
a  chattel.  Gage  v.  Gage,  9  Poster  (N.  H.)  533.  A  total  want  of  consideration  renders  a  deed  of 
bargain  and  sale  void,  at  common  law.    "Wood  v.  Chapin,  3  Kernan  R.  509.) 

(4)  Thorogood's  Case,  2  Rep.  9  ;  11  Rep.  27  b,  28  a;  12  Rep.  90;  Gilb.  Bv.  145;  Nichols  v. 
Hohnes,  1  Jones'  Law  N.  C.  360. 

(5)  BuU.  N.  P.  172 ;  Pitt  v.  Smith,  3  Campb.  N.  P.  C.  34. 

(6)  Lambert  v.  Atkins,  2  Campb.  N.  P.  C.  272 ;  Bull.  F.  P.  C.  172 ;  Davenport  v.  Nelson,  4 
Campb.  N.  P.  C.  26. 

(7)  Whelpdale's  Case,  5  Co.  1196. 

(8)  Note  1063. — Escrow. — A  plea  of  no?i  est  factum  is  a  general  issue  plea,  and  the  defendant 
jnay  give  in  evidence  anything  which  goes  to  show  that  the  instrument  was  originally  void  at 
common  law,  as  lunacy,  fraud,  coverture,  &c.,  or  that  it  had  become  void  subsequent  to  its  exe- 
cution, as  by  erasure,  alterations,  &c. ;  for  that  plea  puts  in  issue  as  well  its  continuance  as  » 
deed,  as  its  execution.  The  Union  Bank  of  Maryland  v.  Ridgley,  1  Har.  &  John.  324.  As  the 
defendant,  under  a  plea  of  mn  est  factum,  may  show  that  the  instrument  was  delivered  as  an 
escrow ;  it  is  also  settled,  that  he  may  plead  it  specially  and  conclude  to  the  contrary ;  for  the 
conclusion  to  the  contrary  raises  the  question,  whether  the  proof  is  on  the  plaintiff  or  defendant. 
Id.  The  delivery  of  a  deed  as  an  escrow  being  pleaded,  the  issue  is  upon  that  special  matter,  the 
proof  of  that  allegation  rests  on  tlie  defendant;  without  proof  on  the  part  of  the  defendant,  the 
possession  of  the  instrument  by  the  plaintiff  Is  prima  facie  sufficient  evidence  for  him.  Id.  But 
if  the  defendant  prove  the  delivery  as  an  escrow,  as  alleged  in  the  plea,  the  proof  of  the  perfor- 
mance of  the  condition  lies  on  the  plaintiff,  where  the  affirmative  is  vrith  him.  Id.  See  Hare  v. 
Horton,  2  Nev.  &  Man.  428. 
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avoided,  an  d  was  his  deed.(l)  And  it  is  a  general  rule,  where  the  con- 
sideration of  the  deed  is  illegal  (whether  by  statute  or  at  common  law), 
that  the  defendant  may  take  advantage  of  the  illegality,  by  pleading  the 
special  matter,  but  cannot  give  it  in  evidence  under  the  plea  of  "  non  est 
factum:\2) 

The  defendant,  under  this  issue,  may  also  show  that  the  deed  is  void  for 
want  of  a  stamp.  (3)  But  he  will  not  be  allowed  to  prove  payment,  or  a 
release,  or  accord  and  satisfaction.  And  this  issue  is  not  of  such  a 
general  nature  as  to  entitle  the  defendant  to  prove  a  set-off,  after 
notice.('i) 

Condition  precedent. 

The  plaintiff  must  prove  the  performance  of  such  conditions  precedent, 
as  are  put  in  issue  by  the  defendant's  pleas  ;(5)  and  an  averment  of  per- 


(1)  5  Rep.  119;  Com.  Dig.  Pleader,  2  W.  18.  Wliere  infancy  actually  avoids  the  deed,  it  may 
be  given  in  evidence  under  "  non  est  faciv/m."    By  Eyre,  Ch.  J.,  2  H.  Bl.  515. 

Note  1064.— Union  Bank  of  Maryland  v.  Ridgley,  1  Har.  k  Gill,  .S24. 

In  Oliver  v.  Houdlett  (13  Mass.  E.  240),  it  was  held,  that  those  acts  alone  are  void,  which 
neeessaiily  operate  to  the  infant's  prejudice.  And  in  Hartness  v.  Thompson  et  al.  (5  John.  E, 
160),  a  joint  promise  made  by  an  infant  and  an  adult  is  valid  as  a  joint  contract,  although  the  in- 
fant may  avoid  it  in  respect  to  himself.  In  Mason  and  Hale  v.  Dennison  and  Dennison  (1 5  Wend. 
64 ;  11  Id.  612) ;  both  the  supreme  and  court  of  dernier  resort  concurred,  that  the  infancy  of  one 
of  the  defendants  &s  joint  debtors,  against  whom  judgment  is  rendered  without  assigning  a  guardian 
ad  litem  to  the  infant,  cannot  be  assigned  as  error  in  fact,  on  a  writ  of  error  brought  in  the  same 
court  to  revoke  the  judgment,  where  upon  the  capias  ad  respondemdum  the  infant  is  returned  not 
found,  and  the  other  defendants  taken,  and  the  judgment  is  entered  against  both  defendants,  pur- 
suant to  the  statute  authorizing  proceedings  against  joint  debtors.  Cole  v.  Fennel  et  al.  (2  Rand. 
VlS),  recognizes  the  principle  of  this  decision.  In  the  case  in  "Wendell,  the  chancellor  says,  that 
the  decision  in  Hartness  v.  Thompson  {siiiprd),  is  correct  in  principle,  and  that  a.  joint  contract 
made  by  an  infant  and  an  adult,  constitutes  a  case  of  joint  indebtedness,  within  the  meaning  of 
the  statute  authorizing  the  plaintifif  to  proceed  to  judgment  against  the  party  (1  E.  L.  520,  g  13  ; 
2  E.  S.  sn,  §  1) ;  although  such  contract  is  not  absolutely  binding  upon  the  infant.    Id. 

(2)  5  Rep.  119;  Collins  v.  Blantern,  2  WHS.  347;  Harmer  v.  Wright,  2  Stark.  N.  P.  C.  35. 
Note  1065. — An  obUgor  sued  on  a  bond,  reciting  a  certain  consideration,  is  estopped  from 

pleading  that  the  consideration  was  different,  unless  he  can  make  it  appear  by  his  plea  that  the 
real  transaction  was  fraudulent  and  unlawful.  Hill  v.  The  Proprietors  of  the  Manchester,  &c., 
Water  Works,  2  Barn.  &  Adol.  544. 

In  Virginia  it  has  been  held,  that  fraudulent  misrepresentations  in  obtaining  a  deed  is  no 
ground  for  avoiding  it  in  a  court  of  law.    Wyche  v.  Macklin,  2  Rand.  R.  426. 

(Where  there  is  no  fraud  imputed,  inadequacy  of  consideration  is  no  ground  for  avoiding  a 
deed  (Harris  v.  Tyson,  24  Penn.  State,  347) ;  though  it  is  a,  ground  for  refusing  the  aid  of  a 
court  of  equity  to  compel  a  speoLSc  performance.  Robinson  v.  Eobinson,  4  Md.  Ch.  Decis.  176. 
Only  the  party  to  the  deed  who  is  defrauded  can  take  advantage  of  fraud  or  mistake  in  its  execu- 
tion. McColIough  V.  Wall,  4  Rich.  68.  But  this  general  rule  does  not  apply,  as  against  creditors. 
Belknap  V.  Wendell,  1  Poster  (N.  H.)  175.  Deeds  are  frequently  valid  as  between  the  parties, 
such  as  deeds  to  children,  and  void  as  against  creditors.  McLean  v.  Button,  19  Barb.  450 ; 
Sanders  v.  Waggonseller,  19  Penn.  (7  Harris)  248.) 

(3)  Vide  swpra,  tit.  "Stamps,"  in  Index  to  Vols.  I  and  II. 

(4)  Oldenshaw  v.  Thompson,  5  Maule  &  Selw.  164. 

(5)  Note  1066. — Condition  Pkeoedent. — Where  it  was  part  of  a  condition  precedent  to  the  claim  of 
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formance  of  a  precedent  condition  at  a  particular  time,  will  not  be  satisfied 
by  showing,  tliat  the  acts  stated  to  be  done,  were  postponed  in  consequence 
of  a  parol  agreement  between  the  parties,  and  were  afterwards  performed 
within  the  enlarged  time.(l) 

Proof  of  breach. 

The  proof  of  the  breach  will  depend  in  every  case  upon  the  nature  of 
the  covenant.  It  is  proposed  to  give  a  few  examples  of  such  covenants  in 
■charter  parties  and  leases,  as  are  of  frequent  occurrence.  In  an  action  of 
covenant  upon  a  charter  party,  by  the  owner  against  the  freighter  of  a 
chartered  ship,  the  owner  may  give  evidence  of  the  actual  burden  of  the 
vessel,  to  charge  the  defendant  with  not  supplying  a  cargo,  and  is  not 
restricted  to  the  precise  burden  mentioned  in  the  charter  party,  if  there  is  no 
fraud  in  the  case.(2)  Where  an  action  of  covenant  is  brought  for  detaining 
a  ship  beyond  her  days  of  demurrage,  the  sum  payable  for  these  days  is  prima 
facie  the  measure  of  compensation  for  the  extended  time.;  but  it  is  compe- 
tent for  the  ship  owner,  to  show  that  more  damage  has  been  sustained,  and 
for  the  freighter  to  show,  that  there  has  been  less  than  would  thus  be  com- 
pensated.(3) 

'Common  lease.    Covenant  not  to  assign. 

There  have  been  numerous  decisions  upon  the  subject  of  what  shall  be 
evidence  of  a  breach  of  the  covenant  in  leases,  not  to  assign,  &c. :  which 
have  proceeded,  for  the  most  part,  on  the  language  of  the  particular  cove- 
nant, and  the  nature  of  the  interest  conveyed  by  the  defendant  to  the  per- 
son whose  occupation  is  complained  of.(4:)    It  has  been  held  that  a  com- 


a  sum  ofi£80,  in  addition  to  tlie  purchase  money  of  a  new  house,  that  the  pavement  in  front  of  the 
adjoioil^  houses  should  be  laid  down  by  the  21at  of  April;  it  was  held,  that  the  delay  of  four 
days,  though  occasioned  by  bad  weather,  which  prevented  the  workmen  from  proceeding,  was 
sufficient  to  prev&it  the  recovery  of  such  claim.    Maryon  v.  Carter,  4  Car.  &  Payne,  295. 

Where  the  breach  alleged  was  general,  that  the  defendant  did  not  perform  his  covenant  or 
conditions,  and  the  defendant  pleaded  that  the  conditions  were  performed,  and  that  they  were  not 
broken ;  held,  that  the  latter  plea  went  to  negative  covenants,  and  as  none  such  were  in  the  con- 
dition, it  was  unnecessary  to  consider  it.  The  other  plea  alleged  a  performance ;  plaintiff  repUed 
and  set  forth  a  special  breach,  in  violating  a  decree  of  court  in  which  he  was  interested ;  held, 
that  this  was  no  departure  from  the  declaration,  and  was  answer  to  the  plea;  but  defendant's 
rejoinder,  either  upon  record  or  ia  evidence,  was  a  clear  departure  from  his  plea.  The  Judges  v. 
Deans,  2  Hawks,  93. 

An  affirmative  plea  of  performance  of  covenant  waives  a  demand,  and  the  defendant  under- 
takes to  prove  whatever  is  necessary  for  his  defence.    Id.  12  Mod.  414. 

(As  to  what  are  conditions  precedent,  see  Nicoll  v.  N.  T.  &  E.  R.  E.  Co.,  2  Kernan  R.  12 1 ; 
Underhiil  v.  8.  &  "W.  R.  R.  Co.,  20  Barb.  465,  Id.  429 ;  Low  v.  Archer,  2  Kern.  217.) 

(1)  Littler  v.  Holland,  3  T.  E.  590.  As  to  what  conditions  precedent  must  be  alleged  and 
proved,  vide  supra,  p.  354.  As  to  proving  the  substance  of  the  issue,  see  Harris  v.  Mantle,  3  T. 
E.  301 ;  Yol.  I,  Chap.  12. 

(2)  Thomas  y.  Clarke,  2  Stark.  N.  P.  C.  452. 

(3)  Moorsom  v.  Bell,  2  Campb.  N.  P.  C.  616. 

(4)  Crusoe  v.  Bugby,  3  Wils.  234 ;  Holford  v.  Hatch,  Doug.  282  ;  Roe  v.  Harrison,  2  T.  R.  425  ; 
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pulsory  assignment  by  act  of  law,(l)  or  the  depositing  of  a  lease  as  a 
security,(2)  is  not  a  breach  of  such  a  covenant.  Where  a  stranger  was  in 
possession  of  premises  apparently  as  tenant,  and  on  inquiry,  said  that  he 
rented  the  house,  Lord  Avanley  held  it  sufficient  prima  facie  evidence  of 
an  underlettiQg.(3)  In  a  later  case,  it  was  decided  by  Lord  EUenborough, 
that  evidence  of  a  stranger  carrying  on  his  business  in  the  premises,  and 
placing  his  name  over  the  door,  was  no  proof  even  of  parting  with  the 
premises,  for  it  may  be,  that  the  party  in  possession  was  a  tortious  in- 
truder. (4) 

For  quiet  enjoyment. 

In  support  of  a  breach  of  covenant  for  quiet  enjoyment,  the  plaintiff 
must  show  a  lawful  disturbance  by  a  stranger;  the  covenant  is  only 
against  persons  having  a  lawful  title.(5)  And  the  plaintiff  must  adduce 
evidence  of  the  claimant's  title ;  as,  by  proving  the  judgment  in  eject- 
ment.(  )  The  merely  forbidding  of  the  plaintiff's  tenant  to  pay  his  rent, 
is  not  a  sufficient  proof  of  disturbance^  to  be  deemed  a  breach  of  this  cove- 
nant.(6) 

Action  by  and  against  assignee. 

Actions  of  covenant  are  often  brought  by  or  against  the  assignees  of  the' 
reversion,  or  the  assignees  of  a  term.  Where  the  plaintiff  declares  as 
assignee  of  the  reversion,  and  his  title  is  put  in  issue  by  the  pleading  of  the 
defendant,  he  must  prove  his  title  as-  alleged.(7)    If  the  action  is  against 


Roe  V.  Sales,  1  Maule  &  SeL  297;  Doe  v.  Woraley,  1  Campb.  N.  P.  0.  20;  Doe  v.  Laming,  4 
Campb.  N.  P.  C.  77. 

Note  1067. — Coybkant  to  repair. — ^Wliere  the  tenant  covenants  to  keep  the  premises  m  repair' 
during  the  term,  and  at  the  expiration  thereof  yield  them  up  in  like  condition,  and  he  ^i^rmits 
theto  to  go  to  decay,  and  omits  to  make  necessary  repairs,  the  landlord  may  bring  his  action 
forthwith.    Schieffelin  v.  Carpenter;  15  Wend.  400. 

*  *  And  a  covenant  by  a  landlord  to  keep  the  premises  in  repair,  requires  him  to  rebuild  in 
ease  of  their  destruction  byfire.    Allen  v.  Culver,  3  Denio,  284.  *  * 

(1)  Doe  V.  Carter,  8  T.  E,  57  ;  Doe  v.  Sevan,  3  Maule  &  Sel.  353  ;  Doe  v.  Smith,  5  Taunt.  795. 
It  seems  that  a  devise  by  wiU  is-not  a  breach  of  the  covenant  not  to  assign  (3  Maule  &  SeL  361), 
nor  the  disposition  of  the  term  by  executors.  Steers  v.  Hurd,  1  Yes.  jun.  295. 

(2)  Doe  V.  Hogg,  4  D.  &  E.  225 ;  Doe  v.  Laming,  1  Ey.  &  Mo.  36.  And  see  Gourlay  v.  Duke  of 
Soinerset,  1  Vea.  &  B.  68. 

(3)  Doe  V.  Riokerby,  5  Esp.  N.  P.  C.  4. 

(4)  Doe  V.  Payne,  1  Stark.  0.  86. 

(5)  Dudley  v.  FoUet,  3  T.  E.  587.    And  see  Hodgkin  v.  Queenborough,  WiUes,  131. 

(6)  Witchcot  V.  Linesey,  1  Brownl.  81.    See  Hodgkin  v.  Queenborough,  "WiUes,  129. 

(7)  Carvick  v.  Blagrave,  1  Bro.  k  Bing.  531.    See  Doe  v.  Parker,  Peake's  Bv.  283. 

Note  1068. — When  the  covenant  of  seizin  is  broken,  nothing  passes  by  the  deed,  aud'the  smJ- 
siraium,  having  failed,  the  covenant  of  warranty  cannot  descend  to  the  heir,  or  vest  in  the 
assignee.  It  cannot  run  with  the  land,  for  none  having  been  conveyed  there  is  none  for  it  to  run 
with.    Per  Parris,  J.,  in  Hacker  v.  StorCr,  3  Pairf.  E.  228. 

A  covenant  for  quiet  enjoyment,  runs  with  the  land,  and  one  who  is  evicted,  may  recover  upon' 
such  covenant  in  the  deed  of  any  prior  vendor,  and  this  whether  he  purchased  with  or  without 
warranty.    Markland  v.  Crump,  1  Dev.  &  Batt.  94.    See  also  Bickford  v.  Paige,  2  Mass.  R.  460. 
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the  defendant  as  assignee  of  the  reversion,  and  the  issue  is,  whether  the 
reversion  vested  in  the  defendant  by  assignment,  it  will  be  sufficient  to 
prove,  that  the  estate  came  to  him  by  descent,  as  heir  at  law  to  the 
lessor.(l) 

Where  the  action  is  brought  against  the  defendant  as  assignee  of  the 
term,  and  the  issue  is  on  the  assignment,  it  will  be  enough  for  the  plaintiff 
to  give  general  evidence,  from  which  an  assignment  may  be  inferred  ;  as, 
that  the  defendant  is  in  possession  of  the  demised  premises,  or  has  paid 
rent.  Payment  of  rent  by  the  defendant  to  the  plaintiff,  where  the  de- 
fendant has  been  let  into  possession  by  the  original  lessee,  is  prima  faeie 
evidence  of  the  assignment  of  the  whole  term.    If,  hov/ever,  the  plaintiff 


An  intermediate  vendor  cannot,  in  respect  to  hia  liability  npon  his  .covenant  for  quiet  enjoy- 
ment, recover  of  a  prior  vendor,  but  must  first  make  good  the  damages  of  the  person  evicted. 
Markland  v.  Crump,  1  Dev.  &  Batt.  94.  The  principle  is,  that  no  man  can  maintain  an  action 
who  has  suffered  no  damages.  Because  the  assignor  can  bring  an  action  after  suffermg,  it  does 
not  follow  that  he  can  bring  his  action  upon  the  eviction  of  his  assignee,  and  before  satisfying 
the  assignee  huuself.  Per  Parsons,  C.  J.,  in  Bickford  v.  Paige,  2  Mass.  E.  460 ;  Withy  v.  Mum- 
ford,  5  Cowen,  137,  overruling  the  dictum  of  Chief  Justice  Spencer,  in  Kane  v.  Sanger,  14  John. 
E.  89 ;    per  RufBn,  Ch.  J.,  in  Markland  v.  Crump,  supra. 

Privity  of  contract  follows  the  estate. — ^Walker's  Case  (3  Eep.  22)  held,  "that  if  the  lessor  grants 
over  his  reversion,  then  the  contract  runs  with  the  estate,  and  therefore  the  grantor  shall  not 
have  an  action  of  debt  for  rent  due  after  his  assignment,  but  the  grantee  shall  have  it.  The  oases  also 
of  Kingdon  v.  ITottle  (1  Maule  &  Selw.  355,  4  Id.  53),  and  Markland  v.  Crump  [mpra),  decide, 
that  privity  of  contract  wiU  not  alone  suffice  to  sustain  an  action  upon  a  covenant  running  with 
the  land,  but  the  plaintiff  must  show  a  damage  to  himself  in  particular  from  the  breach  alleged. 
However,  it  is  to  be  observed,  that  upon  the  covenant  of  seizin,  the  assignee  of  the  land  cannot 
have  an  action,  as  was  held  in  Greenly  v.  WUoox  (2  John.  E.  4),  and  Bickford  v.  Paige  (2  Mass. 
E.  460).  But  this  does  not  affect  the  principle,  that  whenever  a  person  is  in  the  land  in  privity  of 
estate  with  the  covenantor,  eviction  or  defect  of  title  is  not  necessarily  to  the  damage  of  one  who 
has  merely  a  privity  of  contract ;  but  that  latter  person  must  particularly  show  Ms  damage, 
before  he  can  sue  on  the  contract.  Kingdon  v.  Nottle,  and  Markland  v.  Crump,  supra.  The 
above  oases  in  respect  to  a  covenant  of  seizin,  proceed  on  the  ground  that  the  breach  is  necessa- 
rily before  the  assignment.  The  case  of  Kingdon  v.  Nettle  (supra),  further  establishes  that  the 
action  of  the  person  who  has  only  a  privity  of  contract,  will  not  lie,  because  >i.  recovery  in  it 
would  be  a  bar  to  the  person  who  had  the  privity  of  estate,  to  whom  the  injury  is  immediate, 
and  who,  therefore,  has  the  first  right  to  satisfaction.  In  Markland  v.  Crump  [supra.)  Ruffin,  Ch. 
J.,  observes;  "The  court  is  of  opinion,  both  upon  authority  and  reason,  that  a  purchaser  with 
warranty  from  his  vendor,  may  sue  upon  a  covenant  of  warranty  to  his  vendor ;  and  as  a  conse- 
quence, that  the  latter  cannot  sue,  until  he  shall  have  sustained  damage  by  making  satisfaction 
upon  his  own  covenant." 

In  Boyes  v.  Hewetson  (2  Bing.  N.  C.  516),  iu  covenant  by  assignee  of  lessee,  the  plaintiff  laid 
the  venue  in  Middlesex,  notwithstanding  the  lands  to  which  the  covenant  appUed  laid  iu  Surrey. 
The  locality  not  appearing  in  the  declaration,  and  no  issue  being  raised  on  it,  held,  that  the  de- 
fendant was  not  entitled  to  a  nonsuit. 

(An  action  by  the  assignee  of  a  lessor,  for  rent  reserved  in  the  lease,  may  be  maintained  on  the 
covenant  in  the  lease  against  the  assignee  of  the  lessee.  Main  v.  Feathers,  21  Barb.  646,  confirmed 
since  at  general  term.) 

(1)  Diersley  v.  Cuatanoe,  4  T.  E.  15. 
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states  the  particulars  of  the  defendant's  title,  he  must  prove  them  as 
laid.(l) 

Under  tenant 

The  defendant,  who  is  charged  as  assignee  of  a  term,  is  at  liberty,  in  an 
issue  upoa  the  assignment,  to  show  that  he  holds  the  premises  as  under 
tenant  to  the  lessee,  and  not  as  assignee  ;(2)  or  that  part  only  of  the  pre- 
mises have  been  assigned  to  him,  and  not  the  whole,  as  alleged  in  the 
plaiatiff' s  declaration. (3)  The  defendant  may  plead,  that  he  had  made  a 
second  assignment  of  the  term  previous  to  the  breach  of  covenant ;  and, 
on  issue  joined  on  this  replication,  an  assent  by  the  second  assignee,  or 
that  notice  of  the  assignment  was  given  to  the  plaintiff,  need  not  be 
proved.(4)  An  assignee  of  the  whole  term,  is  liable  on  the  covenants 
contained  in  the  lease,  though  he  has  not  entered  upon  the  demised  prem- 
ises, and  though  he  may  be  only  a  mortgagee  ;(5)  but  an  actual  entry  must 
be  proved,  where  it  is  sought  to  make  an  executor  liable  as  asssignee.(6) 

Assignee  of  bankrapt. 

In  order  to  charge  the  assignees  of  a  bankrupt  tenant  as  assignees  of  his 
term,  some  evidence  must  be  given  of  an  acceptance  of  the  lease  by  them. 
And  it  has  been  held,  that  the  mere  circumstance  of  advertising  the  lease 
for  sale,  keeping  the  key  of  the  premises,  paying  the  rent  to  avoid  a  dis. 
tress,  are  not  such  circumstances  as  will  afford  an  inference  that  the  lease 
has  been  accepted  by  the  assignees.(7) 


(1)  By  Lord  Alvanley,  Ch.  J.,  Turner  v.  Eyles,  3  Bos.  &  Pull.  461. 

(2)  Holford  T.  Hatch,  1  Doug.  182 ;  Earl  of  Derby  y.  Taylor,  1  Bast,  502. 

(3;  Hare  v.  Cator,  Cowp.  166.  An  appointee  of  uses  is  not  an  assignee  of  the  appointor. 
Roach  V.  Wadham,  6  Bast,  388.     And  see  Mayor  of  Carlisle  v.  Blamire,  8  East,  487. 

(4)  Pitcher  v.  Tovey,  1  Salt.  81 ;  Taylor  v.  Shum,  1  Bos.  &  Pull.  21. 

Note  1069 — Assignment  ovee. — The  words  "  yielding  and  paying,"  constitute  an  express  cov- 
enant ;  and  it  is  diflicult  to  draw  a  distinction  between  yielding  and  paying,  and  holding  subject 
to  a  rent  to  be  paid.  And  though  rent  cannot  be  reserved  to  a  stranger,  a  party  may  covenant 
to  pay  it  to  a  stranger.  Deeriug  v.  Parrington,  1  Mod.  K.  113.  And  in  Steward  v.  "Wool- 
veridge  (9  Bing.  60),  it  was  held,  that  an  assignee  who  takes  from  a  lessee  leasehold  premises  by 
indenture,  indorsed  on  the  lease,  "  subject  to  the  rent  reserved  in  the  lease,  is  liable  in  covenant 
to  the  lessee  for  rent  which  the  lessee  had  been  called  on  by  the  lessor  to  pay  after  the  assignee 
has  assigned  over." 

(5)  Williams  v.  Bosanquet,  1  Bro.  &  Bing.  238. 

(6)  Tilney  v.  Norris,  1  Lord  Raym.  553  ;  Garth.  519  ;  Buckley  v.  Perk,  1  Salk.  316 ;  Jevens  v. 
Harridge,  1  Will.  Saund.  1.    See  Remnant  v.  Bremridge,  8  Taunt.  191. 

(7)  Turner  v.  Richardson,  1  East,  335 ;  Wheeler  v.  Braham,  3  Campb.  N.  P.  C.  340 ;  Cope- 
land  V.  Stevens,  1  Barn.  &  Aid.  593 ;  Welsh  v.  Meyers,  4  Campb.  N.  P.  C.  368 ;  Hanson  v.  Ste- 
venson, 1  Bam.  &  Aid.  303 ;  Clark  v.  Hume^  1  Ry.  &  Mo.  207.  And  see  stat.  6  G.  IV,  c.  1 6, 
§  75.  With  respect  to  the  assignees  of  an  insolvent  termor,  see  Crofts  v.  Perk,  1  Bing.  354 ;  Stat. 
7  G.  IV,  c.  57,  §  23. 

Note  1070. — Carter  v.  Warne  (4  Car.  &  Payne,  191)  held,  that  trustees  under  an  assignment 
for  the  benefit  of  creditors,  are  entitled  (like  assignees  under  the  bankrupt  and  Insolvent  Debtor's 
Act)  to  a  reasonable  time  to  ascertain  whether  the  property  held  under  a  lease  by  the  debtor 
can  be  made  available  for  the  benefit  of  the  creditors  or  not ;  but  if  they  act  in  such  a  way  as  to 
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In  an  action  of  covenant  against  a  tenant,  for  themisnaanagement  of  a 
farm,  the  defendant's  under  tenant,  wlio  is  in  possession  of  the  farnij.  is 
competent,  on  the  part  of  the  defendant,  to  speak  as  to  the  proper  manage- 
ment of  the  premises.(l)  And  where  the  point  in  issue  is,  whether  the 
owner  o£  the  property,  whose  title  is  admitted  by  both  parties,  demised 
the  premises  to  the  plaintiff  before  he  demised  them  to  a  third  person,  the 
owner  himself  is  not  an.  incompetent  witness  to  proye  that  fact,  however 
strong  his  bias  may  be  to  prefer  one  tenant  to  the  other.(2)  With,  respect 
to  admissions,  the  recitals  of  a  lease  seem  to  be  no  more  than  prima  facie 
evidence  of  the  mode  of  cultivation  of  the  demised  premises  at  the  com- 
mencement of  the  term. (3) 


CEAPTEfi   XII. 

OF   THE   EVIDENCE   IN  ACTIONS   OF  DEBT.(4).' 

It  is  not  proposed,  in,  this  chapter,  to  go  minutely  through. ,  all  the  vari- 
ous, cases  in  which  an  action, of  debt  may  be  biought.     Our  plan  will  be 


render  the  premises  of  less  value  to  the  lessor,  or  deal  with  the  property  as  if  the  lease  were 
vested  in  them,  they  will,  by  that  conduct,  make  themselves  personally  liable  for  the  payment 
of  rent,  and  the  performance  of  covenants. 

(1)  Wishaw  V.  Barnes,  1  Campb.  N.  P.  C.  341. 

(2)  Bell  V.  Harwood,  3  T.  E.  309. 

(3)  Skipwith  V.  Green.  1  Str.  610 ;  Birch  v.  Stephenson,  3  Taunt.  469.J 

(4)  Note  1071.— Debt  on  judgments. — And  1.  On  domestic  Judgments;  2.  On  judgments  in 
sister  states ;  lastly,  On  foreign  judgments. 

1.  Debt  on  domestic  judgments.  Sebt  as  well  as  assumpsit  lies  on  a  foreign  judgment ;  but 
the  judgment  is  no  more  than  prima  facie  evidence ;  and  the  defendant  has  aU  the  benefit  he 
would  be  entitled  to  in  an  action  upon  the  original  cause.    Buttrick  v.  Allen,  8  Mass.  R.  5'?3. 

If  an  action  of  debt'  be  sued  on  such  jugment,  mil  debet  is  the  general  issue ;  or  if  it  be  made' 
the  consideration  of  a  promise,  the  general  issue  is  non-assumpsit.  On  these  issues  the  defend- 
ant may  impeach  the- justice  of  the  judgment,  by  evidence  relative  to  that  point.  He  may.:  also, 
by  proper  evidence,  prove  that  the  judgment  was  rendered  by  a  foreign  court,  which  had  no  ju- 
risdiction; and  if  his  evidence  be  sufficient  for  this  purpose,  he  has  no  occasion  to  impeach  the 
justice  of  the  judgment.    Per  Parsons,  Ch.  J.,  in  Bissel  v.  Briggs,  9  Mass.  R.  462.' 

2.  Debt  on  judgments  and  decrees  of  sister  states.  Debt  lies  on  a  judgment  of  another  state  • 
and  the  principle  now  settled  is,  that  by  virtue  of  the  provision  of  the  constitution  of  the  United 
States,  and  the  act  of  legislation  under  it,  such  a  judgment  is  in  all  respects  like  domestic  judg- 
ments, when  the  court  where  it  was  recovered  had  jurisdiction  over  the  subject  acted  upon,  and 
the  person  against  whom  it  was  rendered,  leaving  open  for  inquiry  in  the  court  where  it  was  sought 
to  be  enforced,  the  question  of  jurisdiction,  and  taking  the  obvious  distinction  between  the 
effect  of  the  judgment  upon  property,  within  the  territory,  and  the  pei-son  who  was  without  it. 
If  the  property  of  a  citizen  of  another  state,  within  its  lawful  jurisdiction,  is  condemned  by  law- 
ful process  there,  the  decree  is  final  and  conclusive.  If  the  citizen  himself  is  there  and  served 
with  process,  he  is  bound  to  appear  and  make  Ms  defence,  or  submit  to  the  consequences ;  but  if 
never  there,  there  is  no  jurisdiction  over  his  person,  and  a  judgment  cannot  follow  him  beyond 
the  territories  of  the  state ;  if  it  does,  he  may  treat  it  as  a  nullity,  and  the  courtis  her©  will  so  treat  it 
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to  treat  of  the  evidence  in  those  actions  of  debt  which  are  of  principal  im- 
portance ;  and  afterwards  to  specify  the  necessary  proofs  in  support  of 
issues  upon  the  more  usual  pleas. 

I.  As  to  the  evidence  in  an  action  of  debt  on  a  bond  of  the  ancestor 
against  the  heir,  and  against  the  heir  and  devisee. 

A-otion  on  bond  against  heir. 

An  action  of  debt  is  very  commonly  brought,  charging  the  defendant, 
as  heir,  upon  the  bond  of  his  ancestor ;  for  the  heir,  if  expressly  bound 
together  with  the  obligor,  is  liable  to  be  sued,  as  for  his  own  debt,  in  re- 
spect of  the  assets  which  he  has  by  descent.(l)  If  the  defendant  in  such 
an  action  plead,  that  he  has  not,  nor  had  at  the  time  of  the  commence- 
ment of  the  suit,  any  lands  or  hereditaments  by  hereditary  descent  from 
the  obligor  in  fee  simple,  sufficient  to  satisfy  the  debt  claimed  by  the 
plaintiff,  &c.  —in  the  usual  form,  in  which  such  a  plea  is  expressed — and 
if  the  plaintiif,  in  his  replication,  deny  generally  the  plea  upon  which  is- 
sue is  joined,  the  plaintiff  in  support  of  the  issue  will  have  to  prove  assets 
by  descent  ;(2)  that  is,  he  must  produce  evidence  to  show,  first,  that  the 


■when  it  is  made  to  appear  in  a  legal  way  that  he  -was  never  a  proper  aubjeot  of  the  adjudication. 
These  principles'  were  settled  by  Oh.  J.  Parsons,  in  the  leading  case  of  Bissel  v.  Briggs,  9  Mass. 
R.  462,  (in  1813)  and  recognized  in  Hall  v.  "Willianis,  6  Pick.  232,  (1828,)  Borden  v.  Pitch,  15 
Jolin.  R.  121,  and  Benton  v.  Buroott,  10  Serg.  &  Rawle,  242. 
*  *  And  see  1  Kent  Com.  pp.  473,  474,  and  notes  ;  and  Story  on  Confl.  of  Laws,  passim.  *  * 
(The  judgment  of  a  court  of  general  jurisdiction  in  a  sister  state,  passing  upon  the  merits  of  a 
cause,  is  conclusive  in  each  of  the  other  states  on  the  issue  before  the  court ;  jurisdiction  in  such 
oases  is  presumed.  Dobson  v.  Pearce,  2  Kernan  (N.  T.)  156.  If  the  record  shows  that  the 
parties  appeared  in  the  action,  or  were  duly  served  with  process,  this  will  be  prima  facie  suffi- 
cient evidence  that  the  court  had  jurisdiction  of  the  parties.  Moulin  v.  Trenton  Ins.  Co.,  4  Zabr. 
(BT.  T.)  222  ;  Harbin  v.  Chiles,  20  Mis.  (5  Bennett)  314;  Houston  v.  Dunn,  13  Texas,  476  ;  Topp 
V.  Branch  Bank,  2  Swan  (Tenu.)  184.    See  Buchanan  v.  Port,  5  Ind.  264,  as  to  mode  of  pleading. 

(1)  See  Co.Litt.  209  a;  Vm.  Abr.Heir;  Com. Dig. Pleader,  2,B,  2. 

(2)  As  to  what  constitutes  assets,  the  reader  is  referred  to  a  valuable  note  by  Mr.  Serjt.  Wil- 
Uams,  in  his  edition  of  Saunders,  Vol.  2,  p.  7,  note  4  ;*  and  to  Mr.  Watkins'  Treatise  on  De- 


*  The  following  paeeage,  as  to  the  nature  of  the  jadgment  in  this  action,  is  part  of  a  valuable  note  by  Mr. 
Serjeant  Williams,  in  his  edition  of  Saunders,  Vol.  2,  p.  7,  n.  4,  in  the  case  of  Jefferson  v.  Morton.  "The  heir  is 
hot  liable  any  further  than  to  the  value  of  the  land,  and  therefore  to  an  action  against  himon  the  bond  of  his  an- 
cestor, the  heir  may  plead  payment  by  him  to  other  bond  creditors  before  the  commencement  of  the  action,  to 
the  fullvalne  of  the  lands.  Buckley  v.  Nightingale,  1  Strange,  665.  He  cannot,  however,  plead  that  he  has  laid 
out  money  beyond  the  amount  of  the  rents  in  repairs.  Sketelworth  v.  Neville,  1  T.  E.  454.  And  in  order  that 
the  heir  should  be  no  further  liable,  it  is  necessary  for  him  to  confess  the  action,  and  show  the  certainty  of  thp 
assets.  Plowd.440;  Davy  v,  Pepys,  2  Boll.  Abr.  71 ;  1  Strange,  665.  I'or  if  issue  be  taken  on  the  quantity  of 
"dssets,  and  it  be  found  that  the  heir  has  other  lands  by  descent;  or  if  he  plead  a  fatit,  which  he  knows  to  be 
"false,  and  it  be  found  against  him ;  as  where  he  says  that  he  has  notM/ng  by  descent,  and  the  jury  find  that  he 
has  sometTving,  however  small  it  may  be,  and  insuificient  to  discharge  the  debt,  the  plaintiff  is  entitled  to  a  gen- 
eral judgment  for  the  debt,  damages  and  costs,  and  to  sue  out  the  like  execution  against  him  as  on  a  judgment 
for  his  own  debt ;  and  therefore  the  plaintiff  may  have  a  capias  ad  Bati8fa(yiendwm,  fieri  faciaa,  or  an  elegit, 
for  a  moiety  of  all  the  lands  which  the  heir  is  seized  of,  whether  by  descent  or  otherwise.  See  Smith  v.  Ailgel,  7 
Mod.  44 ;  Davy  v.  Pepys,  Plowd.  440 ;  Hinde  and  Lyon's  Case,'  2  Leon.  11 ;  2  Eoll.  Abr.  70,  C,  pi.  2.  Note— On  a 
judgment  upon  a  plea  of  turn  estfadnmi  by  the 'ancester,  only  the  lands  descended  are  liable.  Olotworthy  v 
Clotworthy,  Oro.  Car.  487. 
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obligor  died  seized  of  lands  or  hereditaments 'in  fee  simple  ;  and,  in  case 
the  obligor  was  entitled  to  a  reversion  merely,  that  he  was  the  first  taker 
of  such  reversion,  or  that  he  has  exercised  acts  of  ownership  over  his  re- 
versionary interest;  and,  secondly,  that  the  defendant  is  his  heir  at  law. 
Proof  of  the  value  of  the  lands  is  unnecessary,  since,  in  consequence  of 
the  defendant's  false  plea,  the  plaintiff  will  be  entitled,  if  he  recover,  to  a 
general  judgment  for  the  debt,  damages  and  costs,  and  to  sue  out  the  like 
execution  against  the  defendant,  as  on  a  judgment  for  his  own  debt. 

The  seizin  of  the  obligor  may  be  proved  by  showing  his  actual  posses- 
sion of  the  premises,  or  by  proving  his  receipt  of  rent  from  the  person  in 
possession  ;(1)  this  is  presumptive  evidence  of  a  seizin  in  fee,  and  suffi- 
cient, until  the  contrary  appear.  On  the  other  point,  namely,  the  fact  of 
the  defendant  being  the  obligor's  heir,  the  plaintiff  need  only  give  very 
general  evidence  ;  because  it  is  a  fact  more  peculiarly  within  the  knowl- 
edge of  the  defendant  himself.  If  the  defendant  can  be  proved  to  be  in 
possession  of  the  property  of  which  the  obligor  was -seized,  or  to  have  re- 
ceived rent  from  the  tenant  in  possession,  this  circumstance  alone  would 
be  sufficient  to  raise  a  strong  presumption,  that  he  claims  as  heir.(2) 

Against  the  heir. 

The  declaration  need  not  state  the  relationship  between  the  defendant 
and  the  obligor,  as,  whether  he  is  nephew  or  cousin,  &c. :  for  the  defen- 
dant's pedigree  may  be  unknown  to  the  plaintiff.(3)  But  if  the  defendant 
is  described  generally  as  heir  of  the  obligor,  or  as  son  and  heir,  or  nephew 
and  heir,  &c.,  which  expresses  an  immediate  descent  to  him  from  the  ob- 
ligor, but  the  proof  is  of  a  descent  from  the  obligor  to  an  intermediate 
heir,  who  died  seized,  and  from  that  heir  to  the  defendant,  this  would  be 


scent.  A  reversion  after  an  estate  tail  is  not  assets.  Mildmay's  Case,  6  Rep.  42  a.  A  rever. 
sion  after  an  estate  for  life  ought  to  be  specially  pleaded  by  the  heir.  Dyer,  373  b;  Garth.  129. 
A  reversion  after  an  estate  for  years  is  assets  in  possession.  Bulkley  v.  Nightingale,  1  Str.  665. 
A  variance  as  to  the  county  where  the  lands  lie  is  immaterial.     Bull.  N.  P.  115 ;  6  Co.  41. 

In  New  Tork,  "  lineal  and  collateral  warranties,  with  all  their  incidents,  are  abolished  ;  but 
the  heirs  and  devisees  of  every  person  who  shall  have  made  any  covenant  or  agreement  shall  be 
answerable,  upon  such  covenant  or  agreement,  to  the  extent  of  the  lands  descended  or  devised 
to  them,  in  the  cases  and  m  the  manner  prescribed  by  law."  2  E.  S.  22  (3d  ed.)  At  common 
law,  an  action  might  be  maintained  against  the  heir  when  he  was  named  in  and  bound  by  the 
obligation  of  the  ancestor ;  and  it  was  not  necessary  to  allege  in  the  declaration  that  the  heir 
had  lands  by  descent.  If  he  had  not,  it  lay  on  him  to  plead  riensper  descent.  The  statute  ex 
tends  the  creditor's  remedy  to  simple  contract  debts,  and  declares  in  what  cases  the  heir  or  de- 
visee shall  be  liable,  and  to  what  extent.  The  pleadings  and  proof  must  be  such  as  to  show  his 
liability  under  the  provisions  of  the  statute.  Gere  v.  Olark,  6  Hill  R.  350.  See  2  R.  S.  54'!. 
to  551  (3d  ed.)    See  Sharpe  v.  Sharpe,  3  AVend.  218. 

(1)  As  to  proof  of  seizin,  see  infra,  "  Action  of  ejectment  by  heir  at  law." 

(2)  See  Diersley  v.  Custance,  4  T.  E.  15. 

(3)  Denham  v.  Stephenson,  1  Salic.  355 ;  S.  C,  6  Mod.  241. 
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a  fatal  variance,(l)  for  the  defendant  is  not  heir  to  the  obligor,  but  to  the 
person  who  died  last  seized .  The  defendant,  in  such  a  case,  should  be 
charged  as  the  heir  of  the  person  last  seized,  who  was  the  heir  of  the  obli- 
gor. But  if  the  person  through  whom  the  defendant  claims,  had  died  in 
the  life  titne  of  the  obligor,  the  defendant  would  be  properly  charged  as 
the  heir  of  the  obligor.(2) 

Sale  by  the  heir,  before  the  action. 

Upon  the  issue  now  under  consideration  (whether  the  defendant  had^  at 
the,  commeneemeni  of  the  action  or  afterwards,  any  land  or  hereditament  by 
descent,  &c.)  the  defendant  might  have  shown,  at  common  law,  that  he 
had  sold  and  conveyed  away  the  property,  bona  fide,  before  the  commence- 
ment of  the  action ;  and  in  that  case,  the  plaintiff  would  have  been  barred 
of  his  remedy  at  law  ;(3)  but  now,  by  the  statute  3  W.  &  M.,  c.  14,  §  6,  it 
is  provided,  that  where  the  defendant  pleads  riens  per  descent  at  the  time  of 
the  original  writ  brought,  or  the  bill  filed  against  him,  the  plaintiff  may  reply, 
that  he  had  lands,  tenements,  or  hereditaments  from  his  ancestors  before  the 
original  writ  brought,  or  bill  filed ;  and  the  same  section  directs,  that  if  the 
issue  joined  upon  such  replication  be  found  for  the  plaintiff,  the  jury  are 
to  inquire  of  the  value  of  the  lands,  &c.,  so  descended ;  and  judgment 
thereupon  shall  be  given,  and  execution  awarded  as  aforesaid  ;''  that  is  (by 
reference  to  the  preceding  section  of  the  act),  according  to  the  value  of  the 
land  sold,  aliened,  or  made  over,  as  if  the  debt  were  the  defendant's  proper 
debt.  The  plaintiff,  therefore,  in  this  case,  not  being  entitled  to  a  general 
judgment,  as  in  the  case  of  a  judgment  at  common  law,  ra.ust  give  some 
evidence  of  the  gross  value  of  the  land  sold. (4) 

Although  the  above  provision  is  directed  more  particularly  to  the  case 
of  a  sale  by  the  heir  before  the  commencement  of  the  action,  yet,  it  seems, 
the  plaintiff  may  reply  according  to  the  statute  in  cases  where  the  heir  has 
not  sold ;  or  he  may,  at  his  option,  take  issue  on  the  plea  of  riens  per 
descent  In  the  latter  case,  he  will  be  entitled  to  his  general  judgment, 
without  reference  to  the  value  of  the  lands,  in  case  the  heir  shall  have 
.  transferred  the  jsioperty  by  a  fraudulent  conveyance  within  the  meaning 
of  the  statafce  of  Elizabeth.(5) 

Lord  Holt  is  reported  to  have  held  at  Nisi  Prius,  that  the  defendant, 
under  the  plea  of  riens  per  descent,  may  be  allowed  to  prove  an  extent 
against  him,  for  a  debt  due  from  his  ancestor  on  a  bond  given  to  the 


(1)  Jenk'a  Case,  Cro.  Carr.  151;  Case  of  Duke  and  Sprmg,  2  Roll  Abr.  109,  pi.  62;  2  Saund. 
1,  note  4;  Tin.  Abr.  title  Heir,  K,  2. 

(2)  See  Co.  Litt.  11  b,  15  n ;  KeUow  v.  Roden,  3  Mod,  253  ;  2  "Will.  Saund.  7,  n.  4     As  to  the 
mode  of  tracing  descents  of  reversions,  see  "Watkins'  Treatise  on  Descents.     Vide  supra,  p.  469. 

(3)  Roll.  Abr.  269;  Dyer,  149  a,  margin  ;  2  Will  Saund.  1,  note  4. 

(4)  The  jury  must  find  the  gross,  and  not  the  annual  value.  Bedshaw  v.  Herther,  Carth.  354. 
{5)  13  Eliz.  oh.  5.     See  2  "Will  Saund.  p.  1,  note  4.    If  the  heir's  estate  has  been  defeated  by 

act  of  the  law,  this  is  a  goad  defence.    CoveU  v.  Weston,  20  John.  B.  414. 
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crown.(l)  But  there  is  probably  a  mistake,  in  the  short  note  of  this  case, 
as  to  the  form  of  the  plea.  The  defendant  might  have  pleaded  that  he  had 
not  any  lands  or  hereditaments  by  descent,  &c.,  excepting  certain  lands, 
&c.,  of  certain  value,  then  stating  the  bond  given  to  the  crown,  and  the 
extent,  and  that  the  debt  due  to  the  king  exceeds  that  value  of  the  lands, 
&c. ;  and  such  a  plea  appears  to  be  the  only  one  that  could  properly  be 
pleaded.  For  if  the  defendant  should  plead  simply  riens  per  descent,  it 
would  be  inconsistent  with  that  plea  to  prove  an  extent  for  a  debt  due  to 
the  king  ;  which,  by  insisting  only  that  the  lands  are  already  bound  be- 
yond the  amount  of  the  bond,  admits  the  fact  of  their  descent.  It  seems 
that  the  defendant  would  be  no  more  allowed  to  give  such  evidence  under 
the  issue  on  the  plea  of  rievs  per  descent,  than  he  would  be  allowed  to  prove 
payment  to  other  bond  creditors  before  the  commencement  of  the  action, 
to  the  -full  value  of  the  lands,  which,  it  has  been  observed,  is  the  subject 
matter  of  a  plea  in  bar. 

Taking  by  descent  or  devise. 

A  defendant,  who  is  charged  only ,  as  heir,  may  .prove,  on  the  issue 
joined  upon  the  plea  of  riens  per  descent,  that  he  takes  the  lands  by  devise, 
under  the  will  of  his  ancestor,  and  not  by  descent.  And  if  it  appear  from 
the  original  will,  that  he  takes  by  devise,  he  will  not  be  chargeable,  as 
heir,  in  respect  of  lands  descending  to  him.  To  make  him  chargeable,  the 
action  should  have  been  brought  against  him  as  heir  and  devisee.  The 
general  rule  on  this  subject  (whether  the  heir  takes  by  devise  or  by  de- 
scent) is  that  although  the  ancestor  devise  the  estate  to  his  heir,  yet  if  the 
heir  take  the  same  estate  in  quantity  and  quality  that  the  law  would  have 
given  him,  the  devise  is  a  nullity,  and  the  heir  is  seized  by  descent,  and 
the,  estate  will  be  assets  in  his  hands.(2) 

Action  against  the  heir  and  devisee. 

Before  the  statute  3  W.  k  M.,  passed,  it  was  in  the  power  of  specialty 

debtors,  though  they  had  bound  their  heirs,  to  defeat  their  creditors, 

of  their  remedy  against  the  real  assets,  by  disposing  or  charging  their 

ands  by  will.     Where  the  land  was  devised,  the  bond  creditor  had  no 

remedy  against  the  devisee ;  but,  by  that  statute,  the  devisee  is,  for  the 


(1)  Sherwood  v.  Adderley,  1  Id.Eaym.  134. 

(2)  The  oases  in  illustration  of  this  general  principle  are  collected  in  the  note  before  referred  to, 
in  2  Saund.  p.  1  ;  and  1  Selw.  N.  P.  684 ;  Walkins'  Treatise  on  Descents.  The  charging  the  estate 
■with  debts  makes  no  difference  as  to  the  descent.     AUnn  v.  lleber,  Str.  1270;  Bull.  N.  P.  I'f5. 

(The  personal  estate  of  the  testator  is  liable,  in  the  first  instance,  for  tlie  payment  of  his  debts; 
and  hence  the  creditor  must  exhaust  his  remedy  against  the  pei'sonal  estate  before  he  can  pro- 
ceed against  the  heir  or  devisees.  Schermerhom  v.  Barhydt,  9  Paige,-  28 ;  Wambaugh  v.  Gates, 
11  Id.  505.  After  the  personal  estate  has  been  exhausted,  the  heirs  are  liable,  and  after  them 
the  devisees,  to  the  extent  of  the  estate  inherited  or  received  by  devise.  2  R.  S.  of  N".  Y.  650 
(3d  ed.)  The  manner  of  proceeding  for  the  recovery, of  such  debts  is  particularly  prescribed  by 
statute.    See  Msrseroau  v.  Eyerp,  3  Oomst.  N.  T.  261.) 
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first  time,  made  chargeable,  jointly  witli  the  heir,  for  the  debt  of  his  tes- 
tator in  respect  of  the  lands  devised  to  him.(l)  By  the  second  section  .of 
the  statute,(2~)  "  all  wills,  limitations,  dispositions,  or  appointments,  of,  or 
concerning  any  manors,  lands,  tenements,  or  hereditaments,  or  of  lany  rent, 
profit,  term,  or  charge  out  of  the  same,  whereof  any  person,  at  the  time- of 
;his  decease,  shall  be  seized  in  fee  simple,  in  possession,  reversion,  or  re- 
mainder, to  have  power  to  dispose  of  the -same  by  his  last  will,  shall  be 
deemed,  only  as  against  such  creditor"  (that  is,  creditors  by  bond  or  spe- 
cialty binding  the  heir),(3)  "to  be  fraudulent  and  utterly  void."  Then, 
■by  the  third,  section,  "  every  such  creditor  may  have  his  action  of  debt, 
upon  his  bond  or  specialty,  against  the  heir  at  law  of  the  obligor  and  such 
■devisee  jointly ;  and  such  devisee  shall  be  chargeable,  for  a  false  plaa 
pleaded  by  him,  in  the  same  manner  as  any  heir  would  have  been,  for  aiiy 
false  plea,  or  for  not  confessing  the  tenements  descended  to  him."(4)  And 
;:the  seventh  section  provides,  that  in  case  such  devisee  shall  alien  the 
lands,  &c.,  before  the  action  brought,  he  shall  be  i  chargeable  in  the  same 
■manner  as  the  heir  at  law.  It  has  been  held,  that  this  act  does  not.  extend 
-tp.any  settlement  made  by  deed  of  the  obligor  in  his  lifetime.(5) 

The  seizin  of  the  obligor  must  be  proved  against  the  heir,  who  is  charged 
jointly  with  the  devisee  ;  and  the  fact  of  the  defendant  being  devisee  must 
also, be  regularly  proved.  As  the  devisee  is  liable  only  to  the  extent  of 
the  value  of  the  lands  devised,  some  proof  of  the  gross  value  will  be  re- 
quisite. 

II.  Of  evidence  in  an  action  of  debt  for  the  treble  value  of  tithes. 

In  an  action  of  debt,  under  the  statute  2  and  3  Ed.  VI,  for  not  setting 
out  predial  tithes,  and  for  the,  forfeiture  of  the  treble  value,  the  plaintiflE" 
.will  have  to  prove  his  title,  ..and  the  defendant's  liability  as  an  occupier  of 
lands  within  the  parish  ;  together  with  the  value  of  the  tithe. 

The  direct  evidence  of  a  rectorls  title  will  .be -afterwards  -treated  of,  .in 
considering  the  action  of  ejectment.  In  this  action  of  debt,  it  is  seldom 
necessary  to  give  more  than  presumptive  evidence  of  title,  such  asthepos- 
.session,  of  the  rectory,  or  vicarage,  and  perception  of  the  tithes  without.dis- 
turbance.(6)     And ,  evidence  of  this  nature  is  .sufiicient,  where  tithes  .are 


(1)  ,7  Bast,  133. 

i(2)  StEit.  3  W-jik.M.  oh.  14,  §  2. 

(3)  2  Atk.291,  Pljmket  v..Penson. 

(4)  The  fourth  s.ection  pontains  a  provision  in  &y,or. of  any  limitation,  appointment, or  djaposi- 
tion,  for  the  raising  or  payment  of  just  debts,  or  any  portion  or  svm  of  money  for  my  child  {other 
than  the  heir  at  law)  in  pwsvance  of  any  mm-riagecontraet  bona  fide  made  iefore  the  marriage. 
This  clause  does  not  give  any  new  force  to  the  law  in  these  .particular  cases,  but  leayes-liiem 
just  as  they  stood  before  the  making  of  the  act.    Plunket  v.  Penson,  2  Atk.  292. 

(5)  Pardqc  y.  Weedon,  1  Ea.,Abr.  149.  Nor  ,to  „afitions..of  covenant.  Wilson  .v.  rKjmbley,  1 
Bast,  128. 

(6)  By  Ld.  Kenyon,  Ch.  J.,  3  T.  E.  635 ;  by  Bnller,,  J.,  4  T.  E.  36T  ;  Chapman  v.  Beard,  3  Anstr. 
942.    As  to  the  point,  ■whether  the  plaintiff  sjiall  recover,  .■where  ihe  traces  ihis  possession  iiadjtto 


474  Of  Evidence  in  Actions  [CH.  xil. 

claimed  by  a  rector  arising  upon  lands  whicli  are  situate  witliout  his  own 
parisli.(l)  But  where  the  evidence  was,  that  parishioners  had  treated  with 
a  rector  for  a  composition,  which  was  not  followed  by  any  agreement,  it 
was  held  that  further  proof  of  title  was  necessary.(2)  A  bad  modus  is  evi- 
dence of  a  title  to  tithes  in  kind.(3) 

A  vicar  may  establish  his  right  to  a  particular  species  of  tithes  by  proof 
of  constant  perception,  although  the  endowment 'expressly  states  that  the 
tithe  in  question  belongs  to  the  rector ;  for,  in  this  case,  a  subsequent  en- 
dowment will  be  presumed.  (4)  A  lay  impropriator  must  claim  under  a 
patentee  of  the  crown  by  virtue  of  the  stat.  81  H.  VIII,  c.  13;  (5)  but 
length  of  possession  and  perception  of  tithes  will  be  sufficient  evidence  of 
his  title ;  though  a  possession  of  twenty  or  thirty  years,  unaccompanied 
by  proof  of  deeds,  has  been  considered  weak  evidence  of  an  impropriator's 
title.(6)  Receipt  of  tithes  is  sufficient  evidence  of  title  in  the  farmer  of 
them,  without  producing  his  lease.(7)  And  it  seems,  that  if  he  declare  as 
solely  entitled  to  the  tithes,  and  prove  himself  entitled  to  a  moiety  only, 
he  may  recover  for  that  moiety. (8)  K  instead  of  stating  himself,  in  his 
declaration,  to  be  farmer  of  the  tithes,  he  alleges  that  he  is  owner  and  pro- 
prietor of  them,  it  seems  it  will  be  a  fatal  variance.(9) 

It  is  not  necessary  to  give  any  direct  proof  in  support  of  the  averment 
in  the  declaration,  that  the  tithes  were  payable  within  forty  years  of  the 
passing  of  the  statute ;  and  the  presumption  in  favor  of  the  tithe  owner 
will  not  be  rebutted  by  evidence,  that  as  far  as  living  memory  extends, 
the  tithe  has- never  been  paid,  though  the  lands  have  always  been  culti- 
vated in  a  manner  to  produce  it.(lO)    If  it  is  objected  that  the  articles,  of 


a  bad  title,  see  "Wheeler  v.  Haydon,  Gro.  Jao.  328  ;  by  Eyre,  Ch.  J.,  "Wyburn  v.  Tuck,  1  Bos.  & 
Pull.  458;  Bull,  N.  P.  188  ffl. 

(1)  Barnes  v.  Messinger,  13  East,  251. 

(2)  "Wyburn  v.  Tuck,  1  Bos.  &  PuU.  458. 

(3)  Travis  v.  Oxton,  3  E.  &  T.  1248.  Payment  of  a  composition  for  turnips,  whether  pulled, 
or  eaten  off  the  ground,  is  no  evidence  of  perception  of  egistment  tithe.     Gwill.  1462, 

(4)  Parsons  v.  Bellamy,  4  Price,  190.  With  respect  to  the  proof  of  an  endowment,  see  Titles 
"  Presumptions,"  and  "  Proof  of  Deeds,"  &c..  Index  to  Vols.  I  and  II.  And  see  Goole  v.  Jor- 
dan, GwiU.  648  ;  Manby  v.  Curtis,  2  Price,  284;  "Williams  v.  Price,  4  Price,  156 ;  Cuulilfe  v.  Tay- 
lor, 2  Price,  329;  Manby  v.  Lodge,  9  Price,  244;  Scott  v.  Lawson,  Y  Price,  261 ;  Kennlcot  v. 
"Watson,  4  Price,  250,  note ;  Travis  v.  Oxton,  GwiU.  1066.  A  decree  between  a  former  vicar  and 
the  impropriator,  is  not  conclusive  for  the  parishioners.  Carr  v.  Heaton,  Gwill.  1258.  See  lUing- 
worth  V.  Leigh,  Gwill.  1615  ;  Scott  v.  AUgood,  GwUl.  1369,  as  to  former  depositions. 

(5)  Oomyn,  651. 

(6)  Kinaston  v.  Clarke,  5  T.  R.  265,  in  notes;  2  E.  &  T.  234. 

(7)  Bull.  N.  P.  188  b ;  Ganson  v.  "Wells,  8  Taunt.  5 12,  where  the  tithes  were  let  in  separate 
lots  every  year. 

(8)  By  BuUer,  J.,  "Wyburd  v.  Tuck,  1  Bos.  &  Pull.  458;  Nelthorpe  v.  Dorrington,  2  Lev.  113. 

(9)  See  Stevens  v.  Atdrcdge,  5  Price,  334;  Bull.  N.  P.  IST. 

(10)  Mitchelv.  "Walker,  5  T.  R.  260.  See  Lord  Mansfield  v.  Clarke,  5  T.  R.  264,  n.  That  the 
allegation  is  essential,  see  Butt  v.  Howard,  4  B.  &  Aid.  658. 
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■whicb  the  tithe  is  demanded,  Avere  not  cultivated  in  England  previous  to 
the  statute,  the  burden  of  proof  will  be  on  the  defendant.(l) 

Defence.    Receipts. 

The  defendant,  under  an  issue,  on  a  plea  of  nil  debet  in  an  action  for  the 
treble  value  of  tithes  not  set  out,  may  prove  a  modus.(2)  The  evidence 
which  is  admissible  in  s-upport  of  a  modus,  has  been  much  considered  in 
the  first  volume.(3)  It  may  be-  further  observed,  that  the  receipts  of  the 
present  and  former  incumbents  are  evidence  to  prove  the  existence  of  a 
modus,  but  not  conclusive,  even  against  the  party  who  has  signed  them ; 
and  the  weight,  to  be  attached  to  them,  will  be  much  diminished  by  the 
circumstance  of  the  persons,  who  gave  the  receipts,  not  being  residents.(4) 
If,  in  fact,  a  payment  has  been  ancient,  it  may  be  regarded  as  a  modus, 
although  it  be  mentioned  in  old  receipts  as  a  rent,  or  be  spoken  of  by  the 
witnesses  as  a  composition.(6)  It  seems  that  a  modus  cannot  be  established 
by  evidence  of  terriers  alone,  without  some  evidence  of  payments ;  unless, 
perhaps,  when  the  terriers  have  been  made  in  the  time  of  the  existing 
rector.(6)  The  ancient  public  documents,  which  are  usually  produced  on 
the  trial  of  questions  relating  to  tithes,  are  not  in  any  case  conclusive. (7) 
The  rankness  of  a  modus  for  tithes,  is  a  question  of  fact,  and  not  of  law.(8) 

Composition  real. 

There  appears  to  be  as  much  reason  for  a,llowing  the  defendant  under 


(1)  Hallewell  v.  Trapps,  2  N".  R.  173.  As  to  the  point  where  it  is  necessary,  in  an  action  on 
this  statute,  to  prove  perception  of  tithes  in  kind  within  forty  years  before  action  brought,  seo 
Kinaston  v.  Clarke,  5  T.  R.  265,  n. 

(2)  Chany  v.  Garland,  3  Gwffl.  951. 

(3)  Tol.  I,  Chap.  5,  Sects.  4,  5,  6 ;  admissibility  of  witness.  For  presumption  of  modus,  farm 
modus  and  for  Hearsanj,  see  those  titles  in  index  to  Tola.  I  and  II.  Eccleaiastioal  and  parlia- 
mentary surveys,  Tol.  11 ;  Tyrriers,  Id.  120 ;  Entries  in  Public  Book,  Tol.  I;  Tol.  11 ;  Rector's 
and  Ticar's  Books,  Id. ;  Decree,  Tol.  I ;  Secondary  evidence  of  ancient  writing,  Tol.  II ;  Custody 
of  old  documents,  Tol.  I;  Tol.  II;  Proof  of  ancient  handwriting,  Tol.  I;  Customs  in  other 
parishes,  Id. 

(4)  Weston  v.  Taughton,  Atk.  Ex.  E.  T.  1828.  See  Perigal  v.  Nicholson,  Wightw.  63,  entry 
of  a  sum  total  of  moduses  admissible ;  Jones  v.  Carrington,  1  C.  &  P.  32,  receipts  of  a  vicar's 
lessee ;  Tate  v.  Leigh,  GwiU.  861,  receipt  signed  by  deputy  of  receiver  inadmissible ;  Bertie  v. 
Beaumont,  2  Price,  303,  receipt  in  hands  of  defendant,  ofthe  same  name  as  a  former  occupier,  ad- 
missible ;  Manby  v.  Curtis,  1  Price,  225,  the  situations  of  the  parties  to  a  receipt,  given  in  the 
time  of  a  former  rector,  must  be  proved,  and  the  death  of  the  person  signing  it ;  De  Whelpdale  v. 
Milhourn,  5  Price,  485,  answer  by  rector  to  a  bill  for  establishing  a  farm  modus,  in  evidence 
on  a  question  of  parochial  modus;  Bertie  v.  Beaumont,  2  Price,  303,  valuation  not  evidence 
against  rector,  to  prove  money  payments,  unless  the  surveyor  was  directed  to  value  with  refer- 
ence to  them.    And  as  to  the  effect  of  receipts,  see  Robinson  v.  'Williamson,  8  Price,  139. 

(5)  Manby  v.  Lodge,  3  Price,  231 ;  Driffield  v.  Orrel,  6  Price,  324. 

(6)  Lake  v.  Skinner,  1  Jao.  &  Walk.  9.  As  to  the  effect  of  terriers,  see  Stuart  v.  Greenhall,  8 
Price,  113. 

(1)  Jee  V.  Hockley,  4  Price,  87.    And  see  by  Richards,  Ch.  B.,  DriflBeld  v.  Orrel,  6  Price,  325; 
5  Price,  577  ;  Robinson  v.  Wilhamson,  8  Price,  139. 
(8)  Pyke  v.  Dowling,  2  W.  Bl.  1257. 
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the  general  issue  to  prove  Ms  lands  discharged  by  a  composition  real,  as 
to  prove  them  exempted  by  a  prescription  ;(1)  it  is,  however,  unusual  to 
plead  it  specially.  It  has  been  seen,  that  the  evidence  adduced  in  support 
of  a  composition  real,  must  refer  to  the  deed  of  composition,  where  it  is 
not  produced ;  and  that  mere  evidence  of  usage  is  not  suiB.cient.(2)  Where 
the  occupier  has  long  retained  that  which  by  law  he  ought  not  to  retain, 
and  yields  to  the  person  that  which  by  law  he  is  not  bound  to  yield  ;  this 
mutuality  of  loss  and  gain,  acquiesced  in  for  a  great  length  of  time,  is,  it 
has  been  said,  strong  corroborative  evidence  of  such  an  agreement  having 
been  executed  by  the  necessary  parties.(3)  In  the  case  of  Sawbridge  v 
Benton  (4)  instruments  were  produced,  from  which  it  was  presumed  that 
a  composition  real  had  taken  place,  and  that  the  consent  of  the  necessary 
■parties  had  been  obtained. 

The  defendant  may  give  evidence  of  a  composition,  that  is,  an  agree- 
ment with  the  plaintiff  for  the  retaining  of  the  tithes.  The  same  notice 
for  determining  such  an  agreement  is  required  as  in  the  case  of  a  tenancy 
of  lands.(5)  This  notice  ought  to  be  unequivocal ;  a  mere  refusal  to  take 
the  sum  previously  paid,  and  a  demand  of  the  tithes,  is  not  sufficient.(6) 
No  notice  is  required,  from  a  bargainee  of  tithes,  to  determine  composi- 
tions entered  into  by  a  preceding  bargainee.(7)  And  compositions  deter- 
mine with  the  death  of  the  incumbent,  unless  they  are  ratified  by  his  suc- 
.cessor.(8)  A  disclaimer  of  the  rector's  title,  as '  by  claiming  a  modus, 
makes  it  unnecessary  for  him  to  give  notice  to  determine  a  composition. (9) 

An  occupier  of  land  cannot  avail  himself  of  a  composition  made  with  a 
preceding  occupier,  as  compositions  for  tithes  are  merely  personal. (10)  But, 
as  the  composition  of  the  former  tenant  does  not  determine  with  his  ten- 


>(1)  Bee  2  and'3:E.  VI,  e.  13,  §4. 

'(2)  Tol.  I.  It  seems  that  aa  actual  per'nanoy  of  the  tithes  is  evidence  to  show  a  severence  of 
them  from  the  rectory.  Countess  of  Dartmouth  v.  Roberts,  16  East,  334 ;  by  Lord  Bldon,  Berney 
V.  Harvey,  12  Tes.  119. 

1(3)  Knight  V.  Halsey,  2  Bos.  A  Pull.  20'7. 

■  (4)  Anstr.  375. 

(5)  Hewit  v.  Adams,  1  Bfo.  Ch.  C. '68,  cited  12  Bast,  84,  n. ;  Wyhurd  v.  Tack,  1  Bos.  ft  Pull. 
460  ;  Bishop  v. 'Chichester,  2  Bro.  Gh.  C.  161 ;  Hulme  v.  Pardee,  iM'Oleland,  393 ;  Doe  v.  Church, 
3  Campb.  F.  P.  C.  11. 

(6)  FeU  V.  Wilson,  12  East,  82.'  A  parol  notice  is  sufficient.  Leaoh  v.  Bailey,  6  Price,  504. 
See  Price  v.  Elvy,  B.  &  T.  201.  A  composition  cannot  be  determined  in  part.  Eeynal  v.  Rogers, 
Burib.  15. 

(T)  Cox  V.  Brain, '8  Taunt.  96.  See  Wyburd  v.  Tuck,  1  Bos.  ft  Pull.  460,  where  notice  was 
held  necessary,  because  the  composition  -was  made  with  the  plaintiff  before  a  bargainee,  whose 
interest  had  expired,  became  entitled. 

:(8)  Wilhams'v.  Powell,  10  East,  269. 

(9)  Bower  v.  Major,  1  Bro.  &  B.  4 ;  Leach  v.  Bailey,  6  Price,  504.  See  Pell  v.  Wilson,  12 
Bast,  82 ;  Hewit  v.  Ailams,  1  Bro.  Ch.  C.  68 ;  Bishop  v.  Chichester,  2  Bro.  C.  C.  161. 

(10)  Paynton  v.  Kirby,  2  Cliitty,  405,  The  payment  by  the  preceding  occupier  is  prima  facie 
evidence  of  value.    Id. 
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ancy,  unless  notice  has  been  given,  it  seems  that  the  incoming  tenant  may 
give  in' evidence,  under  the  plea  oinil  debet  to.  an  action  upon  the  statute^ 
the  receipts  for  the  payment  of  the  compositidn.(l) 

The  defendant  may  also  prove,  under  the  plea  of  nt7  debet,  that  the  lands 
are  not  chargeable  with  the  payment  of  tithes,  on  account. of  having  been 
held  discharged  of  tithes  by  one  of  the  greater  monasteries  dissolved  by 
31  H.  VIII,  c.  13,  and  32  II.  VIII,  c.  23.(2)  The  fact  of  the  lands  hav- 
ing belonged  to  one  of  the  dissolved  monasteries  is  generally  proved  by 
the  survey  of  their  lands  made  about  the  time  of  their  dissolution,  or 
other  public  documentSj  most  of  which  are  deposited  in  the  augmentation 
office,  or  chapter-house.  Where  lainds  appear  to  have  been'  part  of  the 
possession  of  a  greater  monastery,  and  there  is  no  evidence  of  any  pay. 
ment  of  tithes,  it  will  be  considered  that  they  have  been  legally  discharged 
from  tithes  before  the  dissolution. (3)  Domesday  Book  is  evidence  to  show 
that  particular  lands  have  belonged  to  a  monastery  time  out  of  mind. (4). 
The  pope's  bull  is  evidence, to  show  that  the  lands  were  discharged  in  the 
hands  of  the  abbot.(5)  The  pope's  bull  must  be  proved  by  the  production 
of  the  bull  itself,  or  by  an  exemplification  of  it,  under  the  bishop's  seal.(6) 

The  lands  will  be  exempt  from  tithes,  if  they  belong  to  one  of  the  priv- 
ileged orders,  before  the  council  of  Lateran  in  the  year  1215,  provided^ 
they  are  in  the  hands  of  a  tenant  in  fee  or  in  tail,  or  a  lessee  of  the 
crown.(7)  If  tithes  have  been  paid  for  the  lands,  it  induces  a,  presumption 
that  they  were  purchased  before  the  council  of  Lateran. (8)  If  no  itithe  has 
been  paid  for  lands  in  the  hands  of  lessees,. it  shows  that  the  discharge  is 
not  grounded  on  the  privilege  of  the  order  only,  but  on  some  more  exr 
tensive  foundation. (9)  The  identity  of  the  lauds  may  be  proved  by  the 
minister's  accounts,  maps,  ancient  grants,  and  the  like  evidence.  (10) 

Where  the  action  is  for  not  setting  out  the  title  of  corn,  the  defendant 
may  prove,  under  the  plea  oinil  debet,  that,  by  the  custom  of  the  parish, 
the  eleventh  mow  only  ought,  to  be  set  out,  and  that  the  eleventh  was  ac- 
cordingly set  out,(ll)  provided  the  labor  of  the  farmer,  added  to  the  quan- 


(1)  See  Hulme  v.  Pardee,  1  M'Clellatid,  393. 

(2)  Bolls  V.  Atkinson,  1-  Lev.  185 ;  Wildman  v.  Oades,  Pollex.  1 ;  Compost  v. ,  Hardr. 

315.     The  exemption  does  not  extend  to  lands  -which  come  to  the  crown  by  27' H.  VIII,  o.  28  ;  1 
Ed.  VI,  c.  14,  2  Co.  41 ;  Fosset  v.  Franklin,  Eay.  225. 

(3)  Lamprey  v.  Eooke,  Ambl.  291.  See  Hanking  v.  Gay,  Bunb.  37.  Where  lands  appear  to 
have  been  in  lay  hands  shortly  before  the  dissolution,  the  exemption  cannot  be  supported.  Page 
V.  "Wilson,  2  T.  &  W.  524. 

(4)  Olavill  V.  Oram,  3  E.  &  T.  1369. 

(5)  Palm.  38. 

(6)  Sir  T.  Reade's  Case,  cited  Hardr.  US.    See  Britton  v.  Ward,  1  E.  &  Y.  298, 

(7)  2  H.  IT,  c.  4;  Wilson  v.  Redman,  Hard.  174;  Owen,  46. 

(8)  Lord  V.  Tuck,  Bunb.  122. 

(9)  Dennison  v.  Elsley,  1  M'Clel.  &  T.  1. 

(10)  Id. 

(11)  Philhpps  V.  Davies,  8  East,  178.    See  by  Lord  Kenyon,  Knight  v.  Halsey,  7  T,  R.  93; 
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tity  of  the  tithe,  may  be  considered  an  equivalent  for  the  full  tithe.  But 
a  custom  to  take  less  than  the  teath  will  not  avail  the  defendant,  if  it  be 
bad  in  law ;  as,  if  the  parso'n  is  not  compensated  by  the  farmer  doing 
something  for  his  benefit.  And  the  farmer  cannot  bring  in  aid  any  oc- 
casional ulterior  labor,  which  he  would  do  for  his  own  benefit,  in  order  to 
found  a  consideration  for  the  custoir.(l)  With  respect  to  the  proof  of  a 
custom,  it  has  been  seen,  that  persons,  who  are  interested  in  estabhshing 
or  defeating  any  customary  right,  are  not  competent  witnesses,  and  that 
evidence  of  customs  prevailing  in  other  districts  is,  in  general,  not  admis- 
sible.(2)  Where  a  custom  of  tithing  was  laid  to  exist  "  within  the  parish 
and  tithable  places  thereof,"  it  was  held  sufficient  to  prove  that  the  custom 
existed  in  all  parts  of  the  parish,  where  tithe  in  kind  was  payable.(3) 

The  defendant  may  also  show,  that  the  land  for  which  the  tithe  is 
claimed,  is,  in  its  own  nature  and  quality,  barren,  or,  in  the  language  of  the 
law,  "  suapte  natura  sterilisj''  in  which  case  it  is  exempted  from  the  pay- 
ment of  tithe  for  seven  years.(4)  It  will  be  incumbent  on  the  defendant 
to  prove  that  the  land  is  barren  ;  and  the  question  to  be  determined,  with 
respect  to  this  point,  seems  to  be,  whether  it  requires  an  extraordinary  ex- 
penditure either  of  manure  or  labor,  to  bring  it  into  a  proper  state  of  cul- 
tivation. (5) 

The  defendant  may  also  avail  himself  of  the  provision  in  53  G.  Ill,  c. 
127,  §  5,  which  enacts,  that  no  action  shall  be  brought  for  the  recovery  of 
tithes,  unless  within  six  years  from  the  time  when  the  tithes  were  due  ;  or 
he  may  show,  that  the  incumbent  was  simonically  presented.(6)  After 
payment  of  money  into  court,  in  an  action  iipon  the  statute  of  Edw.  VI, 
the  defendant  cannot  object  to  the  lalaintiff's  title. (7) 

III.  Of  the  evidence  in  an  action  of  debt  for  penalties. 

In  this  action,  the  plaintiff,  besides  proving  the  act  imputed  to  the  de- 
fendant, and  all  the  aifirmative  averments  in  the  declaration,  must  show 
also  that  tlie  action  has  been  regularly  commenced  within  the  limited 


■Wood  V.  Harrison,  Ambl.  563 ;  Collier  v.  Jacob,  3  Bing  108 ;  Walker  v.  R'ldgway,  3  Bing.  317  ; 
Blundell  v.  Maudesley,  15  East,  641.    The  custom  must  be  found  by  the  jury.    Id. 

(1)  Smyth  T.  Sambrook,  1  Maule  &  Selw.  68.  As  to  the  proper  mod.6  of  settmg  out  grass,  see 
Newman  v.  Morgan,  10  East,  5  ;  IliilUwell  v.  Trapps,  2  Taunt.  55  ;  wheat,  HaUiwell  v.  Trapps, 
2  Taunt.  55;  Shalloross  v.  Towlo,  13  East,  2G1 ;  Smyth  v.  Sambrook,  1  Jlaulo  &  Selw.  73; 
Erskine  v.  Euffel,  2  E.  &  T.  235 ;  barley,  oata,  vetches,  peas,  Smyth  v.  Sambrook,  1  Maule  & 
Selw.  73 ;  Erskine  v.  RuCfol,  2  E.  &  Y.  235  ;  hops.  Knight  v.  Halsey,  7  T.  E.  88 ;  2  Bos.  &  Pull. 
172  ;  turnips,  Blaney  v.  Whitaker,  cited  10  East,  12. 

(2)  On  these  points,  see  Vol.  I,  Chap.  5,  Sects.  4,  a  and  8. 

(3)  Pigott  V.  Bayley,  6  Barn.  &  Cress.  16. 

(4)  2  &  3  Edw.  VI,  13,  §  5,  2  Inst.  866;  by  Lord  Bllonborough,  ^Va^wiok  v.  Collins,  5  Maule 
&  Selw.  216  ;  Com.  Dig.  Dismes,  H  15.  ' 

(5)  Warwick  v.  Collins,  2  Maule  &  Selw.  349 ;  5  Maule  &  Selw.  216  ;  lord  Selsea  v.  Powell, 
6  Taunt.  297. 

(6)  Hob.  163.     See  Brooksby  v.  Watts,  6  Taunt.  333. 

(7)  Broadlmrst  v.  Baldwin,  4  Price,  58. 
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time  ;(1)  and,  where  the  venue  is  local,  that  the  action  has  been  brought 
■within  the  right  coiiatry. 

If  the  commencement  of  the  action  does  not  appear  from  the  Nisi  Prius 
record,  it  must  be  shown  by  proof  of  suing  out  the  writ,  or  by  other  legi- 
timate evidence  ;(2)  and  this  it  has  been  held,  the  plaintiff  may  show  in 
any  stage  of  the  cause.(3)  The  suing  out  of  a  latitat  is  a  suf&cient  com- 
mencement of  the  action  to  save  the  limitation  of  time.(4:)  It  has  before 
been  noticed,  in  what  cases  it  is  necessary  to  connect  the  plaintiff's  writ 
with  his  declaration  by  extrinsic  evidence,  and  where  the  return  of  the 
writ  must  be  proved. (5) 

An  offence  against  a  penal  statute  must,  in  general,  be  alleged  and 
proved  to  have  been  committed  within  the  county  where  the  venue  is 
laid.(6)  And  although  the  venue  be  changed  into  another  county  for  the 
purpose  of  trial,  the  cause  of  action  must,  nevertheless,  be  proved  to  have 
arisen  in  the  county  where  it  was  originally  laid.(7)  Where  part  of  the 
penalty  is  given  to  the  poor  of  a  parish,  evidence  is  necessary  to  prove 


(1)  As  to  the  time  of  limitation,  see  statute  31  Eliz.  u.  5,  §  5 ;  Bull.  N.  P.  195.  A  oommoii 
infonuer  must  bring  the  action  within  a,  year  after  the  offence ;  an  informer  q.  t.  pro  rege  within 
two  years.  Id.  (The  Statute  of  Limitations  must  he  interposed.  Fowler  v.  Tuttle,  4  Foster 
(N.  H.),  9. 

(2)  Vide  supra, -pip.  30G,  ibl. 

(3)  Maughan  v.  Walker,  Peake's  N.  P.  C.  163.  In  Tovey  v.  Palmer  (Esp.  on  penal  stat.  142), 
Lord  EUenborough  would  not  permit  counsel  to  supply  an  omission  in  «  penal  action  as  to  the 
proof  of  the  proper  county. 

(4)  'Culliford  V.  Blandford,  Carth.  232  ;  Hardiman  v.  "WTiltaker,  2  East,  STS,  n.  Vide  supra, 
p.  450,  n.  3. 

(5)  Vide  supra,  p.  450,  u.  6. 

(Penal  actions  are  given  by  statute,  and  the  declaration  or  complaint  must  set  forth  the  par- 
ticular acts  or  omissions  which  constitute  the  cause  of  action  and  by  which  the  alleged  penalty 
was  incurred.  The  People  v.  Brooks,  4  Deuio  E..  469.  If  the  statute  prescribes  a  particular 
form  of  declaring,  it  will  be  suflioient  to  follow  the  form  prescribed.  Id.  In  the  absence  of  any 
prescribed  form,  the  plaintiff  must  state  the  facts  constituting  the  cause  of  action.  Moorhouse  v. 
Crelley,  8  How.  Pr.  431.  Whether  the  Code  has  abohshed  the  mode  of  declaring  in  penal  actions 
prescribed  by  the  Revised  Statutes  does  not  seem  to  be  clearly  settled.  Id.  And  see  Bank  of 
Genesee  v.  Patchin  Bank,  3  Zemau  (N.  T.),  314.  The  better  opinion  seems  to  be  that  it  has 
not. 

The  action  for  a  penalty  or  forfeiture,  given  in  whole  or  in  part  to  any  person  who  will  prose- 
cute, must  commence  in  this  state  within  one  year  by  such  person,  and  withm  two  years  there- 
after in  behalf  of  the  people.    Code  of  N.  T.  §  96.) 

(6)  Stat.  31  Eliz.  u.  5,  §  2;  21  Jac.  I,  c.  4;  BuU.  N.  P.  194.  The  statute  of  BUzabeth  is  not 
confined  to  antecedent  penal  statutes.  Barber  v.  Tilson,  3  Maule  &  Selw.  429.  And  it  extends 
as  well  to  offences  of  omission  as  of  commission.  Whitehead  v.  Wyner,  5  Maule  &  Selw.  427. 
As  to  what  is  considered  the  place  where  the  offence  is  complete,  see  Sourvey  v.  Freeman,  2 
Bos.  &  Pull.  381 ;  Wade  v.  Wilson,  1  East,  195 ;  Scot  v.  Brent,  2  T.  R.  238  ;  Butterfield  v.  Wm. 
die,  4  East,  335;  Pope  v.  Davies,  2  Campb.  C.  266;  Pearson  v.  M'Gowram,  3  Bam.  &  Cress.  700- 

(7')  Robinson  v.  Garthwaite,  9  East  296.     See  38  G.  o.  52  §  1. 

In  an  action  by  overseers  of  the  poor  for  a  penalty  for  seUing  hquor,  if  no  objection  be  taken  on 
the  trial,  the  appellate  court  will  assume  that  the  place  of  seUing  was  properly  shown,  Andrews 
V.  HarriBgton,  19  Barb.  343. 
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that  the  offence  was  committed  in  the  parish  alleged  in  the  declaration.(l) 
It  is  sufficient,  however,  if  the  parish  is  described  in  the  record  by  its  pop- 
ular name,  provided  no  uncertainty  is  thereby  occasioned.(2) 

The  defendant  in  this  action  may  give  in  evidence,  under  the  general 
issuej  any  proviso  in  the  penal  statute,  excepting  him  from  the  penalty; 
and  it  should  seem  also,  that  he  may  avail  himself  of  such  proviso  con- 
tained in  any  other  public  aGt.(3)  He  cannot  prove,  under  this  plea,  that 
penalties  have  been  already  recovered  in  a  former  action  for  the  same  of- 
fence'; such  a  defence  ought  to  be  pleaded  specially,  that  the  plaintiff'  may 
have  an  opportunity  of  replying  nul  tiel  record,  or  that  the  recovery  was 
fraudul'ent,  and  contrived  to  defeat  a  real  prosecution.(4) 

The  defendant  may  also,  under  the  igeneral  issue,  avail  himself  of  a  ma- 
terial variance  between  the  evidence  and  the  allegations  in  the  plaintiff's 
declaration  ;  and  where  proof  of  a  contract  is  essential  in  a  penal  action, 
the  same  proof  of  it  is  required  as  in  an  action  on  the  contract  ;(5)  but  the 
plaintiff  will  not  be  nonsuited  on  account  of  not  proving  the  want  of  a  le- 
gal qualification,  the  existence  of  which  is  peculiarly  within  the  knowledge 
of  the  defendant.(b) 

The  competency  of  witnesses  living  in  the  place,  for  the  benefit  of  which 
a  pecuniary  penalty  is  to  be  applied,  has  been  before  mentioned.(7)  They 
are  rendered  competent  by  the  provisions  of  a  particular  act  of  Parliament ; 
and  their  competency  is  confined  to  those  cases  only,  where  the  penalty 
does  not  exceed  twenty  pounds.  Before  the  passing  of  this  act,  tliey  would 
have  been  incompetent.(8) 

An  informer,  who  is  entitled  to  any  part  of  the  penalty,  is,  in  general, 
incompetent  to  give  evidence  ;  but,  in  some  instances,  the  testimony  of  in- 
formers has  been  received,  where  a  statute  could  receive  no  execution  un- 
less the  party  seieking  to  recover  the  penalty  were  admitted  as  a  witness  ;(9) 
and  the  evidence  of  informers  is  made  admissible  by  the  express  provisions 
of  various  statutes. 

IV.  Of  the  pleas'in  an  action  of  debt. 

1.  Nil  debet. 

The  plea  of  nil  debet,  by  which  the  defendant  denies  his  owing  any  part 


(1)  Evaua  v.  Stevena,  i  T.  R.  226;  "Wilson  v.  Gilbert,  2  Boa.  &  Pull,  281. 

(2)  WiUiama  v.  Burgess,  3  Taunt.  127.    Vide  svpra,  p.  286.     United  parishea  may  bo  described 
as  one  rectory.     Wilson  q.  t.  v.  Van  Mildert,  2  Bos.  &  Pull.  394. 

(3)  Rex  V.  Inhabitants  of  St.  George,  3  Campb.  C.  222. 

(4)  Bredonv.  Harman,  1  Str.  101. 

(6)  Parish  v.  Burwood,  5  Esp.  0.  33 ;  Everett  v.  Tindall,  5  Eap.  C.  169  ;  Phillips  v.  Da  Costa, 
1  Esp.  0.  59;  Partridge  v.  Coatea,  1  Ry.  &  Mo.  1C3. 
(6)  Apothecaries'  Company  v.  Bently,  1  Ry.  &  Mo.  159. 
(t)  See  Vol.  I. 

(8)  R.  V.  Seymour,  BuU.  N.  P.  196. 

(9)  Buah  V.  Rattery,  Say.  289 ;  Howard  v.  Shipley,  4  Eaat,  180 ;  Mead  y.  Robinson,  Willes, 
426.    Case  of  bribery  at  election.    See  Vol.  I. 
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of  tlie  sum  demanded,  and  traverses  tlie  whole  of  the  declaration,  makes 
it  necessary  for  the  plaintiff  to  prove  his  demand  as  stated,  and  allows  the 
defendant  to  prove,  on  his  part,  anything  which  shows  that  there  is  no 
such  debt  as  the  plaintiff  alleges.  The  nature  of  the  evidence  which  is 
admissible  on  an  issue  joined  upon  this  plea  has  been  already,  in  some 
measure,  considered  in  treating  of  particular  actions  of  debt. 

Payment. 

The  defendant,  on  this  issue,  may  prove  payment  to  the  plaintiff,  or  to 
another  by  his  appointment  ;(1)  or  he  may  show  a  release,  or  a  levy  by 
distress.(2)  Lord  Holt  appears  to  have  held,  in  two  cases  of  Nisi  Prius,(3) 
that  the  defendant  may  prove  under  the  plea  of  nil  debet,  that  the  cause  of 
action  arose  more  than  six  years  before  the  commencement  of  the  action. 
But  as  the  Statute  of  Limitations  only  affects  the  remedy,  and  does  not  ex- 
tinguish the  debt,  it  seems  more  consistent  with  principle  to  plead  the 
statute.(4) 

Diabursementa. 

In  an  action  of  debt  upon  a  lease,  for  arrears  of  rent,  the  defendant 
cannot,  under  the  plea  of  nil  debet,  give  evidence  of  disbursements  for  ne- 
cessary repairs,  not  even  where  they  ought  to  have  been  made  by  the 
plaintiff ;  (5)  unless,  perhaps,  in  the  case  of  a  lease  where  it  is  part  of  the 
covenant  that  the  tenant  should  deduct  from  the  rent  for  such  repairs.(6'\ 
The  defendant  may,  on  this  issue,  prove  an  expulsion  by  the  plaintiff  from 
the  demised  premises  ;(7)  but  it  has  been  held  that  he  will  not  be  allowed 
to  give  evidence  of  an  eviction  by  a  third  person  claiming  under  an  elder 
title ;.  for  he  ought  to  plead  such  matter  specially. (8)     He  may  take  ad- 


(1)  Taylor  v.  Beal,  Cro.  Eliz.  222. 

(2)  Anon.,  5  Mod.  18  ;  Galaway  v.  SuSaoh,  1  Salk.  384 ;  Cecil  v.  Harris,  Cro.  Eliz.  140.  Chief 
Baron  Gilbert  thought  this  inadmissible.     And  see  Co.  Litt.  182  b. 

(3)  Anon.,  1  Salt.  278 ;  Draper  v.  Glossop,  1  Ld.  Ray.  153  ;  Gilbert  Et.  242  ;  Com.  Dig. 
Pleader,  2  "W",  17. 

(4)  See  1  Saund.  Rep.  284,  note,  and  2  Saund.  63  c,  note. 

(Under  the  new  practice  the  defence  consisting,  of  new  matter  must  be  pleaded ;  for  the  court 
wUl  not  assume  in  favor  of  the  defendant  anything  which  he  has  not  averred.  Cruger  v.  Hudson 
River  R.  R.  Co ,  2  Kernan  N.  T.  Rep.  201 ;  Code,  §  149.  And  the  code  expressly  requires  that 
the  defence  of  the  Statute  of  Limitations  be  interposed  by  answer.  §  74.  See  Dennison  v.  Plumb, 
18  Barb.  N.  T.  89,  as  to  the  defence  of  the  Statute  of  Limitations  interposed  by  asherifif,  and  the 
authorities  there  cited  by  Marvin,  P.  J.  See  also  Chemung  Canal  Bank  v.  Judson,  4  Seldeu 
N.  Y.  Rep.  254.) 

(5)  Taylor  v.  Beal,  Cro.  EUz.  222 ;  Gaudy  J,,  contra,  Bull.  N.  P.  177 ;  by  Holt  Ch.  J.,  IL  d. 
Rayra.  420.     Ch.  B.  Gilbert  seems  to  have  thought  the  evidence  admissible. 

(6)  See  Gflb.  Ev.  249  ;  Clayton  v.  Kinaaton,  1  Ld.  Ray,  420.  An  apportionment  of  rent  may 
be  given  in  evidence  under  nil  debet.  Hodgkins  v.  Robson,  1  Tent.  276 ;  Clayton  v.  Kinaston, 
1  Ld.  Ray.  420;  Baylye  v.  Offord,  Cro.  Car.  137. 

(7)  Anon.,  1  Mod.  85,  118;  Anon.,  1  Tentr.  258,  n;;  Drake  v.  Beere,  1  Sid.  151 ;  Bull.  K  P. 
177;  Gilb.  Ev.  283. 

(8)  See  "Winfield  &  Seokford's  Case,  2  Leon.  10 ;  Gilbert  on  Debt,  429,  amtra. 
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vantage  of  a  variance  between  tlie  actual  rent  reserved,  and  ttat  stated  in 
tte  declaration.  (1) 

Stipulated  damages. 

It  seems,  as  far  at  least  as  respects  contracts  not  under  seal,  tHat  whether 
the  term  penalty  or  stipulated  damages  be  used  in  an  agreement  in  refer- 
ring to  the  compensation  payable  on  the  breach  of  it,  the  question  for  the 
jury  to  determine,  will  be  the  actual  damage  sustained.(2)  It.  has  been 
held,  however,  that  where  an  increased  rent  was  reserved,  by  an  instru- 
ment under  seal,  for  every  acre  of  land  converted  into  tillage,  the  jury 
were  not  at  liberty  to  give  damages  for  the  actual  injury  sustained,  instead 
of  the  increased  rent.(3)  Where  articles  contain  covenants  for  the  per- 
formance of  several  things,  and  then  a  large  sum  is  stated,  at  the  end,  to 
be  paid  upon  breach  of  performance,  the  sum  stated  is  to  be  treated  as  a 
penalty,  and  not  as  liquidated  damages ;  especially,  if  the  performance  of 
the  covenants  is  secured  by  smaller  penalties.(4) 

Nil  debet  to  action  on  specialty. 

Whenever  the  statement  of  a  specialty  or  record  is  but  inducement  to 
the  action,  nil  debet  is  a  good  plea,  as  in  debt  for  rent  by  indenture,  or  for 
an  escape,  or  on  a  devastavit ;  but  where  an  action  is  grounded  upon  a 
record  or  specialty,  as  in  an  action  by  the  assignee  of  the  sheriff  upon  a 
bail  bond,  the  plaintiff  may  demur  to  the  plea.(5)  If^  however,  the  plaintiff 
do  not  demur  to  the  plea,  it  will  oblige  him  to  prove  the  whole  of  his 
case,  and  admit  the  opposite  party  into  a  general  defence.  (6) 

2.  Non  est  factum. 

The  evidence  which  is  admissible  on  an  issue  joined  upon  the  plea  of 
non  est  factum,  has  been  before  particularly  considered  in  treating  of  the 
action  of  covenant.     If  an  action  is  brought  upon  a  bond  against  one 


(1)  Sands  v.  ledger,  2  Ld.  Ray.  V93. 
'  (2)  Randal  v.  Everest,  1  Mo.  &  M.  42  ;  Pinkerton  v.  Caslon,  2  Barn.  &  Aid.  704.  See  Reilly 
V.  Jones,  1  Bing.  302  ;  Barton  v.  Glover,  1  Holt's  C.  43  ;  Davies  v.  Penton,  6  Barn.  &  Cress.  222, 
in  which  ease  both  the  terms  "penalty"  and  "liquidated  damages,"  occurred.  Where  the  word 
penalty  is  used,  it  is  clear  that  the  jury  may  determine  the  question  of  damages.  Smith  v.  Dick- 
enson, 3  Bos.  &  Pull.  630. 

(3)  Farrant  v.  Olmius,  3  Barn.  &  Aid.  692.  And  see  Ponsonby  v.  Adams,  6  Bro.  P,  C.  418  ; 
Rolfe  V.  Paterson,  5  Id.  4'70 ;  Fletcher  v.  Dyke,  2  T.  R.  32. 

(4)  Astley  v.  Weldon,  2  Bos.  &  Pull.  353. 

The  cases  on  the  subject  of  penalties  and  liquidated  damages,  are  well  stated  in  Sedgwick  on 
Damages,  pp.  425-455  ;  and  Chitty  on  Contr.  (7th  ed.)  pp.  98,  863-869. 

(Th^  form  of  the  agreement  does  hot  determine  the  question  whether  the  damages  stipulated 
for  in  the  contract,  are  to  be  treated  as  agreed  damages  or  as  a  penalty ;  the  nature  of  the  agree- 
ment is  to  be  considered  as  well  as  the  intention  of  the  parties ;  Thoroughgood  v.  "Walker,  2 
Jones  Law  (N.  0  )  15  ;  Low  v.  Nolte,  16  lU.  475  ;  Hosmer  v.  True,  19  Barb.  106;  Lampman  v. 
Cochran,  Id.  388  ;  Mundy  v.  Culver,  18  Id.  336.)  ' 

(5)  1  Saund.  39,  n. ;  Hart  v.  Wilson,  5  Burr.  2586. 

(6)  Rawlins  v.  Danvers,  5  Esp.  N.  P.  C.  39. 
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obligor  alone,  wlio  pleads  non  est  factum,  the  plaintiff  may  maintain  his 
action,  notwithstanding  that  there  appears,  on  the  production  of  the  bond, 
to  be  a  joint  obligor.(l)  And  though  the  bond  is  declared  on  as  the  joint 
bond  of  the  defendant  and  of  other  persons,  it  will  be  sufficient  to  prove 
the  execution  by  the  defendant  alone.(2)  An  obligor  is  a  competent  wit- 
ness to  prove  the  execution  of  the  bond  by  his  co-obligors.(3)  The 
answer  of  an  obligor  in  chancery,  admitting  the  execution  of  a  bond  to 
which  there  is  a  subscribing  witness,  is  only  secondary  evidence.(4)  In 
an  action  by  the  assignee  of  a  bail  bond,  the  defendant  may  prove,  under 
this  general  plea,  that  the  bail  bond  was  dated  and  executed  after  the  re- 
turn of  the  writ.(5)  If  a  person  enters  into  a  bond  by  a  wrong  Christian 
name,  the  name  which  he  assumes  in  the  bond  is  the  proper  name  by 
which  he  ought  to  be  sued.(6) 

The  defendant  may  prove,  under  the  plea  of  non  est  factum,  that  the 
instrument  declared  on  is  void  for  want  of  the  proper  stamp,  or  that  it 
has  been  altered,  after  .execution,  without  any  new  stamp. (7)  It  has  been 
held,  that  a  bond  conditioned  for  the  discharge  of  quarterly  payments  of 
rent  for  a  definite  period,  should  be  stamped  according  to  the  aggregate 
amount  of  the  whole  rent  received.(8)  And  although  a  certain  sum  be 
specified  as  the  penalty  iu  a  bond,  yet  if  it  be  conditional  for  the  payment 
of  all  sums  to  be  advanced,  it  ought  to  be  stamped  as  for  an  unlimited 
sum.(9)  A  deed  indorsed  on  a  former  deed,  as  a  further  security  for  ad- 
vances made  and  to  be  made  under  the  first  deed,  is  exempted  from  an 
ad  valorem  stamp,  if  the  duty  has  been  paid  on  the  first  deed.(lO)  A  con- 
veyance by  debtors  to  trustees,  for  the  payment  of  the  debts  due  to  the 


(1)  "Whelpdale's  Case,  5  Rep.  119 ;  Cabell  v.  Taughan,  1  Saund.  291 ;  Gaultou  t.  Chalmer,  1 
Saund.  291  f,  note;  South  v.  Tanner,  2  Taunt.  254.  As  to  when  the  obligees  should  join  or 
sever,  vide  supra,  p.  462. 

(2)  Middleton  v.  Sandford,  4  Campb.  N.  P.  0.  34.  The  bond  in  this  case  was  the  joint  and 
several  bond  of  the  obUgors. 

(3)  Lookhart  v.  Graham,  1  Str.  53. 

(4)  Call  V.  Dunning,  4  Bast,  53. 

(5)  Thompson  v.  Rook,  4  Maule  &  Selw.  339.  See  Shaw  v.  Lee,  3  Stark.  C.  1%.  If  a  party. 
executes  a  bail  bond  before  the  condition  is  filled  up,  it  is  void.  Powell  v.  Duff,  3  Campb.  iS.  P.  C. 
181.  A  bound  baUiff  may  prove  the  execution,  where  he  is  requested  to  be  attesting  witness. 
Honeywood  v.  Peacock,  3  Campb.  N.  P.  C.  196. 

(6)  Gould  V.  Barnes,  3  Taunt.  504. 

(1)  The  alteration  of  instrument  properly  stamped  by  an  unstamped  writing  avoids  it  entirely 
Keed  v.  Deere,  7  Barn.  &  Cress.  261. 

(8)  See  48  G.  Ill,  c.  149,  Soh.'(similar  provision,  55  G.  Ill,  c.  184) ;  Attree  v.  Anscomb,  2  Maule 
&Selw.  88.  And  see  Collins  V.Collins,  2  Burr.  820;  Walcot  v.  Gouldiug,  8  T.  R.  126;  "Willoughby 
V.  Swinton,  6  East,  550.     See  Mounsey  v.  Stephenson,  7  B.  &  C.  403. 

(9)  Scott  V.  Alsop,  2  Price,  20  ;  48  G.  Ill,  c.  149,  (similar  provision,  55  G.  Ill,  184).  See  Wil- 
liams V.  Rawlinson,  3  Bing  71.  As  to  a  bond  to  secure  damages  and  costs,  see  Lopez  v.  Da 
Tastet,  8  Taunt.  712. 

(10)  48  G  III,  c.  149  ;  Robinson  v.  Macdonnel,  5  Maule  &  Sel.  228.  Clauses  referred  to  iu  an 
agreement,  are  not  to  be  considered  part  of  it,  unless  they  are  actually  annexed.  Attwood  v. 
Small,  7  B.  &  C.  390  ;  Lake  v.  Ashwell,  3  Bast,  326. 
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trustees,  with  a  further  trust  in  favor  of  creditors  generally,  does  not 
require  an  ad  valorem  stamp,  as  upon  a  sale  or  mortgage. (1) 

Breaches  assigned. 

"Where  breaches  of  covenants  are  assigned  on  the  record  (as  in  certain 
cases  they  must  be,  under  the  statute  8  and  9  W.  Ill,  §  8),  (2)  the  plaintiff 
should  be  prepared,  on  the  trial  of  the  issues,  to  prove  the  breaches  as 
suggested,(3)  and  to  give  evidence  of  the  amount  of  his  damages.(4)  And 
where  the  condition  of  a  bond  is  for  the  performance  of  covenants  in  some 
other  deed ;  proof  must  be  given  of  the  execution  of  the  deed  referred  to, 
as  well  as  of  the  breaches  assigned. (5)  If  the  condition  of  a  bond  is  not 
set  out  in  the  pleadings,  but  suggested  only  on  the  roll  after  judgment  on 
demurrer,  the  plaintiff  ought  also  to  prove,  on  the  execution  of  a  writ  of 
inquiry  to  assess  damages,  that  the  bond  produced,  containing  the  condi- 
tion in  question,  is  that  on  which  the  action  was  brought,  and  on  which 
the  judgment  was  obtained  ;  the  mere  production  of  such  a  bond  without 
some  proof  of  the  identity,  is  insufficient.(6) 

3.  Solvit  ad  diem. 

The  defendant,  in  an  action  on  a  bond,  containing  a  condition  to  pay  on 
a  certain  day,  may  plead  payment  on  the  day ;  for  this  is  in  effect  a  plea 
of  performance  of  the  condition,  and  payment  before  a  breach  of  the  con- 
dition is  a  good  discharge,  without  an  acquittance.  And  now,  by  the 
statute  4  Anne,  c.  16,  §  12,  where  the  action  is  brought  on  a  single  billj 
or  bond  without  a  condition,  the  defendant  may  plead  the  same  plea. 
The  proof  of  this  issue  lies  on  the  defendant ;  for  he  maintains  an  afiirm- 
ative,  whicli,  if  proved,  will  be  a  complete  discharge. 

The  plea  of  solvit  ad  diem  will  be  supported  by  proof  of  payment  before 
the  day  appointed,  as  well  as  on  the  day  ;(7)  the  defendant  could  not  in 
this  case  plead  payment  before  the  day,  as  he  might,  if  the  condition  were 
to  pay  on  or  before  a  particular  day.  Payment  before  the  day  (as  Lord 
Hardwicke  said  in  tlie  case  of  Tryon  v.  Carter),(8)  where  the  condition  is 


(1)  55  G-.  Ill,  0, 184 ;  Coates  v.  Perry,  3  Bro.  &  B.  48.  And  see  further  as  to  stamps  on  bon,da, 
&o.,  Vol.  II ;  1  Stark.  N.  P.  C.  119,  162  ;  4  Bsp.  253. 

(2)  All  bonds  are  within  the  statute  except  bail  bonds,  replevin  bonds,  petitioning  creditors' 
bonds,  common  money  bonds,  emdpost  ohit  bonds.  1  Saund.  58,  n.  a;  11  Saund.  181. 

(3)  The  jury  who  try  the  issue  may  assess  the  damages  under  the  common  venire.  Perkins 
T.  Hawkshaw,  2  Stark.  N.  P.  0.  380,  n. 

(4)  2  Saund.  ISY  a ;  2  N.  E.  362. 

(5)  Edwards  v.  Stone,  coram  Lawrence,  J.,  1  Saund.  580,  n. 

(6)  Hudgkinson  v.  Marsd,en,  2  Campb.  N.  P.  C.  121.  In  thi^  case  the,  attesting  witness  was 
not  called,  but  the  plaintiff's  attorney  proved  that  the  bond  produced  was  the  bond  delivered  to 
him,  for  the  purpose  of  bringing  the  action,  and  on  which  the  action  was  afterwards  brought, 
and  the  plaintiff  recovered  on  this  evidence. 

{%)  Bull.  N".  P.  174,  citing  Winch  v.  Pardon ;  Sturdy  v.  Arnaud,  3  T.  R.  601.  See  Anon.,  2 
Wils.  115. 

(8)  1  Mod.  231 ;  3  T.  E.  601 ;  "Willes,  575. 
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for  payment  on  a  certain  day,  is  strictly  not  a  legal  performance  of  tlie 
condition ;  but  it  may  be  given  in  evidence  under  tbe  plea  of  solvit  ad  diem, 
for  tbis  reason,  because  the  money  is  looked  upon  as  a  deposit  in  the  bands 
of  tbe  obligee  until  tbe  day  comes,  and  then  it  is  actual  payment.  A 
payment  of  tbe  debt  to  a  third  person  by  the  plaintiff's  appointment  is 
payment  to  the  plaintiff  himself. (1) 

4.  Solvit  post  diem. 

Proof  of  the  defendant  having  paid  interest  after  the  day  of  payment 
will  falsify  the  plea  of  solvit  ad  diem,  such  subsequent  payment  raising  the 
strongest  presumption,  that  the  debt  was  not  paid  on  the  day  appointed. 
And  though  the  bond  is  old,  and  the  payment  of  interest  was  made  at 
such  a  remote  period,  that  the  whole  debt  may  be  presumed  to  have  been 
discharged  since  that  time,  still  the  plea  will  be  falsified,  by  proving 
interest  paid  after  the  appointed  day.(2)  The  defendant,  in  such  a  ease, 
in  order  to  take  advantage  of  the  legal  presumption  of  payment  after  the 
lapse  of  twenty  years,  ought  to  plead  the  plea  of  solvit  post  diem  /(3)  and 
then,  if  nothing  is  proved  but  the  payment  of  interest  above  twenty  years 
ago,  the  issue  ought  to  be  foani  for  the  defendant. 

Payment  presumed  after  twenty  years. 

If  a  bond  has  been  suffered  to  lie  dormant  for  twenty  years,  this  of 
itself  raises  a  presumption  of  payment.  Forbearance  for  so  long  a  time, 
unex-pJained,  is  a  circumstance  from 'which  the  jury  may  and  ought  to 
infer  that  the  bond  has  been  satisfied. (4)  It  has  been  sometimes  said,  that 
payment  may  be  presumed  even  within  that  time  ;(5)  but  this  is  to  be  un- 
derstood with  reference  only  to  those  cases  where  there  has  been  some 
other  evidence  to  raise  such  a.  presumption,  as  the  settling  of  an  account 
in  the  intermediate  time,  without  noticing  any  demand  upon  the  bond. (6) 
However,  the  presumption  arising  after  such  a  lapse  of  titoe  ma,y  be 
repelled  by  proof  of  the  defendant's  recent  admission  of  the  debt :  or  by 
proof  of  the  payment  of  interest  within  twenty  years,  which  is  an  acknowl- 
edgment that  tbe  principal  sum  was  not  then  discharged  ;(7)  or  the  pre- 
sumption may  be  answered  by  proof  of  other  circumstances  explaining} 
satisfactorily,  why  an  earlier  demand  has  not  been  made.(8) 


(1)  Taylor  v.  Beal,  Cro.  Bl.  222. 

(2)  Moreland  t.  Bennet,  1  Str.  652 ;  Bull.  N.  P.  174. 

(3)  This  plea  is  given  by  stat.  4  Anne,  c.  16,  §  12.  As  to  the  point,  whether  proof  of  payment 
of  the  principal  only  will  support  this  plea,  see  Dixon  v.  Parks,  1  Esp.  C.  110  ;  Hellier  v.  Prank- 
lin,  1  Stark.  K  P.  C.  291. 

(4)  6  Mod.  22  ;  4  Burr.  1963;  Oswald  v.  teigh,  1  T.  E.  210. 

(5)  1  Butt.  434 ;  Cowp.  109. 

(6)  1  T.  R.  2*ri,  272;  4  Burr.  1963;  Colsel  v.  Budd,  1  Oampb.  27. 

(7)  1  T.  E.  270. 

(8)  As  iti  iJewman  v.  Newman,  1  Stark.  N'.  P.  C.  lOl,  where  the  obligee  had  resided  abroad 
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Indorsement  by  obligor. 

Indorsements  on  a  bond,  purporting  that  interest  has  been  paid  on  the 
principal  sum,  have  been  admitted  in  evidence,  under  certain  circum- 
stances, as  proof  of  the  facts  there  stated,  to  repel  the  presumption  of  pay- 
ment of  the  principal,  and  to  raise  a  contrary  presumption,  namely,  that 
the  principal  sum  has  not  been  discharged.  An  indorsement  to  this 
effect  in  the  handwriting  of  the  obligor,  or  made  by  his  direction,  or  with 
his  privity,  is  clearly  admissible  in  evidence  against  him,  or  against  his 
personal  representative,  as  an  admission. 

Whether  indorsements  by  the  obligee  can  be  admitted  in  favor  of  his 
personal  representative,  in  an  action  against  the  obligor,  is  a  very  differ- 
ent question,  and  requires  consideration.  The  general  principle  certainly 
is,  that  a  person  cannot  make  evidence  for  himself:  what  he  says  or 
writes  for  himself  cannot  be  evidence  for  his  representative  claiming  in 
his  right  or  place ;  what  a  party  has  said  or  done,  may  be  evidence 
against  himself,  but  it  can  only  be  admitted  to  restrain,  not  to  advance  his 
interest.(l)  And  although  there  are  a  variety  of  cases,  in  which  written 
entries  by  persons  against  their  interest  have  been  admitted  after  their  de- 
cease as  evidence  of  the  fact  there  stated,  it  is  to  be  observed  that,  in  those 
cases,  the  entries  have  been  received  in  evidence,  not  in  favor  of  the  per- 
sons who  made  them,  nor  for  their  representatives,  but  on  the  part  of  third 
persons,  who  had  no  concern  whatever  in  making  them.  There  must, 
therefore,  be  some  special  circumstances,  to  form  an  exception  to  the 
general  rule,  and  to  render  such  indorsements  admissible. 

The  case  of  Searle  v.  Lord  Barrington,(2)  is  the  earliest  reported  case 


for  the  last  twenty  years.    But  proof  of  tbe  defendant's  poverty  is  not  sufficient  to  rebut  the  pre- 
sumption.   "WiUaume  v.  Georges,  1  Campb.  N.  P.  C.  211. 

(1)  2  Ves.  42,  43 ;  5  T.  R.  123. 

(2)  2  Str.  826;  S.  C,  8  Mod.  219;  S.  C,  2  lord.  Eaym.  ISIO;  S.  C,  3  Brown  P.  C.  593.  The 
dates  wUl  be  found  to  be  as  follows:  The  bond  was  dated  in  June,  leST  ;  the  obligor  died  in 
ITIO;  the  plaintiff's  letters  of  administration  were  obtained  in  July,  1123;  the  first  action  was 
tried  before  Pratt,  C.  J.,  in  1124;  the  second  action,  before  Raymond,  C.  J.,  in  1126.  The  writ 
of  error  in  the  Exchequer  Chamber  was  in  1129 ;  and  the  judgment  of  the  Exchequer  Chamber 
was  affirmed  on  appeal  to  the  House  of  Lords  in  1130.  See  the  reports  in  Strange  and  Brown. 
The  time  of  the  obligee's  death  is  not  stated  in  any  of  the  reports ;  but  it  appears  that  administra- 
tion of  his  effects  was  sued  out  in  1123,  which  was  about  twenty-six  years  afler  the  date  of  the 
bond. 

With  reference  to  this  case,  the  reader  is  refeiicd  to  Gljn  v.  Bank  of  England,  3  Tes.  42; 
Turner  v.  Crisp,  2  Str.  821 ;  Rose  v.  Biyant,  2  Campb.  323 ;  and  the  case  of -Bosworth  v.  Cotch- 
ett,  supra,  p.  451. 

(In  the  Executors  of  Clark  v.  Hopkins  (1  John.  R.  556),  the  court  refused  to  allow  Judgment 
to  be  entered  on  a  bond  and  warrant  of  attorney,  after  a  lapse  of  eighteen  yeai's,  holding  that 
the  presumption  in  such  a  case  is  that  the  bond  lias  been  paid.  And  in  Bander  v.  Snyder  (6 
Barb.  63),  the  lapse  of  fourteen  years  was  considered  a  strong  circumstance  tending  to  prove  that 
a  bond  and  mortgage  has  been  paid.  As  a  matter  of  law,  no  lapse  of  time,  short  of  that  pre- 
scribed by  the  Statute  of  Limitations,  will  raise  a  presumption  of  payment  (Thayer  v.  Mowry 
36  Maine,  281) ;  but  in  connection  with  other  evidence,  it  is  often  a  very  strong  circumstance  to 


CH.  XII.]  Of  Debt.  487 

that  can  be  found  after  a  careful  search,  in  which  the  effect  of  indorse- 
ments in  the  handwriting  of  the  obligee  appears  to  have  been  considered. 
This  was  an  action  on  a  bond,  brought  by  the  plaintiff,  as  administratrix 
of  her  deceased  husband  (the  obligee),  against  the  defendant  as  adminis- 
trator of  the  obligor.  The  defendant  insisted  on  the  length  of  time  that 
had  elapsed  between  the  date  of  the  bond  and  the  commencement  of  the 
action,  which  was  about  twenty  seven  years,  as  raising  a  presumption 
that  the  money  had  been  paid :  in  answer  to  this,  the  plaintiff  offered  in 
evidence  two  indorsements  on  the  bond,(l)  in  the  handwriting  of  the 
obligee,  one  dated  in  December,  1699,  the  other  in  March,  1707,  purport- 
ing that  the  whole  of  the  interest  had  been  paid  up  to  the  time  of  these 
dates.  The  Chief  Justice  Pratt,  before  whom  the  action  was  first  tried, 
rejected  the  evidence,(2)  on  account  of  the  inconvenience  which  would 
arise  from  allowing  the  obligee,  in  whose  custody  the  bond  always 
remains,  to  make  such  indorsements,  whenever  he  might  think  proper. 
The  plaintiff  was  accordingly  nonsuited.  But,  after  an  argument  in  the 
Court  of  King's  Bench  on  a  case  stated  for  the  opinion  of  that  court,  the 
other  three  judges  held,(3)  that  the  indorsements  in  question  ought  to  have 
been  left  to  the  consideration  of  the  jury  ;  "for  the  jury  (as  the  report  in 
Strange  states)  might  have  reason  to  believe  that  it  was  done  with  the 
privity  of  the  obligor;  and  the  constant  practice  is  for  the  obligee  to 
indorse  the  payment  of  interest,  and  that  for  the  sake  of  the  obligor,  who 
is  safer  by  such  an  indorsement  than  by  taking  a  loose  receipt."  And  the 
report  in  the  8th  Mod.  is  full  and  strong  to  the  same  effect.  "  It  is  the 
daily  practice  (says  that  report)  to  make  such  indorsements  on  bonds,  and 
generally  at  the  request  of  the  obligor ;  and  this  is  the  best  and  surest 
evidence  of  the  payment  of  the  money,  because  acquittances  and  notes 
may  be  lost,  whereas  indorsements  will  continue  as  so  many  brands  on 
the  bond,  into  whose  hands  soever  it  falls,  as  long  as  the  original,  which 
creates  the  charge,  shall  continue."  The  nonsuit  was  not  set  aside,  because 
at  the  time  there  was  a  prevailing  notion  that,  as  the  plaintiff  had  been 
put  out  of  court  by  the  nonsuit,  the  court  could  not  order  a  new  trial. 


prove  payment.  Gould  v.  "White,  6  Foster  (N.  H.)  178  ;.  18  Barb.  401 ;  MoKeethau  v.  Atkinson, 
1  Jones'  Law  (ST.  C),  421.  The  lapse  of  twenty  years,  in  a  court  of  ec(uity,  raises  a  presumption 
of  fact  that  the  debt  has  been  paid  (McQueen  v.  Fletcher,  4  Rich.  Bq.  152);  and  this  has  been 
held  to  be  the  presumption  at  common  law.  Smith  v.  Benton,  15  Mis.  311.  See  Perkins  v. 
Hawkins,  9  Gratt.  649  ;  and  "Walker  v.  'Wright,  2  Jones'  Law  (N.  C),  155. 

An  indorsement  of  a  payment  on  a  promissory  note,  in  the  handwriting  of  the  payee,  without 
any  other  evidence  of  the  fact  of  payment,  cannot  be  submitted  to  a  jury  as  proof  of  payment,  to 
take  the  case  out  of  the  Statute  of  Limitations.  Roseboom  v.  Billington,  17  John.  R.  182.  Evi- 
dence that  the  indorsement  was  made  at  or  about  the  tune  of  its  date,  when  it  was  against  the 
interest  of  the  party  making  it,  will  authorize  its  submission  to  the  jury.) 

(1)  See  3  Brown  P.  0.  593,  and  2  Lord  Raym.  1370. 

(2)  See  the  Reports  in  Strange,  and  8  Mod. 

(3)  See  Rep.  in  Strange. 
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The  plaintiff  afterwards  brought  a  new  actioD,  which  was  tried  before 
Lord  Eaymond;  and  the  same  indorsements  were  again  offered  in  evi- 
dence, to  repel  the  presumption  of  payment  of  the  principal.  The  counsel 
for  the  defendant  objected  to  the  evidence,(l)  on  the  ground  that  it  did 
not  appear  when  the  indorsements  were  made,  otherwise  than  by  the 
indorsements  themselves.  But  Lord  Eaymond  was  of  opinion  that  the 
indorsements  were  evidence  to  be  left  to  the  consideration  of  the  jury, 
and  therefore  allowed  them  to  be  read ;  and  other  circumstatial  evidence 
being  given  to  induce  the  jury  to  believe  that  the  bond  had  not  been  satis- 
fied, (2)  the  plaintiff  had  a  verdict.  The  defendant's  counsel  tendered  a 
bill  of  exceptions,  which  was  sealed  by  the  chief  justice ;  and  a  writ  of 
error  was  brought  in  the  Exchequer  Chamber.  The  errors  were  twice 
argued  in  Exchequer  Chamber,  and  the  judgment  of  the  Court  of  the 
King's  Bench  was  a£Srmed.(8)  A  writ  of  error  was  then  brought  in  the 
House  of  Lords ;  and  after  counsel  had  been  heard  on  this  writ  of  error, 
and  the  judges  had  delivered  their  opinions  seriaium,  the  House  of  Lords 
affirmed  tlie  judgment  of  the  Exchequer  Chamber. 

The  grounds  of  the  decision  in  the  Exchequer  Chamber  and  in  the 
House  of  Lords  do  not  appear  in  any  of  the  reports.  The  reason  given 
by  the  Court  of  King's  Bench,  on  the  argument  after  the  first  trial,  has 
been  before  mentioned ;  the  three  judges  on  that  occasion,  who  were 
against  the  rejection  of  the  evidence,  adverted  to  the  common  practice  of 
indorsements  being  made  by  the  obligee,  and  were  of  opinion  that  the  in- 
dorsements ought  to  have  been  left  to  the  jury,  who  were  to  consider 
whether  the  indorsements  were  made  with  the  privity  of  the  obligor. 
There  appears  to  have  been  no  direct  proof  of  the  indorsements  having 
been  made  at  the  time  when  they  bore  date,  and  this  is  mentioned  as  the 
ground  of  the  objection. (4)  If  the  obligee,  by  whom  the  indorsements 
were  made,  had  died  within  twenty  years  after  the  date  of  the  bond,  this 
would  have  supplied  direct  evidence,  at  least,  that  the  indorsements  were 
made  before  the  presumption  of  the  payment  of  the  principal  could  have 
arisen,  and  when  it  was  against  the  interest  of  the  obligee  to  make  such 
indorsements,  if  the  fact  of  the  receipt  of  interest  was  untrue  ;  and  then,  it 
might  have  been  said,  the  jury  would  be  warranted  in  concluding  that 
such  indorsements,  so  made  against  the  interest  of  the  party,  had  been 
made  with  the  privity  of  the  obligor.  But  the  death  of  the  obligee  is  not 
stated  in  the  reports  ;  and,  to  judge  from  the  course  of  the  arguments  in 
the  Court  of  King's  Bench,  as  well  as  in  the  House  of  Lords,  it  seems  not 


(1)  See  Report  in  Brown. 
.     (2)  Seo  Brown's  Report. 

(3)  According  to  tlie  report  in  Strange,  five  judges  thought  the  evidence  admissible ;  two  were 
of  the  contrary  opinion.  The  report  in  Brown  states,  that  the  judgment  was  ai3armod  by  tha 
opinion  of  all  the  judges. 

(4)  See  the  Report  in  Brown. 
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to  have  been  proved.  Nor  is  there  any  other  direct  proof,  stated  in  the 
reports  of  the  indorsements  having  been  made  within  twenty  years. 

Upon  the  whole,  the  case  of  Searle  v.  Lord  Barrington  seems,  at  least, 
to  have  established  this  principle,  that  indorsements  by  the  obligee,  pur- 
porting to  be  made  within  twenty  years  after  the  date  of  the  bond,  though 
not  proved  by  direct  evidence  to  have  been  made  within  that  time,  are 
yet  admissible,  to  repel  the  presumption  of  payment,  after  the  lapse  of 
twenty  years,  and  are  proper  to  be  left  to  the  consideration  of  the  jury, 
provided  there  are  any  circumstances  in  the  case  to  show  that  the  indorse- 
ments have  been  made  before  the  presumption  could  arise. 

An  indorsement  by  the  obligee,  purporting  that  part  of  the  principal 
sum  has  been  received,  if  made  after  the  presumption  of  payment  has 
arisen,  is  clearly  inadmissible.(l)  And  further,  if  the  defendant  produces 
direct  evidence  of  the  payment  of  the  principal  sum  and  interest  at  a  cer- 
tain time  within  twenty  years,  the  plaintiff  cannot  be  allowed  to  encounter 
that  evidence  by  an  indorsement  in  the  handwriting  of  the  obligee,  pur- 
porting that  interest  and  part  of  the  principal  sum  were  paid  at  a  subse- 
quent time;(2)  for,  supposing  the  fact  to  be  true  that  the  bond  had  been 
satisfied  by  payment,  it  would  obviously  be  to  his  advantage  to  mate  such 
an  indorsement  which  might  a,fterwards  be  used  as  evidence  in  an  action 
upon  the  bond. 


CHAPTEE  Xlli. 

OF    THE    EVIDBKCE    IN"   AN   ACTION    OF   REPLEVIN. 

The  next  action  to  be  treated  of,  is  the  action  of  replevin,  in  which  thfe 
plaintiff  complains  of  an  unjust  taking  and  detention(3)  of  his  goods  and 


(1)  Turner  v.  Oriap,  2  Str.  821,  Iby  Lee,  C.  J. 

Note  10'72. — Indobsbment  before  presumption  op  patment. — In  Eosebroom  v.  BiUington  (It 
John  R.  182),  Chief  Justice  Spencer  declared,  that  to  admit  evidence  of  a  party's  own  creating) 
was  repugnant  to  every  sound  principle  of  law.  However,  he  seems  to  arrive  at  the  same  con- 
clusion of  our  author  in  the  text,  namely,  that  such  evidence  Is  admissible,  where  it  appe&rS 
that  the  indorsement  was  made  at  a  time  when  its  operations  would  be  against  the  interest  of  the 
party  making  it. 

(2)  Rose  V.  Bryant,  2  Campb.-323. 

(3)  Note  1013. — Unjust  taeins  and  detention. — In  Massachusetts  and  Maine,  it  is  settled, 
jhat  whatever  might  be  the  strict  principles  of  the  common  law,  yet  under  their  statutes  an  action 
of  replevin  may  be  maintained  in  case  of  an  unlawful  detention,  though  the  taking  was  not  tor- 
tious and  unlawful.  Badger  v.  Phinney,  15  Mass.  R.  459 ;  Baker  v.  Fales,  16  Id.  147  ;  Seavef  v. 
Dingley,  4  Greenl.  306. 

(The  code  of  New  Tork  has  a  chapter  on  the  "claim  and  deUvery  of  personal  property," 
which  is  a  substitute  for  the  former  action  of  replevin.  §§  206-21Y.  See  Brockway  t.- Burnap, 
16  Barb.  309;  3  Sand.  tOI.) 
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chattels.  The  principal  subject  of  controversy  in  this  action  is  generally, 
whether  the  taking  can  be  justified;  for,  with  respect  to  the  mere  deten- 
tion, that  can  scarce  ever  be  a  ground  of  complaint,  excepting  where  the 
arrears  of  rent  or  amends  for  the  damage  have  been  tendered  to  the 
distrainer. 

Right  of  property. 

If  issue  be  joined  on  the  right  of  properfcy,(l)  it  is  necessary  for  the 
plaintiff  to  prove  either  a  gensral  or  special  property  in  the  goods,  at  the 
time  when  he  alleges  they  were  taken ;  it  has  been  said,  that  it  is  not 
sufficient  for  Lim  merely  to  show  that  the  goods  were  in  his  possession. (2) 


(1)  Clifl'sEnt.954;  Cro.  Bliz.  475;  Com.  Dig.  Pleader,  3  K,  11. 

Note  1074 — A  taking  under  a  fraudulent  purchase  may  well  be  considered  as  tortious;  such 
a  sale  changes  no  property,  if  the  vendor,  on  discovery  of  the  fraud,  rescinds  the  contract,  or 
treat  it  as  a  nullity ;  and  in  replevin,  if  issue  be  joined  on  the  right  of  property,  no  previous  de- 
mand need  be  proved,  though  the  original  taking  was  lawful.     Seaver  v.  Dingley,  4  Greenl.  306. 

In  New  Tork  (2  E.  S.  366,  §  17),  "  the  title  of  any  purchaser  in  good  faith  of  any  goods  or 
chattels  acquired  prior  to  the  actual  levy  of  any  execution,  without  notice  of  such  execution  be- 
ing issued,  shaU  not  be  divested  by  the  fact  that  such  execution  had  been  delivered  to  an  offi- 
cer, to  be  executed  before  such  purchase  was  made."  Held,  that  a  levy  on  property  which  in 
law  is  valid  as  against  the  defendant  in  the  execution,  and  wUl  justify  a  sale  under  it,  will  oper- 
ate to  defeat  a  subsequent  purchase,  though  lona  fide  and  for  valuable  consideration.  Butler  v. 
Maynard,  11  Wend.  548. 

*  *  And  as  to  the  right  of  a  vendor,  defrauded  on  the  sale  of  goods,  to  maintain  replevin  in 
the  cepit  against  the  vendee  and  his  execution  creditor,  see  McKnight  v.  Morgan,  2  Barb.  S.  C.  R. 
171 ;  Acker  v.  Campbell,  23  Wend.  372 ;  Ash  v.  Putnam,  1  HOI,  302  ;  Cary  v.  HotaUing,  Id.  311. 
And  see  Stillman  v.  Squire,  1  Denio,  327 ;  Anonymous,  4  Hill,  603  ;  Morris  v.  Danielson,  3  HUl, 
168 ;  Cummings  v.  Vorce,  Id.  282 ;  Barrett  v.  Warren,  Id.  348  ;  Mount  v.  Deriok,  5  Id.  455  ;  Pat- 
tison  v.  Adams,  7  HiU,  126 ;  Pierce  v.  Tan  Dyck,  Id.  613,  as  to  circumstances  under  which  re- 
plevin lies,  and  the  distinction  between  replevin  in  the  cepit  and  ia  the  deiinet.  And  see  1  Sm. 
L.  Cases,  151  et  seq.,  in  the  notes  to  Armory  v.  Delamirie.  *  *  (See  under  the  New  York  Code, 
Brockway  v.  Burnap,  16  Barb.  309,  and  oases  cited  there.) 

(2)  10  Mod.  25. 

Note  1075. — Possession. — To  maintain  replevin,  it  is  one  of  the  indispensable  requisites,  that 
the  plaintiff  should  have  a  right  to  the  possession  of  the  goods.  Wheeler  v.  Train,  3  Pick.  255  ; 
4  Id.  168.  Though  the  plaintiff  was  the  general  owner,  yet  having  leased  the  goods,  which  were 
in  the  possession  of  the  lessee  when  the  action  was  brought,  he  oould  not  maintain  his  action. 
Id.  But  the  lease  having  expired  before  judgment,  defendant  was  content  to  have  judgment  for 
costs  only,  and  not  for  a  return.  Id.  The  principle  of  that  case  has  been  recognized  in  ColUns 
V;  Evans,  15  Pick.  63.     (See  Russell  v.  Allen,  3  Kernan  R.  173.) 

Where  a  party  is  rightfully  iu  possession  of  property  belonging  to  another,  he  does  not  un- 
lawfully detain  it,  until  after  a  demand  by  the  true  owner  and  a  refusal  Seaver  v.  Dingley,  4 
Greenl.  306 ;  Galvin  v.  Bacon,  2  Pairf  R.  28.  In  Hussey  v.  Thornton  (4  Mass.  R.  405),  and  Mar- 
ston  V.  Baldwin  (17  Mass.  R.  606),  that  point  was  not  taken. 

If  the  property  has  been  taken  tortiously,  or  without  the  assent  of  the  owner,  no  previous  de- 
mand is  necessary.     Galvin  v.  Bacon,  2  Pairf.  R.  28. 

*  *  The  text  is  well  illustrated  in  the  following  cases  :  Pringle  v.  Pliilips,  1  Sandf.  S.  C.  H. 
292;  Redman  V.  Hendricks,  Id.  32;  Sharp  v.  WitteidiaD,  3  Hill,  576;  Pattison  v.  Adams,  7 
Hill,  126  ;  Bond  v.  Mitchell,  3  Barb.  S.  0.  R.  304.  And  see  1  Sm.  L.  Ca^.  151,  etseq.,  in  the  notes 
IjO  Armory  v.  Delamirie ;  and  Stephens'  N.  P.  2485.  *  * 

(Forwarding  merchants  who  have  advanced  on  goods  that  have  been  consigned  to  them,  have 
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Tbe  plaintiff's  interest  in  the  property  must  be  proved  agreeably  to  the 
statement  in  tbe  declaration.  Where  the  interest  is  several,  there  should 
be  several  replevins.(l)  Where  the  property  of  a  feme  covert  is  taken 
after  marriage,  the  husband  should  sue  alone,  but  the  vnfe  may  be  joined 
if  they  were  taken  before  the  marriage.{2)  Executors  may  maintain 
replevin  for  goods  of  their  testator  taken  in  his  lifetime.(3) 

Non  cepit. 

The  general  issue  in  replevin  is  non  cepit — that  is,  whether  the  defend- 
ant took  the  cattle  or  goods,  or  any  part  of  them,  in  the  manner  in  which 
the  plaintiff  complains.  This  issue  admits  the  property  to  be  in  the  plain- 
tiff, and  disputes  only  the  caption.  If  the  defendant  means  to  dispute  the 
point  of  property,  he  ought  to  plead  it ;  for  he  will  not  be  allowed  to  dis- 
prove the  ownership  under  an  issue  which  only  denies  the  taking.(4) 

The  declaration  names  a  particular  place,  in  which  the  goods  were 
taken  ;  if,  therefore,  at  the  trial,  it  should  appear  that  the  goods  were  not 
originally  taken  in  that  place,  nor  afterwards  carried  thither  by  the 
defendant,  the  plaintiff  has  failed  in  proving  a  part  of  his  charge,  and 
will  be  nonsuited.(5)  But  if  the  plaintiff  prove  that  the  goods  were  in  the 
defendant's  possession  at  the  place  described  in  the  declaration,  he  has 
proved  as  much  as  is  necessary  upon  this  issue :  for,  though  the  defendant 
originally  took  them  at  another  place,  yet  if  he  took  them  wrongfully  at 
first,  the  wrong  is  continued  in  every,  place  where  he  afterwards  detains 
them.(6)  The  same  remark  applies  to  the  case  where  the  defendant 
pleads  that  he  took  the  goods  in  another  place,  traversing  the  place 
named  in  the  declaration  upon  which  traverse  the  plaintiff  takes  issue  ; 
proof  of  the  goods  having  been  in  the  defendant's  possession  at  the  place 
named  in  the  declaration,  will  maintain  the  issue  wherever  they  may  have 
been  originally  taken. 


such  a  property  in  the  goods  as  will  enable  them  to  maintain  an  action  under  the  code  to  recover 
the  possession  of  them  against  a  stranger  to  whom  the  carrier  has  wrongfully  delivered  them. 
Ktzhugh  V.  Wiman,  5  Seld.  N.  Y.  B.  559.  The  form  of  entering  the  judgment  is  prescribed  by 
the  Code,  §  271 ;  Dwight  v.  Enos,  5  Seld.  ilO.) 

(1)  1  Inst.  145  b  ;  Bro.  Abr.  EepL  pi  12 ;  Com.  Dig.  3  K,  10. 

(2)  Bern  et  ux.  v.  Mattaire,  Cas.  temp.  Hard.  119,  E.  N.  B.  69  K. 

(3)  Arundell  v.  TrevU,  1  Sid.  81. 

(4)  Note  1076. — Where,  besides  the  plea  of  more  cepit,  defendant  •gle&ia  property  in  athird  person, 
the  jury  rrmst  pass  upon  both  issues ;  otherwise  judgment  will  be  reversed.  Boynton  v.  Page, 
13  Wend.  425 ;  Bemus  v.  Beekmau,  3  Id.  eeT  ;  Law  v.  Merrils,  6  Id.  272. 

*  *  And  see  Ingraham  v.  Hammond,  1  Kill,  353 ;  Anstice  v.  Holmes,  3  Denio,  244;  6  Ire- 
dell, 38 ;  Prosser  v.  Woodward,  21  Wend.  205  ;  Sawyer  v.  Huff,  25  Maine,  464.  *  * 

(5)  Johnson  v.  Woolyer,  1  Str.  507 ;  Weston  v.  Carter,  1  Sid.  10;  Bull.  N.  P.  54.  Here  there 
was  no  taking  whatever  in  the  place  named  in  the  declaration.  See  Abercrombie  v.  Parkhurst, 
2  Bos.  &  Pull.  481.  The  defendant  may  plead  cepit  in  alio  loco,  and  may  entitle  himself  to  a  re- 
turn by  an  avowry,  which,  in  that  case,  is  not  traversable.     1  Ventr.  127.   BuU  N.  P.  54. 

*  *  See  the  cases  cited  amte,  in  notes  1074, 1075,  1076.  *  * 

(6)  Walton  v.  Kersop,  2  Wils.  354, 
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Avowry. 

An  avowry  or  cognizance  admits  tlie  plaintiff's  property  and  the  taking 
of  the  distress,  but  justifies  the  taking,  and  sets  forth  the  cause  of  the  dis- 
tress in  order  to  have  a  return.(l)  So  that,  in  effect,  both  parties  are  ac- 
tors ;  the  plaintiff  to  have  damages  for  the  taking  and  detaining  of  his 
goods;  the  defendant,  the  avowant,  to  have  a  return  of  the  g:ods  and 
damages.  Avowries  are  for  rent,  services,  heriots,  &c.,  or  for  taking  cattle 
damage  feasant.  The  issues  joined  upon  pleas  to  those  avowries  will  now 
be  separately  considered. 

1.  Pleas  to  avowries  for  rent. 

The  most  usual  pleas  in  bar  to  an  avowry  for  arrears  of  rent,  are,  that 
the  avowment  did  not  demise,  or  that  the  plaintiff  did  not  hold,  in  man- 
ner and  form  as  the  avowry  alleges.  These  pleas  require  the  defendant 
to  prove  the  demise  on  which  the  rent  accrues,  as  stated  in  the  avowry. 
If  the  defendant  avow  for  rent  under  a  demise  to  the  plaintiff,  but  it  ap- 
pears that  there  was  only  an  agreement  for  a  future  lease,  the  avowry  is 
not  proved. (2)  A  tenancy,  sufficient  to  authorize  a  distress,  may,  how- 
ever, be  created  by  other  means  besides  a  formal  lease ;  and  it  seems,  that 
where  a  person  has  been  in  possession  for  more  than  a  j^ear  under  an 
agreement  for  a  lease,  (3)  or  where  he  has  paid  rent,  a  valid  distress  may 
be  made  on  the  premises.(4)  AVhere,  indeed,  the  rent  is  not  fixed,  and 
there  has  been  no  payment  of  rent,  the  occupier  of  the  premises  will  not 
be  liable  to  a  distress.(5)  Unstamped  receipts,  tending  to  show  that  the 
plaintiff  had  previously  paid  the  rent  specified  in  the  avowry,  for  the  same 
premises,  are  inadmissible  to  support  this  issue.  (6) 

In  support  of  an  issue  upon  the  plea  of  "  non  tenuit  modo  et  forma,"  the 
tenancy  must  be  proved  as  alleged.  An  averment  of  a  joint  demise  by  a 
husband  and  his  wife,  was  held  to  be  disproved,  where  the  only  evidence 
of  the  demise  was  the  receipt  of  rent  by  the  husband,  and  where  the  au- 
thority to  distrain  was  given  by  him,  though  the  premises  were  the  wife's 
inheritance. (7)     If  the  avowry  state  that  the  plaintiff  held  as  tenant  at  a 


(1)  See  the  case  of  Jack  v.  Martin,  U  Wend.  SOT  ;  6  Hill  R.  613. 

(2)  Hegan  v.  Johnson,  2  Taunt.  148  ;  Dunk  v.  Hunter,  5  Barn,  k  Aid.  322.  Many  cases  have 
been  decided  on  the  distinction  between  agreements  for  leases  and  actual  demises.  Vide  su- 
pro,  p.  286. 

(3)  Agreement  for  lease.— See  Schiefifelih  v.  Carpenter,  l6  "Wend.  400,  409.  (Hill  v.  Stocking,  6 
Hill  R.  271 ;  Nichols  v.  Dusenbuty,  2  Comst.  283.) 

(4)  Knight  v.  Bennett,  3  Buig.  361 ;  Hamerton  v.  Stead,  3  Bam.  &;  Cress.  478 ;  Mann  v.  Love- 
joy,  1  Ry.  &  Mo.  355. 

(5)  Vide  supra,  n.  2 ;  by  Ld.  Tenterden,  Ch.  J.,  1  Ry.  &  Mo.  356.  As  to  the  nature  of 
thfe  tenancy  of  a  mortgagor,  and  his  lessee,  see  5  Barn.  &  Aid.  605,  n.  As  to  the  circumstan- 
ces which  render  assignees  of  bankrupts  liable  as  tenants,  vide  supra,  p.  467  ;  Hancock  v.  Welsh, 
1  Stark.  N.  P.  C.  347. 

(6)  Hawkins  v.  "Warre,  6  D.  &  R.  512. 

(7)  Parry  v.  Hindle,  2  Taunt.  180.     (The  subject  of  variance  is  not  now  so  important,  since 
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certain  rent  payable  half-j'carly,  and  it  appears  that  the, premises  were  let 
at  a  higher  rent,  or  that  the  times  for  the  payment  of  rent  are  incorrectly 
set  forth,  it  will  be  a  fatal  variance.(l)  It  is  not  a  material  variance,  if  it 
is  alleged  in  the  avowry,  that  the  premises  are  held  of  the  defendant  at  a 
certain  rent,  and  it  is  proved  that  the  plaintiff  held  other  premises  together 
■with  those  mentioned,  at  a  specified  rent ;  for  each  part  of  the  land  is  liable 
to  the  whole  rent.(2)  It  is  not  necessary  to  prove  the  plaintiff's  holding 
for  the  precise  time  mentioned  in  the  avowry.  (3) 

The  plaintiff,  upon  the  trial  of  this  issue,  will  not  be  allowed  to  prove 
that  the  landlord,  under  whom  he  gained  possession,  had  no  right  or  title 
to  demise  the  premises  ;(4)  for  he  could  not  plead  it  in  bar  to  the  avowry, 
the  plea  'of  nil  habuit  in  tenemeniis  having  been,  taken  away  by  the  stat. 
11  G-.  II,  c.  19,  §  22,  which  permits  the  landlord  to  avow  generally,  with- 
out setting  forth  his  title  ;  and  as  he  cannot  plead  such  matter,  so  he  can- 
not give  it  in  evidence  under  the  plea  of  non  demisit  or  non  ienuit.{5) 
And  although,  as  will  be  presently  noticed,  the  plaintiff  may  avail  himself 
of  payments  made  in  order  to  avoid  a  distress  for  enforcing  a  charge  cre- 
ated before  the  lessor's  title  commenced,  yet  the  plaintiff  will  not  be  ad- 
mitted to  show,  that  the  premises  held  by  him  had  been  mortgaged  by  the 
defendant  before  the  commencement  of  the  lease,  and  that  he  had  attorned 
to  the  mortgagee  ;  for  this,  in  effect,  disputes  the  right  of  the  defendant  to 
demise. (6)  It  has  been  before  considered,  in  what  cases  a  tenant  will  be 
permitted  to  show  that  his  landlord's  title  has  expired  ;  and  where  he  Avill 
be  allowed  to  explain  the  circumstances  under  which  he  may  have  made 
an  attornment,  so  as  not  to  be  concluded  by  it.(7) 

No  rent  in  arrear. 

The  plea  of  riens  in  arrear  admits  the  demise  in  the  manner  stated  in 
the  avowry. (8)  And  the  issue  will  be  maintained,  by  proving  that  rent 
to  any  amount  is  in  arrear ;  and  this,  notwithstanding  the  issue  is  not  in 
the  general  form,  but  is  merely  as  to  a  specific  sum  being  in  arrear.(9)  The 


the  court  has  power  to  amend  in  all  cases  where  the  opposite  party  has  not  been  misled.     Code 
Qf  New  York,  §  169  ;  Corning  t.  Corning,  2  Seld.  91.) 

(1)  Brown  v.  Sayce,  4  Taunt.  320,  where  the  amount  of  rent  was  laid  under  a  videlicet;  Bris- 
tow  V.  "Wright,  Doug.  665. 

(2)  Hargrave  v.  Shewin,  6  Barn.  &  Cressw.  34. 
(3) 'Forty  v.  Imber,  6  Bast,  434. 

(4)  Non  Tiabuit. — Held,  that  nil  habuit  in  ienementis  is  no  plea  in  an  action  of  debt  for  use  and 
occupation.     Curtis  v.  Spetty,  1  Bing.  N.  C.  15. 

(5)  SyUivan  v.  Strading,  2  Wils.  208. 

(6)  Alchorne  v.  G-omme,  2  Bing.  54.    Tha  tenant  will  not  be  allowed  to  show  that  his  >  land- 
lord was  only  a  receiver.     Dancer  v.  Hastings,  4  Bing.  2. 

(1)   Vide  supra,  p.  293. 

(8)  Hill  V.  Wright,  2  Bsp.  C.  669.    If  the  issue  upon  the  plea  of  non-temiit  is  found  for  the 
plaintiff,  the  issue  on  this  plea  becomes  immaterial.     Cossy  v.  Diggons,  2  Bam.  &  Aid.  546. 

(9)  Cobb  V.  Bryan,  3  Bos.  &  Pull.  348. 
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plaintiff,  under  this  issue,  may  prove  that  lie  has  satisfied  the  demands  of 
a  mortgagee  of  the  premises,  in  respect  of  the  interest  of  his  mortgage, 
with  the  defendant's  consent,  which  will  be  equivalent  to  the  payment  of 
so  much  rent.(l)  The  defendant  may,  it  seems,  upon  this  issue,  avail  him- 
self of  a  payment  made  by  him  of  ground  rent  to  the  original  landlord, 
or  of  the  payment  of  a  rent  charge  created  before  the  lessor's  title  com- 
menced, though  it  is  more  usual  and  safer  to  plead  these  matters  spe- 
cially.(2)  The  defendant  cannot,  under  an  avowry  for  double  rent,  pur- 
suant to  the  statute  11  Gr.  II,  c.  19,  recover  any  single  rent  which  may  be 
due  to  him,  because  it  is  not  parcel  of  the  rent  for  which  he  avows.(3) 

If  the  plaintiff  traverse  the  averment  in  the  cognizance,  of  the  defend- 
ant being  the  bailiff  of  J.  S.,  the  authority  must  be  shown  ;  and  for  this 
purpose,  it  will  not  be  indispensably  necessary  to  prove  an  appointment 
previous  to  the  distress ;  but  proof  that  J.  S.  assented  to  the  distress,  which 
had  been  taken  for  him,  though  it  was  taken  without  his  knowledge,  will 
be  sufiicient ;  for  the  subsequent  agreement  by  J.  S.  to  the  distress  amounts 
■to  an  authority,  as  much  as  if  he  had  previously  directed  the  defendant  to 
distrain.(4)  One  joint  tenant  or  co-parcener  has  an  authority  in  law, 
without  any  express  command,  to  distrain  as  bailiff  of  his  co-tenant.(5) 

In  the  case  of  an  avowry  or  a  cognizance  for  rent  in  arrear,  the  defend- 
ant ought  to  be  furnished  with  evidence  not  only  of  the  amount  of  arrears, 
but  also  of  the  value  of  the  goods  or  cattle  distrained,  in  order  to  guide 
the  judgment  of  the  jury;  the  statute  of  17  G.  II,  c.  7,  having  enacted 
that  if  the  plaintiff  shall  be  nonsuit,  after  cognizance  or  avowry  and  issue 
joined,  or  if  the  verdict  shall  be  given  against  the  plaintiff,  then  the  jurors 
impanneled  to  inquire  of  such  issue,  shall,  at  the  prayer  of  the  defendant, 
inquire  concerning  the  sum  of  the'  arrears,  and  the  value  of  the  goods  or 
cattle  distrained;  and  thereupon  the  avowant,  or  he  that  makes  cogni- 
zance, shall  have  judgment  for  such  arrears,  or  so  much  as  the  goods  or 
cattle  distrained  amount  to.  If  the  jurors  give  a  defective  judgment,  as 
if  they  find  the  value  of  the  distress,  but  omit  to  find  the  sum  of  the  ar- 
rears, the  omission  cannot  be  supplied  by  writ  of  inquiry.(6) 

2.  Pleas  to  avowries  for  cattle  damage  feasant.    Right  of  common. 

If  the  plaintiff,  in  bar  to  an  avowry,  for  taking  his  cattle  damage  feasant, 
plead  a  right  of  common  over  the  place,  the  riglit  of  common  must  be 
proved  substantially  as  averred. (7)     A  plea  claiming  a  prescriptive  right 


(1)  Dyer  v.  Bowley,  2  Bing.  294.     See  Alohorne  v.  Gomme,  2  Bing,  54. 

(2)  Sapsford  v.  Hetoher,  4  T.  E.  513 ;  Taylor  v.  Zamira,  6  Taunt.  524. 

(3)  Johnstone  v.  Huddlestone,  4  Barn.  &  Cress.  938. 

(4)  Trevillian  v.  Pine,  11  Mod.  112 ;  Godb.  109  ;  Viu.  Ab.  Tit.  Bailiff  D,  pi.  7. 

(5)  See  Leigh  v.  Shepherd,  2  Bro.  &  Bing.  466. 

(6)  Sheape  v.  Culpepper,  1  Lev.  255;  1  Saund.  195  6.     But  the  avowant  may  take  his  judg- 
ment as  at  common  law.     Rees  v.  Morgan,  3  T.  R.  349.     See  1  Taunt.  218. 

(1)  See  Vol.  I. 
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of  common  for  a  certain  number  of  beasts,  is  not  supported  by  evidence 
of  a  right  of  common  of  vicinage.(l)  And  the  proof  must,  at  least,  be 
commensurate  with  the  claim.  If  the  plaintiff  prescribe  generally  for 
common  for  all  commonable  cattle  at  all  times  of  the  year,  evidence  of  a 
right  of  common  for  some  particular  species  of  commonable  cattle  only, 
or  with  the  exception  of  some  particular  period  of  the  year,  will  not 
maintain  the  issue.(2)  But  where  the  plaintiff  claimed  a  right  of  common 
for  all  his  commonable  cattle,  and  the  proof  was  that  he  had  turned  on  all 
the  cattle  he  had  kept,  but  that  he  had  never  kept  any  sheep,  it  was  held 
that  this  was  evidence  of  a  right  for  all  his  commonable  cattle  proper  to 
be  left  to  the  consideration  of  the  jury.(3)  So  an  allegation  of  a  right  for 
all  commonable  cattle  lev{mt  and  couchant,  is  supported  by  a  grant  of  "  rea- 
sonable common  and  pasture."(4)  And  where  the  right  claimed  is  for 
common  for  all  the  plaintiff''s  cattle,  it  will  be  no  variance,  although  the 
common  is  not  sufficient  to  feed  all  the  cattle  any  length  of  time.(5) 

And  although  the  plaintiff  will  be  obliged  to  prove  as  much  as  he 
claims,  he  will  not  be  precluded  from  recovering  by  proving  a  more  ample 
right.  Thus,  evidence  of  a  right  of  common  for  cows,  as  well  as  for  sheep, 
will  support  a  plea  prescribing  for  common  only  for  sheep.(6)  "When  a 
party  prescribes  absolutely,  and  proves  a  prescriptive  right  subject  to  a 
condition  or  limitation,  the  sufficiency  of  the  proof,  to  maintain  the  issue, 
seems  to  depend  upon  this,  whether  the  condition  or  limitation  is  part  of 
the  entire  prescription,  or  whether  it  is  not  another  distinct  prescriptive 
right,  and  a  consideration  subsequent  rather  than  a  part  of  the  prescrip- 
tion alleged.(7)  In  the  case  of  Brook  v.  Willet,(8)  where  a  prescriptive 
right  of  common  appurtenant  was  claimed  for  a  certain  number  of  sheep 
every  year,  and  at  all  times  of  the  year,  and  this  general  right  was  proved, 
but  it  also  appeared  that  the  tenant  of  an  adjoining  farm  was  entitled  to 
have  the  sheep  folded  on  his  land,  whenever  they  were  fed  on  the  com- 
mon, an  objection  was  taken  on  the  ground  of  a  variance  between  the 
plea  and  the  proof;  but  the  Court  of  Common  Pleas,  on  consideration, 


(1)  12  ViQ.  Ab.  Common,  T,  6,  18. 

(2)  Pring  V.  Henley,  Bull.  N.  P.  59.  And  see  Rotheram  v.  Green,  Cro.  Eliz.  593 ;  Palmer 
269;  Freeman,  211;  Garth.  241;  Bull.  K  P.  60;  Sir  M.  Corbet's  Case,  T  Co.  5;  Kingsmill  v! 
Bull,  9  East,  185.  Partial  proof  of  what  is  claimed  is  sufficient,  though  the  proof  fail  as  to  part 
which  is  not  material  on  the  trial ;  because  the  verdict  would  be  evidence  on  another  occasion 
of  the  prescription  to  the  extent  alleged  in  the  record.  Rogers  v.  Allen,  1  Campb.  C.  309.  See 
Vol.  I. 

(3)  Manifold  v.  Pennington,  4  Barn.  &  Cress.  161. 

(4)  Doidge  V.  Carpenter,  6  Maule  &  Selw.  47. 

(5)  WUlis  V.  "Ward,  2  Chitty,  297  ;  and  see  Cheesman  v.  Hardham,  1  Bam.  &  Aid.  .706. 

(6)  Bushwood  v.  Pond,  Cro.  EL  722;  Johnson  v.  Thoroughgood,  Hob.  64;  Bull.  K  P.  29; 
Bailiffs  of  Tewkesbury  v.  BrickneU,  1  Taunt.  142.    And  see  Ricketts  v.  Salwey,  2  Bam.  &  Aid.  360. 

(7)  See  Gray's  Case,  5  Rep.  78  ;  Lovelace  v.  Reynolds,  Cro.  El.  546,  563;  Gray  v.  Fletcher, 
Bull.  K  P.  59  ;  Laughton  v.  "Ward,  1  Lutw.  Ill ;  Ballard  v.  Dyson,  1  Taunt.  279. 

(8)  2  H.  BL  224. 
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keld,  tliat  the  words  "at  all  times'''  must  be  understood  according  to  the 
subject  matter  and  the  general  course  of  feeding  sheep,  which  seldom,  if 
ever,  remained  during  the  night  on  the  common,  but  were  folded  ;  these 
words  must,  therefore,  be  understood  as  meaning  at  all  usual  times ;  and 
the  folding  of  the  sheep  at  night  was  not  part  of  one  entire  prescription 
for  common  of  pasture,  but  rather  a  consideration  subsequent  to  the  enjoy- 
ment of  the  right,  and  not  necessary  to  be  stated. 

Where  a  plea  in  bar,  claiming  a  right  of  common  for  the  defendant's 
commonable  cattle  levant  and  couchant,  is  put  in  issue,  the  plaintiff  must 
prove  that  the  cattle  were  his  own,  or  that  he  had  a  special  property  in 
them.(l)  If  the  cattle  have  been  distrained  by  a  commoner,  the  plaintiff 
will  fail,  unless  he  prove  some  of  the  cattle  to  be  levant  and  couchant ; 
but  he  will  be  entitled  to  a  verdict,  if  any  of  the  cattle  are  levant  and 
couchant,  because  a  commoner  cannot  distrain  for  a  surcharge.(2)  If  the 
lord  of  the  manor  had  distrained,  and  on  the  trial  of  the  issue  joined  on 
the  plea  in  bar,  it  appears  that  some  of  the  cattle  were  levant  and  couchant, 
and  others  were  not,  the  issue  will  be  found  for  the  lord. (3) 

If  a  tender  of  amends  is  pleaded,  it  must  be  pleaded  as  having  been 
made  to  the  person  for  whose  benefit  the  distress  was  taken,  and  not  the 
bailiff,  and  the  proof  must  agree  with  that  averment.  A  tender  to.  the 
bailiff,  when  the  principal  is  present,  will  not  maintain  the  plea,  the  de- 
rivative power  of  the  bailiff  being  then  determined ;  and  the  tender  should 
in  general  be  made  to  that  person  to  whom  the  amends  belong,  and  who 
was  ready  to  receive  them.(4)  Yet  if  the  distress  was  taken  by  the  bailiff 
in  the  absence  of  the  lord,  and  if  the  bailiff  is  proved  to  be  his  usual  re- 
ceiver, in  this  case  a  tender  of  amends  to  the  bailiff  seems  to  be  equivalent 
to  a  tender  to  the  lord  himself.(5) 

A  surety  in  the  replevin  bond  is  not  a  competent  witness,  on  the  part 
of  the  plaintiff,  in  an  action  of  replevin  for  taking  cattle  damage  feasant.(6) 
A  commoner,  who  claims  a  right  of  common  under  the  same  custom  as 
the  plaintiff,  is  not  a  competent  witness  in  support  of  the  claim,  as  he 
might  afteiwards  use  the  record  in  his  own  cause,  to  establish  a  similar 


(1)  Br.  Common,  41 ;  2  Shower,  328;  Melliton  v.  Trevivan,  Skinn.  137. 

(2)  1  "Wma.  Saund.  346  d;  1  Roll.  Ab.  320,  405,  pi.  5;  Yelv.  104;  Bulst.  117. 

(.3)  1  Wms.  Saund.  346  d;  2  Roll  Ab.  706,  p.  41 ;  Sloper  v.  Allen,  1  BrownL  171. 

(4)  Piftington's  Case,  5  Hep.  76  a;  Cro.  Eliz.  813;  Brown  v.  Powell,  4  Bing.  232.  A  tender 
to  an  agent  of  the  bailiff,  or  a  subsequent  demand  by  him,  is  insufUcient.  Pimm  v.  Grevill,  Esp. 
N.  P.  C.  95. 

(5)  Gilbert  on  Replevin,  89 ;  Brown  v.  Powell,  4  Bing.  230.  The  tender  of  amends  before 
the  distress  makes  the  distress  unlawful;  and  after  distress,  but  before  impounding,  the  detainer 
unlawful.  2  Inst.  107;  Ansoombo  v.  Shore,  1  Campb.  C.  285,  in/ra.  A  tender  of  amends,  whilst 
the  cattle  are  in  a  private  pound,  is  not  too  late,  especially  where  there  is  evidence  of  an  inten- 
tion to  remove  them  to  a  public  pound.     4  Bing.  230. 

(6)  Bailey  v.  Bailey,  1  Bing.  92,  where  the  court  granted  a  rule'  for  substituting  another 
sui'ety. 
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customary  right  for  liimself.(l)  But  when  the  issue  does  not  affect  any 
customary  right,  and  is  merely  on  a  right  of  common  claimed  by  prescrip- 
tion, as  belonging  to  the  estate  of  A.,  one  who  claims  a  prescriptive  right 
of  common,  as  appurtenant  to  his  own  estate,  may  be  a  witness;  for 
though  A.  may  have  such  a  right  of  common,  it  does  not  follow  that  B. 
has,  nor  would  the  verdict  in  the  action  of  A.  be  evidence  in  B.'s  action.(2) 
In  replevin  by  an  under  tenant  against  the  superior  landlord,  who  made 
cognizance  as  bailiff  of  his  own  tenant,  the  tenant  is  not  an  admissible 
witness  to  prove  the  amount  of  rent  due.(3)  And,  indeed,  it  has  been 
held  that  in  no  case  is  a  party,  under  whom  a  defendant  makes  cognizance, 
a  competent  witness  for  the  defendant  ;(4)  nor  are  his  declarations  admis- 
sible in  evidence  for  the  plaintiff.(5)  A  person  jointly  responsible  for  the 
rent  avowed  for,  is  not  a  competent  witness  for  the  plaintiff;  but  the  cir- 
cumstance of  a  lease  having  been  made  to  the  plaintiff  together  with  the 
witness,  which  they  had  paid  for,  but  had  refused  to  execute,  is  not  con- 
clusive evidence  of  the  witness's  interest.(6) 


CHAPTER  XIV. 

OF   EVIDENCE   EST  AN"  ACTION   OF   TRESPASS. 

The  action  of  trespass  is  brought  to  recover  damages  for  an  injury  done 
either  to  the  property,  or  to  the  person  of  an  individual.  In  treating  of 
this  subject,  it  is  proposed  to  consider,  first,  the  action  for  a  trespass  to 
real  or  personal  property ;  secondly,  that  for  a  trespass  to  person  ;  and, 
thirdly,  the  actions  for  a  criminal  conversation  with  the  plaintiff's  wife, 
and  for  debauching  the  plaintiff's  daughter. 


SECTION  I. 

Of  Evidence  in  an  Action  for  a  Trespass  to  Real  or  Personal  Property. 

The  action  for  breaking  and  entering  the  plaintiff's  close  is  founded  upon 
possession ;  and  though  title  may,  and  often  does,  come  into  question,  yet 

(1)  By  BuUer,  J.,  1  T.  R.   302 ;   BuU.  N.  P.   283 ;  1  Str.    658 ;    Ansoombe  v.  Shore,   ] 
Taunt.  261. 

(2)  1  T.  R.  302 ;  3  T.  R.  32 ;  by  Holt,  Ch.  J.,  Hockley  v.  Lamb,  1  Lord  Eay.  731. 

(3)  Upton  7.  Curtis,  1  Bing.  211. 

(4)  Gelding  v.  Niaa,  5  Esp.  N.  P.  C.  2T2.    It  is  reported  to  have  been  held,  that  the  wife  of 
such  party  may  be  examined.    Johnson  v.  Mason,  1  Id.  89. 

(5)  Hart  v.  Horn,  2  Oampb.  N.  P.  0.  92. 

(6)  Bunter  v.  Warre,  1  B.  &  C.  689. 

Vol.  III.  32 
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there  is  nothing  in  the  form  of  the  acjtipn  to  make  it  necessary ;  the  plain- 
tiff, therefore,  will  hare,  in  the  first  instance,  to  prove, himself  in  the  pos- 
session of  the  premises  at  the  time  when  the  injury  was  committed. 

Proof  of  actuai.  possession. 

The  action  cannot  be  maintained,  unless  the,  plaintiff,  hare  actual  pos- 
sessipn,(l)  although  he  may  ha-ve  the  freehold  in  law.  An  heir  at  law 
cannot,  before  ejntry,  bring  trespass  against^  an,  abater  ;(2)  neither  can  a 
Ijargainee  bring  trespass  before  entry,  though,  the  possession  is  transferred 
to  him  by  the  statute  of,  uses,(3)  Upon  the  same  principle,  a  lessee,(4)  or 
an  aissignee  of 'a  lessee,(5)  cannot  maintain  this  action  before  making  an 
entry  upon  the  demised-  premises ;  though,  for  other  purposes,  such  as 
assigning  or  underletting,  &.c.,  they  may  be  considered  as  being  in  posses- 
sion. A  parson  after  induction  may  maintain  this  action  for  an  injury  to 
the  glebe  land,  though  h^  has  not  actually  entered  upon  the  part  trespassed 
on:  the  act  of  induction  putting,  hina,  into  possession  of  a  part  for  t|je 
whole.(6) 


(1)  Note  107T. — Proof  of  actual  possession. — In  Walton  v.  Pile  (1  Dev.  &  Batt.  SBT),  held, 
that  if  one  enters  into  land  under  a  treaty  of  purchase  with  the  owner,  he  can  maintain  no  action 
of  trespass  against  the  owner  for  entering  upon  the  premises  without  his  consent.  In  Smith  v. 
"Wilson  (Id.  40),  held,  that  if  the  plaintiff  fails  to  prove  UUe  to  the  Uoiis  in  quo,  he  must,  to  entitle 
him  to  recoTer,  prove  that  the  trespass  wag  committed  on  land  of  his,  either  inclosed  or  improved 
\>j  cultivation.  But,  every  unauthorized  intrusion  into  the  land  of  another,  is  a  sufficient  tres- 
pass to  support  an  action  for  breaking  the  close,  whether  the  land  be  actually  inclosed  or  not. 
And  from  eyery  such  entry, ,  the  law  infers  some  damage ;  if  nothing  more,  the  treading  the  grass 
or  shrubbery.  Dougherty  v.  Stepp,  Id.  371.  See  Math.  198,  n.  1;  ante,  ToL  I,  Tx.;  1 
Taunt.  41,  li. 

*  *  See  The  Seneca  Road  Company  v.  The  Auburn  and  Rochester  R.  R.  Co.,  5  Hill,  170; 
Stephens'  N.  P.  2629,  2639.  *  * 

(As  against  a  stranger,  possession  is  sufficient  to  sustain  the  action  (BlaisdeU  v.  Roberts,  37 
Maine,  239) ;  but  is  not  sufficient  to  maintain  the  action  against  the  party  having  the  title  and 
immediate  right  of  possession.  Everett  v.  Smith,  Busbee  LawN.  C.  303.  Title,  without  a  right 
of  immediate  possession,  is  not  enough.  Brown  v.  Thomas,  26  Miss.  (4  Cush.)  335  ;  Halligan  v. 
Chicago  and  R.  I.  R.  R.  Co.,  15  111.  558.) 

(2)  2  Roll.  Ab.  553,  L  45 ;  Com.  Dig.  tit.  Trespass,  B,  3.  The  same  law  of  a  conusee,  devisee, 
surrenderee,  reversioner  after  estate  for  life  or  years  determined. 

(3)  Tentr.  361 ;  Com.  Dig.  tit  Trespass,  B,  3. 

(4)  Perkins,  603,  p.  261 ;  Bac.  Ab.  tit.  Lease,  M. 

(5)  By  Holt,  Ch.  J.,  Cook  v.  Harris,  1  Lord.Raym.  367.  Itia  otherwise  of  a  lessor,  in  the 
case  of  a  lease  at  will,  by  Ilolroyd,  J.  (4  B.  &  C.  583;  Co.  Litt.  62;  5  Rep.  13);  or  where  trees 
are  excepted  (1  Lord  Ray.  552),  or  where  a  lessor  enters  upon  his  lessee  holding  over.  Butcher 
V.  Butcher,  6  B,  &  C.  399.  Plowing  the  land  by  the  plaintiff's  servants  was,  in  that  oase,Jield 
a  sufficient  taking  possession  by  him,  without  an  express  declaration  of  his  intention. 

(6)  BulwcT  v..  Bulwer,  2  Birn.  &  Aid.  470.  By  st.  6  Anne,  c.  18,  persons  continuing  in  pos- 
session of  their  estates  after  the  determination  of  their  interesl),  are,  in  certain  cases,,  declared,  to 
be  trespassers, 

(See  Barnett  v.  Guildford,  32  Eng,  Law  &(Eq.  518.  Title,,  in  many  oases,,  implies  possession. 
Warren  v.  Cochran,  10  Poster  (N.  H.)  379;  Coon  v.  Osgood,  IB  Barb,  583;  Vance  v.,Beatty,  4 
Rich.  104.) 
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What  title  sufficient. 

It  is  not  sufficient  for  maintaining  this  action,  to  prove  tliat  the  plaintiff 
lias  a  right  of  entry  on  the  land  for  a  trespass  to  which  the  action  is 
bTOught.(l)  And,  on  the  other  hand,  where  possession  can  be  shown,  the. 
person  in  possession,  whether  wrightfuUy  or  wrongfully,  may  maintain 
trespass  against  a  mere  wrongdoer.(2)  An  exclusive  possession,  though 
for  a  limited  purpose,  as  under  a  contract  for  the  purchase  of  the  herbage- 
or  underwood  growing  on  the  land,  will  entitle  a  person  to  bring  this 
action.(3)  And  it  is  not  necessary  to  prove  an  exclusive  possession  in  all 
cases,  as  is  plain  from  the  instance  of  the  owner  of  the  soil  of  a  highway 
or  of  a  market. (4) 

Bresumptive  ownership. 

The  ownership  of  lands,  in  the  absence  of  express  proof  of  title,  and 
of  actual  occupation,  is  sometimes  to  be  presumed  from  the  situation  of 
the  property,  or  other  circumstances.  Thus,  where  strips  of  land  lie 
between  the  highway  and  the  adjoining  land,  they  are  prima  facie  the 
property  of  the  o.vner  of  such  adjoining  land,  as  is  the  soil  of  the -high- 
way iLsque  ad  filum  vice;  but  this  presumption  maybe  rebutted  by  the 
circumstance  of  the  strips  communicating  with  open  commons,  or  larger 
portions  of  land,  or  by  the  exercise  of  acts  of  ownership  by  the  lord  of 
the  manor.(5)  And  the  cutting  down  of  trees  by  the  side  of  a  way,  or 
clearing  it,  is  evidence  to  prove  the  right  of  soil  in  the  way.(6)  It  has 
been  considered  in  a  former  part  of  this  work,  how  far  acts  of  ownership 
in  one  portion  of  land  can  be  considered  as  evidence  that  the  person  ex- 
ercising them  has  any  right  to  the  adjoining  land. (7) 


(1)  Duke  of  Newcastle,  v.  Clark,  8  Taunt.  602,  case  of  Commissioners  of  Sewers;  HoUia  v. 
Goldfinch,  1  Barn.  &  Cress.  20i. 

(2)  Dyson  V.  CoUick,  5  Barn.  &  Aid.  603  ;  Catteris  v.  Oowper,  4  Ta,unt.  547 ;  G-raham  v;  Peat, 

I  Bast,  244 ;  Harper  v.  Charlesworth,  4  Barn.  &  Cress.  574. 

(3)  Co.  Litt.  48 ;  Hoe  v.  Taylor,  Cro.  Eliz.  413 ;  "Wilson  v.  Mackreth,  3  Burr..  1827 :  Crosby 
V.  "Wadsworth,  6  Bast,  609 ;  Tompkinson  v.  Russell,  9  Price,  287.  It  is  doubtful  if  the  owner 
of  a  free  warren  can  bring  trespass.  Trespass  may  be  brought  by  persona  to  whom  land  is 
divided  annually  by  lot,  after  the  portions  are  allotted.  5  East,  481 ;  13  Bast,  159;  - 1,  Barn.  & 
Cress.  389. 

(4)  Lade  T.  Shepherd,  2  Str.  1004 ;  Mayor  of  Northampton  v.  "Ward,  1  'Wils.  107.  Trespass 
may  be  brought,  after  re-entry  on  a  disseizin,  for  the  whole  time  of  the  disturbance,  but  not 
after  re-entry  on  a  flue  levied.  Co.  Litt.  257  a;  Compere  v.  Hicks,  7  T.  R.  727 ;  Hughes  v. 
Thomas,  13  Bast,  486. 

(5)  Doj  V.  Pearsay,  7  Bam.  &  Cress.  304;  Grose  v.  West,  7  Tauitt.  39;  Stevens  v.  Whistlerj^ 

II  Bast.  51 ;  Steel  v.  Priokett,  2  Stark.  N.  P.  C.  463  ;  Headlam  v.  Hedley,  Holt,  463. 

(6)  See  Berry  v.  Goodman,  2  Leo.  148 ;  Yin.  Ab.  Bv.  T,  b.  102  As  to  the  evidence  of 
ownership  in  rivers,  Hargr.  Tracts,  5.  In  walls,  CaUis  on  Sewers,  74;  8  Taunt.  602  ;  5  Taunt 
20.  In  bridges,  6  East,  154.  In  monuments,  3  Bing.  136.  Hedges  and  ditches,  2  Selwyn  N. 
P.  1218  ;  3  TaiMt.  138.  Trees,  1  Lord  Raym.  737  ;  2  -Rol.  Rep.  141,  255  ;  Holder  v.  Coates;  1 
Mo.  &  M.  112. 

(7)  Yo\il.l 
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Possession  of  goods. 

There  is  a  distinction,  with,  respect  to  the  necessity  of  actual  possession, 
between  the  action  of  trespass  for  breaking  and  entering  upon  lands  and 
tenements,  and  the  action  for  taking  and  carrying  away  goods.  In  the 
latter  case,  proof  of  actual  possession  will  not  be  absolutely  necessary,  if 
the  plaintiff  has  the  exclusive  right  of  possession.  Many  instances  of  this 
latter  kind  might  be  cited  ;  as  where  an  estray  or  wreck  has  been  taken 
by  a  stranger  before  seizure  by  the  lord  of  the  manor  ;(1)  or  where  goods 
have  been  taken  after  the  owner's  death,  and  before  they  came  into  the 
hands  of  the  executor.(2)  But  the  plaintiff  must  have  either  the  one  or 
the  other,  either  the  actual  possession  at  the  time  when  the  act  was  done, 
or  the  constructive  possession  in  respect  of  the  right  actually  vested  in 
him. (3)  And,  accordingly,  it  has  been  held,  that  a  landlord  could  not 
maintain  trespass  for  the  wrongful  seizure  of  personal  chattels,  which  he 
had  demised  together  with  certain  premises,  during  the  continuance  of 
the  demise.(4) 

Evidence  of  trespass. 

It  is  necessary,  for  the  purpose  of  proving  a  trespass  committed,  to  show 
that  the  injury,  sustained  by  the  plaintiff,  resulted  immediately  from  the 
act  of  the  defendant,  and  was  not  merely  consequential  to  it.(5)  A  prin- 
cipal is  not  liable  in  trespass,  but  in  an  action  on  the  case  for  the  negli- 
.gent  conduct  of  his  agent;  and  for  a  willful  unauthorized  trespass,  com- 
mitted by  an  agent  or  servant,  the  principal  is  not  at  all  responsible. (6) 
The  defendant  is  answerable,  in  this  species  of  action,  for  the  conduct  of  a 
person  whom  he  has  expressly  commanded  or  procured  to  commit  the  in- 
Jury,  though  he  was  not  present  at  the  time  of  the  trespass ; (7)  or  if  he 


(1)  Fitz.  N  B.  91 ;  Smitli  v.  Miller,  1  T.  R  480.    And  see  Bro.  Ab.  Trespass,  303. 

(2)  2  Bulst.  268.;  Com.  Dig.  tit.  Trespass,  B,  4.  A  landlord  may  bring  trespass  for  trees  car- 
ried away  during  a  lease  for  years.  "Ward  v.  Andrews,  2  Chitty,  636.  And  see  Farrant  t. 
Thomson,  5  Bam.  &  Aid.  836. 

(3)  Smith  T.  Miller,  1  T.  E.  480. 

(4)  Ward  v.  Maoauley,  4  T.  B.  489.  And  see  Lotan  v.  Crosse,  2  Campb.  N.  P.  C.  464 ;  Croft 
V.  Allison,  4  Barn.  &  Aid.  590.     Cases  on  trespass  to  hired  carriages. 

(The  right  of  immediate  possession  gives  the  party  a  right  to  take  the  chattels.  Puller  v. 
Eounoeville,  9  Foster,  564.  Where  a  chattel  is  hired  for  a  specified  time,  so  that  the  owner  has 
no  right  of  immediate  possession,  he  cannot  maintain  trespass  for  an  injury  to  it.  Heath  v. 
West,  8  Id.  101.  The  bailee  may  maintain  the  action  (Bass  v.  Pierce,  16  Barb.  595);  and  so 
may  the  absolute  owner,  having  a  present  right  of  possession.  Grenshaw  v.  Moore,  10  Geo. 
384;  Davis  V.  Young,  20  Ala.  151;  Leaird  v.  Davis,  17  Id.  448.) 

(5)  See  Moreton  v.  Hardern,  4  Barn.  &  Cress.  226 ;  Branscomb  v.  Bridges,  1  Barn.  &  Cress- 
145  ;  Hopper  v.  Reeve,  1  B.  Moore,  ICZ ;  Leame  v.  Bray,  3  Bast,  593 ;  Huggett  v.  Montgomery, 
2  N.  R.  446;  Ogle  v.  Barnes,  8  T.  R.  188;  Scott  v.  Shepherd,  5  Wils.  40:i ;  2N.  R.  Ill ;  6  Taunt. 
634;  Str.  634. 

(6)  Morley  v.  Gainsford,  2  H.  Bl.  441 ;  Maomanus  v.  Criokett,  1  East,  106 ;  Saviguao  v. 
Eoome,  6  T.  R.  125. 

(1)  2  Roll.  Ab.  555,  1 ;  10  Com.  Dig.  Trespass,  0,  1.    And  see  Wilks  v.  Lorok,  2  Taunt.  400 ; 


SEC.  I.]  Of  Trespass  to  Property.  501 

has  assented  to  a  trespass  committed  for  Hs  use  and  benefit,  tliough  not 
privy  at  tlie  time  the  act  was  done.(l)  The  defendant  will  be  made  liable 
for  a  trespass,  if  it  is  proved  that  he  came  in  aid  of  the  person  who  com- 
mitted it,  though  he  took  no  further  part  in  it.(2) 

Trespasses  are  usually  laid,  in  the  declaration,  to  have  been  committed 
on  a  particular  day,  and  on  divers  days  and  times  between  that  day  and 
the  commencement  of  the  suit.(3)  Different  opinions  have  been  enter- 
tained respecting  the  effect  of  this  mode  of  stating  the  complaint ;  but  the 
practice  appears  to  be  at  present  settled,  that  the  plaintiff,  under  such  an 
allegation,  may  give  in  evidence  any  number  of  trespasses  within  the 
space  of  time  specified  or  a  single  act  of  trespass  anterior  to  the  first  day 
mentioned.(4) 

In  an  action  of  trespass  against  several  defendants,  the  plaintiff  may 
elect  to  proceed  for  a  trespass  committed  by  some  of  the  defendants,  or 
by  one  of  them  alone.  Where  the  plaintiff  elects  to  proceed  for  a  trespass 
committed  at  any  particular  time,  he  must  confine  himself  to  that  period ; 
and  if  aU  the  defendants  were  not  concerned  in  the  trespass  committed  at 
the  time,  the  plaintiff  cannot  have  recourse  to  a  trespass  committed  at 
another  time,  when  some  of  the  defendants  were  concerned,  who  were  not 
implicated  in  the  other  transaction ;  for  some  of  the  defendants  might 
thereby  be  subjected  to  damages  for  a  trespass  wherein  they  had  taken  no 
part.(5)  Where  a  joint  trespass  is  proved,  the  jury  are  to  estimate  the 
damages  against  all  the  defendants,  according  to  the  amount  which  they 
think  the  most  culpable  of  the  defendants  ought  to  pay.(6) 

Special  damages. 

Many  things,  says  Mr.  Justice  BuUer,  may  be  laid  in  aggravation  of 
damages,  for  which  alone  trespass  would  not  lie  ;(7)  and,  in  considering 
what  may  be  specially  laid  and  proved  in  aggravation,  he  makes  a  dis- 


Sedley  V.  Sutherland,  3  Esp.  C.  202;  Barker  v.  Braham,  3  Wils.  Z11;  Crook  v.  Wright,  1  Ey. 
<fc  Mo.  N.  P.  C.  278.  Cases  on  the  liability  of  attorney,  and  party  in  a  cause.  See  Bard  v. 
Tohn,  26  Penn.  Stat.  K  482. 

(1)  4  Inst.  317 ;  Com.  Dig.  Trespass,  0,  1 ;  by  De  Gray,  Oh.  J.,  3  "WUs.  377  ;  Lane,  90.. 

(An  attorney  giving  a  bond  of  indemnity  to  the  sheriff  is  not  a  trespasser,  though  his  authority 
be  disproved.  Ford  v.  WiUiams,  3  Kernan  (N.  T.)  577.  See  Edmonds  v.  Buel,  23  Conn.  242; 
20  Barb.  350.) 

(2)  Com.  Dig.  Trespass,  C,  1 ;  2  Roll.  Ab.  555,  1,  17.  A  feme  covert  or  infant  cannot  make 
themselvesitrespassera,  by  subsequent  assent,  or  prior  command.  Co.  Litt.  180  b,  n.  357  b,  F.  N. 
B.  179. 

(3)  Trespass  on  different  days.  Bishop  v.  Lyman,  6  N.  H.  R.  268. 

(4)  Hume  v.  Oldaore,  1  Stark.  K  P.  C.  351 ;  "Wilson  v.  Powell,  Skinn!  641 ;  BuU.  N.  P.  86 ; 
Co.  Litt.  283 ;  1  Salk.  639. 

(5)  Sedley  v.  Sunderland,  3  Esp.  N.  P.  C.  202 ;  Page  v.  Freeman,  19  Mis.  421.  See  Knott  v. 
Cunningham,  2  Sneed  (Tenn.)  204. 

(6)  Brown  v.  Allen,  4  Esp.  jST.  P.  C.  158. 

(7)  Bull.  N.  P.  89 ;  RusseU  v.  OoAi,  Rep.  temp.  Holt,  699 ;  S.  C,  6  Mod.  127 ;  Newman  T. 
Smith,  gep.  temp.  Holt,  699 ;  S.  C,  2  Salk.  642 ;  1  Sid.  225. 
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tinction  between  cases  where  the  special  damage  may  be  made  the  subject 
of  a  distinct  action,  and  where  it  cannot.(l)  HowcTer,  this  distinctioti  is 
-not  supported  bj  the  modern  practice.  The  rule  now  generally  adopted 
seems  to  be,  that  the  plaintiff  will  be  allowed  to  prove  the  special 
damages,  if  they  are  strictly  the  consequence  of  the  trespass  committed ; 
or  if  the  act  done  by  the  defendant,  causing  such  special  damages,  con- 
stitutes a  part  of  one  entire  transaction,  of  which  the  principal  trespass 
was  the  commencement.  It  will  not,  in  the  latter  'case,  be  considered 
whether  there  may  have  ^been  a  sufficient  ground  for  a  separate  action, 
provided  only  that  the  parties  to  such  action  would  not  be  different 
persons.(2) 

In  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  house, 
and  there  beating  the  plaintiff's  servant  or  debauching  his  daughter,  the 
Joss  of  service,  or  the  seduction,  may  be  proved  in  aggravation  of 
■damages  ;  for  the  assault  upon  the  servant,  and  the  seduction,  are  part  of 
the  same  illegal  transaction,  and  completed  during  the  continuance  of  the 
original  trespass. (2)  In  the  late,  ease  of  Bracegirdle  v.  Orford,(8)  (where 
the  declaration  was  for  breaking  and  entering  the  plaintiff's  house,  and 
without  an}'-  probable  cause,  and  under  a  false  charge  and  assertion  that 
the  plaintiff  had"  stolen  property  of  the  defendant,  searching  and  ransack- 
ing, &c.,  by  reason  of  which  the  jalaintiff  was  not  only  interrupted  in  the 
quiet  enjoyment  of  his  house,  but  his  credit  and  character  injured,  &c.), 
the- court  held,  that  the  trespass  was  the  substantive  allegation,  and  that 
the  rest  was  laid  as  matter  of  aggravation  only ;  and  though  the  false 
charge  is  not  to  be  left  to  the  jury  as  a  distinct  and  substantial  ground  of 
damages,  yet  all  the  circumstances  attending  the  trespass  may  be  prop- 
erly proved,  and  the  jury  will  take  the  whole  together  into  their  con- 
sideration in  estimating  damages.  "  It  is  always  the  practice,"  said  Mr. 
Justice  Le  Blanc,  "  to  give  in  evidence  the  circumstances  which  accompany 
and  give  a  character  to  the  trespass."(8) 


(1)  Bull.  N.  P-  8&.    And  see  Osborne's  Case,  10  Rep.  130  b. 

(In  trespass  for  cutting  do-wn  a  tree  upon  tbe  high-way,  it  may  fee  sho-wn  to  have  been  done 
maliciously.  Winter  v.  Peterson,  4  Zabr.  (N.  J.)  524.  So  it  may  be  sho-wn  that  the  officer 
executing  a  distress  -warrant  improperly  levied  upon  books  and  papers  of  little  or  no  market 
value,  but  of  great  use  to  the  o-wner,  as  a  moans  of  estimating  damages.  Sherman  v.  Dutch,  16 
111.  283.) 

(2)  Bennett  v.  Alcott,  2  T.  R.  166.  As  to  the  point  -whether  the  plaintifl'  can  recover  special 
damages  for  -which  an  action  lies  by  another,  or  by  himself  and  another  Jointly,  see  Dix  v. 
Brookes,  Str.  61 ;  by  Eyre,  Ch.  J.,  Str.  1094;  Todd  v.  Redford,  11  Mod.  264. 

(3)  2  Maule  &  Sel-w.  11. 

(4)  The  jury  may  consider  the  intention  -with  -which  the  fact  has  been  done,  -whether  for  in- 
sult or  injury.  By  Lord  Tenterden,  Ch.  J.,  Sears  v.  Lyong,  2  Stai-k.  N.  P.  C.  318.  See  Huxley 
V.  Berg,  1  Stark.'  K  P.  C.  98 ;  Merest  v.  Harvey,  1  Marsh.  \39 ;  S.  C,  5  Taunt.  442.  See  Brown 
V.  Gordon,  1  Gray,  182. 
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Statement  of  damage. 

The  special  damages  for  wliicli  Ae  plaintiff  seeks  a  compensation  must, 
m  general,  bs  alleged  with  certainty  in  the  declaration.  Thus,  where  the 
plaintiff  seeks  to  recover  for  a  consequential  injury  arising  from  the  losS 
of  lodgers,  he  ought  not  to  be  allowed  to  do  so,  unless  he  has  stated  their 
naTnes.(l)  It  has,  indeed,  been  held,  that  under  the  general  averment, 
contained  in  the  common  form  of  declaration,  which  charges  that  the  de- 
fendant did  "  other  wrongs"  to  the  plaintiff,  tbe  beating  or  debauching  of 
a  servant  might  be  given  in  evidence,  though  not  specially  laid  in  the  de- 
claration.(2)  However,  it  seems  to  be  the  rhost  convenient  and  safest  rule, 
not  to  admit,  under  this  general  averment,  proofs  of  facts  which  are  en- 
tirely unconnected  in  their  nature,  and  distinct  from  the  substantive 
ground  of  the  action,  though,  in  point  of  time,  the  one  may  have  imme- 
diately followed  the  other.  This  form  of  averment  ssems  more  particu- 
larly adapted  for  introducing  the  proof  of  circumstances  which  could  not 
be  conveniently  put  upon  the  record,  as  of  the  particular  behavior  or 
malicious  motives  of  the  defendant,  or  the  use  of  indecent  or  intemperate 
language,  and  for  avoiding  of  the  prolixity  which  would  be  occasioned  by 
the  statement  of  the  necessary  consequences  of  the  injury  received.(3) 

The  action  of  trespass  for  breaking  and  entering  a  close  or  house  is  a 
local  action;  and,  therefore,  the  locality  of  the  premises  ought  to  be 
proved,  as  described  in  the  declaration. (4)  In  trespass  for  breaking  and 
entering  a  dwelling-house  in  the  parish  of  A.,  if  it  appear  that  the  house  is 
in  the  parish  of  B.,  the  plaintiff  cannot  recover.(5)  And  in  an  action  of 
L  trespass,  where  the  declaration  consists  of  a  single  count,  for  entering  a 
lioase  in  the  parish  of  A.,  and  taking  the  plaintiff's  goods  there,  this  is,  in 
its  nature,  local,  and  must  be  proved  as  laid ;  the  taking  of  the  goods  can- 
not be  proved  in  another  parish,  as  it  might  if  there  were  a  second  general 
count  for  such  a  taking.(t))  But  the  court  will  not  try  a  question  of 
parochiality  in  an  action  of  this  description,  and,  therefore,  it  is  sufficient 
to  prove  that  the  place  alleged  to  be  a  parish  has  a  church  and  its  own 
overse6rs.(7) 

If  the   i?laintiff,   either   in  the " declaration  or   in  a  new  assignment, 
describe  the  close,  in  which  the  trespass  is  supposed  to  have  been  com- 


(1)  Westwoodv.  Cowne,  1  Stark.  N.  P.  C.  172. 

(2)  By  Holt,  Ch.  J.,  Eep.  temp.  Holt,  669 ;  2  Salk.  642 ;  6  Mod.  127  ;  Bull.  N.  P.  89,  cited  the 
case  of  Sippora  v.  Bassett,  1  Sid.  225. 

(3)  See  Merest  v.  Harvey,  5  Taunt.  442 ;  Lowden  v.  Goodrick,  Peake's  N.  P.  0.  64 ;  Sears  v. 
Lyons,  2  Stark.  N.  P.  0.  318 ;  Huxley  v.  Berg,  1  Stark.  N.  P.  C.  98. 

(4)  As  to  cases  of  variances,  see  Vol  I. 

(5)  See  Taylor  v.  Hooman.  1  B.  Moore,  161,  where  the  premises  were  laid  in  the  parish  of 
Clerkenwell  generally,  and  it  v^as  proved  that  there  were  two  parishes  in  Clerkenwell.  Holt's 
N.  P.  0.  525,  n.    And  vide  supra,  p.  286. 

(6)  Smith  V.  Millers  1  T.  R.  4T9. 

(7)  Anon.,  2  Campb.  0.  4. 
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mitted,  by  its  name  or  by  its  abuttals,  the  proof  ougbt  to  agree  with  the 
description,  and  a  material  variance  will  be  fatal ;  for  instance,  if  the 
description,  be  thus :  ''  On  the  south  abutting  on  the  mill  of  A.,"  the 
plaintiff  will  have  to  prove  a  mill  there,  and  that  it  was  in  the  tenure  of 
A.,(l)  this  being  a  material  part  of  the  description.  But  if  it  should 
appear  that  a  highway  passes  between  the  close  and  the  mill,  that  would 
not  be  material  ;(2)  or  if  the  close  is  described  as  abutting  towards  the 
east,  but  it  proves  to  be  north  inclining  to  the  east,  it  will  be  sufficient.(3) 
Extreme  particularity  and  strictness,  therefore,  are  not  requisite  in  the 
proof  of  abuttals.  If  the  plaintiff  declare  upon  a  trespass  in  one  acre, 
setting  forth  its  abuttal,  and  he  proves  a  trespass  in  any  part  of  that  acre 
so  abutted,  the  jury  may  find  the  defendant  guilty  as  to  that  part.(4) 

Defence.     1.  General  issue  in  trespass  qu.  cl.  fregit. 

In  an  action  of  trespass  quare  clausum  /regit,  evidence  of  title  and  of 
right  of  possession  is  admissible,  under  the  general  issue ;  as  a  demise 
from  the  owner  of  the  land. (5)  Or  the  defendant  may  show  that  the 
plaintiff's  interest  in  the  premises,  which  he  had  occupied  under  the  de- 
fendant, had  expired  at  the  time  of  the  supposed  trespass  ;  for,  in  that 
case,  the  party  wrongfully  holding  possession  of  the  land  cannot  treat  the 
rightful  owner  who  enters  upon  the  land  as  a  trespasser.(6)  Or  he  may 
show  that  the  freehold  and  right  of  possession  were  in  a  third  person,  by 
whose  command  he  entered.(7)  Or  the  defendant  may  prove  that  he  was 
tenant  in  common  with  the  plaintiff  ;(8)  or  that  a  third  person  by  whose 
command  he  entered,  was  tenant  in  common  with  the  plaintiff.(9)     Such 


(1)  Nowell  T.  Sands,  2  EoU.  Ab.  678 ;  BuU.  N.  P.  89. 

(2)  Id,  ibid. 

(3)  Eoberts  v.  Carr,  1  Taunt.  501.    And  see  Lethbridge  v.  Winter,  2  Bing.  53. 

(4)  Bull.  N.  P.  89. 

(5)  Argent  v.  Durrant,  8  T.  E.  403  ;  Taunton  v.  Costar,  1  T.  R.  431 ;  Dodd  v.  Kyffin,  "!  T.  B. 
354;  Turner  v.  Meymott,  1  Bing.  158;  Butcher  v.  Butcher,  1  Barn.  &  Cress.  402. 

(6)  Note  1018. — A  purchaser  of  land  under  execution  may  enter  peaceably  and  retain  pos- 
session, although  some  of  the  last  tenant's  goods  remain  on  the  premises.  State  v.  Johnson,  1 
DeT.  &  Bat.  324;  M'Dougall  T.  Sitcher,  1  John.  R.  43  ;  The  People  r.  Nelson,  13  Id.  430.  An 
action  for  the  mere  injury  to  the  house  or  land,  cannot  be  maintained  against  one  who  has  a 
right  of  entry,  for  entering  by  force.  State  v.  Johnson,  supra.  Wildbor  v.  Eainsforth,  8  Bam- 
&  Cress.  4.  Under  not  guilty,  in  trespass  jtiare  clausum  f regit,  the  defendant  may  entitle  himself 
to  the  possession  as  plaintiff's  mortgagee  for  years,  or  as  the  lessee  of  such  mortgagee.  John- 
son V.  Howson,  2  Man.  &  Ryl.  226. 

(7)  Diersley's  Case,  1  Leon.  301 ;  8  T.  E.  403 ;  Garrd  v.  Fletcher,  2  Stark.  N.  P.  C.  6'7.  The 
declarations  of  the  owner,  made  after  the  trespass,  are  clearly  not  admissible,  to  show  authority 
given  to  the  defendant.    Id. 

Note  1079. — A  party  obtains  a  warrant,  under  the  statute  authorizing  summary  proceedings 
in  the  removal  of  tenants,  &c.,  and  sends  his  agent  with  the  same  to  a  deputy,  with  orders  to 
turn  the  party  out  of  possession ;  held,  that  trespass  does  not  lie  against  such  agents  acting  by 
the  direction  of  the  owner,  although  the  warrant  is  void.    Gault  v.  Tuttle,  12  "Wend.  488. 

(8)  Gilb.  Bv.  204;  Russell  v.  Allen,  3  Kernan  E.  173.  See  Halford  v.  Tetheron,  2  Jones' 
Law  (N.  0.)  393  ;  Blaton  v.  Vanzant,  2  Swan  (Tenn.)  276;   Hall  v.  Fisher,  20  Barb.  441. 

(9)  Rosse'a  Case,  3  Leon.  83  ;  GUb.  Bv.  204. 
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evidence  falsifies  the  declaration,  by  showing  that  the  defendant  did  not 
break  the  close  of  the  plaintiff,  as  is  stated  ia  the  declaration.(l) 

Justification. 

But  the  defendant  under  this  plea,  cannot  prove  a  license  from  the 
plaintiff, (2)  or  defect  of  the  plaintiff's  fences,(3)  or  right  of  common, (4)  or 
right  of  way,(5)  or  other  easement  ;(6)  or  that  he  entered  to  take  his  em- 
blements or  his  cattle,  or  in  aid  of  an  ofScer  in  the  execution  of  process, 
or  in  fresh  pursuit  of  a  felon,  or  to  remove  a  nuisance ;  for  all  these  are 
matters  only  of  justification.  Neither  can  matters  in  discharge  of  the  ac- 
tion be  given  in  evidence,  under  the  general  issue,  as  accord  and  satisfac- 
tion.(7)  Nor  can  the  defendant  show,  under  the  general  issue,  that  the 
plaintiff  was  joint  tenant  of  the  premises,  or  tenant  in  common  with  a 
third  person  ;  for  this  goes  only  to  the  quantum  of  damages,  and  the  ob- 
jection must  be  taken  in  a  plea  of  abatement,  or  by  way  of  apportionment 
of  damages  at  the  trial.(8) 

By  particular  statutes,  the  defendant  is,  in  certain  cases,  enabled  to 
prove  matter  of  justification  under  the  general  issue.  As,  for  instance, 
persons  distraining  for  rent  in  arrear,  by  11  G.  II,  c,  19.(9)  And  although 
the  defendant  cannot  give  in  evidence,  under  the  general  issue,  any  matter 
in  bar  of  the  action,  which  does  not  expressly  contradict  the  plaintiff's 
case,  yet  he  will  be  allowed  to  prove  circumstances  in  mitigation,  which 
tend  to  redace  the  damages  ;  thus,  in  action  of  trespass  for'  cutting  down 
trees,  the  defendant  was  permitted  to  show,  that  the  plaintiff  had  cov- 
enanted to  furnish  timber.(lO) 


(1)  Gilb.  Ev.  221. 

Declarations  of  the  plaintiff  that  the  defendant  was  in  possession  are  good  evidence  for  the 
defendant,  in  an  action  of  trespass  quare  clauswm  f regit.    Parlaman  v.  Parlaman,  1  Penn.  269. 

(2)  Gilb.  Ev.  216  ;  2  T.  R.  166,  168. 

(3)  Co.  Lit.  283  a;  G-Hb.  Ev.  216. 

(4)  Id.  ibid. 

(5)  Gilb.  Ev.  217,  220. 

(6)  Hawkins  v.  WaUis,  2  WUson,  173. 

Note  1080. — In  an  action  of  trespass  for  removing  boards,  on  a  plea  of  justification,  that  they 
obstructed  an  ancient  window,  through  which  the  light  ought  to  pass,  it  is  sufficient  to  show  that 
the  window  was  one  through  which  the  light  ought  to  be  permitted  to  pass,  though  the  window 
is  proved  to  have  been  erected  within  living  memory.  Penwarden  v.  Ching,  1  Mood.  & 
Malk.  400. 

Evidence  that  the  locus  in  quo  is  a  private  road,  in  which  the  defendant  has  a  right  to  travel, 
is  not  admissible  under  the  general  issue.  Saunders  v.  Wilson,  12  "Wend.  338.  So,  in  respect 
to  a  pubhc  road.  Babcock  v.  Lamb,  1  Cowen,  238.  See  also  Spear  v.  Bicknell,  5  Mass.  E.  125  ; 
Strout  V.  Berry,  7  Id.  385. 

(7)  Bird  v.  Randall,  3  Burr.  1353. 

(8)  See  Stowell's  Case,  Moore's  Rep.  466,  and  infra,  tit.  "  Trover." 

(9)  Section  21,  where  the  distress  is  taken  off  the  premises  after  a  clandestine  removal,  the 
defence  must  be  pleaded.  Taughan  v.  Davis,  1  Esp.  N.  P.  0.  256 ;  Eumeux  v.  Potherby,  i 
Campb.  N.  P.  C.  136. 

(10)  Rennel  v.  "Wither,  Mann.  Ind.  Tresp.  36. 
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In  an  action  of  trespass  for  taking  goods,  the  defendant,  under  the  gen- 
eral issue,  may  prove  that  he  is  entitled  to  the  prdperty  ;  as  that  the  goods 
were  sold  to  him  under  an  execution  upon  a  judgment  obtained  by  him, 
and  that  the  plaintiff  derives, title  under  a  bill  of  sale  fraudulent  against 
an  execution  creditor.(l)  Or  he  may  prove,  that  an  action  on  the  case 
and  not  of  trespass,  is  the  proper  form  of  action  for  the  redress  of  the  in- 
jury complained  of.(2)  A  pound-keeper,  to  whose  custody  property  dis- 
trained has  been  delivered,  may  give  the  circumstances  in  evidence  under 
the  general  issue.(3)  And  it  has  been  held,  in  one  case,  that  the  defend- 
ant might  show,  under  this  issue,  that  the  property,  which  he  was  charged 
with  removing  from  the  plaintiff's  land,  was  a  fixture  which  he  was  en- 
titled to  take  away.  (4) 

But,  where  the  defendant  has  removed  the  plaintiff's  property  because 
it  was  incumbering  his  own  land,  he  must  justify  the  removal  by  a  plea, 
stating  that  it  was  damage  feasant.(5)  So  the  seizure  of  goods  as  a  deo- 
dand  or  customary  heriot  must  be  specially  pleaded  ;(6)  and,  in  general, 
matters  of  justification  or  excuse,  or  which  are  done  under  a  warrant,  or 
other  authority,  whether  express  or  implied,  must  be  pleaded.(7)  Though 
matters  in  mitigation,  which  tend  to  reduce  the  value  of  the  property  in- 
jured, may  be  proved  under  the  general  issue.(8) 

2.  Eiberum  tetienientuni. 

If  the  plaintiff  declare  for  a  trespass  in  his  close  generally  (not  naming 
the  close),  and  the  defendant  plead  his  soil  and  freehold,  and  the  plaintiff 
in  his  replication  does  not  new  asssgn,  but  traverses  the  plea,  and  at  the 
trial,  it  appears  that  the  defendant  has  a  single  acre  in  the  vill,  the  issue  is 
with  him,  whatever  quantity  of  land  the  plaintiff  may  have  there.(9)  But 
if  the  action  were  for  a  trespass  in  a  certain  close  particularly  named,  and 
the  defendant  plead  his  soil  and  freehold^  the  plaintiff  need  not  make  a 


(1)  Martin  v.  Podger,  2  "W.  BL  701.  It  seems  that  trespass  cannot  be  brought  against  the 
vendee  of  a  sheriff,  even  where  the  goods  have  been  unlawfully  taken.  2  KoU.  Abr.  556,  pi.  60  ; 
Gro.  Eliz.  374 

in  Clay  v.  Carterton  (1  Mon.  B.  10),  held  that  the  plaintiff  in  the  suit  is  bound  to  show  a 
jiidgmeht,  but  the  officer  need  only  show  the  execution. 

(2)  Vide  supra,  p.  500. 

(3)  Badkin  v.  Powell,  Cowp.  416. 

(4)  Pentoii  v.  Eobart,  2  East,  88.  In  this  case,  the  defendant  suffered  judgment  by  defkult, 
as  to  the  injury  of  the  land. 

(5)  Welsh  V.  BTash,  8  East,  394.    See  5  B.  &  Aid.  603. 

(6)  Dyer  v.  Mills,  Btr.  61 ;  2  Saund.  1686. 

C?)  Com.  Dig.  Pleader,  E  15,  16,  11.  And  see  Bull  K  P.  90  a;  Milman  v.  Dolwell,  2  Camp. 
N.  P.  C.  378,  that  an  impUed  authority  from  the  plaintiff  must  be  pleaded;  Knapp  v.  SaUsbury, 
2  Camp.  N.  P.  C.  500,  the  plaintiff's  negligence  must  be  pleaded. 

(8)  Du  Best  V.  Beresford,  2  Camp.  511,  case  of  a  libelous  picture. 

(9)  Helvis  V.  Lamb,  2  SaUc.  453 ;  Goodright  v.  Rich,  7  T.  K.  355  ;  Hawkb  v.  Bacon,  2  Taunt. 
156.     See  Richards  v.  Peake,  2  Bam.  &  Cress.  918  ;  1  Saund.  299  b,  n. 
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new  assignment,  but  will  be  entitled  to  recover,  on  proof  of ^a  trespass  in 
his  close  of  that  name,  although  it  turn  out  that  the  defendant  has  another 
close  of  the  same  name.(l)  If  the  defendant  justify  under  the  graiit  of  a 
close  (which  term  imports  in  the  abstract,  the  interest  in  the  soil),  and  it 
appear  in  evidence  that  he  has  only  a  partial  interest  in  the  land,  as  the 
.first  crop  of  the  produce,  the  issue  on  this  plea  must  be  found  against 
him.(2) 

3.  license. 

Where  the  declaration  is  for  several  trespasses  on  the  plaintiff's  land  on 
divers  days,  &c.,  to  which  the  defendant  pleads,  that  at  the  said  several 
clays  he  committed  the  trespasses  by  the  leave  and  license  of  the  plaintiff, 
and  the  plaintiff  replies,  that  the  defendant  of  his  own  wrong  and  without 
the  cause  by  him  alleged,  &o.,  it  will  be  necessary  for  the  defendant  to 
■prove  a  license  co-extensive  with  the  trespasses  proved  against  him ;  and 
if  the  license  were  given  after  one  of  the  trespasses,  the  plaintiff  must  re- 
cover.(3)  In  this  case,  where  the  defendant  says,  in  effect,  that  he  had  a 
license  for  all  the  trespasses,  the  plaintiff  could  not  reply  in  any  other 
form  ;  a  new  assignment  would  have  been  double. 

A  license  virtually  implies  an  authority  to  do  everything  which  is 
■necessary  for  making  use  of  the  license.(4)  And  although  a  license  for 
pleasure  is  personal  and  confined  to  the  individual  licensed,  yet,  in-  the 
case  of  a  license  for  profit,  the  persons  licensed  may  take  others  with  hira 
to  exercise  the  right.(5)  It  has  been  held,  that  the  keeping  open  the 
doors  of  a  house  in  which  there  is  a  public  billiard  table,  is  evidence  of  a 
license  for  all  persons  to  enter,  for  the  purpose  of  using. the  table.(6)  It  is 
not,  in  general,  sufBcient  to  show,  upon  an  issue  joined  on  this  plea,  a 
license  from  the  wife,  daughter,  or  servant  of  the  plaintiff.(7)  The  plain- 
tiff cannot  give  in  evidence  upon  this  issue,  the  abuse  of  a  license,  whether 
it  be  a  license  in  fact,  or  in  law.(8)  And,  on  the  other  hand,  if  the  plain- 
tiff merely  new  assigns  the  excess  or  abuse  of  the  license,  he  will  not  be 
.allowed  to  give  evidence  to  negative  ■it.(9)     It  seems  that  where  the  de- 


(1)  Cocker  v.  Crompton,  1  Barn.  &  Cress.  489.  Where  part  of  the  close  in  the  declaration  X 
the  .plaintiff's,  he  may  recoyer  for  an  injury  to  his  part  of  it.     Stevens  v.  Whistler,  11  East,  5.1. 

(2)  By  Lord  BUenborough,  Stammers  t.  Dixon,  Y  East,  207.  (Where  the  defendant  plead 
Mberum  ienemenium,  the  jury  should  pass  directly  on  that  issue.  Turner  v.  Beatty,  4  ,Z^br.  .644. 
Proof  of  right  of  possession  establishes  the  plea.     1  Carter,  46.) 

(3)  Barnes  v.  Hunt,  11  East,  451. 

{4)  Dennett  v.  Groyer,  WiBes,  197.    See  Ancaster  v.  Mulling,  2  D.  &  K  lli. 
(5)'WiUes,  191 ;  13  H.  VII,  10,  13. 
(6)  Ditcham  v.  Bond,  3  Cam,p.  W.  P.  C.  525. 

(1)  Holdingahaw  t.  Rag,  Cro.  Eliz.  sfS;  Taylor  v.  Fisher,  <ko.  EUz.  245  ;  Cock  v.  Wortham 
■Selw.  N.  P.  1040. 

(8)  Ditcham  t.  Bond,  3  Camp.  N.  P.  C.  525;  Aikenhead  v.  Blade.,  5  Taunt.  198  ^  1  Saunfl. 
300  d,  n. 

(9)  Pickering  t.  .Rudd,  1  :Stark  N..  P.  G.  &6. 
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fendant  pleads  that  he  committed  the  trespass  complained  of  with  the  li- 
cense of  the  plaintiff,  a  revocation  of  the  license  may  be  proved  upon  an 
issue  joined  on  this  plea,  for  it  shoAvs  that  there  was  no  license  at  the  time 
of  the  trespass.(l) 

4.  Eight  of  common. 

The  principal  questions  which  usually  occur  upon  the  traverse  of  a  plea 
of  right  of  common  have  been  considered  in  another  place.(2)  Where  the 
action  of  trespass  is  brought  by  the  lord  of  a  manor,  who  traverses  that 
the  cattle  mentioned  in  the  plea  were  levant  and  couchant,  it  will  be  suffi- 
cient for  the  defendant  to  prove  that  some  of  the  cattle  were  levant  and 
cduchant;  and  if  they  were  not  levant  and  couchant,  it  is  the  subject  of  a 
new  assignment.(3)  The  plea  of  a  right  of  common  will  be  disproved,  by 
showing  that  ths  place  upon  which  the  trespass  was  committed  has  been, 
inclosed  for  twenty  years  ;(4)  or  that  the  messuage,  to  which  an  immemo- 
rial right  of  common  is  stated  to  beloag,  was  modern,  and  not  built  on  the 
site  of  an  ancient  house.(5)  And  the  plaintiff,  on  an  issue  joined  upon  the 
right  of  common,  may  prove  a  custom  to  inclose,  and  a  grant  to  him  of 
the  land  inclosed,  and  that  sufficient  common  was  left  for  the  commoner  > 
without  its  being  necessary  for  him  to  set  out  a  custom  to  inclose, 
leaving  a  sufficiency  of  common. (6)  He  may  also  prove  a  release  of  the 
right  of  common. (7)  But  where  the  lord  of  a  manor  brought  an  action  of 
trespass  for  taking  peat,  and  the  defendant  pleaded  that  he  removed  the 
peat,  because  it  interfered  with  his  right  of  common,  it  was  held  that  the 
plaintiff  could  not,  under  the  general  replication,  de  injuria,  give  evidence 
that  a  sufficiency  of  common  was  left  to  the  defendant.(8) 


(1)  Best,  Ch.  J.,  and  Holroyd,  J.,  Bridge  v.  Siddal,  Derby  Sp.  Ass.  182'?.  A  waiver  of  a  for- 
feiture must  be  replied.  "Warral  v.  Clare,  3  Camp.  C.  629.  It  seems  that  a  conditional  heense, 
like  a  conditional  agreement,  should  be  stated  according  to  the  fact.     See  5  Barn.  &  Aid.  42. 

Note  1081. — See  Mumford  v.  Whitney,  IB  "Wend.  380,  where  it  was  held,  that  a  right  to 
enter  upon  land  and  to  erect  and  maintain  a  dam  as  long  as  there  should  be  employment  for  the 
water  power  thus  created,  is  more  than  a  license ;  it  is  the  transfer  of  an  interest  in  lands  and 
must  be  in  writing. 

*  *  On  the  subject  of  Uceme,  see  2  American  Law  Cases,  pp.  506-538,  and  the  cases  there 
cited.  *  *  (See  also  Lonli  v.  Woods,  15  111.  256  ;  Floyd  v.  Eioks,  14  Ark.  286.  A  license  may 
be  shown  from  one  having  title  and  right  of  immediate  possession.  Everett  v.  Smith,  Busbee 
Law.  N.  C.  303.) 

(2)  Vide  supra,  p.  495.  The  general  replication  de  injuria  is  improper  in  the  case  of  a  plea  of 
right  of  common.     Willes,  101.     See  MaxweU  v.  Martin,  6  Biug.  B22. 

(3)  2  Will.  Saund.  346  e,  n. ;  EUis  v.  Bowles,  WilUs,  368. 

(4)  G-reaoh  v.  Wilmot,  cited  by  Lawrence,  J.,  2  Taunt.  160.  See  Hawke  v.  Bacon,  2  Taunt. 
159 ;  Richards  v.  Peake,  2  B.  &  C.  918. 

(5)  Dunston  v.  Tresider,  B  T.  E.  2.     See  Wilson  v.  Page,  4  Esp.  C.  11. 

(6)  Arlett  V.  miis,  V  B.  &  0.  346.  And  see  Spoonor'v.  Day,  Cro.  Car.  432.  The  right  of  in- 
closure,  and  that  sufficient  common  was  left,  has  usually  been  pleaded.  2  T.  R.  391 ;  5  T.  R. 
412,  n. ;  6  T.  E.  M2 ;  1  Taunt.  435. 

(■?)  Clayton,  9  ;  Eotheram  v.  Green,  Cro.  Eliz.  593. 

(8)  D'AyroUaa  v.  Howard,  3  Burr.  1385 ;  Bull.  N.  P.  93  b.    Andsee  Anon.,  cited  16  East,  86. 
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B.  Eight  of  way. 

Upon  an  issue  joined  on  a  riglit  of  way,  the  right  may  be  proved  by 
reputation  ;  or  by  the  production  of  an  award  of  commissioners  of  inclo. . 
sure  ;  or  by  direct  evidence  of  a  gi'ant  of  the  way.(l)     A  grant  of  a  right 


Note  1082. — Where  the  owner  of  two  adjoining  closes  (A.  and  B.),  separated  by  a  fence  and 
gate,  which  had  always  beea  repaired  by  the  occupier  of  B.,  sold  A.  to  the  plaintiff;  and  two 
years  afterwards  sold  B.  to  the  defendant ;  held,  that  the  latter  .was  not  bound  to  repair  the  gate, 
unless  he  or  his  vendor  had  made  some  specific  bargain  with  the  plaintiif  to  that  effect ;  and 
that  the  doing  of  occasional  repairs  was  not  evidence  of  such  bargain.  Boyle  v.  Tomlyn,  6 
Barn.  &  Cress.  329.  A  man  is  only  bound  to  take  care  that  his  cattle  do  not  wander  from  hia 
own  land  upon  the  lands  of  other ;  being  under  no  obligation  to  keep  up  fences  between  adjoin- 
ing closes  of  which  he  is  owner ;  and  even  where  adjoining  lands  which  have  once  belonged  to 
different  persons,  one  of  whom  was  bound  to  repair  the  fences  between  the  two,  afterwards  be- 
came the  property  of  the.same  person,  the  pre-existing  obligation  to  repair  the  fences  is  destroyed 
by  the  unity  of  ownership.  Per  Bayley,  J.,  in  Id.  (The  owner  is  bound  to  take  care  of  cattle 
and  see  that  they  do  not  trespass  upon  another's  land.     Noyes  v.  Colby,  10  Foster,  143.) 

And  where  the  person  who  has  so  become  the  owner  of  the  entirety  afterwards  parts  with  one 
of  the  two  closes,  the  obligation  to  repair  the  fences  will  not  revive,  unless  express  words  be  intro- 
duced into  the  deed  of  conveyance  for  that  purpose.  Id.  The  allegation  in  the  declaration,  that 
the  defendant,  by  reason  of  his  possession,  was  bound  to  repair,  will  be  supported  by  proof  in 
the  deed  of  conveyance  to  that  effect,  if  produced  at  the  trial.  Id.  If  such  deed  is  not  pro- 
duced, nor  any  evidence  given  of  its  loss  or  destruction,  the  inference  is  that  no  such  deed  in 
fact  ever  existed.    Id. 

(1)  See  Vol.  II,  on  the  proof  of  an  award  of  commissioners  of  inclosure.  A  private  inclo- 
sure  act,  which  contains  clauses  respecting  a  public  highway,  is  to  be  considered,  as  far  as 
respects  those  particular  clauses,  a  pubhc  act.  Rex  v.  XTtterby,  by  Holroyd,  J.,  Lincoln  Sp.  Ass. 
1828.  And  on  the  construction  of  grants  of  way,  see  Kooystra  v.  Lucas,  5  B.  &  Aid.  830 ; 
Morris  v.  Egginton,  3  Taunt.  24;  "WhaUey  v.  Thompson,  3  Bos.  &  Pull.  311;  Senhouse  v.  Chris- 
tian, 1  T.  R.  560. 

Note  1083. — In  trespass,  sued  by  the  owner  of  the  land  against  the  surveyor  who  made  the 
road,  held,  that  objections  could  not  be  taken  to  the  doings  of  the  court ;  for  the  couit  of  ses- 
sions, or  bounty  commissioners  who  laid  out  the  road,  had  a  general  jurisdiction  in  respect  to 
■  roads  ;  and  until  annulled  upon  certiorari,  are  valid.  Baker  v.  Runnels,  3  Fairf  236.  It  is  dif- 
ferent in  the  ease  of  towns,  who  have  only  a  special  and  Umited  power  in  respect  to  roads.  .  Id. 

Roads,  &c.,  being  established  by  matter  of  record,  matter  of  record  only  could  be  admitted  to 
prove  whether  the  bridge  was  a  public  or  private  bridge.  Brander  v.  Chesterfield  Justices,  5 
Call,  548.  But  long  use  of  way  is  evidence  that  it  was  duly  laid  out.  Pritchard  v.  Atkinson,  3 
N.  H.  Rep.  335.  Golden  v.  Thurber,  2  John.  R.  424;  Gallatin  v.  Gardner,  1  Id.  106;  Sage  v. 
Barnes,  9  Id.  365  ;  The  State  v.  Champion,  2  N.  H.  R.  513 ;  Telv.  142,  note. 

Bight  of  way,  how  proved,  see  1  Bayl.  56,  341 ;  2  "Watts,  23. 

Non-existing  grant,  see  3  Kent's  Com.  450. 

Dedication,  see  Math.  333  to  344  ;  3  Pick.  413 ;  6  "Wend.  651 ;  2  Hayw.  301,  302 ;  6  Pet.  431; 
16  Serg.  &  Rawle,  390,  400;  8  Pick.  504;  5  Greenl.  368;  3  N.  H.  Rep.  335;  2  Virg.  Cas.  135; 
4  Greenl.  270. 

Way  of  necessity,  see  Math.  325,  328 ;  3  M'Oord,  131 ;  2  Id.  445 ;  24  Com.  L.  R.  406  ;  6  Greenl 
118;  12  "Wend.  112,  371;   5  Mill,  132;   12  Pick.  184. 

Description  of  way,  see  5  CaU,  548 ;  4  Paige,  510  ;  6  Pet.  514,  515. 

*  *  The  learning  on  the  subject  of  dedications,  may  be  found  very  fully  stated,  in  Stephens' 
N.  P.  tit.  Common,  Fishery,  Way,  Watercourses;  HUliard's  Am.  L.  Real  Property,  same  titles;  2 
Smith's  L.  Cas.  p.  90,  et  seg.,  in  the  notes  to  Dovaston  v.  Payne.  And  see  the  great  cases  of 
Post  V.  PearsaU,  20  "Wend.  Ill ;  S.  C,  in  error.  22  Id.  42.5 ;  Rowan's  Ex'rs  v.  Town  of  Portland, 
8  B.  Monr,  232.  *  * 
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of  way  may  be  presumed  from  an  Enjoyment  of  the  rigTit  unexplained  for 
twenty  years ;(] )  thougli  proof  of  uninterrupted  possession  is  insufficient, 
•where  there  are  circumstances  which  are  inconsistent  with  the  existence 
of  a  deed.(2)  And  an  acquiescence  must  be  shown  on  the  part  of  the 
owner  of  the  inheritance. (3)  A  dedication  of  a  right  of  way  to  the  public 
is  presumed,  where  the  owner  of  the  soil  throws  open  a  passage,  and 
neither  marks  by  any  visible  distinction  that  he  means  to  preserve  all  his 
rights  over  it,  nor  excludes  persons  from  passing  along  it  by  positive  pro- 
hibition.(4)  In  this  case'  also,  the  owner  of  the  property  will  not  be 
bound  by  a  dedication  made  by  his  lessee,  unless  there  has  been  a  succes- 
sion of  tenants,  and  a  long  time  has  elapsed.(5)     The  grant  of  a  way  of 


(1)  Campbell  v.  Wilson,  3  East,  294,  wliere  all  ways  have  been  extinguished  by  an  iueloaure- 
act;  twenty-six  years  before ;  Keymer  y.  Summers,  cited  3  T.  E.  15'Z,.wher6  there  had  been  an 
unity  of'  possession. 

Note  1084.— Bates  v.  The  Inhab.  of 'Troy,  5  Greenl.  368. 

Use  for  twenty  years  not  conclusive.  HoUeman  v.  The  Commonwealth,  2  Tirg.  Cas.  135.  See 
Barclay  v.  Howell's  Lessee,  6  Pet.  498,  and  also  City  of  Cincinnati  v.  The  Lessee  of  White,  14 
Id.  431.  The  doctrine  of  a  limitation  of  twenty  years  is  not  applicable  to  public  highways,  and- 
citios  and  streets  in  villages.    Per  Thompson,  J.,  Id.,  and  Jarvia  v.  Dean;  3  Bing.  447. 

* '  =^  See  the  last  note.  *  * 

(2)  Levett  v.  Wilson,  3  Bing.  118. 

(3)  Daniel  v.  North,  11  East,  312  ;  Barker  v.  Richardson,  4  B.  &  Aid.  539.  And  see  Cross  v 
Lewis,  2  B.  &  C.  636. 

Lands  adjoining  a  public  highway,  remaining  uninelosed,  are  considered  as  dedicated  to  the 
public  use,  and  no  action  will  lie  by  the  owner  against  any  person  traveling  over  them.  Cleave- 
land  V.  Cleaveland,  12  Wend.  172. 

*  *  Seeffljite,  note  1083.  *  * 

(4)  By  Lord  EUenborough,  Rex  v.  Lloyd,  1  Campb.  N.  P.  C.  262.  A  bar  placed  across  the 
way,  though  removed,  will  rebut  the  presumption  of  a  dedication.  Roberts  v.  Carr,  1  Campb. 
C.  262,  note.  As  to  the  time  within  which  a  dedication  may  be  presumed,  see  11  East,  376,  n. 
Jaivis  V.  Dean,  3  Bing.  447.  It  seems  there  may  be  a  limited  dedication  to  the  pubho.  M.  of 
Stafford  v.  Coyney,  7  B.  &  C.  257. 

Note  1085. — *  *  See  ante,  note  1083.  As  to  the  right  of  grantees  bounded  on  unopened 
streets  laid  out  on  public  maps,  but  not  opened,  see  Matter  of  Mercer  Street,  4  Cowen,  542  ;  Mat- 
ter of  Seventeenth  Street,  1  Wend.  262 ;  Matter  of  Lewis  Street,  2  Id.  472 ;  Livingston  v.  The 
Mayor  of  New  York,  8  Id.  85  ;  Wyman  v.  The  Mayor  of  New  Tork,  11  Id.  486 ;  Matter  of 
Purman  Street,  17  Wend.  649  ;  Matter  of  Thirty-second  Street,  19  Wend..  128 ;  Matter  of  Twenty- 
ninth  Street,  1  Hill,  189  ;  Matter  of  Thirty-ninth  Street,  Id.  191.  The  oases  cited  show,  that  no 
grantee  is  necessary  to  take,  to  give  effect  to  the  public  right ;  that  the  right  does  not  depend 
upon, privity  with  tho  grantor;  that  the  grant  is  irrevocable.  *  * 

(5)  Wood  V.  Veal,  5  B.  &  Aid.  454;  Harper  v.  Charlesworth,  4  B.  &C.  574;  Rex  v.  Barr,  4 
Campb.  N.  P.  C.  16. 

Note  1086. — Whether  a  public  highway  can  be  acquired  by  dedication  or  not,  in  Mnsaachu- 
setts,  is  doubtful.     Commonwealth  v.  Low,  3  Pick.  408 ;  Same  v.  Newbury,  2  Id.  57. 

What  length  of  time  will  create  a  preaumption  of  the  dedication  of  private  property  to  the 
public  as  a  street  or  highway,  ia  not  a  settled  point.  Denning  v.  Roome,  6  Wend.  661.  See 
Sevey's  Case,  6  Greenl.  118.  If  a  person  opens  his  land,  so  that  the  public  pass  over  it  ooutiuu- 
ally,  they  would,  after  the  user  of  a  very  few  years,  be  entitled  to  pass  over  it  and-  use  it  as  a 
way;  and  if  the  person  does  not  mean  to  dedicate  it  aa.a  way,  but  only  to  give  a  license,  he 
should  do  some  act  to  show  that  he  gives  a  license  only.    The  Trustees,  Sec,  of  the  B.  Museum 
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necessity  may  be  presumed-  from  the  cireumstances!  of  the  property  to 
wMch  it  leads ;  as  wheu  a,  close  is  purchased,  to  which  there  is  no  access, 
except  through  the  land  of  the  vendor.(l)  And  it  seems  that  a  way  may 
be  pleaded  as  a  necessary  way,  without  which  the  most  conYenient  and 
reasonable  mode  of  enjoying  the  premises  could  not  be  had.(2) 

Description  of  way. 

The  proof  of  user  of  a  right  of  way  only  establishes  a  right  commen- 
surate with  the  usage.  Thus  a  right  of  way  for  carriages  does  not  neces- 
sarily include  a  right  for  all  manner  of  cattle,  but  is  evidence  for  the 
consideration  of  the  jury.(3)  And  the  right  of  way  to  a  particular  close 
of  the  defendant  will  not  support  4  plea,  b3'  ^^'hich  he  justifies  u^ing  it  for 
the  occupation  of  another  close  which  he  has  purchased.(4)  A  variance 
in  the  proof  of  the  termini  of  the  way,  as  set  out  in  the  plea,  Avill  be 
fatal  ;(5)  it  will  be  a  misdescription,  if  part  of  the.  way,  as  set  forth  in  the 
plea,  is  over  the  defendant's  own  land.(6)  A  plea  that  the  defendant  is 
entitled  to  a  right  of  way  as  occupier  of  certain  premises,  is  not  disproved 
b}^  showing  that  the  premises  are,  in  fact,  occupied  by  the  defendant's 
servant,  who  receives  less  wages  on  that  a:ccount.(7)  And,  although  the 
land  be  in  lease,  an  allegation  of  user  of  a  way  by  the  defendant  being 


V.  Finnis,  5  Car.  &  Payne,  160,  and  note  a.  The  doctrine  of  prescription  has  not  been  adopted 
in  New  Jersey.  Aokerman  v.  Shelp,  3  Hals.  125.  It  has,  however,  in  Massachusetts;  but 
the  time  of  legal  memory  is  confined  to  sixty  years.  Coolidge  v.  Learned,  8  Pick.  50i.  All 
dedications  must  be  considered  with  reference  to  the  use  for  which  they  are  made.  Per  Thomp- 
son, J.,  in  6  Pet.  R.  431,  438. 

(In  Pennsylvania  twenty-one  years'  user  by  the  public  establishes  a  highway.  Ciommonwealth 
V.  Cole,  26  Penn.  State  B.  18t.  Informal  proceedings  to  open  a  road,  ripen  by  public  use  into 
a  right  of  way,  after  a  long  and  uninterrupted  use.  Gibbs  v.  Larrabee,  31  Maine,  506  ;  Brock 
T.  Chase,  39  Id.  300  ;  Regina  v.  Petrie,  30  Eng.  L.  &  E.  201.  As  to  the  effect  of  user  of  water 
lots,  see  Boston  v.  lecraw,  11  How.  U.  S.  426.  Laying  out  of  a  public  street  does  not  make  it 
a  public  highway  tai  it  is  accepted  as  such.  Oswego  v.  Oswego  Canal  Co.,  2  Seld.  257  ;  14  Barb. 
328;  16  Id.  251.) 

(1)  Horstoii  V.  Prearson,  8  T.  R.  50,  where  the  vendor  was  a  trustee.  Roberts  v,  Karr,  1 
Taunt.  495 ;  Rouse  v.  Bardin,  1  H.  Bl.  351 ;  BuUard  v.  Harrison,  4  Maule  &  Sel.  38*? ;  Allen  v. 
Brownsall,  Yelv.  163  ;  Clarke  v.  Cogge,  Cro.  Jao.  220;  2  Roll.  Ab.  pi.  60,  pi.  17.  A  way  of 
necessity  exists  after  unity  of  possession.    Buckley  v.  Coles,  5  Taunt.  311. 

(2)  Morris  v.  Kgginton,  3  Taunt.  24.  And  see  Sir  D.  Evan's  remarks  on  the  late  cases  re- 
specting ways  of  necessity.     Chambers  on  Leases,  238 ;  1  Will.  Saund.  322,  u.  6. 

(3)  Ballard  v.  Dyson,  1  Taunt.  279.   And  see  Rex  v.  Lyon,  1  Ry.  &  Mo.  151. 

(4)  Laughton  v.  "Wards,  Lutw.  Ill ;  1  EoU.  391 ;  1  Mod.  190 ;  Jackson  v.  Stacey,  Holt's,  C. 
455.  Grantee  of  a  way  cannot  make  a  road  across  it.  Senhouse  Vi  Christian,  1  T.  R.  560.  Nor, 
if  the  way  be  private,  can  he  go  on  the  adjoining  land,  because  it  is  out  of  repair.  BuUard,  v. 
Harrison,  4  Maule  &  Sel.  387.  The  defendant  may  rest  on  his  title  to  a  private  jight  of  way, 
though  a  general  right  exist.    Allen  v.  Ormond,  8  East,  3. 

(5)  Wright  V.  Rattray,  1  East,  377  ;  Rex  v.  Great  Caufleld,  6  Esp.  N.  P.  C.  136 ;  4  Burr.  2090. 
Where  one  of  the  termini  was  laid  as  a  highway,  and  it  was  proved  to  be  a  foot-way,  it  was 
held  sufficient.    Allen  v.  Ormond,  8  East,  3;  Rouse  v.  Bardin,  1  H.  Bl.  351. 

(6)  Jackson  v.  Shillito,  cited  1  East,  381. 

(7)  Bertie  v.  Beaumont,  16  East,  33 ;  Rex  v.  Stock,  2  Taunt.  339. 
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seized  in  fee,  includes  an  user  for  all  purposes  for  wliicli  the  defendant,  as 
landlord,  might  have  occasion  for  the  way,  as  to  view  waste,  or  to  demand 
rent.(l) 

The  plaintiff,  upon  the  traverse  of  a  prescriptive  right  of  way,  may 
show  that  the  way  has  been  extinguished  by  unity  of  possession  of  the 
land  to  which  the  way  is  appurtenant,  and  that  over  which  it  lies.(2)  Or 
he  may  give  in  evidence  that  the  way  has  been  stopped  by  order  of  two 
justices ;  but  the  order  must  pursue  the  form  prescribed  in  the  act  of  Par- 
liament, and  a  material  variance  will  render  it  invalid.(3)  By  traversing 
a  prescriptive  right  of  way,  the  seizin  and  occupation  are  admitted.(4) 

Keplication  de  injuria. 

The  general  replication  de  injuria  is  a  traverse  of  the  whole  of  the  de- 
fendant's plea,  and  the  plaintiff  will  succeed  in  an  issue  joined  upon  this 
replicatioD,  if  he  is  able  to  disprove  any  of  the  material  facts  stated  in  the 
plea.(5)  Where  a  party  abuses  a  license  which  the  law  gives  him,  as  that 
of  entering  a  common  inn,  or  of  going  upon  premises  in  the  occupation 
of  a  tenant  to  view  waste ;  the  plaintiff,  instead  of  making  general  repli- 
cation de  injuria,  will  reply  the  abuse,  and  proof  of  the  circumstances  will 
render  the  plaintiff  in  law  a  trespasser  ah  initio. {Q)  This  cannot  be  done 
where  the  defendant  has  merely  been  guilty  of  a  non-feasance  ;(7)  or 
where  the  license,  which  has  been  abused,  was  not  given  by  the  law,  but 
by  the  act  of  a  private  individual.(8) 

Kew  assignment. 

Where  the  defendant,  by  taking  advantage  of  the  general  terms  used 
in  a  declaration  of  trespass,  apparently  answers  the  whole  matter  of  com- 


(1)  Proud  V.  Hollis,  1  B.  &  C.  8. 

(2)  Walley  V.  Thompson,  1  Bos.  &  Pull.  311;  Buckley  v.  Coles,  5  Taunt.  311;  1  Roll.  Ab. 
935;  3  T.  E.  157;  5  East,  295. 

(3)  Davison  v.  GUI,  1  East,  6i ;  De  Ponthieu  v.  Pennyfeather,  5  Taunt.  634. 

(4)  Stott  T.  Stott,  16  East,  343. 

(5)  By  De  Grey,  Ch.  J.,  Sayer  v.  Earl  Roohford,  2  W.  Black,  1169.  As  to  the  cases  in  which 
demjwriais  a  proper  replication,  see  1  Saund.  299  b;  6  Co.  67  a;  Laugford  v.  Waghora,  7 
Price,  670  ;  Com.  Dig.  Pleader,  F,  19,  20.  If  the  plea  consists  of  two  facts,  either  of  which,  if 
separately  pleaded,  would  be  a  defence  to  the  action,  the  defendant  may  prove  either  of  those 
facts.     Spilsbury  v.  Micklethwaite,  1  Taunt.  146. 

(6)  Six  Carpenter's  Case,  8  Co.  290;  1  Saund.  300  d;  Cro.  Car.  196;  Yelv.  96;  9  Co.  11  a; 
1  And.  65,  that  such  matter  must  be  specially  replied ;  by  Buller,  J.,  Taylor  v.  Cole,  3  T.  R. 
297 ;  Bovy's  Case,  1  Vent.  211 ;  Pisherwood  v.  Annon,  cited  3  T.  R.  297;  Lambert  v.  Hodgson, 
1  Bing.  317;  Crowlher  v.  Eamsbottom,  7  T.  R.  654;  Aitkenhead  v.  Blades,  5  Taunt.  198.  In 
which  case  a  new  assignment  was  held  insufBcient,  because  an  unlawful  continuance  in  pos- 
session, after  a  lawful  entry,  is  not  a  new  or  different  trespass.  See  Lambert  v.  Hodgson,  1 
Bing.  317. 

(7)  8  Co.  290. 

(8)  8  Co.  290.  A  party  guilty  of  an  irregularity,  after  a  la,wful  distress  for  rent,  is  not  a  tres- 
passer db  initio  by  stat.  11  Geo.  11,  c.  19 ;  1  H.  Bl.  13 ;  1  Esp.  N.  P.  0.  382.  See  Pitt  v.  Shew, 
4  Bam.  &  Aid,  208, 
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plaint  in  the  declaration,  but,  in  fact,  only  answers  part  of  it ;  or  where 
the  plea  contains  a  justification  of  the  original  and  principal  trespass  in 
the  declaration,  but  takes  no  notice  of  those  matters  of  aggravation  which 
the  plaintiff  has  a  right  to  connect  with  it,  in  his  demand  for  damages,(l) 
a  new  assignment  is  made  necessary.  Thus,  if  a  right  of  way  is  pleaded, 
and  other  trespasses  have  been  committed  without  the  limits  of  the  sup- 
posed way,  but  which  are  not  distinguishable,  on  the  face  of  the  declara- 
tion, from  those  which  have  happened  within  those  limits; (2) — -if  the 
trespasses  in  the  declaration  are  apparently  excused  by  a  license  granted 
by  the  plaintiff,  which  is  stated  in  the  plea,  but  the  license  has  been  abused 
or  exceeded  ;(3)  if  the  defendant  justifies  an  entry  into  the  plaintiff's 
house,  but  omits  to  account  for  his  continuance  there  during  the  whole  of 
the  time  alleged,  or  says  nothing  of  any  right  to  expel  the  plaintiff  (4) 
(which  is  a  circumstance  introduced  by  way  of  aggravation  merely) ;  in 
all  these  cases  the  plaintiff  paust  have  recourse  to  a  new  assignment ;  for 
the  defendant,  being  considered  to  have  answered  the  apparent  subject  of 
complaint,  will  succeed  upon  an  issue  joined  on  a  replication  which  only 
denies  the  truth  of  his  plea. 

If  the  plaintiff",  in  making  a  new  assignment,  does  not  intend  to  admit 
that  the  trespass  in  the  declaration  is  answered  to  the  extent  of  the  justi- 
fication pleaded,  he  must,  besides  new  assigning,  traverse  the  matter  of 
justification.(5)  Where  the  plea,  in  fact,  covers  the  whole  of  the  tres- 
passes complained  of,  the  plaintiff"  cannot  amplify  the  charges  in  the  de- 
claration by  means  of  a  new  assignment ;  as,  if  there  be  a  count  containing 
a  single  trespass,  which  is  justified,  and  the  plaintiff  new  assigns,  the 
defendant,  on  pleading  not  guilty  to  the  assignment,  will  be  entitled  to  a 
veTdict.(6)  Where  there  is  a  new  assignment  of  excess  committed  in 
performing  a  lawful  act,  some  little  excess  will  not  be  closely  scanned,  but 
clear  excess  and  unnecessary  injury  must  be  proved  .(7) 

A  person  concerned  in  committing  a.  trespass  together  with  the  defend- 
ant, but  who  is  not  a  party  to  the  record,  is  a  competent  witness  for  the 


(1)  Vide  supra,  p.  501.  On  the  different  rules  respecting  new  assignments,  see  1  'WiU.  Saund. 
300  a;  2  Saund.  6;  1  Saund.  330,  n.  6. 

(2)  1  Saund.  300  a.  As  to  the  necessity  of  a  new  assignment  in  the  case  of  a  plea  of  lib. 
ienemeniwm,  vide  supra,  p.  506. 

(3)  Ditcham  v.  Bond,  3  Campb.  N.  P.  C.  524;  1  Saund.  300  d,  n. 

(4)  Montprivatt  v.  Smith,  2  Campb.  N.  P.  C.  ITO ;  Warral  y.  Clare,  2  Campb.  N.  P.  C.  629 ; 
Crowther  v.  Ramsbottom,  7  T.  E.  654 ;  Taylor  v.  Cole,  3  T.  R.  292 ;  Phillips  v.  Howgate,  5 
Bam.  &  Aid.  220. 

(5)  Pickering  v.  Rudd,  1  Stark.  N.  P.  C.  56 ;  Prettyman  v.  Lawrence,  Oro.  Eliz.  812 ;  Ode- 
ham  V.  Smith,  Cro.  Eliz.  589;  Oakley  v.  Davis,  16  East,  82;  Atkinson  v.  Metteson,  2  T.  R.  1'76. 

(6)  Cheasley  v.  Barnes,  10  East,  73 ;  Taylor  v.  Smith,  7  Taunt.  156 ;  Pratt  v.  G-reene,  15  Bast, 
235 ;  Anon.,  cited  16  East,  86. 

(7)  Hockless  v.  MitcheU,  4  Esp.  N.  P.  C.  86.  And  see  Houghton  v.  Butler,  4  T.  E.  365 ; 
Pickering  v.  Rudd,  1  Stark.  N.  P.  0.  56  j  Arlett  v.  EUis,  7  Bam.  &  Creas.  375. 
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plaintiff,  althoiigli  a  recovery  against  one  of  the  several  co  trespassers  is  a 
bar  to  an  action  against  the  others,  and  if  the  plaintiff  succeeds,  the  wit- 
ness will  not  be  liable  to  the  defendant,  as  there  is  no  contribution  in  actions 
of  tort.{l)  But  the  evidence  of  a  joint  trespasser,  who  has  suffered  judg- 
ment to  go  by  default,  is  inadmissible  for  the  plaintiff,(2)  though  it  may 
be  received  in  favor  of  the  defendant.(3)  A  joint  trespasser,  not  a  party 
to  the  record,  is  a  competent  witness  for  the  defendant.(4)  Where  a  wit- 
ness is  made  a  co-defendant  by  mistake,  the  court  will,  on  motion,  give 
leave  to  strike  his  name  out  of  the  record,  even  after  the  issue  joined.(5) 
When  no  evidence  is  offered  against  a  particular  defendant,  he  will  not  be 
entitled  to  an  acquittal,  in  order  to  be  made  a  witness,  until  the  whole  case 
of  the  other  defendants  is  finished. (6) 

In  an  action  of  trespass,  with  the  general  issue,  and  pleas  of  justifica- 
tion, the  plaintiff  is  at  liberty,  if  he  thinks  fit,  to  reserve  his  evidence  in 
answer  to  the  defendant's  case,  until  the  defendant's  case  is  closed ;  or  he 
may,  in  the  first  instance,  call  any  evidence  to  repel  the  defendant's  justi- 
fication. If  he  adopts  the  latter  course,  he  must  go  through  all  the  evi- 
dence he  proposes  to  give,  and  he  will  not  be  permitted  to  give  further 
evidence  in  reply  .(7)  Where  the  general  issue  is  not  pleaded  to  an  action 
of  trespass,  and  issue  is  taken  upon  the  defendant's  plea  of  justification, 
the  defendant's  counsel  has  a  right  to  begin,  as  he  will  have  to  maintain 
the  affirmative  of  the  issue ;  and  this,  notwithstanding  the  onus  of  proving 
damages,  is  on  the  plaintiff.  (8) 


(1)  By  Lord  Tenterden,  Oh.  J.,  3  Bam  &  Cress.  381 1  Bull.  N.  P.  286;  Chapman  v.  Graves,  2 
Camp.  N.  P.  C.  333  ;  Morris  v.  Daubenny,  6  B.  Moore,  319;  Vol.  I. 

(2)  Chapman  v.  Graves,  2  Camp.  N.  P.  C.  333,  n.  And  see  Brown  v.  Brown,  4  Taunt.  752 '; 
Toll. 

(3)  2  Campb.  N.  P.  0.  333,  note ;  Ward  v.  Haydon,  2  Esp.  N.  P.  C.  BB2 ;  Tol.  I. 

(4)  Poplet  V.  James,  Bull.  N.  P.  286.  See  Reason  v.  Ewbank,  Bull.  N.  P.  286;  Hill  v.  Flem- 
ming,  Id.  264 ;  Tol.  I. 

(6)  BuU.  ISr.  P.  285  ;  1  Sid.  441. 

(6)  Wright  V.  Paulin,  1  Ry.  &  Mo.  128 ;  Holt's  N.  P.  C.  215 ;  Huxley  v.  Berg.  1  Stark,  N.  P. 
C.  98.  The  plaintiff  cannot,  in  adducing  evidence  in  reply,  implicate  the  plaintiff  for  the  first 
time.  Id.    See  Yol.  I. 

(1)  Sylvester  v.  Hall,  1  Ry.  k  Mo.  256,  n, 

(8)  Bedell  v.  Russell,  1  Ry.  &  Mo.  292  ;  Hodges  v.  Holder,  3  Camph.  366;  Jaekson  v.  Hesketb, 
2  Stark,  N.  P.  C.  61S. 

Note  1081. — In  trespass  for  entering  plaintiff's  dwelling-hoase  and  taking  his  goods  on  a  pleai 
justifying  the  trespass  by  proceeding  under  a  commission  of  bankruptcy,  the  defendant  is  entitled 
to  begin.  Cotton  v.  James,  1  Moore  &  Malk.  213.  This  case  seems  to  complete  the  series  of 
those  by  which  the  doctrine  that  the  plaintiff  is  entitled  to  begin,  where  he  has  sustained  damage, 
has  been  for  the  present  overruled.  Id.  note  o.  It  is  observed,  however,  that  "it  is  impossi- 
ble not  to  entertain  some  doubt  whether  the  rule  now  existing  wUl  long  be  reeognized."     Id. 
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SECTION    II. 

Of  the  Evidence  in  an  Action  for  Trespass  to  the  Person. 

Many  of  the  rules,  which  have  been  mentioned  with  reference  to  the 
action  of  trespass  for  an  injury  to  property,  will  apply  equally  to  this  kind 
of  action ;  and  they  need  not  be  repeated  in  this  place. 

Assault  and  battery. 

An  assault  may  be  proved  by  showing  personal  violence,  or  an  attempt 
to  do  corporal  injury  to  the  plaintiff,  as  the  holding  up  a  weapon  within 
reach  of  his  person.(l)  A  battery  includes  an  assault,  and  is  the  actual 
doing  of  an  injury,  be  it  ever  so  small,  in  an  angry,  revengeful,  rude,  or 
insolent  manner. (2)  An  action  for  false  imprisonment  will  be  sustained 
by  proof  of  the  plaintiff  having  been  deprived  of  his  personal  liberty  by 
the  defendant  for  some  period  of  time,  however  short.(3)  Where  a  magis- 
trate's warrant  has  been  shown  to  the  plaintiff,  and  he  goes  before  the 
magistrate  at  the  desire  of  the  constable,  and  without  further  compulsion, 
it  seems  that  there  is  a  sufficient  imprisonment.(4)  It  has  been  said,  in- 
deed, that  every  imprisonment  includes  a  battery,  but  this  position  has,  in 
latter  times,  been  expressly  denied. (5) 


(1)  Genner  v.  Sparks,  1  Salt.  79 ;  Bull.  N.  P.  15.  But  words  will  not  amount  to  an  assault, 
though  they  may  sometimes  explain  a  douMful  action.    BuR  N.  P.  15. 

Note  1088. — An  assault. — ^It  is  not  every  threat  where  there  is  no  actual  personal  violence 
that  constitutes  an  assault ;  there  must  in  all  cases,  be  the  means  of  carrying  the  threat  into 
effect.  A.  was  advancing  in  a  threatening  attitude,  with  an  intention  to  strike  B.,  if  he  had  not 
been  stopt;  held,  that  it  was  an  assault  in  point  of  law,  though  at  the  particular  moment  when 
it  was  stopt,  he  was  not  near  enough  for  his  blow  to  take  effect.  Stephen  v.  Myers,  4  Car.  & 
Payne,  349. 

(Presenting  a  gun,  in  a  threatening  attitude,  is  an  assault  (Beach  v.  Hancock,  1  Poster  N.  H. 
223);  but  the  abandonment  and  exposure  of  a  bastard  child  does  not  constitute  an  assault  upon 
it.  Kegina  v.  Eenshaw,  20  Eng.  L.  &  Bq.  593.  The  person  who  casts  a  lighted  squib  into  a 
market-house,  or  drives  a  negro  boy  through  a  store  by  threatening  him  with  a  blow,  or  descends 
into  another  man's  garden  in  a  balloon,  in  such  a  way  as  to  attract  a  crowd  into  the  garden,  is 
answerable  for  the  mischief  done  in  consequence  of  his  act  as  a  trespasser.  Scott  v.  Shepherd,  2 
W.  Black.  892 ;  3  Wils.  403  ;  Tandenburg  v.  Truax,  4  Denio,  464 ;  Guille  v.  Swan,  19  John. 
B.  381.) 

(2)  BuU.  N.  P.  15.  If  the  plaintiff  declare  for  assault  and  battery,  he  may  recover,  upon  proof 
of  the  assault  alone.    Bro.  Tresp.  pi.  40. 

(3)  Bun.  N.  P.  22. 

(4)  Chinn  v.  Morris,  2  C.  &  P.  361 ;  Pocook  v.  Moore,  1  Ry.  &  Mo.  321.  It  is  otherwise, 
where  a  warrant  ia  used  only  as  a  summons,  and  the  plaintiff  voluntarily  goes  to  a  magistrate. 
See  Arrowsmith  v.  Mesuries,  2  N.  E.  211 ;  Homer  v.  Battyn,  BuU.  N.  P.  62  ;  Genner  v.  Sparkes, 
1  Salk.  18 ;  Bussen  v.  Lucas,  1  By.  &  Mo.  26 ;  Berry  v.  Adamson,  6  Barn.  &  Cress.  528 ;  Simp- 
son v.  Hill,  1  Esp.  C.  3,  431. 

(5)  Bull.  N.  P.  22  ;  Emmett  v.  Lyne,  1  K.  E.  225.  Keeping  the  key  of  a  room,  knowing  that 
a  man  is  imprisoned  therein,  has  been  held  a  trespass.  3  "Wils.  377  ;  by  lord  Hardwioke,  "Wil- 
liams V.  Jones,  Ca.  temp.  H.  301. 
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In  an  action  for  an  assault,  the  intention  is  material.(l)  But  in  order  to 
constitute  a  battery,  it  is  not  necessary  that  the  act  should  have  been 
\vi]lful.(2)  If  any  blame  attaches  to  the  defendant,  he  will  be  liable  for 
the  consequences  of  his  actions,  though  he  had  no  intention  to  do  an  in- 
jury. But  if  the  injury  was  accidental  on  the  part  of  the  defendant,  and 
might  have  been  avoided  by  the  plaintiff,  if  he  had  exercised  ordinary 
care ;  or  if  it  was  altogether  unavoidable,  and  no  negligence  or  intention, 
was  imputable  to  the  defendant,  the  defendant  will  be  excused.(3) 

If  the  declaration  contained  but  one  count,  the  plaintiff,  after  giving; 
evidence  of  one  assault,  cannot  waive  that,  and  proceed  to  offer  evidence- 
of  another.(4)  If  the  declaration  contain  two  counts,  and  the  defendant 
suffers  judgment  by  default  as  to  one,  and  pleads  "not  guilty"  to  the 
other ;  and  on  the  trial,  one  trespass  only  is  proved,  the  defendant  will 
be  entitled  to  a  verdict.(5)    So,  where  a  justification  is  pleaded  to  one 


Note  1089. — Depriving  a  person  of  his  personal  liberty  without  lawful  anthoritj,  is  an  as- 
sault in  law,  though  no  assault  in  fact  is  made;  the  one  includes  both  offences,  the  act  being 
unlawful.  Per  Baldwin,  J.,  in  Johnson  v.  Tompkins,  1  Bald.  B.  S'Jl,  600.  AH  parties  who  ar& 
proved  to  have  taken  any  part  in  the  assault,  battery  or  imprisonment,  are  principals,  and 
answerable  for  all  acts  done  by  themselves  or  by  any  others  concerned  in  the  transaction,  by 
their  order,  consent  or  procurement,  or  in  pursuance  and  furtherance  of  an  object  or  enterprise 
in  which  they  have  aU  engaged,  and  which  is  iUegal  Id.  If  two  or  more  agree  or  combine  to- 
effect  an  unlawful  purpose,  each  one  of  the  party  is  answerable  for  all  done  in,  or  leading  towards- 
the  accomplishment  of  the  joint  object,  directly  connected  with,  or  naturally  consequential.  If 
the  object  and  purpose  is  entered  upon  and  commenced  by  the  parties  concerned,  and  other  indi- 
viduals, or  a  crowd  assembled  in  consequence  and  consummate  the  act  or  join  in  its  execution ; 
the  original  parties  are  responsible  for  their  conduct,  though  the  immediate  actors  may  be  un- 
known to  them,  other  than  by  the  unlawful  acts  committed,  intended  or  tending  to  effectuate  the 
original  object  and  purpose.  Id.  It  is  not  necessary  to  bring  it  home  to  any  such  defendants ; 
the  law  fastens  the  consequences  of  an  illegal  act  upon  them,  which  they  have  in  any  manner, 
as  before  mentioned,  directly  or  indirectly  done,  brought  about  or  caused.  Id.  Their  mere 
presence,  however,  when  the  act  is  committed,  does  not  make  them  accountable  for  it,  -without 
some  participation  on  their  part,  or  exciting,  directing,  consenting  to  or  encouraging  it ;  there 
must  be  some  evidence  of  their  acting,  or  causing  others  to  act.    Id. 

If  an  illegal  act  is  done  under  color  of  legal  authority  or  process  from  an  officer  who  had  no 
jurisdiction  of  the  subject  matter,  or  whose  order  or  process  is  made  and  issued  in  violation  of  the 
law,  the  judge  or  justice,  and  party  procuring  it,  are  trespassers;  so  is  the  officer  and  all  who 
act  under  him,  if  the  process  is  void  on  the  face  of  it  (10  Coke,  16),  and  his  who  procures  such 
order  on  false  pretences,  is  the  most  aggravated  case.     Id. 

Trespass  lies  for  arresting  one  not  Uable  to  an  arrest.  Green  v.  Morse,  5  Greenl.  291.  Where 
the  arrested  has  merely  a  personal  privilege,  as  a  witness,  a  juror,  or  a  party  attending  court,  tres- 
pass does  not  lie.  Id.  Trespass  lies  where  the  process  is  void  or  vacated,  set  aside  or  super- 
seded, as  illegally,  unduly  or  irregularly  sued  out.  Hayden  v.  Shed,  11  Mass.  R.  500;  Plummer 
V.  Bennett,  6  Greenl.  421.  But  if  the  writ  is  good  at  the  time,  the  arrest  is  not  tortious,  Shaw 
v.  Eeed,  16  Mass.  E.  450. 

(1)  Griffin  v.  Parsons,  Selw.  N.  P.  21 ;  Gilb.  Bv.  256 ;  Gibbon  v.  Pepper,  2  Salk.  63T. 

(2)  "Weaver  v.  Ward,  Hob.  134 ;  Underwood  v.  Hewson,  1  Str.  596. 

(3)  Wakeman  v.  Robinson,  1  Bing.  213 ;  Gibbon  v.  Pepper,  1  Lord  Raym.  38.  And  see  Soott 
v.  Shepherd,  3  Wils.  403. 

(4)  Stante  v.  Pricket,  1  Campb.  473 ;  Downes  v.  Skrymshere,  1  Brownl.  235. 

(5)  Compere  v.  Hicks,  1  T.  R.  11*1. 
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of  two  counts,  wMcli  is  admitted  by  the  replication,  tlie  plaintiff  will  fail 
unless  lie  proves  two  trespasses  at  the  trial.(l)  And  although  the  decla- 
ration contain  many  counts,  if  the  defendant  by  his  plea  narrows  the 
question  to  one  transaction,  as  by  alleging  that  the  trespasses  stated  in  the 
different  counts  were  one  and  the  same  trespass,  and  issue  is  joined  upon 
the  defendant's  plea ;  the  plaintiff  will  not  be  allowed  to  give  evidence  of 
more  than  one  act  of  trespass.(2) 

The  proof  of  a  trespass  at  any  time  before  the  commencement  of  the 
action  will  be  sufficient.(3)  And  the  place  where  the  trespass  was  com- 
mitted is  immaterial,  whether  it  be  within  or  out  of  the  county  in  which 
the  cause  is  tried;  except  in  particular  cases,  under  the  provisions  of 
special  acts  of  Parliament. 

If  the  assault  appear  on  the  trial  of  the  cause,  to  be  of  such  an  aggra- 
vated nature,  that,  in  the  opinion  of  the  court,  the  defendant  might  prop- 
erly be  tried  for  a  felony,  the  plaintiff  cannot  maintain  this  action,  with- 
out proof  that  the  defendant  has  been  tried  on  a  criminal  prosecution. 
The  civil  remedy  is  suspended,  until  the  justice  of  the  county  is  satisfied 
in  respect  to  the  public  offence.  But  when  this  has  been  accomplished, 
the  party  will  be  entitled  to  his  action,  whether  the  trial  of  the  offence  end 
in  a  conviction  or  in  an  acquittal.  The  record  of  conviction,  or  of  ac- 
quittal, is  conclusive  evidence,  that  there  has  been  a  trial  of  the  prisoner 
for  the  specified  offence ;  but,  on  the  production  of  the  record  of  acquittal, 
the  defendant  may  prove,  if  he  can,  that  the  acquittal  was  by  collusion  of 
the  plaintiff.  (4) 

A  conviction  for  an  assault  before  a  magistrate,  on  the  information  of 
the  injured  party,  is  not  evidence  on  an  action  for  the  same  assault.(5) 
And  it  is  laid  down  by  Mr.  Justice  BuUer,  that  the  plaintiff  cannot  give 
in  evidence  a  conviction  at  the  suit  of  the  king  for  the  same  battery ;  for 
it  is  a  general  rule,  he  says,  that  no  record  of  conviction  or  verdict  shall 
be  given  in  evidence,  but  such  whereof  the  benefit  may  be  mutual; 
namely,  such  whereof  the  defendant,  as  well  as  the  plaintiff,  might  have 
made  use,  and  given  in  evidence,  in  case  it  had  made  for  him.(6) 
But  if  a  person,  indicted  for  an  assault^  plead  guilty  to  the  charge,  the 


(1)  Atkinson  V.  Matteson,  2  T.  E.  112 ;  Oakley  v.  Davis,  16  East,  82. 

<2)  Gale  v.  Dalrymple,  1  Ey.  &  Mo.  120 ;  Gibson  v.  Haukey,  1  Ry.  k  Mo.  121,  n. 

(3)  The  rule  respecting  the  mode  of  laying  a  trespass  div&rsis  diehus  et  vicibus  has  been  before 
noticed.  The  defendant  may  be  charged  with  assaulting  diverais  diebus  ei  vicibfts,  but  not  Trith 
making  an  assault.    Burgess  v.  Freelove,  2  Bos.  &  PuU.  425 ;  English  v.  Purser,  6  East,  395. 

(4)  Crosby  v.  Ijeng,  12  East,  412,  416.  (The  record  of  conviction  or  acquittal  will  be  received 
in  evidence  on  the  trial  of  the  civil  action  to  mitigate  damages,  &0.  Porter  v.  SeUer,  23  Penn. 
Stale  E.  424.) 

(5)  Smith  V.  Eummens,  1  Oampb.  9.     See  Vol.  I;  Yol.  II, 

(6)  Bull  N.  P.  16, 
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record  has  been  considered  to  be  conclusive  against  him  in  an  action  for 
damages  for  the  same  assault.(l) 

The  general  issue  denies  the  fact  of  trespass. (2)  If  the  defendant  relies 
for  his  defence  upon  matter  of  jurisdiction,  he  ought  to  plead  it,  unless 
where,  by  the  provisions  of  particular  statutes,  he  is  allowed  to  prove  all 
the  circumstances  of  his  defence  under  the  general  issue.  Evidence  is 
admissible  under  this  issue  of  facts  in  mitigation. 

Mitigation. 

In  an  action  of  trespass  for  false  imprisonment  against  an  individual 
who  was  not  a  peace  officer,  where  the  general  issue  only  was  pleaded, 
evidence  of  reasonable  suspicion  of  the  plaintiff's  having  been  guilty  of  a 
felony  was  received  in  reduction  of  the  damages.(3)  And  in  trespass  for 
false  imprisonment  against  the  captain  of  a  ship,  the  defendant  was  in  one 
case  allowed  to  give  evidence,  under  the  general  issue,  of  expressions  used 
by  the  plaintiff  at  the  time,  tending  to  create  mutiny  and  disobedience.(4) 
But  in  the  case  of  Watson  v.  Christie,  where  evidence  of  a  similar  descrip- 
tion was  tendered,  Lord  Eldon  rejected  it,  on  the  ground  that,  if  the  bat- 
tery for  which  the  action  was  brought  could  be  justified  on  account  of  the 
necessity  of  maintaining  discipline  in  the  ship,  the  defence  ought  to  have 
been  put  on  the  record,  and  his  Lordship's  direction  was  confirmed  by 
the  Court  of  Common  Pleas.(5) 

Plaintiff's  first  assault. 

The  most  common  defence  is,  that  the  plaintiff  made  the  first  assault ; 
and  this  must  be  specially  pleaded.(6)  This  plea  must  be  supported  by 
proof  that  the  plaintiff  first  offered  to  strike  the  defendant ;  it  is  not  neces- 
sary to  show  that  the  defendant  was  actually  struck.(7)  Every  assault 
will  not  justify  a  battery  :  whether  the  degree  offeree  used  by  the  defend- 
ant was  justified  by  the  occasion,  is  a  question  to  be  determined  on  the 
evidence.(8)    It  has  been  doubted  whether  the  usual  terms  in  which  this 


(1)  The  contrary  has,  however,  been  ruled  by  the  present  lord  chief  justice  at  Nisi  Prius. 

A  confession  by  the  defendant  on  indictment  against  him  may  be  given  in  evidence  against 
him  in  a  civil  action  for  the  same  assault.    Eno  v.  Brown,  1  Root,  528. 

(2)  As  to  what  is  sufacient  to  constitute  an  assault,  battery,  &o.,  vide  supra,  p.  615. 

(3)  Chinn  v.  Morris,  1  By.  &  Mo.  424.  And  see  Vin.  Ab.Ev.  16 ;  2  B.  &  P.  225  a.  Whether 
such  a  defence  could  be  pleaded  without  showing  a  previous  felony  committed  depends  on  the 

f  act  of  the  defendant  being  a  peace  officer.    Beckwith  v.  Philby,  6  B.  &  Cr.  635  ;  Samuel  v.  Payne  r 
Doug.  359.     And  see  Mure  v.  Kaye,  4  Taunt.  34. 

(4)  Bingham  v.  Garnault,  1  Esp.  Dig.  337. 

(5)  2  Bos.  &  Pull.  225,  and  note,  Id. 

(6)  Co.  Litt.  282,  b  283. 

(7)  Bull.  N.  P.  18;  Gilb.'Ev.  219.  The  expressions  accompanying  the  plaintiff's  acts  are 
material  evidence,  where  a  blow  has  not  actually  been  struck.     Gilb.  Ev.  256  ;  2  Keb.  545. 

(8)  Bull.  N.  P.  18.  Nor  wiU  an  assault,  in  general,  justify  a  maiming  (Cooke  v.  Beal,  1  Lord 
Eaym.  177),  unless  it  be  violent.  Cockroffc  v.  Smith,  2  Salk.  647.  As  to  what  is  sufficient  jus- 
tification of  a  battery,  where  process  is  resisted,  see  Phillips  v.  Howgate,  5  Barn.  &  Aid.  220 . 
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plea  is  expressed  make  it,  in  all  cases,  incumbejit  on  the  defendant  to 
prove  that  the  assault  committed  by  him  was  in  proportion  to  the  provoca- 
tion received  from  the  plaintiff.  It  seems,  however,  to  be  the  better 
opinion,  that,  where  the  trespass  is  alleged  in  the  declaration  in  general 
terms,  and  is  justified  in  the  like  terms,  if  the  defendant  has  inflicted  a 
greater  injury  on  the  plaintiff  than  he  ought  to  have  done,  the  excess  is 
properly  the  subject  of  a  special  replication.(l)  In  cases  where  it  is  ne- 
cessary for  the  defendant,  in  order  to  justify  the  acts  of  violence  com- 
plained of  in  the  declaration,  to  set  forth  with  particularity  the  nature  of 
the  provocation  received,  the  conduct  of  the  plaintiff  justifying  the  tres- 
pass, as  alleged  in  the  plea,  must  be  strictly  proved. (2)     Where  the  plain 


(1)  Dale  T.  Wood,  t  B.  Moore,  33 ;  Bowen  v.  Parry,  1  C.  &  P.  394 ;  Pranks  v.  Morris,  10  East, 
79,  n. ;  Skinner,  387.  See  Phillips  v.  Howgate,  5  B.  &  Aid.  220 ;  Cockroft  v.  Smith,  2  Salk. 
642 ;  BuU.  N.  P.  15. 

(2)  Phillips  T.  Howgate,  5  B.  &  Aid.  220 ;  1  Saund.  296,  n.  1.  See  Dale  v.  "Wood,  1  B. 
Moore,  33. 

Note  1090. — ^In  Phillips  v.  Howgate,  the  first  count  in  the  declaration  stated,  that  defendant 
assaulted  and  imprisoned  plaintiff,  and  during  such  imprisonment,  struck,  pulled,  and  pushed  him 
about ;  justification,  that  the  defendant  arrested  the  plaintiff  under  process  of  court,  and  that 
plaintiff,  whilst  in  custody,  having  conducted  himself  in  a  violent  manner,  defendant  necessarily, 
and  to  prevent  his  escape,  struck,  &o.  The  defendant  failed  in  proving  that  the  plaintiff,  while 
In  custody,  conducted  himself  so  violently  as  to  render  it  necessary  that  the  defendant  should 
strike  him  to  prevent  his  escape,  and  then  said,  "let  me  get  out  of  my  difficuly,  by  saying  it  was 
a  mere  aggravation  of  the  original  trespass."  But  the  court  said  no.  The  circumstance  of  the 
defendant  having  put  matter  in  justification,  of  which  no  proof  had  been  given,  would  not  of  itself 
vitiate  the  justification.  But  the  proof  given  was  not  sufficient  to  justify  the  trespass  in  pushing 
and  striking  the  plaintiff.  In  order  to  justify  that,  it  was  necessary  to  prove  that  part  of  the  de- 
fendant's justification  in  which  he  stated  that  the  plaintiff  resisted  when  in  custody.  That  not 
being  done,  the  court  thought  the  justification  was  not  proved,  and  that  the  plaintiff  would 
be  entitled  to  a  verdict.  In  Stammers  v.  Tearsley  (10  Bing.  35),  the  plaintiff  complained  of 
assault  and  battery,  of  being  taken  into  custody  alo^g  the  streets,  and  of  being  imprisonod  on  a 
charge  of  an  assault  with  intent  to  commit  a  felony :  defendant  pleaded,  that  plaintiff  having 
assaulted  him,  defendant  gave  plaintiff  in  charge  of  a  peace  officer,  who  laid  hands  on  him  and 
took  him  before  a  justice.  At  the  trial,  although  one  assault  only  was  proved,  the  facts  pleaded 
were  held  to  be  an  insufficient  answer  to  the  facts  declared  on.  In  Bush  v.  Parker  et  aL  (1  Bing. 
TS.  0.  12),  the  plaintiff  declared  for  an  assault  in  seizing  and  laying  hold  of  him,  pulling  and 
dragging  him  about,  striking  him,  forcing  out  of  a  field  into  and  through  a  pond,  and  there  im- 
prisoning him.  Plea,  justifying  the  assaulting,  seizing  and  laying  hold  of  the  plaintiff,  and  pulling 
and  dragging  him  about;  held,  no  sufficient  answer  to  the  entire  charge  in  the  declaration. 
Tindal,  Ch.  J.,  said:  "We  have  only  to  look  to.  the  pleadings  here,  and  to  apply  our  common 
sense  to  the  allegation  that  the  defendant  dragged  the  plaintiff  through  a  pond,  to  see  that  it  is  a 
distinct  and  substantive  trespass,  and  not  part  of  the  assault  of  which  the  plaintiff  first  complains. 
How  much  do  the  defendants  justify  ?  The  assaulting,  seizing  and  laying  hold  of  the  plaintiff, 
and  a  little  puUing  and  dragging  him  about;  altogether  omitting  to  notice  the  allegation  in  the 
declaration  that  the  plaintiff  was  forced  through  a  pond.-  It  is  plain  that  this  was  one  link  in  a 
chain  of  trespasses  following  each  other,  and  not  a  mere  aggravation  of  the  first  assault.  If  that 
assault  alone  were  the  gist  of  the  action,  and  justifying  the  gist  were  to  be  considered  a  justifi- 
cation of  all  that  followed,  we  might  suppose  a  case  in  which,  after  the  assault,  the  assailant  might 
throw  his  adversary  over  a  precipice  and  break  his  arm." 

(An  assault  may  be  justified  by  showing  that  it  was  necessary  in  the  defence  of  lands  or  goods; 
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tiff  can  justify  his  first  assault  he  should  reply  the  particular  circumstances 
of  his  justification,  as  he  cannot  give  them  in  evidence  under  the  traverse 
of  de  injuria.{l) 

Defence  of  poaaession. 

The  defendant,  upon  an  issue  joined  on  the  plea  of  defence  of  possession, 
must  prove  that  he  was  possessed  of  a  house,  or  other  property,  and  that 
the  plaintiff  disturbed  him; (2)  and  he  must,  in  general,  show  that  he 
requested  the  plaintiff  to  depart,  previous  to  the  employment  of  any  force 
to  expel  him,  especially  if  a  battery  be  charged  ;(8)  unless  the  plaintiff's 
entry  has  been  forcible.(4)  A  maiming  or  wounding  cannot  be  justified 
under  this  plea  ;(5)  nor  a  battery  which  is  attended  with  circumstances  of 
particular  violence.(6)  If,  indeed,  the  provocation  on  the  part  of  the 
plaintiff  is  not  ■wholly  inadequate  to  the  resistance  made  by  the  defendant? 
the  plaintiff  ought  to  new  assign.(7) 

Impriaonment  justified. 

Where  the  defendant  justifies  the  apprehending  of  the  plaintiff  under 
the  statute  1  G-.  IV,  c.  56,  for  committing  a  willful  and  malicious  trespass 
on  the  defendant's  property,  if  the  plaintiff  was  acting  in  the  assertion  of  a 
right  of  way,  it  is  not  necessary  for  him  to  plead  that  circumstance  under 
the  exception  in  the  statute,  but  he  may  give  it  in  evidence  upon  an  issue 
joined  on  the  defendant's  plea  of  justification,  because  it  shows  that  the 
trespass  was  not  within  the  meaning  of  the  statute,  willful  and  malicious.(8) 
Where  the  plaintiff  complains  of  having  been  arrested  under  an  illegal 
warrant,  it  is  not  necessary  for  him  to  produce  the  warrant,  for  the 
defendant  having  taken  upon  himself  to  imprison  the  plaintiff,  the  onus 


but  the  force  used  must  not  exceed  the  necessity  of  the  case.  Seribner  v.  Beach,  4  Denio  Rep. 
448.  And  this  defence  must  be  pleaded  as  well  as  proved.  Jewett  y.  Godall,  19  N.  H.  562. 
But  the  owner  of  the  property  cannot  resist  an  officer  with  force  ao  as  to  prevent  him  from  mak- 
ing a  levy.     Faris  v.  The  State,  3  Ohio  (N.  S.)  159  ;  The  State  v.  Burt,  25  Tt.  SIS.) 

(1)  Kmg  V.  Sheppard,  Garth.  281 ;  Bull.  N.  P.  18. 

(2)  2  EoU.  Ab.  646 ;  D.  pi.  3.     See  Kingsbury  v.  Collins,  4  Bing.  202. 

(3)  Green  v.  Goddard,  Salk.  641. 

(4)  Green  v.  Goddard,  2  Salk.  641 ;  "Weaver  v.  Bush,  8  T.  R.  18,  or  where  the  plaintiff  makes 
resistance,  2  Salk.  641.  In  this  case,  the  plea  should  set  forth  the  circumstances,  and  it  is  more 
properly  a  plea  of  son  assault  demesne.    4  Taunt.  822. 

(5)  2  Inst.  316  ;  2  EoU.  Ab.  548. 

(6)  2  Roll.  Ab.  548,  respecting  throwing  stones;  Sampson  v.  Morris,  4  Taunt.  821,  throwing 
water ;  Gregory  v.  HiU,  8  T.  R.  299,  where  the  plaintiff  was  knocked  down ;  Collins  v.  Renni- 
son.  Say.  138,  where  the  plaintiff  was  thrown  off  a  ladder.  In  these  cases,  liberty  will  be  given 
to  move  for  judgment  non  aisianie  veredicto. 

(7)  By  Lord  Kenyon,  Ch.  J.,  Weaver  v.  Bush,  8  T.  R.  81.  SeeWilles,  11,  n.;  Bull.  N.  P.  13; 
1  Saund.  296,  u. 

(8)  By  Best,  Ch.  J.,  Looker  v.  Halcomb,  4  Bing.  191.  This  statute  is  repealed  by  1  &  8 
Geo.  IV,  c.  21,  and  its  provisions  with  some  alterations  re-enacted  by  t  &  8  Geo.  IV,  c.  30.  See 
Butler  V.  Turley,  1  Mo.  &  M.  54. 
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of  justifying  the  imprisonment  rests  entirely  with  himself. (1)  Where,  in 
an  action  for  false  imprisonment,  the  defendant  being  a  magistrate,  justified 
the  commitment  of  the  plaintiff  for  a  bailable  offence,  it  was  held  that  the 
plaintiff  could  not,  under  the  general  replication  de  injuria,  give  evidence 
of  tender  and  refusal  of  bail.(2) 

"Where  the  defendant,  in  his  plea,  justifies  a  trespass  of  the  nature 
alleged  in  the  declaration,  but  he  has  been  guilty  of  unnecessary  violence) 
the  excess  cannot,  in  general,  be  'proved  unless  under  a  new  assign- 
ment.(3)  Where  there  have  been  more  than  one  assault  or  imprisonment, 
and  the  defendant  pleads  son  assault  demesne,  if  the  defendant's  plea  be 
merely  traversed,  he  will  have  a  right  to  apply  it  to  any  assault  which  he 
can  justify.(4)  A  new  assignment,  in  such  a  case,  is,  in  general,  necessary 
to  enable  the  plaintiff  to  give  in  evidence  the  circumstances  of  any  other 
assault  or  imprisonment.(5) 


SECTIOlSr  III. 

Of  Evidence  in  an  Action  for  Adultery,  and  in  an  Action  for  debauching 
the  Plaintiff^s  Daughter. 

The  action  for  adultery,  and  that  for  debauching  a  daughter,  have,  in 
some  points  of  view,  been  considered  as  actions  on  the  case ;  but,  for 
general  purposes,  in  conformity  with  the  most  approved  ancient  forms 
and  the  most  recent  decisions,  they  are  to  be  classed  as  actions  of 
trespass.(6) 

I.  First,  of  the  action  for  a  criminal  conversation  with  the  plain- 
tiff's wife. 

Broof  of  marriage. 

In  this  action,  evidence  of  an  actual  marriage  between  the  parties  will 


(1)  Holroyd  v.  Doncaster,  3  Bing.  492. 

(2)  Sayer  v.  Eochford,  2  W.  Bl.  1165.  The  defendant  may  justify  for  a  cause  different  from 
that  which  he  assigns  at  the  tinie  of  the  trespass.  Orowther  v.  Eamsbottom,  1  T.  R.  654;  12 
Mod.  386. 

(3)  Yids  supra,  p.  512. 

(4)  See  Vol.  I ;  Downes  v.  Skrymshere,  1  Brownl.  235. 

(5)  1  "Will.  Saund.  299  a;  EoU.  Ab.  tit.  Trial  C,  pi.  3.  The  plaintiff  may,  however,  give  in 
evidence  as  many  trespasses  as  there  are  counts  in  the  declaration,  and  the  plaintiff  must  prove 
as  many  justifications  (BuU.  KT.  P.  IV ;  WUl.  Saund.  299  a) ;  unless  the  justification  to  any  count 
be  admitted  by  a  new  assignment.  Atkinson  v.  Matteson,  2  T.  E.  112 ;  Oakley  v.  Davis,  16 
East,  82.     And  vide  svpra,  p.  513. 

(6)  "Woodward  v.  "Walton,  2  K  E.  476 ;  Ditoham  v.  Bond,  2  Maule  &  Selw.  436.  The  ground 
for  these  actions  being  considered  actions  of  trespass,  appears  to  be,  that  there  was  a  writ  appli- 
cable to  them  in  the  register,  before  writs  on  the  case  were  framed  by  the  clerks  in  chancery. 
But  it  has  been  said,  that  the  trespass  may  be  waived,  and  an  action  on  the  case  brought.  Hol- 
royd, J.,  Parker  v.  Bailey,  4  Dow.  &  Eyl.  215. 
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be  necessary ;  the  cohabitation  of  the  parties  as  man  and  wife,  or  the 
reputation  of  an  existing  marriage,  or  the  plaintiff's  acknowledgment  of 
the  woman  as  his  wife,  are  not  sufi&cient  to  maintain  the  suit.(l)  A 
different  rule,  as  Lord  Mansfield  observed  in  the  case  of  Morris  v.  Miller,(l) 
would  be  subject  to  this  inconvenience,  that  it  might  render  persons 
liable  to  such  actions,  upon  the  evidence  made  by  the  very  parties  who 
bring  the  action.  And  in  the  case  of  Birt  v.  Barlow,(2)  where  the  subject 
was  much  considered,  Lord  Mansfied  observed:  "  That  this  is  the  only 
civU  case  where  it  is  necessary  to  prove  an  actual  marriage.  In  other 
cases,  cohabitation  and  reputation  are  equally  sufficient.  But  an  action 
for  criminal  conversation  has  a  mixture  of  penal  prosecution ;  for  which 
reason,  and  because  it  might  be  turned  to  bad  purposes  by  bad  persons 
giving  the  name  and  character  of  wife  to  women  to  whom  they  are  not 
married,  in  such  an  action  a  marriage  in  fact  must  be  proved." 

Marriage  register. 

The  recent  marriage  acts  specify  in  what  churches  or  chapels  marriages 
may  be  duly  solemnized.  The  registers,  or  the  copies  of  registers  of  mar- 
riages, are  also,  by  an  express  provision,  made  receivable  in  evidence.(3) 
If  the  register  is  not  produced,  but  the  marriage  is  proved,  as  it  may  be, 
by  a  witness  who  attended  at  the  ceremony,  without  the  corroborating 


(1)  Morris  V.  Miller,  4  Burr.  2051 ;  Birt  v.  Barlow,  1  Dough.  170. 

Note  1091. — The  mere  confessions  of  the  defendant  are  not  sufficient  to  prove  the  marriage  of 
the  plaintiff,  in  an  action  for  criminal  conversation  with  his  wife.  Said  in  The  People  v.  Humph- 
reys, 1  John.  R.  314. 

Penton  V.  Eeed,  4  John.  R.  51 ;  The  People  v.  Humphreys,  1  Id.  314;  Commonwealth  v. 
Noreross,  9  Mass.  R.  492 ;  Same  v.  Littlejohn,  16  Id.  163 ;  State  v.  RosweU,  6  Conn.  R.  446. 
In  a  prosecution  for  lewd  and  lascivious  cohabitation,  confession  was  received  as  evidence  of  the 
marriage.  Crayford's  Case,  1  Greeul.  51.  ■  The  court  distinguish  that  case  from  one  for  criminal 
conversation.  But  in  Parray  v.  HaUacher  (8  Serg.  &  Rawle,  159),  the  point  decided  was,  that 
the  declaration  of  the  defendant  that  he  knew  the  woman  was  married,  and  therefore  he  seduced 
her,  was  admissible  in  evidence  in  proof  of  the  marriage.  To  this  point,  also,  see  Rigg  v.  Cur- 
genven,  2  "Wils.  395.    (See  Harman  v.  Harman,  16  lU.  85.) 

*  *  The  case  of  Morris  v.  lililler,  in  the  text,  has  often  been  criticised.  See  2  Starkie  on  Ev. 
p.  252,  n.  c;  and  1  Stephen's  N.  P.  p.  11,  n.  6.  It  is  condemned  by  Mr.  Greenleaf  (2  Gr.  Ev. 
§  49) ;  and  it  seems  difficult  to  distinguish  this  from  other  oases  of  admissions  which  are  admitted 
every  day.  See  Index  to  Tols.  I  and  II  of  the  text,  tit.  Admissions;  and  1  Gr.  Ev.  §  209. 
Defendant's  admission  where  marriage  was  in  foreign  country,  has  been  held  sufficient  in  an  in- 
dictment for  adultery.  Cayford's  Case,  1  Greenl.  51 ;  Regina  v.  Simmonsto,  1  Car.  &  Kirw. 
164,  S.  P.  *  * 

(2)  Doug.  110. 

(3)  4  G.  IT,  c.  16;  6  G.  IT,  o.  92.  See  R.  v.  Northfleld,  Doug.  658,  and  Taunton  v.  "Wyborn, 
2  Oampb.  N.  P.  0.  291,  as  to  the  proof  of  lawful  place  of  celebration,  before  the  late  statute. 
Concerning  parish  registers,  see  ante. 

(Proof  of  the  handwriting  of  parties,  accompanied  by  an  examined  copy  of  the  register,  is  suf- 
ficient in  such  actions.  Bain  v.  Mason,  12  Bng.  Com.  Law,  124.  The  manner  of  the  marriage 
is  not  material  (Deane  V.  Thomas,  22  Id.  544);  though  mformal  it  will  be  rendered  sufficient, 
with  evidence  of  cohabitation.    Cathewood  v.  Caslon,  41  Id.  231.) 
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evidence  of  tlie  register,  it  does  not  appear  necessary  to  prove,  in  addition, 
the  publication  of  banns,  or  a  license  of  marriage ;  for,  tbough.  tbe  mar- 
riage is  absolutely  void  without  one  or  the  other  of  these  sanctions,  yet  it 
seems  not  unreasonable  to  presume  from  the  fact  of  the  marriage,  that  the 
marriage  has  been  duly  solemnized,  especially  as  the  solemnization  of 
marriage,  without  either  a  license  or  the  publication  of  banns,  is  so 
highly  penal.(l) 

The  parish  register  is  not  the  only  legitimate  proof  of  the  fact  of  mar- 
riage, though,  in  general,  it  may  be  the  most  satisfactory  ;(2)  one  who  has 
been  present  at  the  solemnity  is  as  competent  to  speak  to  that  fact,  as  the 
register  itself:  for  there  is  no  principle  of  evidence  which  makes  the 
register  indispensably  necessary,  as  a  higher  species  of  proof;  nor  is  there 
any  provision  of  that  kind  in  the  Marriage  Act,  one  great  object  of  which 
was  to  facilitate  and  preserve,  as  much  as  possible,  the  evidence  of  mar- 
riages, not  to  limit  or  narrow  the  proofs;  and  the  registration  is  not 
essential  to  the  legality  of  a  marriage.  The  same  remark  may  be  made 
on  the  testimony  of  the  attesting  witnesses  in  the  marriage  entry,  as  com- 
pared with  that  of  any  other  persons  who  attended  the  wedding :  the 
evidence  of  the  former  is  not  of  a  higher  order,  nor  is  it  to  be  resorted  to 
in  any  degree  superior  to  the  evidence  of  the  other  class  of  witnesses- 
But  an  entry  of  a  marriage  in  a  day-book,  is  not  admissible  in  evidence  if 
the  entry  has  been  afterwards  made  in  the  register.(3) 

The  entry  in  the  marriage  register  proves  a  marriage,  but  not  that  the 
parties  married  are  the  persons  whose  marriage  is  in  question.  Some 
evidence  of  identity,  therefore,  will  be  necessary ;  and  this  may  be  proved 
in  various  different  ways.  It  may  be  proved,  for  instance,  by  some  per-, 
son  acquainted  with  the  parties,  who  was  present  at  the  marriage.  This 
is  one  mode ;  and  such  a  witness  is  fully  as  competent  as  any  of  the  per 
sons  who  ofl&ciated  at  the  ceremony ;  since  it  must  constantly  happen  that 
neither  the  minister  nor  the  clerk,  nor  any  of  the  subscribing  witnesses, 
have  been  since  acquainted  with  the  married  couple,  in  which  case  they 
would  not  be  able  to  prove  the  identity. 

Subscribing  witnesses. 

Another  mode  of  proving  the  identity  is  by  proof  of  the  handwriting  of 
the  parties  in  the  original  register  ;(1)  and  this  also  may  be  satisfactorily 
proved  by  persons  acquainted  with  the  parties  and  their  handwriting. 


(1)  See  AUison's  Case,  Russ.  &  Ry.  0.  C.  109. 

(2)  R.  V.  St.  Devereux,  1  Bl.  367  ;  Reed  v.  Passer,  Peake's  N.  P.  C.  305. 

(3)  May  v.  May,  Str.  lOlS  ;  Lee  v.  Meeoock,  5  Esp.  C.  111. 

(4)  Tlie  expressions  used  by  Mr.  Justice  Buller,  in  the  report  of  the  case  of  Birt  v.  Barlow,  seem 
at  first  sight  to  imply,  that  if  the  original  is  produced,  the  subscribing  witnesses  are  the  proper 
persons  to  be  called  to  prove  the  handwriting.  He  is  reported  to  have  said,  "The  original  re- 
gister is  not  necessary  to  be  produced ;  and  it  is.  only  where  that  is  required,  that  the  subscrib- 
ing witnesses  must  be  oaUed." 
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witliout  the  evidence  of  either  of  the  subscribing  witnesses  named  in  the 
register.  There  appears  to  be  no  peculiar  advantage  that  would  result 
from  calling  such  a  subscribing  witness.  The  reason  why  the  evidence  of 
a  subscribing  witness  is  indispensable  in  the  case  of  a  deed  or  other  private 
document,  will  not  in  any  degree  apply  to  this  subject,  nor  are  the  cases 
in  the  least  analogous  ;  for  there  the  testimony  of  the  subscribing  witness 
is  necessary  as  antecedent  proof,  and  for  the'  purpose  of  introducing  the 
document  in  evidence  ;  on  the  contrary,  the  register  proves  itself;  it  is 
-directed  to  be  kept  as  a  public  book,  and  is  accompanied  with  every 
means  of  authenticity ;  it  may  be  considered  in  the  nature  of  a  record, 
and  need  not  be  produced  nor  proved  by  subscribing  witnesses.(l)  And 
if  a  subscribing  witness  were  called,  what,  in  ordinary  cases,  would  he  be 
able  to  prove  ?  Perhaps,  he  may  never  have  seen  either  of  the  parties  at 
any  other  time  except  at  the  marriage  5  or,  perhaps  he  may  never  have 
:Seen  any  other  specimen  of  their  handwriting,  besides  their  signature  in 
the  register ;  so  that,  in  truth,  for  the  purpose  of  proving  the  handwriting, 
and  to  establish  the  identity  of  the  parties,  a  subscribing  witness  may  be 
one  of  the  most  ill-informed  and  useless  witnesses  that  can  be  produced. 

In  addition  to  these  proofs,  there  are  several  other  modes  of  ascertaining 
the  identity  of  the  parties.  Suppose,  as  Lord  Mansfield  said,  in  the  case 
of  Birt  V.  Barlow,  the  bell  ringers  were  called,  and  were  to  prove  that 
they  rung  the  bells,  and  came  immediately  after  the  marriage,  and  were 
paid  by  the'  parties ;  or  suppose  persons  called  who  were  present  at  the 
wedding  dinner,  and  there  saw  the  parties  treated  as  the  married  couple : 
or  suppose  it  were  proved,  that  the  person  whose  maiden  name  is  men- 
tioned in  the  register,  always  bore  that  name  till  the  day  of  marriage ;  but 
on  that  day  and  ever  since  has  borne  the  plaintiff's  name ;  all  these,  and 
many  others  that  might  be  mentioned,  are  distinct  marks  of  identity. 

Foreign  marriage. 

A  marriage  celebrated  abroad,  whether  by  English  subjects  or  foreigners, 
must  be  according  to  the  law  of  the  country  where  the  marriage  takes 
place  ;(2)  and,  in  proving  a  foreign  marriage,  some  evidence  of  the  law  of 
the  foreign  state  must  be  given.  The  testimony  of  learned  professors  or 
practitioners,  the  opinion  of  eminent  writers  in  books  of  great  legal  credit 


(1)  1  Dough.  lU,  by  Lord  Mansfield. 

(2)  Middleton  v.  Janverin,  2  Hagg.  Consist.  R.  43'! ;  Sorimshire  v.  Scrimshire,  Id.  395;  Laoon 
V.  Higgiua,  3  Stark.  JsT.  P.  C.  183.  As  to  marriages  in  British  Settlements,  Lautour  v.  Teesdale,  8 
Taunt.  833 ;  R.  v.  Brampton,  10  East,  282  ;  and  see  1  Roll.  Ab.  tit.  Baron  &  Feme,  341,  pi.  21 
Haydon  v.  Gould,  SaUc.  119 ;  R.  v.  Fielding,  5  St.  Tr.  610 ;  CoUins  v.  Tissot,  6  Mod.  165  ;  Dyer 
359 ;  Wigmore's  Case,  2  Salk.  438  ;  Reed  v.  Passer,  Peake's  Kf.  P.  C.  232 ;  West  v.  Chamberlain, 
2  Shower,  300  ;  R.  v.  Hodnet,  1  T.  R.  96 ;  Holt  v.  "Ward,  2  Str.  931 ;  Swinb.  74.  Scotch  mar- 
riages, Dalrymple  v.  Dairymple,  2  Haggard  Const.  R.  54;  Hartford  v.  Morris,  Id.  430.  Irish  mar 
riages,  iSmith  v.  Maxwell,  1  Ry.  &  Mo.  80,  82,  note.  Marriages  between  English  subjects  in  aa 
English,  ambassador's  chapel  abroad,  are  declared  valid  by  4  G.  IT,  oh.  91. 
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and  weight,  and  the  certified  adjudications  of  foreign  tribunals,  seem  ad- 
missible for  this  purpose.(l)  The  marriages  of  Jews  and  Quakers  in  this 
country  are  not  affected  by  the  marriage  acts.(2) 

Defendant's  acknowledgment  of  plaintiff's  marriage. 

It  has  been  before  observed,  that  the  reputation  of  a  marriage,  and  co- 
habitation of  the  parties  as  man  and  wife,  are  not  sufficient  evidence  of 
the  fact  of  marriage  to  support  this  action.  In  the  case  of  Norris  v. 
Miller,(3)  where  it  was  proved,  that  articles  of  settlement  had  been  exe- 
cuted by  the  plaintiff  and  his  wife,  purporting  to  be  made  after  the  mar- 
riage, with  the  privity  of  her  relations ;  that  she  always  bore  the  name  of 
his  wife,  and  was  so  considered  by  the  relations  on  both  sides ;  and  that 
the  parties  cohabited  as  man  and  wife ;  this  evidence  was  held  to  be  in- 
sufiicient.  It  appears  further,  from  the  report  of  this  case,  that  there  was 
some  evidence  of  an  acknowledgement  by  the  defendant  of  the  adultress 
being  the  plaintiff's  wife  ;  "  the  defendant  having  confessed  to  the  land- 
lord of  the  lodgings  (to  which  he  resorted  after  the  elopement),  that  she 
was  the  wife  of  Captain  Morris  (the  plaintiff),  and  that  he  had  committed 
adultery  with  her."  This  was  stated  to  be  the  evidence  on  one  side,  and 
not  questioned  on  the  other.  Lord  Mansfield,  and  the  rest  of  the  court, 
appear  to  have  considered  this  evidence,  not  as  an  unqualified  and  clear 
acknowledgment  of  the  marriage,  but  rather  as  a  mere  admission  that  the 
person  in  question  was  reputed  to  be  plaintiff's  wife,  and  therefore  that  it 
could  not  dispense  with  the  strict  proof  of  an  actual  marriage.(4)  This 
decision  does  not  warrant  the  conclusion  that  a  distinct  and  full  acknowl- 
edgment of  the  marriage,  made  by  the  defendant  himself,  will  not  be  evi- 
dence of  the  fact  as  against  him,  and  sufficient  to  dispense  with  the  more 
formal  and  strict  proof  of  marriage.  And  in  the  case  of  Eigg  v.  Curgen- 
van,  where  the  case  of  Morris  v.  Miller,  was  cited,  it  was  said  by  the  court, 
that  if  it  were  proved  that  the  defendant  had  seriously  recognized  that  he 
knew  the  woman  to  be  the  plaintiff's  wife,  it  would  be  evidence  proper  to 
be  left  to  the  jury,  without  proving  the  marriage. (5) 


(1)  Dalrymple  v.  Dalrymple,  2  Hagg.  Cons.  R.  81 ;  Lindo  v.  BeUsario,  2  Hagg.  248 ;  Middle- 
ton  V.  Janverin,  2  Hagg.  441;  and  see  Hartford  v.  Morris,  2  Hagg.  81.  But  the  witness  must 
te  conversant  with  the  foreign  law,  and  not  merely  a  native  of  the  country.  Anon.,  cited  10 
East,  28'!,  and  see  Ganer  v.  Lady  Lanesborough,  Peake's  N.  P.  C.  17.  As  to  the  proof  of  foreign 
laws,  see  Vol.  I. 

(2)  As  to  the  marriages  and  divorces  of  Jews,  Horn  v.  Noel,  1  Campb.  61 ;  Ganer  v.  Lady 
Lanesborough,  Peake's  N.  P.  C.  17 ;  Lindo  v.  Belisario,  1  Hagg.  Consis.  R.  225,  247,  App.  p.  9; 
Goldsmid  v.  Bromer,  1  Hagg.  324.  Of  Quakers,  1  Hagg.  App.  p.  9,  n.  Of  Dissenters,  1  Hag- 
gard App.  8,  n. 

(3)  4  Burr.  2057. 

(4)  Bull  N.  P.  28. 
(6)  2  Wils.  399. 

Note  1092. — ^Although  the  evidence  of  confession  seems  admissible  upon  principle,  yet  it  is 
quite  clear  that  a  jury  would  be  fully  -warranted  in  refusing  to  find  the  fact  of  marriage  upon 
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Proof  of  adultery. 

Witli  respect  to  the  proof  of  the  act  of  adultery,  it  is  enough  to  say, 
that  whatever  convinces  the  jury- of  the  consummation  of  4he  act,  will  be 
sufficient  for  this  purpose.(l)  "  It  is  a  fundamental  rule,"  said  Sir  William 
Scott,  in  one  of  his  admirable  judgments,(2)  "  that  it  is  not  necessary  to 
prove  the  direct  fact  of  adultery ;  because,  if  it  were  otherwise,  there  is 
not  one  case  in  a  hundred  in  which  that  proof  would  be  attainable  ;  it  is 
very  rarely,  indeed,  that  the  parties  are  surprised  in  the  direct  fact  of 
adultery.  In  every  case,  almost,  the  fact  is  inferred  from  circumstances 
that  lead  to  it  by  fair  inference,  as  a  necessary  conclusion ;  and  unless  this 
were  the  case,  and  unless  this  was  so  held,  no  protection  whatever  could 
be  given  to  marital  rights.  What  are  the  circumstances  which  lead  to 
such  a  conclusion,  cannot  be  laid  down  universally  ;  because  they  may  be 
infinitely  diversified  by  the  situation  and  character  of  the  parties,  by  the 
state  of  general  manners,  and  by  many  other  incidental  circumstances  ap- 
parently slight  and  delicate  in  themselves,  but  which  may  have  most  im- 
portant bearings  in  decisions  upon  the  particular  case.  The  only  general 
rule  that  can  be  laid  down  upon  the  subject,  is,  that  circumstances  must 
be  such,  as  would  lead  the  guarded  discretion  of  a  reasonable  and  just 
man  to  the  conclusion." 

Any  number  of  adulterous  acts  may  be  proved  within  the  limits  of  the 
time  specified  in  the  declaration ;  and  in  addition  to  this,  with  a  view  of 
explaining  the  nature  of  the  intimacy  between  the  parties,  indecent  famil- 
iarities may  be  proved,  even  earlier  than  the  first  mentioned  day,  though 
not  a  previous  criminal  connection.(3) 


such  -evidence  when  better  evidence  might  be  adduced.  2  Stark.  Ev.  251,  u.  c.  In  Deane  v. 
Thomas  (1  Moo.  &  Malk.  361),  proof  was  made  by  the  register  according  to  the  forma  of  the 
society  of  Quakers,  and  held  sufficient. 

(1)  Note  1093. — The  confessions  of  the  party  charged,  uncorroborated  by  other  circumstances, 
are  inadmissible  to  prove  the  adultery.  Baxter  v.  Baxter,  1  Mass.  R.  346  ;  Holland  v.  Holland, 
2  Id.  154,  and  vide  Doe  v.  Roe,  1  John.  Gas.  25.  But  this  doctrine  does  not  apply  to  conmnon- 
law  actions.  It  is  only  in  case  of  bin  filed  for  a  divorce  in  chancery,  or  a  libel  in  the  Ecclesiasti- 
cal Court.  On  an  issue  awarded  in  New  York  to  try  the  fact  of  adultery,  the  confessions  of  the 
defendant  were  formerly  not  admissible  (51st  General  Rule  of  Chancery,  1806) ;  yet  on  a  refer- 
ence to  a  master,  it  was  always  receivable.  Betts  v.  Betts,  1  John.  Ch.  R.  lOT.  And  the  old 
rule,  excluding  it  on  a  feigned  issue,  seems  to  be  repeated  by  the  rules  of  1830.  Yid.  Rule  180, 
of  1830. 

*  *  See  tit.  Confessions  ia  Index  to  Vols.  I  and  II  of  the  text;  1  Gr.  Ev.  §§  214-219  ;  Morti- 
mer V.  Mortimer,  2  Hag.  Con.  R.  315.  A  divorce  has  been  decreed  on  confession  alone,  where 
aU  suspicion  of  collusion  was  repelled  and  the  contrary  established.  Vance  v.  Vance,  8  Grcenl. 
132  ;  Owen  v.  Owen,  4  Hagg.  Eccl.  R.  261.  *  * 

(2)  Loveden  v.  Loveden,  Dr.  Haggard's  Consist.  Rep.  Vol.  2,  p.  2.  And  see  Cadogan  v.  Cado- 
gan,  2  Haggard,  4,  n. ;  Chambers  v.  Chambers,  1  Haggard,  444 ;  Williams  v.  WUliams,  Ibid. 
294;  Blwes  v.  Blwes,  Id.  2^7. 

(3)  Duke  of  Norfolk  v.  Germaine,  Harg.  State  Trials,  Vol.  8,  page  35,  where  the  Statute 
of  Limitations  was  pleaded,  and  evidence  of  prior  indecent  familiarities  was  given,  to  explain  an 
illicit  intercourse  within  the  time  of  limitation. 
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Letters. 

In  general,  fhe  wife's  letters  to  tlie  husband  are  not  evidence  for  him 
against  the  defendant.(l)  Yet  to  this  rule  there  are  exceptions ;  as,  where 
the  letters  have  been  written  by  her  during  an  absence  from  her  husband, 
and  are  offered  as  evidence  of  her  disposition  towards  him.  If  they  had 
lived  for  some  time  necessarily  separate  (as  in  one  case(2)  where  they 
were  servants  in  different  families),  or  even  if  there  has  been  only  an  ac- 
cidental temporary  absence,(3)  the  letters  of  the  wife  to  the  husband, 
written  during  the  separation,  and  before  any  suspicion  of  her  misconduct, 
are  admissible  as  showing  her  demeanor  to  her  husband.  It  does  not 
seem  indispensably  necessary,  unless  a  ground  is  laid  for  imputing  collu- 
sion, to  explain  the  reason  of  the  wife  living  apart  from  her  husband  at 
the  time  of  the  correspondence.(4)  Some  evidence  should,  however,  be 
given  that  the  letters  were  written  at  a  period  which  would  make  them 
admissible :  where  the  letter  was  read  to  the  witness  by  the  wife  at  the 
time  she  was  writing  it,  the  evidence  was  considered  sufficient.  (5) 

Mutual  conduct  of  huabaud  and  wife. 

The  state  of  feeling,  and  the  degree  of  mutual  affection  between  the 
parties,  before  their  acquaintance  with  the  defendant,  are  material  circum- 
stances for  the  consideration  of  the  jury  in  estimating  the  degree  of  in- 
jury which  the  plaintiff  has  received.  It  is  the  general  tenor  of  their 
feelings,  and  the  prevailing  habit  of  their  daily  intercourse,  which  best 
show  a  state  of  happiness.  Circumstances  of  this  nature  may  be  proved 
by  those  who  have  been  in  habits  of  intimacy  with  the  family.  And  a 
witness  will  be  allowed  to  state  the  opinion  which  he  formed  of  the  wife's 
affection  for  her  husband,  from  the  anxiety  which  she  has  expressed  con- 
cerning him,  and  from  her  mode  of  speaking  of  him  during  his  absence.(6) 
Proof  of  a  settlement  and  a  provision  for  children  are  also  proper  circum- 
stances of  aggravation.(7) 

Evidence  for  the  defendant. 

As  the  plaintiff  is  bound  to  prove  an  actual  marriage,  so  it  will  be 
open  to  the  defendant  to  prove,  if  he  can,  the  marriage  invalid  and 


(1)  Note  1094. — In  an  action  of  crim.  con.,  letters  written  by  the  wife  to  third  persons  before 
she  became  acquainted  with  the  defendant,  and  in  which  she  mentioned  her  husband,  are  re- 
ceivable in  evidence  to  show  the  affection.  Willis  v.  Bernard,  5  Oar,  &  Payne,  341 ;  8  Bing.  276 ; 
1  Moore  &  Scott,  584. 

*  *  And  see  1  Stephens'  N.  P.  p.  241 ;  2  Gr.  Ev.  §  57.  *  * 

(2)  Edwards  v.  Crock,  4  Esp.  N.  P.  C.  39. 

(B)  Trelawney  v.  Coleman,  2  Stark.  N.  P.  C.  191 ;  S.  C,  1  Bam.  &  Aid.  30. 

(4)  2  Stark.  N.  P.  0.  191. 

(5)  2  Stark.  N.  P.  0.  191 ;  1  Barn.  &  Aid.  30. 

(6)  Trelawney  v.  Coleman,  2  Stark.  0.  192. 

(7)  BuU.  N.  P.  26  6. 
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void.(l)     And  if  the  defendant  can  show  that  the  plaintiff  consented  to 

the- adulterous  intercourse ; (2)  or  that  he  suffered  his  wife  to  live  in  a 

state  of  prostitution,  by  which  the  defendant  was  drawn  into  the  criminal 

connection  ;(3)  the  plaintiff  cannot  in  such  a  case  maintain  this  action. 

But  if  the  wife's  conduct  was  without  the  privity  of  the  husband,  it  will 

only  go  in  mitigation  of  damages,   however   profligate  she  may  have 

been.(4)    It  has  been  held,  in  one  case,  that  if  the  husband  and  wife  were 

parted  by  articles  of  separation  at  the  time  of  the  unlawful  intercourse,  it 

is  a  bar  to  the  action.(5)    But  the  propriety  of  this  decision  has  been 

questioned ;  and  the  principle  of  it  has  been  held  not  to  extend  to  a  case 

where,  by  the  articles  of  separation,  the  husband  does  not  renounce  all 

future  intercourse  and  society  with  his  wife,   and  all  assistance  to  be 

derived  from  her  in  respect  of  the  education  of  the  children.(6) 

Circumstances  in  mitigation  of  damages. 

The  circumstances  in  extenuation,  to  lower  the  amount  of  damages, 
will  vary  with  every  varying  case.(7)  Proof  of  the  wife's  tainted  character, 
as  that  she  had  before  been  a  prostitute,  or  eloped  with  another  ;(8)  or 
proof  that  she  made  the  first  advances  of  a  criminal  nature  to  the  defend- 
ant ;(9)  or  proof  of  the  husband's  profligate  habits,  and  his  criminal  con- 
nection with  other  women  ;(10)  or  that  he  felt  no  affection  for  his  wife, 
turning  her  out  of  his  house,  and  refusing  to  maintain  her,  before  the  in- 


(1)  Standen  v.  Standen,  Peake's  K  P.  C.  32  ;  Taunton  v.  Wyborn,  2  Campb.  29'7.  And  see 
E.  V.  BUlinghurst,  3  Maula  k  SeL  250;  R.  v.  Burton  on  Trent,  Id.  537 ;  B.  v.  St.  Faith's,  3  D.  & 
E.  348,  cases  on  the  publication  of  banns.  By  the  last  Marriage  Act,  a  marriage  is  valid,  though, 
the  license  ia  fraudulently  obtained  by  a  minor,  without  his  parents'  consent.  R.  v.  Birmingham, 
B.  T.  K.  B. 

(2)  Duberley  v.  Gunning,  4  T.  R.  651 ;  1  Sel.  N.  P.  11,  note  4 ;  Hodges  v.  Wyndham,  Peake's 
N.  P.  0.  27. 

(3)  Smith  V.  AUison,  Bull.  ST.  P.  27,  overruling  Gibber  v.  Sloper,,  BuU.  N.  P.  27  ;  1  Sel.  N.  P. 
11 ;  Finler  v.  Foster,  Hagg.  Cons.  E.  Vol.  1,  p.  146. 

(4)  Ibid.  It  seems  that  the  plaintiff's  connection  with  other  women  after  the  marriage,  is  not 
evidence  ia  bar  of  the  action.  Bromley  v.  Wallace,  4  Esp.  237,  overruling  Wyndham  v.  Lord 
Wyoomb,  4  Esp.  C.  16. 

(5)  "Weedon  v.  Timbrel,  1  Esp.  16 ;  5  T.  R.  357 ;  Bartelot  v. 'Hawker,  Peake's  C.  7. 

(6)  Chambers  v.  Caulfleld,  6  East,  243.  It  was  also  held  that  the  case  of  Weedon  v.  Timbrel 
did  not  apply,  because  the  consent  of  trustees  was  necessary  to  the  separation,  and  this  had  not 
been  given. 

(7)  Mitigation  of  da/mages. — See  Winter  v.  Henn,  4  Cai'.  &  Payne,  494 ;  Calcroft  v.  Harborough, 
4  Id.  499.     See  Smith  v.  Master,  15  Wend.  270.- 

*  *  And  see  1  Steph.  N.  P.  p.  26,  et  seq. ;  2  Gr.  Bv.  §  66.  *  * 

(8)  BuU.  K  P.  27,  296. 

(9)  Coote  V.  Bertz,  12  Mod.  232;  Gardiner  v.  Jadia,  MS.  case,  1  Sel.  N.  P.  25 ;  1  Haggard's 
Conaiat.  Rep.  147.  For  this  purpose,  the  wife's  letters  to  the  defendant  may  be  given  in  evi- 
dence, though  they  are  not  in  general  admissible  for  him.  Elsam  v.  Fawcett,  2  Esp.  C.  562  ; 
Bull.  N.  P.  28. 

(10)  Bull.  N.  P.  27 1  Bromley  v.  Wallace,  4  Esp.  N.  P.  C.  257 ;  by  Lord  Kenyon,  in  Duberley 
V.  Gunning,  4  T.  E.  655. 
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tereourse  witli  the  defendant  ;(1)  or  that  he  connived  at  the  indecent 
familiarities  of  the  defendant,(2)  and  showed  the  utmost  indifference 
about  her  reputation  and  character ;  these  are  some  of  the  many  circum. 
stances  which  manifestly  ought  to  have  a  very  considerable  effect  with 
the  jury  in  reducing  the  amount  of  damages.  It  seems  that  the  defendant 
cannot  give  evidence  of  the  general  reputation  that  the  wife  was,  or  had 
been,  a  prostitute :  though,  perhaps,  after  having  laid  a  foundation,  by 
proving  her  being  acquainted  with  other  men,  such  general  evidence  may 
be  admitted.(3)  The  defendant  will  not  be  allowed  to  prove  acts  of  mis- 
conduct subsequent  to  the  trespass  complained  o£(4) 

One  defence,  as  we  have  seen,  is,  that  the  plaintiff  connived  at  his 
wife's  elopement.  In  such  a  case,  proof  may  be  admitted,  on  the  part  of 
the  plaintiff,  of  the  wife's  declarations, (5)  made  at  the  time  of  the  elope, 
ment,  as  to  her  intention  and  purpose  in  leaving  his  house  ;  for  the  ques- 
tion, in  effect,  is,  whether  the  husband  knew  that  she  was  about  to  elope, 
or  whether  he  believed  that  her  intention  was  as  she  represented. (6) 

Evidence  of  character. 

If  the  wife's  character  for  chastity  has  been  attacked,  whether  by  the 
testimony  of  witnesses  called  on  the  part  of  the  defendant,  or  by  the 
course  adopted  in  the  cross-examination  of  the  plaintiff's  witnesses,  evi- 
dence in  support  of  her  character  will  be  properly  admitted,  either  in  chief 
or  by  way  of  reply.(7)  Even  though  the  cross-examination  may  have 
failed  in  its  object,  yet  perhaps  the  plaintiff  might  be  properly  allowed,  in 
the  progress  of  his  case,  to  produce  some  evidence  in  favor  of  her  charac- 
ter ;  for  an  imputation  once  -thrown  out  is  generally  apt  to  excite  sus- 
picion ;  and  unless,  at  least,  the  imputation  is  retraced  in  the  most 
unqualified  terms,  so  as  to  leave  not  a  trace  behind,  the  evidence  of 
character  appears  to  be  made  necessary  by  the  course  which  the  other 
party  has  adopted  in  the  defence.  However,  it  seems  that  Lord  Kenyon 
doubted  of  the  propriety  of  admitting  such  evidence,  in  a  case  where 
some  imputation  had  been  unsuccessfully  made  on  the  character  of  the 
plaintiff.  (8)  Lord  Kenyon  is  reported  to  have  said,  in  that  case  :  "Al- 
though the  cross-examination  of  the  plaintiff's  witness  had  been  directed 


(1)  BuU.  N.  P.  27. 

(2)  BuU.  N.  p.  27  ;  4  T.  E.  655,  658. 

(3)  Bull.  N.  P.  27. 
.(4)  2  Bsp.  562. 

(5)  Wheretheadulterywascommittedonboardasliipcluringavoyage,  a  witness  may  be  asked, 
on  the  part  of  the  plaintiff,  whether  the  wife  did  not  keep  a  journal,  and  whether  she  stated  for 
what  purpose  she  kept  it.     Jones  v.  Thompson,  6  Car.  &  Payne,  415. 

(6)  Hoare  v.  AUen,  3  Esp.  N.  P.  C.  276. 

(7)  See  Bamfield  v.  Massey,  3  Campb.  460  ;  Dodd  v.  Norria,  3  Gampb.  519.  Cases  of  seduc- 
tion. 

(8)  King  T.  Eranois,  B  Bsp.  116, 

Vol.  Ill,  34 
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to  impeach  the  character  and  conduct  of  the  plaintiff,  he  did  not  think 
that  this  authorized  him  to  break  through  the  rule  of  evidence,  by  going 
into  proof  of  character,  as  that  character  stood  unimpeached  by  the  testi- 
mony of  the  witnesses  examined,  who  had  denied  the  imputation  intended 
to  be  conveyed." 

II.  Secondly,  of  the  action  for  assaulting  and  debauching  the  plaintiff's 
daughter. 

n.  Aetion  for  debauching  the  plaintiff's  daughter. 

This  action  is  considered  to  be  an  action  of  trespass,  although  the  real 
foundation  of  the  action  is  not  violence,  but  the  loss  of  service,  which  the 
plaintiff  is  supposed  to  have  sustained  in  consequence  of  the  seduction.(l) 
This  is  the  only  legal  foundation  for  the  action  ;  but  beyond  such  a  loss, 
which  in  most  cases^is  merely  imaginary,  the  plaintiff  will  be  allowed  to 
recover  damages,  aggravated  by  the  injury  done  to  the  object  of  his  affec- 
tion.(2)  However  difficult  it  may  be,  said  Lord  Bllenborough,  in  one  of 
the  cases  on  this  subject, (8)  to  reconcile  to  principle  the  giving  of  greater 
damages  on  such  a  ground,  the  practice  is  become  inveterate,  and  cannot 
now  be  shaken. 

loss  of  service. 

It  is  not  necessary  to  prove  an  actual  contract  for  service,  but  the  re- 
lation of  master  and  servant  must  subsist,  at  least  in  some  degree,  though 
a  very  slight  degree  will  be  suf&cient.(4)    Proof  of  the  most  trifling  acts 


(1)  Woodward  v.  "Walton,  2  New  Rep.  416 ;  but  it  seems  the  trespass  must  be  waived,  and 
an  action  on  the  case  brought. 

The  action  may  be  maintained  by  one  who  has  adopted  an  orphan  as  his  own  child  (Irwin 
T.  Dearman,  11  Bast,  23) ;  or  by  one  standing  in  the  place  of  a  parent  (as  an  aunt)  even  during 
the  parent's  life  (Bdmonston  v.  Machell,  2  T.  R.  4) ;  or  by  a  master  who  is  not  related  to  the 
party  seduced.   Pores  v.  "Wilson,  Peake's  K  P.  C.  55.    See  Hall  t.  Hollander,  4  Barn.  &  Crs.  663. 

(2)  Note  1095.—*  *  See  Steph.N.  P.  2356  to  2358  ;  2  Gr.  Ev.  §  5M,  and  notes.  And  see  Hewitt 
v.  Prime,  21  "Wend.  '79;  Bartley  v.  Richtmyer,  2  Barb.  S.  0.  R.  182.  *  * 

(Actual  loss  of  service  need  not  be  shown  to  maintala  the  action ;  it  is  enough  to  show  that 
the  party  bringing  the  action  had  a  legal  right  to  her  services,  without  showing  that  he  exer- 
cised the  right.  Mulvehall  v.  MUlward,  1  Kernan  R.  343.  The  child  being  a  minor,  the  father 
has  a  right  to  her  services,  and  may  maintain  the  action.  Martin  v.  Payne,  9  John.  R.  387  • 
Dean  v.  Peel,  5  East,  45  ;  Blaymire  v.  Haley,  6  Mees.  &  "W.  55 ;  Grinnell  v.  "Wells,  '7  Man.  & 
Gran.  1033.  "Where  the  child  lives  out,  a  stop-father  cannot  maintain  the  action  (Bartley  y. 
Riohtmeyer,  4  Comst.  38) ;  nor  can  the  father,  where  the  cliild  has  been  bound  out  to  service. 
Dain  v.  "Wycofr,  3  Selden  R.  181. 

The  action  will  lie  where  the  relation  of  master  and  servant  exists,  though  the  father  be  not 
entitled  to  her  services.  Kelly  v.  Donnelly,  5  Md.  211 ;  Kendriclf  v.  McCrary,  11  Geo.  603. 
See  further  as  to  the  ground  of  the  action.  Knight  v.  "Wilcox,  18  Barb.  212,  and  the  measure  of 
damages,  McAulay  v.  Birkhead,  13  Ired.  28.) 

(3)  11  East,  24.  And  see  Pores  v.  "Wilson,  Peake  N.  P.  C.  54;  TuUidge  v.  "Wade,  3  "Wils.  19  ; 
and  cases  in  MS.  cited  in  2  Selw.  N.  P.  1001. 

(4)  Postlethwaite  v.  Parkes,  3  Burr.  1878  ;  Bennett  v.  Alcott,  2  T.  R.  16'?.  The  relation  of 
servant,  for  the  purpose  of  this  action,  may  exist,  though  the  daughter  is  married.  Harper  v. 
Luffkin,  7  Barn.  &  Cress.  387. 


SEC.  III.]  Of  Trespass  for  Seduction,  531 

of  service  (such  as  the  milkJng  of  cows/l)  or  making  tea  for  the  plain- 
tiff), will  enable  the  plaintiff  to  maintain  this  action  of  trespass  for  as- 
saulting and  debauching  his  daughter.  The  daughter's  attendance  on  the 
parent  in  sickness  is  another  act,  which  may  be  considered  an  act  of  ser- 
vice, and  amply  sufficient  for  the  purposes  of  such  an  action.  Indeed,  if 
the  slightest  act  of  service  were  not  sufficient,  the  action  would  necessa- 
rily be  confined  to  the  lower  ranks  of  life,  in  which  the  daughter  is  literally 
a  servant ;  and  could  never  be  extended  to  the  higher  order  of  society, 
where  the  injury  is  often  of  a  more  aggravated  kind.  However,  some 
evidence  of  this  kind,  slight  as  it  may  be,  will  be  absolutely  necessary  ; 
and  it  seems,  on  principle,  to  be  equally  necessary,  whether  the  daughter 
is  of  fuU  age  or  under  age.(2) 

A  different  rule,  with  respect  to  the  necessity  of  proving  acts  of  service, 
has  been  adopted  in  the  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  house,  and  debauching  his  daughter.  In  the  ease  of  Cock  v. 
■Wortham,(3)  the  Court  of  King's  Bench  determined,  that  where  the  loss 
of  service  is  the  foundation  of  the  action,  as  in  trespass  for  assaulting  the 
servant,  there  the  loss  of  service  must  be  proved  ;  but  where  it  is  laid  only 
in  aggravation  of  damages,  as  in  an  action  for  breaking  and  entering  the 
plaintiff's  house,  there  although  the  loss  of  service  is  not  proved,  yet  the 
plaintiff  will  be  entitled  to  a  verdict,  and  the  damages  as  well  as  for  the 
seduction,  as  for  the  trespass  in  entering  the  house. 

Residence  with  father. 

Although  the  daughter  be  a  minor,  yet  if  she  were  resident  in  another 
person's  family  at  the  time  of  the  seduction,  without  any  intention  of  re- 
turning to  her  father,  the  action  cannot  be  maintained.  And  this  rule  has 
been  applied  to  a  case  where  the  daughter  was  not  receiving  wages,  and 
might  have  returned  home  if  she  pleased,  and  although  she  actually  did 
return  to  her  father,  whilst  under  age,  in  consequence  of  the  seduction, 
and  was  maintained  by  him.(4)  If,  indeed,  she  was  merely  absent  on  a 
visit,  and  had  an  intention  of  returning,  although  she  were  of  full  age,  the 
action  lies  ;(5)  or  if  it  be  proved  that  her  absence  was  contrived  by  the  de- 
fendant, who  hired  her  as  his  servant  with  a  desiga  to  seduce  her.(6) 


(1)  Bennett  v.  Aloott,  2  T.  R.  168 ;  by  Lord  Tenterden,  Ch.  J.,  Oarr  v.  Clarke,  2  Chit.  261 ; 
ManveU  v.  Thompson,  2  C.  &  P.  303. 

(2)  See  Jones  v.  Brown,  Peake's  C.  235.  By  Buller,  J.,  Bennett  v.  Aloott,  2  T.  R.  168.  That 
the  action  may  be  sustained,  though  the  daughter  is  about  twenty-one  years  of  age,  see  Bennett 
V.  Alcott,  2  T.  R.  let;  Booth  v.  Charlton,  5  East,  47,  n. ;  TulUdgev.  Wade,  3  "Wils.  18  ;  Dean 
V.  Peel,  5  East,  45. 

(3)  2  Str.  1054.    More  fuUy  reported  from  MS.  1  Selw.  N.  P.  999. 

(4)  Dean  v.  Peel,  5  Bast,  45 ;  Carr  v.  Clarke,  2  Ohitty,  260. 
(See,  contra,  Mulvehall  v.  Millward,  1  Keman  N.  T.  R.  343.) 

(5)  Johnson  v.  MacAdam,  5  East,  47,  n. 

(6)  Speight  V.  Oliveira,  2  Stark.  N.  P.  0.  493. 
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Proof  of  the  defendant  having  given  the  daughter  a  promise  of  mar- 
riage, before  he  seduced  her,  is  not  admissible.(l) 

Proof  of  promise  of  marriage  not  admisaible. 

The  breach  of  such  an  engagement  may  be  made  the  subject  of  another 
distinct  action  ;  and  it  is  an  injury  to  the  daughter,  not  to  the  parent.(2) 
The  terms,  however,  upon  which  the  defendant  was  allowed  to  visit'  the 
daughter,  may  be  proved ;  as,  that  he  professed  to  be  her  suitor,  and  was 
received  as  such  by  the  famil3^(3)  In  the  case  of  Dodd  v.  Norris,(4^ 
where  the  cross-examination  of  the  daughter  was  intended  to  show,  that 
she  had  surrendered  herself  to  the  defendant  with  extreme  indelicacy,  and  had 
been  guilty  of  levity  of  conduct,  it  was  insisted,  that  a  promise  of  marriage, 
might  be  proved  for  the  purpose  of  explaining  under  what  circumstances, 
and  with  what  prospects,  she  admitted  the  familiarity  of  the  defendant ; 
but  Lord  Ellenborough  refused  to  admit  the  evidence,  and  ruled,  that  the 
utmost  limit  to  which  the  re-examination  could  properly  go,  would  be  to 
inqure,  whether  the  defendant  had  paid  his  addresses  to  her  in  an  honora- 
ble way. 

Evidence  of  character. 

With  respect  to  evidence  admissible  on  the  part  of  the  plaintiff  as  to  the 
character  of  the  daughter  in  point  of  modesty,  this  will  depend  upon  the 
manner  in  which  the  daughter's  character  is  impeached  by  the  defendant 
In  the  case  of  Dodd  v.  Norris,(5)  where  the  daughter  had  been  cross, 
examined  as  to  the  supposed  indelicacy  and  grossness  of  her  conduct  in 
submitting  herself  to  the  embraces  of  the  defendant,  and  it  was  proposed  to 
call  witnesses  to  speak  to  her  general  character,  with  a  view  of  repelling^ 
the  imputations  upon  her  modesty.  Lord  Ellenborough  ruled  that  sucli 
evidence  could  not  be  received,  as  no  evidence  of  her  bad  character  had 
been  given  on  the  part  of  the  defendant ;  and  that  the  proper  time  for  ex- 
plaining her  conduct  was  on  the  re-examination.  In  another  case,(6)  it 
was  held  by  Lord  Ellenborough,  that  where  a  specific  breach  of  chastity 
is  proved  by  the  defendant's  witnesses  (as  that  the  daughter  has  had  a 
criminal  connection  with  another  person  before  her  acquaintance  with  the 
defendant),  still  that  evidence  of  general  character  is  not  admissible,  and  ■ 
that  the  plaintiff  ought  to  be  restricted  to  the  disproving  of  the  specific 


(1)  Tullidge  T.  "Wade,  3  Wilp.  18. 

(2)  In  an  action  brought  by  the  father  for  the  seduction  of  his  daughter,  she  cannot  be  a  Witness 
to  prove  a  promise  of  marriage  by  the  defendant,  in  aggravation  of  the  damages,  for  she  has  het 
own  right  of  action  for  the  breach  of  the  promise.     Foster  v.  Soofield,  1  John.  aOT. 

*  *  But  see  authorities  cited  in  the  two  preceding  notes.  *  * 

(3)  Elliott  V.  Nioklin,  5  Price,  641. 

(4)  Dodd  V.  Norris,  3  Campb.  619  ;  Elliott  v.  Nicklin,  5  Price,  641. 

(5)  3  Campb.  N.  P.  0.  519. 

(6)  Bamfleld  v.  Massey,  1  Campb,  N.  P.  C.  460. 
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breacli  of  chastity  alleged  by  the  defendant.  Such  general  evidence  has, 
however,  been  admitted  in  several  oases,  where  the  daughter  has  been 
charged  with  acts  of  miscondact  or  prostitution  with  other  persons  than  the 
deifendant,  as  where  the  charge  has  been  conveyed  by  means  of  the  cross- 
examination  of  the  daughter,  as  where  witnesses  have  been  called  to  speak 
Jo  the  facts.(l) 

Damages. 

The  plaintiff,  as  was  before  stated,  may  recover  damages  beyond  the  loss 
of  service.  Indeed,  the  loss  of  service  is  in  most  cases  merely  imaginary  ; 
the  real  injury  is  the  wound  to  the  parent's  feelings.(2)  The  highest  legal 
authorities  have  declared,  that  damages  may  be  properly  given  as  a  com- 
pensation for  the  loss  which  the  father  has  sustained,  in  being  deprived  of 
the  society  and  comfort  of  his  child,  and  from  the  dishonor  which  he  re- 
ceives.{3)  An  inquiry,  therefore,  into  the  circumstances  of  the  father's 
family,  the  general  good  conduct  of  the  family,  and  the  number  of  his 
children,  has  been  properly  allowed.  In  a  case,(4:)  where  such  evidence 
was  proposed  and  objected  to.  Lord  Eldon  received  the  evidence ;  he  said : 
"  In  point  of  form,  the  action  only  purports  to  give  a  recompense  for  los? 
of  service ;  but  we  cannot  shut  our  eyes  to  the  fact,  that  this  is  an  action 
brought  by  a  parent  for  an  injury  to  his  child.  In  such  a  case,  I  am  of 
opinion,  the  jury  may  take  into  their  consideration  all  that  he  can  feel 
from  the  nature  of  the  loss.  They  may  look  upon  him  as  a  parent  losing 
the  comfort,  as  well  as  the  service  of  his  daughter,  in  whose  virtue  he  can 
feel  no  consolation,  and  as  the  parent  of  other  children  whose  morals  may 
be  corrupted  by  her  example." 

The  daughter  is  clearly  a  competent  witness  to  prove  the  seduction,  and 
other  facts  of  the  case ;  and  it  is  the  constant  practice  to  admit  her  evi- 


(1)  As  to  the  admigsibility  of  general  evidence  of  character  on  the  part  of  the  defendant,  vide 
supra,  p.  529. 

(2)  *  *  See  ante,  note  1095.  *  *  (The  verdicts  usually  rendered  show  clearly  that  the 
damages  are  estimated  with  reference  to  the  real  injury  inflicted,  and  not  at  all  with  reference 
to  the  theoretical  principle  on  which  the  action  is  founded.  1  Kern.  343.  And  it  is  held  that 
the  jury  may  take  into  view  the  wounded  feeUngs  of  the  plaintiff,  and  not  only  recompense  him, 
but  punish  the  defendant  according  to  the  aggravation  of  his  offence.  Knight  v.  Wilcox:,  18 
Barb.  212;  4  Comst.  38. 

Tha  action  usually  brought  for  seduction  is  an  action  on  the  case,  alleging  the  debauching  of 
plaintiff's  servant ;  the  action  being  founded  on  the  relation  of  master  and  servant,  and  loss  of 
service  the  gist  of  the  action.) 

(3)  So  held  by  Lord  EUenborough  in  the  cese  of  Southernwood  v.  Ramsden,  MS.  case  re- 
ported in  2  Selw.  N.  P.  1001,  and  by  Lord  Eldon  in  Chambers  '.v.  Ijwin,  b ;  by  Ch.  J.  "Wilmot, 
Tullidge  y.  Wade,  3  Wils.  19  ;  Irwin  v.  Dearman,  11  East,  23. 

(4)  Bedford  v.  M'Kowl,  3  Esp.  N.  P.  0. 119.  The  plaintiff  may  recover  in  damages  the  amount 
of  a  surgeon's  bUl,  though  not  aotaaUy  paid;  but  a  physician's  fees,  if  not  actually  paid,  cannot 
be  taken  into  the  aecount.    Dixon  v.  Bell,  1  Stark.  JT.  P.  C.  289. 
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dence.(l)     On  her  cross-examination,  she  is  not  compellable  to  answer  the 
question,  whether  she  has  been  connected  with  other  men. (2) 

The  defendant,  in  mitigation  of  damages,  may  show  the  loose  character 
of  the  daughter ;  or  that  the  injury  to  the  plaintiff  has  resulted  from  his 
own  or  his  wife's  improper,  negligent,  and  imprudent  conduct.  Where  the 
plaintiff  had  permitted  the  defendant,  whom  he  knew  to  be  a  married  man, 
to  visit  his  daughter  as  a  suitor,  Lord  Kenj'on  held,  that  an  action  for 
seduction  could  not  be  maintained.(3) 


CHAPTEE  XV. 

OF    THE    EVIDENCE    IN    AN    ACTION    OF   TROVER. 

'The  action  of  trover  is  a  special  action  on  the  case,  to  recover  the  value 
of  personal  goods,  which  the  defendant  has  wrongfully  converted  to  his 
own  use.  And  the  declaration,  in  its  general  form  (where  the  plaintiff 
does  not  sue  in  a  particular  character,  as  executor,  or  assignee  of  a  bank- 
rupt, &c.),  states  shortly,  that  the  plaintiff  was  lawfully  possessed  of  the 
goods  in  question,  as  of  his  proper  goods  and  chattels,  and  that  being  so 
possessed  he  lost  them,  and  that  afterwards  they  came  into  the  hands  and 
possession  of  the  defendant,  who  converted  them  to  his  o\\'n  use. 

Property  in  goods. 

Where  the  right  to  the  goods,  the  subject  of  the  action,  is  disputed,  the 
plaintiff  will  have  to  prove  his  property  in  them.(4)  And  he  must  show 
that  they  belonged  to  him  at  the  time  of  the  conversion  by  the  defen- 
dant.(5)     The  property  of  the  plaintiff  in  the  goods  may  be  either  abso- 


(1)  Cock  V.  "Wortham,  2  Str.  1064.  See  Fanner  v.  Joseph,  Holt's  N.  P.  C.  451,  where  it  was 
held,  that  the  eridence  of  the  daughter  was  not  indispensably  necessary. 

(2)  Dodd  V.  Norris,  3  Campb.  N.  P.  C.  519. 

(3)  Raddio  v.  Schoolt,  Peake's  N.  P.  0.  240. 

(4)  Note  1096.— Eiggiu  t.  Mortimer,  6  Car.  &  Payne,  616. 

"Where  a  toU  of  corn  has  been  customarily  taken,  by  dipping  into  the  sack  so  as  to  bring  out  a 
certain  quantity,  and  the  coUeotor  varied  from  the  proper  mode  (by  sweeping  instead  of  lifting 
the  toll),  so  as  to  take  more ;  held,  that  trover  lay  against  him  for  the  excess.  Norman  v.  Bell, 
2  Ad.  &  El.  188. 

(The  plaintiff  must  show  title  to  the  property,  where  it  is  not  admitted,  at  the  commencement 
of  the  suit  (Clapp  v.  Glidden,  39  Maine,  448) ;  and  it  must  appear  that  he  has  a  present  right  to 
the  property.  Clark  v.  Draper,  19  N.  Hamp.  419 ;  Ashmead  v.  Kellogg,  23  Conn.  TO ;  Heine  v. 
Anderson,  2  Duer  R.  318.) 

(5)  Horwood  v.  Smith  (2  T.  R.  150),  where  the  purchaser  of  stolen  goods,  in  market  overt, 
was  held  not  liable  in  trover,  having  sold  them  again  before  the  conviction  of  the  felon.  And 
see  PhilUps  v.  Robinson,  4  Bing.  106. 

*  *  On  the  subject  of  this  action,  generally,  see  3  Steph.  N.  P.  2660  to  2'716  ;  2  Gr.  Ev. 
§§  636-649.  *  *    (See  also  Green  v.  Clarke,  2  Kern.  N.  T.  R.  343.) 
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lute,(l)  or  speoial(2)  (such  as  a  carrier  has,  or  a  consignee  or  factor,  or  a 
sheriff  taking  goods  in  execution).  A  right  of  property  is  sufficient  to  en- 
able a  party  to  maintain  this  action,  though  he  has  never  had  possession. (3) 
And  the  mere  possession  of  a  chattel  confers  a  title  on  the  possessor 
against  \vrongdoers.(4)  In  every  case,  it  is  necessary  for  the  plaintiff  to 
prove,  either  that  he  was  in  actual  possession  of  the  goods  which  have 
been  converted,  or  that  he  was  entitled  to  the  immediate  possession  of 
them.(5) 

Testing  of  property. 

Numerous  questions  having  arisen  respecting  the  manner  in  which  the 
ownership  of  goods  may  be  transferred,  so  as  to  create  such  a  vested  right 
of  property  in  them  as  willie  suficient  to  maintain  the  action  of  trovef, 
it  is  proposed  to  give  a  few  examples  of  very  frequent  occurrence.  In 
contracts  for  the  sale  of  goods,  where  nothing  is  stipulated  as  to  the  time 
of  delivery,  or  time  of  payment,- and  all  that  the  seller  has  to  do  with 
them  is  complete,  the  property  in  the  goods  vests  in  the  buyer  immediately, 
subject  only  to  the  seller's  lien  for  the  price.  If  the  goods  are  sold  upon 
credit,  and  nothing  is  agreed  upon  as  to  the  time  of  delivery,  the  buyer  is 
immediately  entitled  to  the  possession,  and  the  right  of  possession  and 
right  of  property  vest  at  once  in  him. (6)    Trover  cannot  be  maintained 


(1)  2;Sauiid.  4T  b,  n. 

(2)  BaU.  N.  P.  33;  Bro.  Ab.  Tresp.  B? ;  Morrison  v.  Gray,  2  Bing.  260;  Waring  v.  Cox,  1 
Campb.  0.  369;  Sargent  v,  Morris,  3  Bam.  &  Aid.  316.  And  see  Roberts  v.  Wyatt,  2  Taunt- 
268.  It  has  been  held,  that  a  landlord,  who  distrains  goods,  has  not  such  a  property  in  him  as 
will  enable  him  to  maintain  trover.  Moneux  v.  Goreham,  Selw.  N.  P.  1303 ;  R.  v.  Cottom 
Parker,  121. 

(3)  2  Saund.  41  a,  n. ;  Hudson  v.  Hudson,  Latch.  214 ;  Biddulph  v.  Arthur,  2  Wils.  23  ;  Bull- 
N.  P.  35 ;  by  Eyre,  Ch.  J.,  Fowler  v.  Down,  1  Bos.  &  PuU.  41. 

(4)  Sutton  y.  Buck,  2  Taunt.  302 ;  Armorie  v.  Delamire,  1  Str.  505,  the  weU  known  case  of 
The  Chimney  Sweeper's  Boy.  And  see  Barton  v.  Hughes,  2  Bing.  173.  It  has  been  held  in  one 
case,  that,  after  offering  written  evidence,  the  plaintiff  cannot  recur  to  his  possessory  title- 
Sheriff  v.  CadeU,  2  Bsp.  C.  616. 

In  trover,  actual  possession,  coupled  with  acts  of  ownership,  seems  sufficient  prima  fade  evi- 
dence of  title.  Jones  v.  Sinclair,  2  N.  H.  R.  319,  and  cases  cited.  Evidence  of  actual  posses- 
sion, or  the  right  to'  actual  possession  at  the  time  of  the  conversion,  is  sufficient.    Id. 

(Where  the  general  owner  brings  an  action  against  a  bailee,  he  must  prove  a  conversion  which 
ends  the  contract  of  bailment.  Harvey  v.  Epes,  12  Gratt.  163 ;  "Woodman  v.  Hubbard,  5  Posten 
67  ;  Stewart  v.  Spedden,  5  Md.  433.     See  Morgan  y.  Ide,  8  Gush.  420.) 

(6)  Gordon  v.  Harper,  7  T.  R.  9  ;  Pain  v.  Witaker,  1  Ry.  &  Mo.  99  ;  Smith  t.  Plomer,  15  Easti 
607;  Parrant  v.  Thompson,  5  B.  &  Aid.  826 ;  Channon  v.  Patch,  5  B.  &  C.  897.  In  Loeschman 
T.  Maohin  (2  Stark.  N.  P.  0.  311),  it  was  held,  that  where  the  hirer  of  a  chattel  sells  it,  the  lender 
may  bring  trover  against  a  bona  fide  vendee.    And  see  Wilkinson  v.  King,  2  Campb.  C.  335. 

*  *  See  post;  note  1100.    *  * 

(6)  By  Bailey,  J.,  in  Bloxam  v.  Sanders,  4  B.  4;  C.  948 ;  Tarling  v.  Baxter,  6  Id.  360.  See 
Hindev.  Whitehouse,  7  East,  571;  PhiUimore  v.  Ban-y,  1  Campb.  C.  513.  The  property  wiU 
be  revested  in  the  seller,  by  rescinding  the  contract.  Pattison  y.  Robinson,  5  Maule  &  Bel.  105; 
Salts  V.  Field,  5  T.  R.  211. 
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for  goods  contracted  to  be  sold,  before  their  individuality,  quantity,  and 
price  is  ascertained  ;(1)  or  wbilst  anything  remains  to  be  done  to  the 
commodity  by  the  seller.(2)  When  goods  are  to  be  delivered  at  a  distance 
from  the  seller,  and  no  charge  is  made  by  him  for  the  carriage,  they 
become  the  property  of  the  buyer  as  soon  as  they  are  sent  off.(3) 

Stoppage  in  transitu. 

The  vendee's  right  of  possession  is  liable  to  be  defeated,  before  the 
actual  or  constructive  delivery  of  the  goods,  in  case  of  his  insolvency,  if 
the  vendor  stop  them  in  transitu.{^  A  constructive  delivery,  sufficient  to 
defeat  the  vendor's  right  in  this  respect,  may  be  effected  by  means  of  the 
.transfer  of  a  bill  of  lading  ;(5)  or,  as  it  seems,  of  a  dock  Avarrant  ;(6)  or  of 
a  delivery  note  directed  to  a  wharfinger,  if  received  by  him  ;(7)  and,  in 
some  cases,  by  the  receipt  of  a  warehouse  rent  by  the  vendor.(8) 

With  respect  to  the  transfer  of  the  property  in  bank  notes  and  nego- 
tiable securities  payable  to  the  bearer,  the  general  rule  is,  that  the  delivery 
of  them  vests  in  the  transferee  a  right  to  them,  without  regard  to  the  title 
of  the  person  transferring  them.(9)    It  is,  however,  incumbent  on  the  re- 


(1)  Austen  v.  Craven,  4  Taunt.  644;  White  t.  Wilks,  5  Id.  116  ;  Busk  v.  Davis,  2  Maule  & 
Sel.  391 ;  Wallace  v.  Breeds,  13  East,  522.    See  Whitehouse  v.  Frost,  12  Id.  614. 

(2)  Hanson  v.  Meyer,  6  East,  614 ;  Shipley  v.  Davis,  5  Taunt.  611 ;  Simmons  v.  Swift,  5  B.  & 
C.  85'7 ;  Withers  v.  Lyss,  4  Campb.  C.  231 ;  Ward  v.  Shaw,  1  Wend.  404. 

(3)  By  Holroyd,  J.,  Fragano  v.  long,  4  B.  &  C.  223.  See  Alexander  v.  Gaider,  1  Bing. 
iN.  C.  611. 

(4)  Note  1097. — *  *  On  the  right  of  vendor  to  atop  the  goods,  in  transitu,  see  the  learned 
notes  to  the  leading  cases  of  Lickbarrow  v.  Mason,  1  Sm.  L.  C.  p.  388,  et  se^. ;  Chitty  on  Contr- 
(7th  ed.)  432—437,  and  notes.  *  * 

(5)  Lickbarrow  v.  Mason,  2  T.  E.  63 ;    Cuming  v.  Brown,  9  Bast,  506 ;    Solomons  v.  Nissens, 

2  T.  E.  674.    (See  also  Simmons  v.  Anderson,  7  Rich.  S.  C.  67.) 

(6)  Lucas  V.  Dorrien,  7  Taunt.  278 ;  Zwinger  v.  Samuda,  7  Taunt.  265  ;  Keyser  v.  Suse,  1  Gow, 
,68 ;  Spear  v.  Travers,  4  Campb.  N.  P.  C.  251. 

(7)  Harman  v.  Anderson,  2  Campb.  C.  243 ;  Hammond  v.  Anderson,  1  N.  R.  69 ;  Holt  v. 
Griffin,  10  Bing.  246. 

(8)  Hurry  v.  Mangles,  1  Campb.  C.  462.  See  Greeves  v.  Hepke,  3  B.  &  Aid.  131 ;  Phfflimore 
V.  Barnes,  1  Campb.  C.  513.  As  to  the  distinction  between  a  delivery  to  an  agent  of  the  vendee, 
and  a  middleman,  see  Coatea  v.  Eailton,  6  B.  &  C.  422  ;  Dixon  v.  Baldwin,  5  East,  175  ;  Scott  v> 
Pettet,  3  B.  &  P.  369.  As  to  the  effect  of  apart  delivery,  see  Crawshay  v.  Eades,  1  B.  &  C.  181 ;, 
Slubey  v.  Hayward,  2  H.  Bl.  504 ;  Hammond  v.  Anderson,  1  N.  R.  69.  As  to  the  point,  whether 
the  transitus  is  at  an  end,  see  Tucker  v.  Humphrey,  4  Bing.  616 ;  Bartram  v.  Farebrother,  Id. 
579.  A  delivery  which  will  satisfy  tlie  Statute  of  Frauds,  veat  the  property  in  the  vendee  in  the 
absence  of  insolvency,  or  defeat  the  right  of  stoppage  in  transitu,  is  to  be  considered,  in  each 
case,  upon  different  principles. 

(9)  By  Holroyd,  J.,  in  Wookey  v.  Pole,  4  E.  &  Aid.  9 ;  Miller  v.  Race,  1  Burr.  452,  case  of  a 
banknote;  Grant  v.  Vaughan,  3  Id.  1516,  case  of  a  draft  on  a  banker;  Peacock  a.  Rhodes,, 
Doug.  636,  case  of  a  bill  of  exchange  indorsed  in  blank ;  Wookey  v.  Pole,  4  E.  &  Aid.  9,  case  of 
an  exchequer  bill ;  Gorgier  v.  Mieville,  3  B.  &  C.  45,  case  of  a  Russian  bond. 

Note  1098. — A  promissory  note,  payable  to  the  bearer,  made  in  England,  is  by  the  statute  of 

3  and  4  Anne,  o.  9,  transferable  by  delivery  in  a  foreign  country.    De  La  Chaumslte  v.  The 
Bank  of  England,  2  Barn.  &  Adol.  385. 
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ceiver  of  a  negotiable  instrument  wMcli  has  been  lost,  to  show  that  he  has 
^ven  a  valuable  consideration  for  it,  and  has  taken  it  hona  fide,  in  the 
usual  course  of  business,  and  with  due  caution.(l)  If  he  has  taken  it 
under  circumstances  which  ought  to  have  excited  the  suspicion  of  a  pru- 
dent man,  he  cannot  retain  it.  (2)  The  loser  must,  on  his  part,  prove  that 
lie  used  due  diligence  in  apprising  the  public  of  his  loss  .(3)  It  is  not 
necessary  for  him  to  prove  the  mode  in  which  he  lost  the  possession  of  ;the 
instrument. (4) 

Chattel  in  progress. 

Where  a  chattel  is  to  be  manufactured  upon  a  special  contract,  by  the 
terms  of  which  given  portions  of  the  price  are  to  be  paid  according  to  the 
progress  of  the  work,  it  seems  that  the  payment  of  the  installments  vests 
the  property  of  the  chattel  so  in  progress  in  the  purchaser.(5)  A  verbal 
gift  of  a  chattel,  without  actual  delivery,  does  not  pass  tlie  property,  at 
least  as  against  the  donor.(6)  And  the  property  is  not  changed  by  a  sale, 
where  goods  have  been  obtained  through  the  means  of  a  deliberate  fraud, 
without  any  intention  of  paying  for  them.(7)     Where  the  full  value  of  an 


(1)  *  *  See  the  cases,  su^a,  m  these  notes,  relatmg  to  lost  bills,  &o. ;  1  Am.  Lead.  ,0^- 
158 — 182,  passim.  *  * 

(Where  the  maker  of  a  note  hands  it  to  the  defendant  to  get  the  money  on  it,  and  the  latter 
misappUes  it,  the  action  of  trover  may  be  maintained  against  him  for  the  note.  Murray  v.  Bur- 
ling, 10  John.  B.  172.  So  where  a  draft  belongs  to  the  acceptor,  and  the  drawer  having  it  jn 
his  possession  transfers  it  to  the  defendant  with  notice,  the  acceptor  may  mamtain  the  action  of 
trover  for  the  draft.  Evans  v.  Kymer,  1  Barn.  &  AdoL  528.  See  also  Buck  v.  Kent,  3  Tt.  E. 
99.  So  where  a  promissory  note  is  wrongfiilly  negotiated,  before  its  legal  inception,  the  maker 
may  maintain  the  action  of  trover  against  the  person  so  misappropriating  or  converting  it  to  his 
own  use,  without  showing  that  he  has  paid  the  note.  Decker  v.  Mathews,  2  Kernan  (N.  T.) 
Rep.  313. 

Plaintiff  in  all  such  cases  must  show  title  to  the  instrument.  Herring  v.  Tilghman,  13  Irefl. 
392 ;  KiUian  v.  Carrol,  Id.  431.  The  action  does  not  lie  for  conversion  of  a  note  after  it  has  ibeen 
paid.     Lawremore  v.  Berry,  19  Ala.  130.) 

(2)  Gill  V.  Cubitt,  3  B.  &  C.  477  ;  %an  v.  ThrelfaU,  6  Dow.  ft  Ryl  326,  n. ;  Down  v.  .Hailing, 
4  B.  &  C.  330  ;  Snow  v.  Peacock,  3  Bing.  406 ;  Beekwith  v.  Corral,  Id.  444 ;  Snow  v.  Leatham, 
-2  C.  &  P.  314. 

(3)  Beekwith  v.  Corral,  3  Bing.  444;  Snow  v.  Peacock,  Id.  406. 

(4)  Down  V.  HaUing,  4  B.  ft  C.  330.  As  to  what  may  be  presumptive  evidence  of  particular 
notes  having  belonged  to  the  plaintiff,  see  Greenstreet  v.  Carr,  1  Campb.  N.  P.  C.  551. 

(5)  By  Lord  Tenterden,  Ch.  J.,  in  "Woods  v.  Russell,  5  Bam.  &  Aid.  946.  A  certificate  had 
likewise  been  signed,  to  enable  the  purchaser  to  have  the  ship  registered  in  his  .name.  The  rule 
in  the  text  does  not  hold,  where  the  advances  are  not  expressly  stipulated  for,  and  regulated  by 
the  .progress  of  the  work.  See  Muckiow  v.  Mangles,  1  Taunt.  318;  Bishop  v.  Grawahay,  3  Bam. 
ft  Cress.  416;  Goode  v.  Langiey,  1  Bam.  &  Cress.  26. 

(The  delivery  of  the  manufactured  or  furnished  article  transfers  the  title.  Andrews  v.  Durant, 
1  Kernan  (N.  T.)  R.  35.) 

(6)  Irons  v.  SmaUpieoe,  2  B.  &  A.  551.  See  Bro.  Ab.  Trespass,  303 ;  Hudson  v.  Hudson 
Latch.  214 ;  2  Saund.  47  a,  n. ;  Bunn  v.  Markham,  7  Taunt.  226. 

(7)  By  Gibbs,  Ch.  J.,  Noble  v.  Adams,  7  Taunt.  60.  See- Taylor  v.  Plumer,  3  Maule  &  Selw. 
562 ;  Hawse  v.  Orowe,  1  By.  &  Mo.  414.;  'Gladstone  v.  Hadwen,  1  Maule  &  Selw.  517  ;  Earl  of 
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article  has  been  recovered,  in  trover,  the  property  is  changed  by  judgment 
and  satisfaction  of  the  damages ;  but,  where  small  damages  are  given,  on 
the  ground  that  an  action  may  be  maintained  against  other  parties,  the 
judgment  and  execution  do  not  alter  that  property.(l)  The  property  in 
goods  does  not  pass  by  an  award.  (2) 

If  the  possession  of  the  goods,  or  right  of  possession  is  not  proved  as 
stated  in  the  declaration,  the  plaintiff  will  fail ;  as  where  the  plaintiff  sued 
as  assignee  of  two  partners,  and  the  declaration  stated  that  the  partners 
were  possessed  of  the  goods,  but  it  appeared  that  some  of  the  goods  "had 
belonged  exclusively  to  one  of  the  partners.  Lord  Kenyon  held,  that,  with 
respect  to  these  goods,  the  plaintiff  could  not  recover.(3)  A  plaintiff  may 
declare  on  his  own  possession,  and  prove  his  title  as  assignee  of  a  bank- 
rupt, or  as  executor.(4)  And  the  non-joinder  of  other  parties  as  plaintiffs, 
is  only  material  as  affects  the  damages,  unless  it  be  taken  advantage  of  by 
plea  in  abatement.(5) 

Trover  for  written  document. 

In  an  action  for  a  bond,  or  other  document  in  writing,  the  description 
of  the  bond,  as  proved,  must  correspond  with  that  in  the  declaration  in 
point  of  date,  sum,  and  other  particulars  ;  though  a  very  general  descrip- 
tion on  the  record  will  suiEce.(6)  The  plaintiff  in  this  action  will  be 
allowed  to  give  parol  evidence  of  the  contents  of  the  document,  to  sup- 
port the  general  description  in  the  declaration,  without  having  given  a 
previous  notice  to  the  defendant  to  produce  the  original ;  because,  from 
the  nature  of  the  suit,  the  defendant  must  know  that  he  is  charged  with 
the  possession  of  the  instrument.(7) 


Bristol  V.  ■Wilamore,  1  Bam.  &  C.  514;  KUby  v.  WUaon,  1  Ry.  k  Mo.  118;  Kapp  v.  Latham,  2 
Bam.  &  Aid.  "795 ;  Parker  v.  Gillies,  2  Oampb.  336,  n.  Goods  are  not  bound  by  a  sale  without 
authority,  unless  a  market  overt.  Wilkinson  v.  King,  2  Campb.  C.  335  ;  Loeschman  v.  Machin, 
2  Stark.  N.  P.  0.  311.  A  sheriffs  sale  vests  the  property,  though  the  judgment  is  erroneous 
(Manning's  Case,  8  Co.),  provided  the  goods  of  the  proper  person  have  been  seized.  Farrant  v. 
Thompson,  3  Stark.  N.  P.  C.  130.     *  *  See  Chitty  on  Coutr.  (7th  ed.)  406—417,  and  notes.  *  * 

(1)  By  Holroyd,  J.,  Morris  v.  Robinson,  3  Barn.  &  Cress.  206.  See  Knight  v.  Legh,  4 
Blng.  589. 

(2)  Hunter  v.  Rioe,  15  Bast,  100.  As  to  the  vesting  of  goods  in  executors  and  administrators^ 
videmfra,  "Action  by  executor."  "Wooley  v.  Clark,  5  Barn.  &  Aid.  746;  Com.  Dig.  Adminis- 
trator, B,  10 ;  Shaw  v.  Harvey,  1  Ad.  &  El.  920. 

(3)  Cook  V.  Tunno,  Selw.  N.  P.  C.  1316. 

(4)  BuU.  N.  P.  37.     See  Bernasconi  v.  Parebrother,  7  Barn,  k  Cress.  379. 

(5)  Bloxham  v.  Hubbard,  5  East,  407;  Addison  v.  Overend,  6  T.  R.  766;  Sedgeworth  v. 
Overend,  7  T.  R.  279.     See  Nathan  v.  Buckland,  2  B.  M.  153. 

Two  persona  jointly  interested  in  a  chattel,  having  made  a  joint  demand  of  it,  may,  notwith- 
standing, maintain  separate  actions  of  trover  in  respect  of  it  against  a  person  who  unjustly  detains 
it.  Bleaden  v.  Hancock,  4  Car.  &  Payne,  152.  The  damages  may  be  severed.  (See  M'Crillis  v. 
Hawes,  38  Maine  R.  566.) 

(6)  Wilson  V.  Chambers,  Cro.  Car.  262 ;  3  Bos.  &  Pull.  145,  146. 

(7)  How  V.  Hall,  14  East,  274 ;  by  Bayley,  J.,  Colling  v.  Treeweck,  6  Barn.  &  Cress.  394. 


CH.  xv.J  Of  Trover.  539 

Conversion,  what  amotmts  to. 

The  plaintiff  is  also  to  prove  a  wrongful  conversion  of  tlie  goods  by  the 
defendant,  this  being  the  main  bearing  of  the  action.  Apd  if  it  appear 
from  the  evidence  that  the  defendant  wrongfully  took  the  plaintiff's  goods, 
it  is  an  actual  conversion,  and  no  request  to  re-deliver  them  need  be 
proved. (1)  The  disposing  of  another  person's  property  is  a  conversion  of 
it,  for  which  the  defendant  is  liable  in  an  action  of  trover,  though  he  acted 
under  unavoidable  ignorance,  and  not  for  his  own  benefit.(2)  A  conver- 
sion, though  alleged  to  be  to  the  defendant's  use,  may  be  proved  by  show- 
ing that  the  defendant  destroyed  the  property.(3)  If  a  conversion  has 
once  taken  place,  it  cannot  be  cured. (4) 

A  conversion  is  a  positive  tortious  act,  and  it  is  not  sufliraent  for  the 
plaintiff  to  prove  mere  negligence.(5)  An  accidental  loss  of  goods  by  a 
carrier  is  not  a  conversion. (6)  Though  the  destruction  of  a  chattel  by  a 
tenant  in  common  will  amount  to  a  conversion  of  it,  yet,  if  it  is  merely 
altered,  so  as  to  be  applied  to  its  general  and  profitable  use,  and  the  plain- 
tiff is  not  prevented  from  taking  and  using  it  in  its  altered  state,  there  will 
not  be  a  sufficient  conversion  to  maintain  the  action  of  trover.(7)  Where 
a  partner,  when  solvent,  had  sold  the  partnership  effects,  it  was  held  that 


(1)  Bruen  v.  Eoe,  1  Sid.  264.  And  see  Summerset  v.  Jarvis,  3  Bro.  &  Bing.  2,  action  \>j 
bankrupt  against  his  assignees. 

(The  wrongful  taking  of  personal  property  is  a  conversion,  the  property  being  retained.  Pharis 
V.  Carver,  13  B.  Mon.  236.  But  where  the  property  comes  fairly  into  a  person's  possession,  the 
owner  must  demand  it  or  show  some  act  of  the  bailee  or  party  in  possession  that  amounts  to  a 
conversion  of  the  property.  Harvey  v.  Bppes,  12  Gratt.  Eep.  153 ;  Woodman  v.  Hubbard,  6 
Poster,  6t.) 

(2)  Perkins  v.  Smith,  1  Wils.  328 ;  Stephens  v.  Elwall,  4  Maule  &  Selw.  259 ;  Parker  v.  Goding, 
2  Str.  813  ;  Baldwin  v.  Cole,  6  Mod.  212  ;  5  Barn.  &  Aid.  249,  cases  of  conversion  by  servants ; 
Devereux  v.  Barclay,  2  Barn.  &  Aid.  102,  case  of  a  misdelivery  by  mistake.  The  using  of  goods 
without  the  owner's  hcense  (BuU.  K  P.  46 ;  Lord  Petrie  v.  Henage,  12  Mod.  120),  or  deahng  with 
*hem  contrary  to  his  orders  (Syeds  v.  Hay,  4  T.  R.  260),  are  clearly  acts  of  conversion.  The  de- 
livery of  the  bin  of  lading  of  goods  and  receiving  the  value,  is  a  conversion.  Jackson  v.  Ander- 
son, 4  Taunt.  24. 

(3)  By  Lord  Tenterden,  Keyworth  v.  Hill,  3  Barn.  &  Aid.  658. 

(4)  Countess  of  Rutland's  Case,  1  Roll.  Ab.  5  L,  pi.  1 ;  "Wyatt  v.  Blades,  3  Campb.  N.  P.  C- 
396.     The  redelivery  of  the  property  will  go  on  only  in  mitigation  of  damages. 

(6)  Bromley  v.  Oxwell,  2  B.  &  P.  438. 

(6)  Ross  V.  Johnson,  5  Burr.  2825 ;  6  Hill  R.  588 ;  4  Bing.  476. 

(1)  Fennings  v.  Lord  GrenviUe,  1  Taunt.  241,  trover  for  a  whale.  And  see  respecting  con- 
version by  tenant  in  common.  Bemardiston  v.  Chapman,  Bull.  N.  P.  34 ;  Heath  v.  Hubbard,  4 
Bast,  110;  Barton  v.  Williams,  5  Barn.  &  Aid.  395;  Smith  v.  Burridge,  4  Taunt.  684;  Holliday 
V.  CamseU,  1  T.  R.  658.  In  Jackson  v.  Anderson  (4  Taunt.  24),  an  action  of  trover  was  sus- 
tained for  dollars,  where  the  defendant  had  disposed  of  the  dollars  belonging  partly  to  the  plain- 
tiff and  partly  to  himself,  though  the  property  had  never  been  severed. 

(Where  two  persons  put  their  wheat  into  a  common  bin,  and  one  of  them  afterwards  sells  the 
whole,  he  is  liable  in  an  action  of  trover  for  the  wheat  so  sold  belonging  to  his  co-tenant.  The 
voluntary  mingling  of  the  wheat  makes  the  parties  tenants  in  common,  and  the  ^sposal  of  the 
entire  mass  by  one  of  the  co-tenants  subjects  him  to  an  action  of  trover.  Nowlen  v.  Colt,  6  Hill 
R.  461.) 
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the  detention  by  the  vendee  of  the  property  sold,  would  not  render  him 
liable,  as  for  a  conversion  of  it,  to  the  assignees  of  that  partner  (who  sub- 
sequently failed),  and  of  the  partner  who  was  a  bankrupt  at  the  time  of 
the  sale.(I) 

Demand  and  refusal.    'When  necessary. 

Where  the  goods,  the  subject  of  the  action,  have  come  into  the  posses- 
sion of  the  defendant  by  the  delivery  of  the  plaintiff,  or  of  a  third  person, 
or  by  finding,  it  is  necessary,  at  least  where  the  defendant  merely  detains 
them,  to  prove  that  he  has  refused  to  deliver  them  up,  upon  a  demand 
being  made  by  the  plaintiff.  (2)  Thus,  where  trover  was  brought  by  the 
assignees  of  a  bankrupt  for  goods  collusively  sold  by  the  bankrupt,  on 
the  eve  of  his  bankruptcy,  it  was  held  to  be  a  case  within  this  rule,  and 
that  a  demand  and  refusal  must  be  proved.(3)  It  seems,  however,  that  a 
demand  and  refusal  are  not  necessary,  where  the  defendant  receives  the 
property  in  question  from  a  third  person,  after  notice  of  the  plaintiff's 
•title ;  or  where  he  disposes  of  it  in  any  way  ;(4)  or  where  the  plaintiff 
delivers  it  upon  compulsion.(5)  And  where  goods  that  have  been  found; 
are  made  use  of,  or  are  misused,  it  seems  that  the  conversion  is  complete 
without  any  demand  being  made.(6)  Although  the  plaintiff  has  himself 
delivered  the  property  to  the  defendant,  yet  the  subsequent  misuser  of  it 
will  be  an  actual  conversion ;  as  where  a  box  is  delivered  to  a  carrier,  and 
he  breaks  it  open  ;(7)  or  where  goods  given  to  him  to  carry  are  misde- 
livered.(8) 


(1)  FoxT.  Hambiiry,  Co"w;p.  445. 

(2)  1  Sid.  264;  Bruen  v.  Roe,  Bull.  N.  P.  44.  See  Baldwin  v.  Cole,  6  Mod.  212  ;  M'Combie 
T.  Davis,  6  East,  638;  Hoare  v.  Parker,  2  T.  R.  376;  by  Bailey,  J.,  BishQp  v.  Sbillito,  2  Barn. 
&  Aid.  329 ;  land  notes  to  Wilbraham  v.  Snow,  2  WiU.  Saund.  4t. 

Note  1099. — *  *  In  Mount  v.  Heriek,(5  Hill,  455),  trover  was  held  not  to  be  maintainable 
•against  a  servant,  upon  his  refusal  to  deliver ;  and  that  where  a  demand  was  necessary,  such  a 
refusal,  by  his  servant,  vrould  not  charge  the  master.  And  see  Mitchell  v.  Williams,  4  Hill,  13 1 
and  Holbrook  v.  Wight,  24  Wend.  169,  as  to  proof  of  a  joint  conversion,  where  the  suit.is  against 
several.  *  *    (See  also  Ingalls  v.  Bulkley,  15  111.  224.) 

(3)  Nixon  V.  Jenkins,  2  H.  Bl.  135 ;  5  Bast,  40"!.  Seem,  where  goods  are  in  the  disposition  of 
the  bankrupt  at  the  time  of  the  bankruptcy.  Soames  v.  Watts,  1  C.  &  P.  400.  See  Stewart  v. 
Spedden,  5  Md.  433. 

(4)  See  LoveU  v.  Martin,  4  Taunt.  '799;  Truettal  v.  Barandon,  1  B.  Moore,  543;  Bloxham  v- 
Hubbard,  5  East,  407.  In  Featherstonaugh  v.  Johnson  (8  Taunt.  238),  the  defendant  was  held 
liable  as  for  conversion,  where  he  had  sold  goods  consigned  to  him,  in  ignorance  of  the  real  own- 
er's title.     See  Stiernhold  v.  Holden,  4  Barn.  &  Cress.  5. 

(5)  Summersett  v.  Jarvis,  3  Bro.  &  Bing.  2. 

(6)  Mulgrave  v.  Ogden,  Cro.  Eliz.  219 ;  Pordsdick  v.  Collins,  1  Stark.  173. 
iSee  Samuel  v.  Morris,  6  Oar.  &  Payne,  620. 

i(7)  2  Salk.  655.    (See  Richardson  v.  Atkinson,  1  Str.  576.    See  Syeds  v.  Hay,  4  T.  R.  460. 

.(8)  Stephenson  v.  Hart,  4  Bing.  476,;  Devereux  v.  Barclay,  2  Barn.  &;  Aid.  702  ;  Youl  v.  Har- 
bottle,  Peake's  N.  P.  C.  68.  It  seems,  that  a  false  assertion  of -a  carrier  respecting  the  delivery  of 
property  is  not  evidence  of  a  conversion.    Attersol  v.  Briant,  1  Oampb.  N.  P.  0.  409. 
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A  demand  and  refusal  is  only  evidence  of  a  conversion  ;(1)  before  it  is 
entitled  to  any  weiglit  whatever,  it  mnst  be  proved  that  the  party  making 
the  refusal  had  it  in  his  power  to  deliver  up  the  article  demanded.(2)  And 
a  mere  qualified  refusal,  if  the  grounds  for  not  delivering  the  property  are 
reasonable,  will  not  amount  to  a  conversion ;  as  where  the  party  making 
tbe  refusal  is  ignorant  who  is  the  real  owner  of  the  property,  and  requires 
to  be  satisfied  respecting  the  ownership  ;(3)  or  where  a  servant  has  received 
the  custody  of  property  from  his  master,  and  requires  that  his  master  be 
applied  to,  before  he  delivers  it  up.(4)  But  where  the  defendant  is  proved 
to  be  in  possession  of  the  plaintiff's  goods,, and  on  their  being  demanded, 
gives  an  unqualified  refusal,  he  will  be  guilty  of  a  tortious  conversion, 
unless  he  can  establish,  an  adverse  right  to  the  immediate  possession.(5) 
And  the  refusal  of  the  defendant  may  be  evidence  of  a  conversion  at  an 
antecedent  period ;  as  where  deeds  were  in  the  possession  of  the  defend- 
ant prior  to  Michaelmas  term,  and  the  .demand  and  refusal  were  proved 
to  have  been  made  on  the  day  after  that  term,  the  court  held  it  to  be  evi- 
dence of  a  conversion  before  tbe  commencement  of  the  term.(6) 

How  proved. 

A  written  demand  of  goods,  left  at  the  defendant's  house,  is  sufficient, 
and  it  is  not  necessary  to  make  a  personal  demand.(7)i  And  a  demand  of 
payment  is  a  good  demand  to  support  the  action. (8)  If  the  demand  is  in 
writing,  and  a  verbal  demand  is  made  at  the  same  time,  having  no  refer- 
ence to  the  writing,  either  may  be  proved  as  evidence  of  the  conver- 
sion.(9)  The  mere  non-compliance  with  a  demand,  may,  in  particular 
cases,  be  equivalent  to  an  express  refusal.(lO)  It  is  not,  in  most  cases,  suf- 
ficient to  prove  a  refusal  made  by  the  general  agent  of  the  defendant ;  it 


(1)  Chancellor  of  Oxford's  Case,  10  Rep.  566;  Mires  v.  Solebay,  2  Mod.  244;  Bull.  N.  P.  44. 

(2)  Smith  V.  Young,  1  Campb.  N.  P.  C.  440. 

(3)  Green  v.  Dunn,  3  Campb.  N.  P.  C.  215,  n.  And  see  Solomons  v.  Da*ffs,  1  Esp.  K  P.  0. 
81,  where  satisfaction  was  required  respecting  the  authority  of  the  agent  demanding  the  prop- 
erty; Patlinson  v.  Eobinson,  5  Maule  &  Selw.  105;  Gunston  v.  Nurse,  2  Bro.  &  Bing.  449'; 
Everest  V.  Wood,  1  C.  &  P.  75  ;  2  Bulst.  312  ;  2  Bos.  &  Pull.  464;  Bull.  N.  P.  46  ;  Weymouth  v 
Beyer,  1  Tes.  jun.  424.  It  is  not  sufficient  to  prove  mere  evasive  excuses.  Severin  v.  Keppel, 
4  Esp.  K  P.  C.  15'7. 

*  *  See  the  cases  cited  amU,  note  1099.  *  * 

(4)  Alexander  v.  Southey,  5  Barn.  &  Aid.  241 ;  Mires  v.  Solebay,  2  Mod.  244. 

(5)  See  Dewell  v.  Moxon,  1  Taunt.  391,  where  the  possession  was  obtainedby  means  of  a  contract 
with  the  plaintiff.  Baldwin  v.  Cole,  6  Mod.  212  ;  M''Cbmbie  v.  Davis,  6  East,  538.  tide  iiijra 
p.  543. 

(6)  Wilton  V.  Girdlestone,  5  Bam.  &  Aid.  847.  In  Morris  v.  Piigh  (3  Burr.  1243),  Lord  Mans- 
fteld,  C.  J.,  said,  that  under  the  circumstances  of  that  case,  if  the  refusal  had  been  after  the  action 
brought,  it  should  have  been  left  as  evidence  of  a  conversion  before  the  bringing  of  the  action. 

(7)  Logan  v.  Houlditch,  1  Esp.  N.  P.  0.  22. 

(8)  Thompson  v.  Shirley,  1  Esp.  N.  P.  C.  31.  A  demand  of  fixtures  wili  not  be  a  suffloifent 
demand  of  household  articles,  not  properly  fixtures.    Colegrave  v.  Bias  Santos,  2  B.  &  0.  76. 

(9)  Smith  V,  Young,  1  Campb.  N.  P.  0.  440. 

(10)  Watkins  v.  Wooley,  1  Gow.  N.  P.  0.  69. 
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must  be  sliown  that,  in  the  particular  fact  of  the  refasal,  he  acted  under 
the  defendant's  special  direction.(l) 

Parties  to  conversion. 

An  action  of  trover  may  be  brought  against  any  persons  who  were  par- 
ties to  the  conversion.  Thus,  if  a  person  sues  out  an  execution  against  a 
bankrupt,  and  the  sheriff  sells  the  goods  in  the  possession  of  the  bankrupt, 
the  assignees  may  bring  trover  against  the  sheriff;  and  also  against  the 
person  suing  out  the  execution,  if  he  can  be  proved  to  have  been  a  party 
to  the  conversion  ;  as  if  he  has  given  a  bond  to  secure  the  sheriff,  or  has- 
received  the  money  levied.(2)'  An  allegation  of  a  joint  conversion  by 
husband  and  wife,  may  be  proved  by  showing  that  the  plaintiff  was  de- 
prived of  his  property  through  their  means ;  it  is  not  essential  to  the 
proof  of  the  conversion,  that  any  joint  benefit  should  have  arisen  to  the 
defendants.(3)  And  it  seems,  that  proof  of  a  conversion  by  the  husband 
alone,  would  entitle  the  plaintiff  to  a  verdict  against  him,  though  the  evi- 
dence failed  as  to  the  wife.(4)  Where  trover  is  brought  against  a  corpora- 
tion, it  does  not  seem  necessary  to  show  that  the  conversion  was  authorized 
by  an  instrument  under  seal.(5)  In  an  action  against  several  defendants, 
it  is  necessary  to  show  a  joint  act  of  conversion,  in  order  to  entitle  the 
plaintiff  to  a  verdict  against  all;  and  although  in  general,  an  assent  to  a 
conversion  for  the  benefit  of  a  party  will  make  him  a  wrongdoer,  yet  in 
order  to  have  this  effect,  he  must  be  shown  to  have  been  in  a  situation  to 
have  originally  commanded  the  conversion. (6) 

Proof  a  conversion  before  the  bill  filed,  though  after  the  writ  of  latitat 
returned,  will  support  the  aGtion.(7)  If  the  defendant  insists,  that  the 
action  Avas  commenced  before  the  cause  of  action  accrued,  and  with  this 


(1)  Pothonier  v.  Dawson,  Holt's  N.  P.  0.  384;  Everest  v.  "Wood,  1  C.  &  P.  T5.  In  Jones  v. 
Hart  (2  Salk.  441),  it  was  held,  that  the  refusal  to  re-deliver  goods  pawned,  by  »  pawnbroker's 
servant,  was  evidence  of  a  conversion,  against  the  master.  See  Saunderson  v.  Baker,  3  "Wils. 
309.      Vide  supra. 

(2)  2  Will  Sauud.  411,  n. ;  Rush  v.  Baker,  2  Str.  996;  BuU.  N.  P.  41.  The  sheriff  is  Hable, 
though  he  seized  without  notice  of  the  bankruptcy,  and  paid  over  the  money  before  the  issuing 
of  the  commission.    4  Maule  &  Selw.  260  ;  Price  v.  Helyar,  4  Bing.  591. 

(3)  Zeyworth  v.  HUl,  3  Barn.  &  Aid.  685,  when  the  conversion  was  laid,  as  being  "  to  their 
own  use." 

(4)  2  "WUl.  Sauud.  41,  n. 

(5)  Tarborough  v.  Bank  of  England,  16  East,  6 ;  Duncan  v.  Proprietors  of  the  Surrey  Canal, 
3  Stark.  N.  P.  C.  50. 

*  *  That  the  appointment  of  an  agent,  and  a  fortiori,  the  nature  and  scope  of  the  agent's 
authority,  may  be  implied  from  the  adoption  or  recognition  of  his  acts  by  a  corporation,  "  is  now 
the  settled  doctrine,  at  least  in  Americai"  Story  on  Agency,  p.  33.  And  see  2  Kent  C.  614, 
(6th  ed.)  and  notes;  and  Angell  &  Ames  on  Corp.  256-321. 

(6)  NicoU  V.  Glennie,  1  Maule  &  Selw.  588.    Trover  against  bankrupts  together  with  their 


(1)  Poster  V.  Bonner,  (action  for  trespass,)  Cowp.  454 ;  Best  v.  "Wilding,  1  T.  K.  5.    (Action 
for  use  and  occupation.) 
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view  refers  to  the  Nisi  Prius  roll,  which  shows  that  the  bill  was  filed  of  a 
term  generally  without  any  special  memorandum,  so  that  it  refers  to  the 
first  day  of  that  term,  whereas  the  conversion  was  on  a  subsequent  day ; 
the  plaintiff,  in  answer  to  this,  may  produce  the  writ,  and  if  that  appears 
to  have  been  sued  out  after  the  time  of  the  conversion,  the  objection  is  at 
an  end.(l)  Or,  even  if  there  is  a  special  memorandum  of  the  filing  of  the 
bill,  it  may  be  shown  that  the  bill  was  actually  filed  on  a  subsequent 
daj.(2) 


In  an  action  of  trover  for  a  written  security,  the  damages  are  usually 
estimated  according  to  the  amount  of  the  sum  secured.  On  a  bill  of  ex- 
change, the  damages  are  usually  calculated  according  to  the  amount  of  the 
principal  and  interest  due  upon  the  bill  at  the  time  of  the  conversion.(3) 
The  value  of  the  property,  however,  at  the  time  of  the  conversion,  is  not 
necessarily  the  measure  of  the  damages  to  be  found  by  the  jury ;  they 
may  find,  as  damages,  the  value  at  a  subsequent  time,  at  their  discretion.(4) 
"Where  an  action  of  trover  was  brought  for  a  policy,  which  was  invalid, 
but  upon  which  an  insurance  of&ce  had  gratuitously  paid  the  amount  in- 
sured, it  was  held,  that  the  plaintiff  could  not  recover  more  than  the  value 
of  the  parchment.(5)  A  part  owner,  who  sues  alone,  is  only  entitled  to 
recover  the  value  of  his  share  in  the  property  for  which  the  action  is 
brought.(6)  Though  the  defendant  produce  the  goods  in  court,  he  cannot 
compel  the  plaintiff  to  accept  them,  together  with  the  costs  incurred  by 
him,  as  the  action  is  for  damages.(7) 

Defence. 

The  defendant,  under  the  general  issue  of  not  guilty,  will  be  at  liberty 
to  prove  his  title  to  the  property  in  question ;  for,  if  the  property 
belonged  to  him,  he  cannot  be  charged  wilh  a  wrongful  conversion.  Or 
he  may  disprove  the  plaintiff's  title,  by  showing  that  the  property 
belongs  to  other  persons ;  and  this,  although  he  received  his  possession 
froni  the  plaintiff.(8)     And  he   may  prove  facts  which   amount  to  a 


(1)  Morris  v.  Pugh,  3  Burr.  1242. 

(2)  "Wilton  V.  Girdlestone,  5  Bam.  &  Aid.  84t. 

(3)  Mercer  v.  Jones,  3  Campb.  N.  P.  C.  417.     See  Greening  v.  Wilkinson,,  1  C.  &  P.  625. 
See  Decker  v.  Mathews,  2  Kern.  313. 

(4)  Greening  T.  Wilkinson,  1  C.  &  P.  625. 

(5)  WiUs  V.  WeUs,  2  B.  Moore,  247. 

(6)  Addison  V.  Overend,  6  T.  E,   766;  Nelthorpe  v.  Dorrington,  2  Lev.   113;  McCribbs  v. 
Hawes,  38  Maine,  566. 

(7)  See  Watts  v.  Phipps,  BuU.  N.  P.  49 ;  Olivant  v.  Berino,  1  Wils.  23 ;  Whittow  v.  Puller,  2 
■W.  Bl.  902 ;  Maokinson  T.  RawUnson,  9  Price,  460;  Combe  v.  Sanson,  1  D.  &  R.  201. 

The  return  of  the  property  can  be  shown  in  mitigation  of  damages  only.     Courah  v.  Hale,  23 
"Wend.  462.     See  Otis  v.  Jones,  21  Id.  394.) 

(8)  Laclough  v.  Towle,  3  Bsp.  114 ;  Philips  v.  Eobison,  4  Bing.  109,  where  plaintiff's  title 
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license  ;(1)  or  that  tlie,  oonrersion  complained  of  was  done,  by  authority 
of  law,  in  distraining  for  rent,  though  the  proceedings  may  have  been 
irregular.(2)  He  may  likewise  prove  that  the  property  in  question  was 
affixed  to  the  freehold. (8)  And  it  seems  that  he  may  show  that  the  plain- 
tiff has  discharged  other  parties  to  the  conversion.  (4) 

In  answer  to  the  proof  of  a  demand  and  refusal,  the  defendant  may 
show  that  he  had  a  right  to  detain  the  property  under  a  claim  of  lien. (5) 
The  right  of.  a  general  lien — that  is,  of  a  lien  for  a  general  balance^ — is 
founded  on  a  contract  between  the  parties,  either  expressed  or  implied. 
Such  a  lien  may  be  established  by  evidence  of  an  express  contract  be- 
tween the  parties,  in  the  particular  instance ;  or  a  contract  may  be  col- 
lected from  the  usual  course  of  dealing  between  the  parties,  for  where 


had  expired.  And  see  Nathan  v.  Buckland,  2  B.  Moore,  153.  It  seems  that  it  is  not  sufficient 
to  show,  from  loose  expressions  of  the  plaintiff,  that  he  has  been  discharged  under  an  insolvent 
act,  subsequently  to  the  conversion ;  the  proceedings  ought  to  be  produced.  Summersett  v. 
Adamson,  1  Bing.  '75. 

(1)  Clarke  v.  Clarke,  6  Esp.  C.  61 ;  Bond  v.  Astook,  2  Bulstr.  280,  cases  of  urgent  necessity, 
amounting  to  a  license  in  law. 

(2)  "Wallace  v.  King,  1  H.  Bl.  13.  See  Shipwick  v.  Blanchard,  6  T.  R.  298,  cage  of  a  wi-ong- 
ful  distress. 

(3)  Lee  v.  Eisden,  T  Taunt.  188. 

(4)  Dufresne  v.  Hutchinson,  3  Taunt,  llf. 

(5)  Note  1100. — *  *  As  to  parties  who  may  detain  by  virtue  of  a  lien,  and  the  circumstances 
under  which  it  may  be  lost,  see  Chitty  on  Contr.  (7th  ed.)  tit.  Lien ;  Addisoa  on  Contr.  same 
title ;  Smith's  Merc.  Law,  pp.  45 '7-464;  Stephens'  N.  P.  titles  Carrier,  Factor,  WTiarfinger;  1  Sm. 
L.  Cases,  431,'  ei  seq.  in  the  notes  to  Lickbarrow  v.  Mason.  And  see  the  following  recent  deci- 
sions, illustrating  various  points  of  the  general  subject.  A  vendor  of  land,  who  has  conveyed 
the  legal  estate  to  the  vendee,  cannot  retain  the  title  deeds  for  the  unpaid  purchase  money. 
G-oode  V.  Burton,  1  "Welsby,  Hurlstone  &  Gordon,  18Y.  A  cow  was  put  to  pasture  under  an 
agreement  that  she  should  be  security  for  her  keep.  Plaintiff  removed  the  cow  without  paying 
the  debt,  and  defendant  seized  her  in  the  high  road.  The  agreement  was  held  to  be  a  good 
defence  on  action  of  trespass,  under  a  plea  that  the  cow  was  not  the  plaintiff's.  Richards  v 
Symons,  8  Adolph.  &  El.  (55  Com.  L.)  R.  90.  But  one  who  merely  provided  food  for  animals,  c  g. 
an  agister  or  a  livery  stable  keeper,  has  not  a  lien  for  the  keep  of  the  animals  except  by  special 
agreement.  Per  Bronson,  J.,  in  Grinnell  v.  Cook,  3  Hill,  485.  See  the  same  case  for  a  learned 
discussion  respecting  the  lien  of  innkeepers;  also  Peet  v,  MoGraw,  25  "Wend.  653.  If  the  pos- 
session of  goods  have  been  obtained  of  a  common  carrier,  upon  the  fraudulent  promise  of  the 
consignee  to  pay  the  freight  as  soon  as  they  are  delivered,  the  lien  is  not  gone,  and  replevin  may 
be  maintained  against  the  consignee.  Bigelow  v.  Heaton,  6  Hill,  43 ;  S.  C,  4  Denio,  496.  And 
see  Angell  on  Carriers,  tit.  Lien.  A  lien  on  property  found  exists  only  where  a  reward  for  it 
has  been  promised.  Wentworth  v.  Day,  3  Mete.  362.  And  a  lien  for  salvage  can  only  be 
acquired  as  a  reward  for  hazards  incurred  in  rescuing  property  from  the  perils  of  storms  upon 
the  ocean,  and  does  not  exist  in  respect  of  goods  wrecked  upon  a  navigable  river,  at  a  great  dis- 
tance from  the  main  sea,  although  within  the  ebb  and  flow  of  the  tide.  Baker  v.  Hoag,  3  Barb. 
S.  0.  R.  203  ;  Cross  on  Lien,  25.  As  to  the  lien  of  mechanics,  see  Gregory  v.  Stryker,  2  Denio, 
628  ;  Pierce  v.  Schenck,  3  Hill,  28 ;  Grinnell  v.  Cook,  Id.  491 ;  Cross'  Law  of  Lieu,  chapter  21 . 
Story  on  Bail.  (3d.  ed.)  §§  421;  422  a ;  2  Kent  0.  588 ;  1  Gowen's  Tr.  (2d  ed.)  289.  And  on  the 
subject,  generally,  see  Kent  C.  (6th  ed.)  tit.  Lien.  See,  also,  1  Am.  L.  Oases,  492-49'7,  as  to  the 
lien  of  factors,  under  the  English  and  New  York  statutes ;  Id.  542-544,  as  to  such  lien  at  com- 
mon law  and  by  virtue  of  commercial  usages.  *  * 
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there  is  evidence  of  prior  dealings  upon  the  footing  of  sucli  an  extended 
lien,  the  jury  may  reasonably  presume  that  they  continued  to  deal  upon 
the  same  terms.(l)  Or  a  particular  contract  may  be  implied  from  the 
fact  of  the  plaintiff  having  previously  received  a  formal  notice  that  the 
defendant  would  not  deal  with  any  one,  unless  under  the  express  condi- 
tion of  a  general  lien  ;(2)  here  the  terms,  on  which  the  defendant  insists, 
must  be  traced  distinctly  to  the  knowledge  of  the  other  party  ;(3)  the 
proof  of  an  advertisement  to  this  effect  in  a  public  paper,  without  proof  of 
its  being  seen  by  the  plaintiff,  will  not  be  sufficient.(4:) 

Usage  of  trade. 

A  contract  for  a  general  lien  may  be  inferred  also  from  the  general 
dealings  of  other  persons  engaged  in  the  same  employment ;  with  respect 
to  which,  it  may  be  observed  that  the  dealings  must  be  so  general,  so  long 
establisbed,  and  of  such  notoriety,  that  they  may  be  presumed  to  have 
been  known  to  the  one  party  at  the  time  of  his  dealing  with  the  other ; 
whence  the  inference  is  to  be  drawn,  that  these  parties  dealt  upon  the 
same  footing  as  all  others  with  reference  to  the  known  usage  of  the 
trade.(5)  The  proof  of  the  general  usage  of  trade,  as  a  foundation  for  the 
claim  of  a  general  lien,  will  b3  required  to  be  stronger  and  fuller 
in  some  cases  than  in  others ;  in  the  case  of  a  carrier,  for  instance, 
who  sets  up  such  a  claim,  more  decisive  evidence  of  a  long  established 
usage  is  necessary  than  in  the  case  of  wharfingers,  whose  right  has 
been  more  frequently  acknowledged  in  courts  of  law.(6)  The  carrier's 
claim  of  a  lien  for  the  general  balance  is  not  founded  on  the  com- 
mon law,  and  has  been  watched  with  great  jealousy; (7)  he  ought,  there- 


(1)  Riaghforth  v.  Hadfield,  6  East,  519.  Another  case  between  the  same  parties,  T  Id.  224 . 
Aspinall  v.  Piclrford,  3  B.  &  P.  44,  n.  o ;  Green  v.  Farmer,  4  Burr.  2220. 

(2)  By  Bailey,  J.,  Wright  v.  Snell,  5  B.  &  Aid.  353 ;  Kirkmun  v.  Shawcross,  6  T.  R.  15.  It 
has  been  doubted  whether  carriers,  innkeepers,  &c.  (who  are  under  common-law  obhgations)  could, 
by  notice,  entitle  themselves  to  a  right  of  general  lien.  This  point  seems  to  have  been  conceded 
in  favor  of  carriers.  Id.    And  vide  imfra. 

(3)  Kirkman  v.  Shawcross,  6  T.  R.  15. 

(4)  BoydeB  v.  Drummond,  11  East,  144,  n. 

(5)  6  East,  519 ;  1  Bast,  224 ;  7  B.  &  C.  216. 

*  *  See  ante,  note  1100,  as  to  liens.  As  to  cofflmercial  usages,  generally,  1  Smith's  L.  Gases, 
410-418,  in  the  notes  to  "Wigglesworth  v.  DaUison;  and  also  ante,  notes  804,  806.  *  * 

(6)  Respecting  the  lien  of  wharfingers,  see  Naylor  v.  Mangles,  1  Bsp.  C.  110 ;  Richardson  v. 
Goss,  3  B.  &  P.  119 ;  Spears  v.  Hartley,  3  Esp.  C.  81 ;  Holderness  v.  CoUinson,  7  B.  &  C.  216, 
where  a  general  lien  for  wharfage,  laborage,  and  warehouse  rent  at  HuU,  were  denied.  As  to 
the  latter  claim,  see  E.  v.  Humphrey,  1  M'L.  &  T.  173. 

Note  1101. — And  the  wharfinger  does  not  lose  his  lien  where  the  vessel  is  removed  vrithout 
his  consent.  If  he  afterwards  regain  the  possession,  he  is  restored  to  his  rights.  Johnson  v. 
The  M'Donough,  1  Gilpin,  101.  See  as  to  the  lien  of  seamen,  upon  the  proceeds  of  a  wrecked 
vessel,  which  has  been  sold  for  their  wages,  Braokett  v.  Sundry  articles,  &c.,  1  Gilpin,  184. 

(7)  6  East,  230;  7  East,  528;  Oppenheim  v.  Russel,  3  Bos.  &  Pull.  42;  Butler  v.  Woolcot,  2 
N.  R.  54;  Wright  v.  Snell,  5  Barn.  &  Aid.  353. 

Vol.  hi.  35 
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fore^,  to  make  out  a  very  strong  cage,  on  cogent  proof  of  ancient,  numerous 
and  important  instances  in  which  the  claim  has  been  allowed.(l)  These 
particular  instances  will  be  open  to  much  observation  ;  they  may  not  be 
old,  or  not  numerous  ;  or  the  circumstances  of  the  parties,  may  not  be  well 
understood,  or  private  rights  might  have  been  waived ;  or  it  might 
happen  that  parties  would  be  glad  to  pay  small  sums  due  for  the  carriage 
of  former  goods,  rather  than  incur  the  risk  of  a  great  loss  by  the  detention 
of  other  goods  of  much  higher  value ;  or  the  instances  may  have  been  in 
the  case  of  solvent  persons,  who  were  liable,  at  all  events,  to  answer  for 
their  general  balance ;  or,  perhaps,  the  instances  have  not  been  brought 
home  to  the  knowledge  of  the  party  against  whom  the  claim  is  now 
iiaade.(2) 

Possession  abandoned. 

A  hen  will,  in  general,  be  abandoned  by  relinquishing  possession  of  the 
property  to  which  the  lien  attaches  ;(3)  though  it  may  revive  if  the 
possession  is  regained,  after  the  property  has  been  fraudulently  removed 
for  the  purpose  of  defeating  the  lien,(4)  And  in  one  case,  where  an 
insurance  broker  had  parted  with  the  possession  of  a  policy  upon  which 
he  had  a  lien,  and,  on  hearing  unfavorable  reports  of  the  circumstances  of 
his  principal,  obtained  from  him  the  policy,  on  pretence  of  receiving  the 
average,  it  was  holden  that  the  lien  revived. (5)  But  the  principle  of  this 
decision  seems  inconsistent  with  those  cases  in  which  it  has  been  deter- 
mined that  a  right  of  lien  cannot  be  originally  acquired  by  means  of  false 
representations.(6) 

The  right  to  detain  goods  under  a  claim  of  lien  will  not  avail  the 
defendant,  where  the  plaintiff,  on  demanding  the  property,  has  made  a 
formal  tender  of  satisfaction,  offering  to  discharge  the  defendant's  claim. 


(1)  *  *  See  note  mite.  And  for  a  very  learned  and  instructive  discussion  of  tlie  subject  of 
commercial  usages,  see  Duer  on  Ins.  pp.  119-195  j  Id.  255-282,  with  the  proofs  and  illusira- 
iions.  *  * 

(2)  See  Rushforth  v.  Hadfleld,  1  East,  228.  By  Bayley,  J.,  Holdemess  v.  Collinson,  1  Barn. 
&  Cress.  217.  Bankers,  attorneys,  factors,  packers,  insura,nce  brokers,  have  a  right  of  general 
lien.  As  to  the  cases  in  which  the  right  to  a  general  lien  has  been  established  or  denied,  see 
Selw.  N.  P.  tit.  Trover. 

(3)  Krouger  v.  "Wilcox,  Ambl.  252 ;  Sweet  v.,  Pym,  Baat,  4;  Hartley  v.  Hitchcock,  1  Stark  N. 
P.  C.  408  ;  Kinloch  v.  Craig,  3  T.  E.  119.  See  Christie,  v.  Lewis,  8  Taunt.  422.  It  seems  that 
a  right  of  lien  may  be  lost  by  a  delivery  of  ppS3,es?ion  which  would  not  be  sufficient,  to  satisfy 
the  Statute,  of  Frauds,  or  prevent  a  stoppage  in  transitu.  As  tp  the  point,  whether  a  delivery  of 
part  of  the  property  will  divest  th.e  rigljit.of  lien,  see  Hanspn  v.  Meyer,  6  East,  614;  Ex  parte 
Gwyne,  12  Tes.  319;  and  Crawshay  v.  Eadea,  1  Bam.  &  Cress.  181 ;  Hammond  v,  Anderasjjr 
1  N.  R.  69 ;  Stubey  v.  Hay  ward,  2  H.  Bl.  604.     Cases  of  stoppage  in  transitu. 

(4)  "WaUace  v.  Woodgate,  1  Ry.  &  Mo.  193.  See  Brown  v.  Hankey,  2.  T.  R.  113 ;  Ex  parte 
Doughty,  1  Mont.  Dig.  493 ;  Ex  parte  Cheesman,  2  Eden,  181. 

(B)  Whitehead  y.  Vaughan,  Co,  B.  L.  547.    And  see  Levy  v.  Bernard,  8  Taunt.  149. 
(6)  Madden  v.  Kempster,  1  Camp.  N.  P.  C.  12 ;  Burn  v.  Brown,  1  Stark.  N.  P.  C.  292.    And 
see  Sweet  v,  Pym,  1  Bast,  4. 
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And,  if  tlie  defendant  insisted  on  his  right  to  detain  the  goods,  not  on  th.e 
ground  of  his  having  a  lien  upon  them,  but  on  some  other  ground  quite 
distinct  (as  on  the  plea  that  tte  goods  were  his  property),  without 
noticing  his  claim  of  a  lien,  he  cannot,  at  the  trial,  for  the  first  time,  resort 
to  such  a  defence,  which  he  must  be  understood  to  have  waived.(l) 

Where  a  person  has  bestowed  his  labor  or  money  on  any  chattel,  and 
has  a  right  to  retain  it  until  his  charge  is  satisfied,  this  right  is  called  a 
right  to  a  particular  lien,  which  is  favored  in  law.  It  seems  to  have  been 
originally  confined  to  cases,  where  a  party,  by  the  common  law,  was 
obliged  to  receive  goods  as  in  the'  instance  of  carriers,  innkeepers,  millers, 
&c.(2)  But  the  right  has,  in  modern  times,  been  much  extended ;  and,  in 
many  cases,  tradesmen  have  been  considered  as  entitled  to  a  particular 
lien,  who  were  under  no  such  obligation  at  common  law.(3)  The  right  of 
a  particular  lien  attaches  to  all  the  parts  of  an  entire  work ;  and  therefore, 
where  a  printer  had  delivered  certain  numbers  of  a  work,  he  was  held  en- 
titled to  retain  those  which  remained  in  his  possession,  till  he  was  paid  for 
the  whole.(4)  A  vendor  of  the  goods  has  a  lien  for  the  price  so  long  as 
the  goods  remain  in  his  possession.(5) 

In  cases  of  bankruptcy,  the  defendant,  in  an  action  of  trover,  is  some- 
times entitled  to  retain  goods,  on  the  ground  of  a  mutual  credit  between 
himself  and  the  bankrupt,  whose  assignees  are  seeking  to  recover  the  prop- 
erty. This  species  of  statutory  lien  does  not  exist  in  every  case  of  a 
deposit  of  goods  where  the  owner  of  the  goods  is  indebted  to  the  deposi- 


(1)  Boardmau  v.  Sill,  Camp.  N.  P.  C.  410.  See  "White  v.  Gainer,  2  'Bing.  23,  where  the'  ex- 
pressions were  not  considered  aa  amounting  to  a  waiver  of  lien. 

(2)  Skinner  v.  Upshaw,  Ld.  Eaym.  '!52,  867 ;  Ex  parte  Ockenden,  1  Atk.  235.  And  see 
Hartford  v.  Jones,  Salk.  654,  where  goods  had  been  saved  from  a  wreck.  A  master  of  a  vessel 
has  a  lien  on  the  luggage  of  his  passengers,  for  the  passage  money  ("Wolf  v.  Summers,  2  Campb. 
TS,  P.  C.  631),  but  he  has  no  lien  on  the  ship  for  repairs.  Hussey  v.  Christie,  9  East,  426.  See 
Smith  v.  Plummer,  1  Barn.  &  Aid.  582.  "With  respect  to  the  owner's  lien  for  freight,  see  Christie 
V.  Lewis,  8  Taunt.  422  ;  Wilson  v.  Kymer,  1  Maule  &  Selw.  157.  As  to  the  lien  of  innkeepers, 
see  Thompson  v.  Laoy,  3  Bam.  &  Aid.  283 ;  Jones- v.  Thurlow,  8  Mod.  170  ;  Johnson  v.  Hillj  3 
Stark.  N.  P.  C.  172.  It  seems  that  an  innkeeper  cannot  sell  a  horse  for  its  keep,  unless  in  Lon- 
don.   Jones  V.  Pearle,  Str.  556.     See  Telv.  67  ;  Farries,  1  Salk.  18  ;  7  East,  229. 

(3)  Ex  parte  Deeze,  1  Atk.  228 ;  by  Gibbs,  Ch.  J.,  HoUis  v.  Claridge,  4  Taunt,  809 ;  Ship 
carpenters,  Franklin  v.  Hosier,  4  Bam.  &  Aid.  343;  Ex  parte  Shank,  1  Atk.  234;  Ex  parte 
Bland,  2  Eose,  91 ;  Printers,  Blake  v.  Nicholson,  2  Maule  &  Selw.  167  ;  Dyers,  Clarke  v.  Gray, 
4  Elsp.  C.  178.  (There  are  conflicting  cases  respecting  their  right  to  a  general  lien.  See  Rose 
V.  Hart,  8  Taunt.  500.)  Tailors,  3  MaWe  &  Selw.  169 ;  9  East,  433.  It  has  been  recently  held 
at  Nisi  Prius,  that  a  livery  stable  keeper,  has  not  a  lien  on  horses  in  his  stable  for  their  keep. 
"Wallace  v.  "Woodgate,  1  Ry.  &  Mo.  194.    (See  also  Fox  v.  McGregor,  11  Barb.  41.) 

(4)  Blake  v.  Nicholson,  3  M.  &  S.  167  ;  Chase  v.  "Westman,  5  M.  &  S.  180.     (13  B.  ,Mon.  239.) 

(5)  By  Bailey,  J.,  Bloxam  v.  Saunders,  4  Bam.  &  Cress.  948  ; .  Ex  parte  Lord  Seaforth,  1  Rose, 
306 ;  Houlditch  v.  Desangues,  2  Stark..  N.  P.  C.  337,  where  the  person  claiming  the  lien  had 
obtained  a  verdict  for  the  price. 

See  Chapman  v.  Lathrop,  6  Cowen,  110  ;  4  Mass.  R.  405 ;  Harris  v.  Smith,  3  Serg.  &  Rawle, 
20;  17  Mass.  R.  606;  "Ward  v.  Shaw,  7  "Wend.  404;  Cutwater  v.  Dodg^,  7  Cowen;  36;  Lupin 
V.  Marie,  6  "Wend.  77.    (Moore  v.  Newbury,  6  McLean,  472.) 
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tory,  but  is  only  allowed  where  the  credits  existing  between  the  parties 
would,  in  their  nature,  terminate  in  debts,  and  a'  pecuniary  balance ;  as 
where  there  is  a  debt  on  one  side,  and  on  the  other  a  delivery  of  property, 
with  directions  to  turn  it  into  money-.(l) 

Lien  of  agent. 

It  seems  that  an  agent  has  not  a  right  of  lien  for  the  work  done  by 
others,  whom  he  has  set  to  work  upon  the  property  of  his  principal.(2) 
And  though  a  lien  may  be  derived  through  the  acts  of  agents  or  servants 
acting  within  the  scope  of  their  employment,  yet  it  has  been  held,  tbat, 
where  a  tradesman  had  been  employed  by  a  servant  to  repair  his  master's 
property,  and  the  tradesman  had  never  had  any  orders  from  the  master 
before,  he  could  not  detain  the  property  till  he  was  paid  the  price  of  the 
repairs.(3) 

A  general  right  of  detaining  goods  may  be  waived  by  a  special  agree- 
ment between  the  parties  respecting  the  time  and  mode  of  payment  ;(4) 
but  not  by  an  agreement  merely  for  the  payment  of  a  specific  sum,  with- 
out any  stipulation  as  to  the  time  and  mode  of  payment.(5)  The  taking 
of  a  security  is  not  necessarily  an  abandonment  of  the  right  of  lien,  but 
only  where  it  is  inconsistent  with  such  right,  as  where  there  is  no  reason 
to  suppose  that  the  security  will  not  be  paid,  although  it  may  not  be 
actually  due. (6) 

Mitigation  of  damages. 

The  defendant,  in  mitigation  of  damages,  may  prove  that  he  has  re- 
delivered the  property  subsequently  to  the  conversion  of  it  ;(7)  or  he  may 
produce  the  goods  in  court,  at  the  trial,  for  the  purpose  of  being  re- 
delivered ;(8)  or  where  his  liability  arises  from  having  intermeddled  with 


(1)  Rose  V.  Hart,  8  Tannt.  503  ;  Olive  v.  Smith,  5  Taunt.  58 ;  Ex  parte  Deeze,  I  Atk.  228  ; 
Sampson  v.  Burton,  2  Bro.  &  Bing.  89  ;  Key  v.  Ellnt,  8  Taunt.  21 ;  Easum  v.  Cato,  5  Bam.  & 
Aid.  861,  wliere  the  property  was  not  in  the  actual  possession  of  the  party  to  whom  the  bank- 
rupt was  indebted.  These  decisions  appear  not  to  be  affected  by  the  recent  Bankrupt  Act,  Eden's 
B.  L.  184.  That  a  deposit  by  way  of  security  for  a  loan  impUes  a  right  to  sell,  see  Pothonier 
V.  Dawson,  Holt's  C.  383.  As  to  the  point,  whether  an  equitable  right,  without  actual  possession 
wiU  support  a  lien,  see  Nichols  v.  Client,  3  Price,  54'7 :  Taylor  v.  Robinson,  8  Taunt.  648 ; 
Heywood  v.  Warring,  4  Campb.  N.  P.  0.  291. 

(2)  By  Lord  Ellenborough,  Hussey  V.  Christie,  9  East,  458;  Smith  v.  Plummer,  1  Barn.  & 
Aid.  582. 

(3)  Hisoox  V.  Greenwood,  4  Esp.  N.  P.  0.  174. 

(4)  By  Lord  Ellenborough,  Chase  v.  Westmore,  5  M.  &  S.  186;  by  Bayley,  J.,  Bloxam  v. 
Saunders,  4  Barn.  &  Cress,  948 ;  "Winter  v.  Anson,  1  S.  &  S.  434. 

(5)  Chase  v.  Westmore,  5  Maule  &  Selw.  180  ;  Crawshay  v.  Homfray,  4  Barn.  &  Aid.  62.  See 
Christie  v.  Lewis,  2  Bro.  &  Bing.  412. 

(6)  Stevenson  v.  Blakolook,  1  Maule  &  Selw.  543;  Hornecastle  v.  Farran,  3  Barn.  &  Aid.  500; 
Oowell  V.  Simpson,  16  Ves.  215  ;  1  Turn.  191. 

(T)  Bull.  N.  P.  46. 

(8)  See  Watts  v.  Phipps,  Bull.  N.  P.  49  ;  Fisher  v.  Prince,  3  Burr.  1363  ;  Earl  v.  Holdemess, 
4  Bing.  462, 
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the  goods  of  a  deceased  person,  as  executor  de  son  tort,  he  may  prove  that 
he  has  paid  debts  of  the  deceased.(l) 

Statute  of  Limitations. 

Where  more  than  six  years  have  elapsed  since  the  conversion  of  the 
plaintiff's  goods,  the  Statute  of  Limitations  -will  be  a  defence  to  the  action. 
And  the  case  -will  not  be  altered  by  the  circumstance  that  the  plaintiff  did 
not  know  of  the  conversion  till  within  the  period  of  six  years  from  the 
commencement  of  the  suit.(2)  Where  a  demand  and  refusal  is  necessary 
to  constitute  the  conversion,  the  Statute  of  Limitations  will,  in  general, 
begin  to  run  only  from  the  time  of  the  refusal.(3)  It  has  been  held,  in 
one  case,  ttat  a  right  of  lien  would  attach  upon  goods,  though  the 
demand  in  respect  of  which  it  arose  had  been  barred,  as  to  the  remedy,  by 
the  Statute  of  Limitations. (4) 

The  defendant  cannot  object  that  he  has  before  paid  damages  on 
account  of  the  same  act  of  conversion,  if  he  has  been  sued  by  a  person 
claiming  in  a  different  right  ;(5)  and,  although  it  has  been  seen  that  a 
material  variance  in  setting  forth  a  written  instrument  is  a  ground  of  non- 
suit in  this  action,  yet  neither  a  mhiute  description,  or  extreme  accuracy 
will  be  r6quired.(6) 

The  real  owner  of  a  chattel  is  competent  to  give  evidence  of  property  in 
himself.(7)  Where  the  question  was,  whether  the  sheriff  had  lawfully 
seized  the  goods  of  A.,  under  an  execution  against  another  person,  that 
person  was  held  an  incompetent  witness  to  disprove  an  assignment  of  the 
goods  from  himself  to  A.,  for  the  effect  of  his  evidence  would  be  to  pay 
his  own  debt  with  the  goods  which  had  been  seized.(8)    The  declarations 


(Tiie  defendant  may  also  show  in  mitigation  of  damages  that  he  has  an  interest  or  special 
property  in  the  goods  derived  from  a,  bailee  who  had  heatowed  labor  and  value  upon  them. 
Hyde  v.  Cookson,  21  Barb.  K  T.  92.) 

(1)  Bull.  K  P.  48;  Whitehall  v.  Squire,  Carth.  104;  Mountford  v.  Gibson,  4  East,  441.  It 
seems  the  better  opinion,  that  the  defendant  will  not  be  entitled  to  a  verdict,  though  he  can  show 
that  the  payments  amount  to  the  full  value  of  the  property  claimed. 

(2)  Granger  v.  George,  5  Barn.  &  Cress.  150.  It  was  intimated  by  the  court,  that  the  case 
might  have  presented  a  different  view,  if  the  plaintiff  had  been  prevented,  by  the  fraud  of  the 
defendant,  from  obtaining  knowledge  of  what  had  been  done :  as  to  which  point,  vide  swpra^ 
p.  449,  u.  1. 

'{3)  Wortley  Mont^ue  v.  Lord  Sandwich,  1  Mod.  99 ;  Bull.  K  P.  47.    Vide  supra,  p.  449. 

(4)  Spears  v.  Hartley,  3  Bsp.  C.  81.  See  Higgins  v.  Scott,  2  Bam.  &  Add.  413.  *  *  And  see 
Chitty  on  Contr.  (Tth  ed.)  p.  806,  and  note.  *  * 

(5)  Knight  v.  Legh,  4  Bmg.  595. 

(6)  Harrison  v.  TaUance,  1  Bing.  45.     Vide  swpra,  538. 

(J)  Nix  V.  Cutting  4  Taunt.  18  ;  Ward  v.  Wilkinson,  4  Bam.  &  Aid.  410  ;  Josephs  v.  Adkins, 
2  Stark.  80.  In  Morris  v.  Bottomley  (4  Bing.  649),  it  was  doubted  whether  a  person  alleged  to 
have  sold  the  property  both  to  the  plaintiff  and  defendant,  was  competent  to  prove  the  priority 
of  the  sales  without  a  release. 

(8)  Bland  v.  Ansley,  2  K  E.  331.    See  Kathan  v.  Buckland,  2  B.  Moore,  153. 
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of  a  party,  in  whose  right  the  defendant  claims  to  retain  the  possession  of 
property,  are  evidence  against  hini.(l) 


CHAPTEE  XVI. 

OF   EVIDENCE   IN   AN"   ACTION   FOR  DEFAMATION. 

Ijsr  treating  of  this  subject,  the  most  convenient  plan  will  be,  to  con- 
sider at  the  same  time  the  action  for  slander,  together  with  the  action  for 
a  libel.  And  it  may  be  observed,  generally,  of  both  these  actions,  that 
the  leading  points  to  be  proved,  are,  first,  the  speaking  or  publication  of 
the  slanderous  matter  stated  on  the  record ;  secondly,  the  proof  of  facts 
alleged  as  a  necessary  inducement  to  the  action ;  and  lastly,  the  exteni  of 
damage  which  the  plaintiff  had  sustained. 

I.  Of  the  proof  of  publication. 

Proof  of  words  spoken  as  averred. 

The  publication  of  slanderous  words,  which  have  been  spoken,  is  to  be 
proved  by  some  person  present  when  the  defendant  spoke  them.  And 
the  words  must  be  proved,  as  stated  in  the  dec]aration.(2)  An  averment 
of  words  spoken  affirmatively  is  not  supported  by  proof  of  woods  spoken 
by  way  of  interrogatiGn.(3)  And  if  the  words  are  laid  as  having  been 
spoken  to  the  plaintiff,  it  will  be  a  variance  if  they  were  spoken  to  a  third 


(1)  Harrison  v.  Vallanoe,  1  Bing,  45. 

(2)  Note  1102. — Statement  in  the  dedaration:  "  I  wiB  do  my  best  to  transport  him,  as  he 
has  been  working  for  me  some  time,  and  has  been  robbing  me  all  the  while."  Proof:  "  He  has 
worked  for  me  some  time,  and  has  been  continually  robbing  me ;"  held,  no  variance.  Doncaster 
V.  Hewson,  2  M.  &  Ry.  176.  The  words  laid  and  the  words  proved,  must  be  substantially  the 
same ;  it  will  do  if  you  prove  so  many  of  them  as  are  actionable ;  so  held,  in  an  action  of  slander. 
Johnson  v.  Toit,  6  Binn.  121.  The  plaintiff  declared  him  a  sirong  thief.  Proof:  that  he  called 
him  a  thief.    Held  sufficient,  because  the  only  material  word  is  thief.    Id. ;  Dyer,  55. 

*  *  See  2  Gr.  Ev.  §  414,  and  notes.  *  * 

(Plaintiff  will  not  be  permitted  to  prove  the  speaking  of  words  not  complained  of  in  the  decla- 
ration ;  though  he  may  prove  the  repetition  of  the  words  charged  on  different  occasions.  Root 
V.  Lowndes,  6  Hill  R.  518  ;  CampbeU  v.  Butts,  3  Comst.  174.  Such  proof  cannot  be  given  to 
show  malice.  Howard  v.  Sexton,  4  Id.  157.  And  where  the  plaintiff  alleges  the  speaking  of 
certain  English  words,  he  will  not  be  permitted  to  prove  the  speaking  of  eq^uivalent  words  ia 
another  language.  Keenholts  v.  Becker,  3  Denio  R.  346 ;  Norton  v.  Gordon,  16  111.  406.  Nor 
can  the  plaintiff  set  forth  in  his  complaint  the  tenor  and  effect  of  the  words  spoken ;  he  must  set 
forth  the  words  spoken,  or  at  least  the  substance  of  them.  Forsyth  v.  Edmiston,  5  Duer  R.  653. 
And  on  the  trial  it  will  be  sufficient  to  prove  the  speaking  of  substantially  the  words  charged, 
"Williams  v.  Miner,  18  Conn.  464.  Plaintiff  need  not  prove  the  whole  words  charged.  Nichols 
V.  Hayes,  13  Id.  155.) 

(3)  Barnes  v.  HoUoway,  8  T.  R.  150. 
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person  concerning  liim.(l)  If  they  are  alleged  as  having  been  spoken  in 
the  English  language,  it  will  be  a  variance  if  they  were  spoken  in  a  foreign 
ianguage.(2)    It  is  not  sufficient  to  prove  equivalent  words  of  slander.(3) 

Proof  of  part 

It  is  not  necessary  to  prove  the  whole  of  the  words  alleged  on  the 
record,  but  only  some  material  part  of  them  ;(4)  and  damages  may  be 
given  for  such  of  the  actionable  words  as  are  proved,(5)  precisely  as,  in 
other  actions,  the  plaintiff  recovers  to  the  extent  of  his  proof.  Where  all 
the  words  constitute  one  entire  charge,  they  must  be  all  proved  ;(6)  but  it 
is  not  necessary  to  prove  the  whole  of  a  continuous  sentence  alleged  on 
the  record,  provided  the  meaning  of  the  words  proved  is  not  varied  by 
the  omission  of  the  others.(7) 

It  is  sufficient  to  prove  a  publication  of  the  slander  substantially  iii  the 
mode  alleged,  though  it  be  not  made  to  all  the  persons  specified.  Thus, 
if  the  allegation  is  that  the  defendant  spoke  the  words  in  the  presence  and 
hearing  of  a  certain  person  named,  and  of  other  persons,  this  would  be 
supported  by  proving  them  to  have  been  spoken  in  the  presence  of  the 
other  persons  only.(8) 

Publfcatiou  of  libeL 

The  publication  of  a  libel  may  be  in  various  forms ;  as  by  distributing 
it,  or  repeating  its  contents  in  the  presence  of  others,  or  sending  it  to  a 
third  person.  The  writing  of  a  copy  of  the  libel,  though  manifestly  not 
of  itself  a  publication,  is  said  to  be  evidence  of  a  publication ;  but  this 
must  be  understood  with  reference  to  the  circumstances  of  the  case.(9)  It 
has  been  said,  that  the  mere  possession  of  a  libel  which  has  been  published 
is  evidence  to  prove  a  publication  by  the  possessor.(lO)  Though,  indeed, 
in  one  case,  it  was  held  by  Lord  Ellenborough  that  a  person  who  had  a 


(1)  BulL  K  P.  5 ;  Eex  v.  Berry,  4  T.  E.  21'?. 

(i)  Zenoliio  v.  Axtell,  6  T.  R.  162.  i"6r  other  cases  of  variance  in  the  proof  of  oral  slander, 
see  Hancock  v.  Winter,  1  Taunt.  205,  where  the  statement  of  the  party's  opinion  only  was 
proved;  Walters  v.  Mace,  2  Barn.  &  Aid.  756 ;  Solomons  v.  Medex,  2  Stark.  N.  P.  C.  191. 

(3)  By  Lawrence,  J.,  Maitland  v.  &oldney,  2  Bast,  434;  Harrison  v.  Stratton,  4  Esp.  C.  218 ; 
Lady  liatoliflfe  v.  Shnbly,  Cro.  Eliz.  224  In  Buller's  N.  P.,  p.  5,  it  is  said  to  be  sufficient  to 
prove  the  Substance  of  the  words.  But  this  doctrine  seems  now  overruled.  See  Rex  v.  Berry, 
•4  T.  R.  218.  It  seems  not  sufficient  for  the  witness  to  swear  that  the  defendant  used  the  words, 
or  words  to  the  like  effegt.     Hussey  v.  Cooke,  Hob.  294. 

(4)  Maitland  v.  Gdldney,  2  East,  434,  by  Lawrence,  J. ;  Conipagnou  v.  Martin,  2  Bl.  R.  790. 

(5)  Id. 

(6)  Flower  v.  Pedlee,  2  Esp.  N.  P.  C.  491. 

(7)  Orpwood  V.  Barkes,  4  Bing.  261 ;  Dyer,  75 ;  Cro.  jac.  407. 

(8)  Bull.  N.  P.  5  ;  Tr.  per  pais,  362. 

(9)  Lambe's  Case,  9  Rep.  59,  b;  and  see  Rex  v.  Beare,  1  Lord  Raym.  417 ;  Salk.  418;  Rex 
V.  Burdett,  4  Barn.  &  Aid.  95. 

(10)  Rex  V.  Beare,  Salk  418;  Hawk.  e.  28,  §  13;  Anon.  1  Ventr.  31;  Garth.  407  ;  5  Rep. 
125 ;  Hob.  6^.  See  observations  upon  these  oases  in  Lord  Camden's  judgment  in  Entick  v.  Car- 
rington,  11- St.  Tr.  321. 
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CQpy  of  a  libelous  caricature,  and  who  showed  it  to-  another^  on  being  re- 
quested to  do  so,  was  not  thereby  liable  to  an  action  for  maliciously  pub- 
lishing it.(l)  To  prove  the  defendant  author  of  a  libel,  evidence  of  other 
libels  written  by  the  same  person,  and  concerning  the  same  subject,  has 
been  admitted  in  corroboration  of  a  witness,  who  showed  the  defendant  to 
be  the  author  of  the  libel  which  was  the  subject  of  the  suit.(2) 

lettera  to  plaintiff. 

An  action  on  the  case  cannot  be  maintained  for  the  slanderous  contents 
of  a  sealed  letter  which  is  delivered  into  a  party's  own  hands.(3)  Though 
it  has  been  held  that,  where  the  defendant  knew  that  the  plaintiff's  letters 
were  usually  opened  by  a  clerk,  there  was  sufficient  evidence  for  the  jury 
to  consider  whether  the  defendant  did  not  intend  the  letter  to  come  into 
the  hands  of  a  third  person,  and  that  this  would  be  a  publication.(4:)  It 
seems,  however,  that  there  must  be  an  actual  making  known  of  the  con- 
tents to  support  this  action,  and  that  the  mere  intention  that  they  should 
be  known  by  a  third  person  is  in  sufficient.  (5) 

Though  printing  a  libel  may  be  an  innocent  act,  yet,  unless  qualified 
by  circumstances,  it  shall  prima  fade  be  understood  a  publishing,  for  it 
will  be  presumed  to  have  been  delivered  to  the  compositor  and  other  sub- 
ordinate workmen.(6)  Printing  in  a  newspaper  is  considered  a  publica- 
tion, unless  it  be  shown  that  the  newspaper  was  suppressed,  and  never 
published.  (7) 


(1)  Smith  T.  Wood,  3  Campb.  N.  P.  C.  323. 

(2)  Eex  V.  Pearce,  Peate'a  N.  P.  C.  106. 

Note  1103. — Though  a  letter,  written  confidentially,  Iby  the  eOTrespondents  of  a  foreign  mer- 
cantile house,  contain  very  strong  expressions  concerning  third  persons  engaged  in  mercantile- 
operations,  imputing  to  such  persons  "  notoriety  for  everything  but  fair  dealing,  and  a  strict  ad- 
herence to  their  engagements,"  yet,  semble,  that  those  expressions  ■wUl  not,  per  se,  take  away  the 
privilege  which  attaches  to  such  communications,  and  make  the  letter  a  libel.  Ward  v.  Smith, 
4  Oar.  &  Payne,  302. 

*  *  As  to  privileged  communications,  see  2  Kent  C.  (6th  ed.)  p.  22,  n.  c;  1  Starkie  on  Slander 
(new  ed.),  262-26'?.  And  see  Gilbert  v.  The  People,  1  Denio,  40 ;  O'Donoghue  v.  McGovem, 
23  "Wend.  23 ;  Thorn  v.  Moser,  1  Denio,  488;  Smith  v.  Kerr,  1  Barb.  S.  0.  R.  155;  Hoar  v. 
Wood,  3  Mete.  B.  193.  *  * 

(Where  the  defendant  pleads,  first,  a  denial  of  publication,  and  second,  matter  in  justification 
and  excuse,  the  plaintifi"  must,  under  the  New  York  practice,  prove  the  publication ;  pleading 
matter  in  justification  does  not  admit  the  publishing.  Mathews  v.  Beach,  4  Seld.  1  tS.  Malice 
is  presumed  from  the  fact  of  publication  (Washburn  V^.  Cooke,  3  Denio  R.  110) ;  but  may  be 
disproved  by  the  res  gesice  accompanying  the  act  of  publication.  Taylor  v.  Church,  4  Seld.  N- 
T.  R.  452.  See  further,  as  to  what  are  privileged  communications,  Washburn  v.  Cooke,  supra ; 
Suydam  v.  Moffatt,  1  Saund.  S.  C.  R.  459 ;  Warner  v.  Paine,  2  Id.  195  ;  Cook  v.  Hill,  3  Id.  341 ; 
Stanley  v.  Webb ;  4  Id.  21,  120  ;  4  Selden  N.  Y.  R.  452 ;  Taylor  v.  Church,  supra.) 

(3)  Barrow  v.  LeweUin,  Hob.  62  ;  Phillips  v.  Jansen,  2  Esp.  N.  P.  C.  623 ;  Rex  v.  Wagener, 
2  Stark.  N.  P.  C.  245.     See  2  Bl.  R.  1038 ;  1  T.  R.  110. 

(4)  Delacroix  v.  Thevenot,  2  Stark.  N.  P.  C.  63. 

(5)  See  Hob.  62. 

(6)  Baldwin  v.  Elphinston,  2  B1.-R.  1031 

(7)  Baldwin  V.  Elphinston,  2  Bl.  E.  1037. 
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The  mode  of  proving  a  person  to  be  the  publisher  or  proprietor  of  a 
newspaper,  has  been  much  facilitated  by  a  late  act  of  Parliament,(l)  the 
principal  object  of  which  was  to  prevent  the  mischiefs  arising  from  the 
printing  and  publishing  of  newspapers  by  persons  unknown.  It  has  been 
determined  in  the  construction  of  this  act,  that  an  affidavit,  containing  all 
the  particulars  required  by  the  act,  together  with  a  copy  of  the  newspaper 
produced  from  a  stamp-of&ce,  containing  the  libel,  and  corresponding 
exactly  with  the  description  in  the  affidavit,  is  not  only  evidence  of  the 
publication  by  the  parties  named,  but  evidence  also  that  the  paper  was 
published  in  that  particular  county,  where  the  affidavit  specifies  it  to  have 
been  printed.  (2)  This  would  be  good  evidence  of  such  a  publication 
under  the  9th  section,  without  the  aid  of  the  11th  section,  which  last  ren- 
ders it  most  clearly  admissible.  The  publication  may  be  proved  by  the 
original  affidavit,  signed  by  the  defendant  as  the  sole  proprietor  of  the 
paper,  and  specifying  the  place  where  it  was  intended  to  be  published, 
together  with  proof  that  a  copy  of  the  paper,  containing  the  alleged  libeh 
had  been  there  purchased. (3)  If  a  certified  copy  of  the  affidavit  is  pro- 
duced in  evidence  purporting  to  have  been  sworn  before  a  distributor  of 
stamps  in  the  country,  it  ought  to  be  proved  that  he  had  authority  to  take 
the  affidavit,  unless  the  affidavit  itself  state  the  fact ;  if  the  jurat  purport 
that  the  officer  had  such  authority,  further  proof  will  not  be  necessary .(4) 
The  delivery  of  a  newspaper  to  the  officer  of  the  stamp-office,  as  required 
by  the  act,  is  sufficient  evidence  of  a  publication. (5)  To  prove  the  pub- 
lication of  a  newspaper,  an  unstamped  copy  may  be  given  in  evidence, 
and  the  witness  may  swear  that  similar  papers  were  published  :  it  is  not 
necessaiy  to  produce  a  copy  which  has  been  actually  published.(6) 

Publication  by  agent. 

If  the  defendant  is  a  bookseller,  and  the  libel  is  sold  in  his  shop  by  a 
person  acting  there  as  his  servant,  this  \Biprvma  facie  evidence  of  a  pub- 
lication by  the  bookseller  himself ;  (7)  for  it  is  presumed  that  the  master  is 


(1)  St.  38  a.  Ill,  0.  T8. 

(2)  E.  V,  Hart  and  White,  10  East,  94 ;  B.  v.  Hunt,  31  Howell's  St.  Tr.  316. 

(3)  R.  V.  White,  3  Oampb.  N.  P.  C.  100. 

(4)  Eex  V.  White,  3  Oampb.  N.  P.  0.  99. 

(5)  Rex  V.  Amphlett,  4  Bam.  &  Cress.  35. 

(6)  Rexv.  Pearoe,  Peake's  N.  P.  C.  106. 

Note  1104. — Proof  that  the  defendant  accounted  for  the  stamp  duties  of  the  paper  in  ques- 
tion, ia  proof  of  publication.    Cook  v.  Ward,  6  Bing.  409. 

The  proprietor  of  a  newspaper  is  criminally  answerable  for  what  appears  in  it ;  the  presump- 
tion arising  from  proprietorship  may  be  rebutted  and  an  exemption  established.  Rex  t.  Gutch, 
1  Moo.  &  Malk,  433. 

(t)  R.  V.  Almon,  5  Burr.  2689.  The  pamphlet  in.thia  case  also  imported  to  have  been  printed 
for  the  defendant.  See  Wilmot's  opinions,  246 ;  Com.  Dig.  Libel,  B  1 ;  Plunkett  v.  Cobbett,  6 
Bsp.  N.  P.  0.  136.  See  Barnard  v.  Nutt,  K.  B.  308 ;  R.  v.  Dodd,  2  Sess.  c.  33  ;  R.  v.  Woodfel, 
Hawk.  545,  n. 
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acquainted  -witli  what  tis  servant  does  in  tlie  course  of  Hs  business.  But, 
in  general,  an  authority  to  commit  an  unlawful  act  will  not  be  presumed, 
and,  therefore,  in  order  to  charge  the  defendant,  it  has  been  held,  not 
S'Q'fficient  to  show  that  a  libel  was  Written  by  his  daughter,  who  was 
authorized  to  write  his  general  letters  on  busine'ss.(l)  Where  the  defend- 
ant bad  made  certain  communications  to  the  reporter  of  a  newspaper,  who 
aent  them  in  writing  to  the  editor,  it  was  held,  that  what  the  reporter  pub- 
lished might  be  considered  as  published  by  the  defendant.(2) 

Variaiaee  in  proof. 

After  proof  of  the  publication  by  the  defendant,  the  libel  itsdf  is  to  be 
read ;  and,  on  comparing  that  part  of  it  which  the  ded-'aration  professes  to 
exhibit,  with  the  corresponding  part  in  the  original  libel,  if  there  appear 
to  be  a  variance  in  the  sense — that  is,  if  the  part  set  forth  in  the  record 
convey  a  different  idea  from  that  conveyed  in  the  corresponding  part  of 
the  libel,  it  is  a  material  variance,  and  the  plaintiff  will  not  be  entitled  to 
recover  on  that  count  in  which  such  a  variance  occurs.  Thus,  where  the 
libelous  passages  contained  in  one  of  the  counts  of  the  declaration  were 
set  out,  as  if  they  formed  one  entire  and  continuous  part  of  the  libel  from 
which  they  were  taken,  but  the  meaning  of  the  sentence  was  materially 
altered  by  the  omission  of  the  name  of  the  person  alluded  to.  Lord  Ellen- 
borough  held,  that  the  plaintiff  could  not  recover  on  that  count.(3)  And 
if  any  references  are  omitted,  the  insertion  of  which  would  vary  the  sense 
of  the  libel,  it  is  a  ground  of  nonsuiti(4)  If  any  words  are  inserted,  with 
a  view  to  express  the  meauing  intended  to  be  conveyed  -,(5)  or  if  any 
omission  or  alteration  of  a  letter  is  made,  which  renders  a  word  of  a  differ- 
ent signification,  it  is  a  fatal  variance. (6)  But  if  the  omission  or  addition 
of  a  letter  does  not  change  the  word,  so  as  to  make  it  another  word,  the 
variance  will  be  immaterial. (7)  A  libel  written  in  a  foreign  language, 
ought  to  be  set  forth  in  the  declaration,  both  in  the  original  and  in  the 


(1)  Harding  v.  Greening,  1  B.  Moore,  ill. 

(2)  Adams  v.  Kelly,  1  Ry.  &  Mo.  I'll.  And  see  Btirdett  v.  dofebett,  5  Do-w,  301.  In  the  case 
of  Adams  v.  Kelly,  it  yfsa  held  necessary  to  produce  the  written  communication  to  tlie  editor ; 
as  to  which  point  see  R.  v.  Pearce,  Peake's  N.  P.  0.  106. 

(3)  Tabart  v.  Tipper,  1  Campb.  N.  P.  C.  352.  See  also  Bell  V.  Byi-iie,  13  Ea^,  554 ;  Cooke  v. 
Hughes,  1  Ry.  &  Mo.  116 ;  R.  v.  Solomon,  1  Ry.  &  Mo.  253,  where  a  distinction  is  taken  between 
indidtments  for  perjury  and  libel. 

(4)  Ibid.,  and  Cartwright  v.  Wright,  5  B.  &  Aid.  TlS. 

(5)  R.  V.  Taylbr,  1  Campb.  404,  indictment  for  perjury.  A  declaration  professing  to  set  out  the 
Hbei  ill  substame  is  bad  in  arrest  of  judgment.  "Wright  v.  Clements,  3  B.  &  Aid.  503.  And  see 
Blizard  v.  Kelly,  2  B.  &  0.  283.  A  count  for  imposing  the  crime  of  felony,  means  a  charge  before 
a,  tnagistrate.    Cook  v.  Cos,  3  Maule  &  Sel.  110. 

(^)  Rei  V.  Drake,  Holfs  R.  4^6;  2  SaJk.  660  ;  3  Salk.  224. 

(V)  2  Salk.  660 ;  Rei  y.  BeaCh,  1  teach  0.  C.  158 ;  S.  C'.,  OoWp^r,  Z29,  where  undettood  waS 
written  for  understood.    And  see  Rex  v.  May,  1  Doug.  193 ;  R.  v.  Hart,  2  East  P.  C.  till. 
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English  translation ;  and  the  translation  must  be  proved  to  the  court  by  a 
person  acquainted  with  the  language  in  -which  the  libel  is  written.(l) 

II.  Secondly,  as  to  the  proof  of  averments,  which  are  necessary  by  way 
of  inducement  to  the  action. 

Worda  spoken  of  plaintiff  in  his  profession  or  business. 

Words  or  other  slanderous  matter,  which  are  actionable  only  so  far  as 
they  attack  the  plaintiff 's  character  with  reference  to  his  profession,  office 
or  trade,  must  be  clearly  proved  to  have  been  published  concerning  him 
in  relation  to  such  profession  or  business ;  and  it  must  be  proved,  also, 
that  the  plaintiff  is  of  the  particular  profession,  or  of  that  situation  of  life 
described  by  the  pleadings.(2)  But  if  the  words  are  actionable  from  their 
general  import,  and  not  only  as  bearing  on  his  professional  character, 
proof  of  his  profession  or  business,  though  wanted  for  the  purpose  of 
increasing  the  amount  of  damages,  will  not  be  essentially  necessary  in 
support  of  the  action. 

1.  Proof  of  legal  qualification,  when  averred. 

If  the  plaintiff,  in  his  declaration,  allege  a  legal  qualification  to  practice 
in  a  particular  profession,  and  the  words  are  actionable  only  as  spoken  of 
him  with  reference  to  such  profession,  a  legal  qualification  must  be  proved. 
When  the  plaintiff's  qualification  depends  on  some  documentary  appoint- 
ment, it  has  been  doubted  whether  it  is  sufficient  to  show  that  he  has 
acted  in  the  particular  capacity  in  which  the  words  affect  him.(3)  Proof 
of  the  plaintiff's  documentary  appointment  may  be  made  indispensable,  in 
consequence  of  the  averments  in  his  declaration.  Thus,  in  an  action  for 
slanderous  words  spoken  of  the  plaintiff  in  his  profession  of  physician,  an 
allegation  "  that  he  had  duly  taken  the  degree  of  doctor  of  physic,"  must 
be  strictly  proved  by  formal  proof  of  the  degree ;  even  though  it  were  not 
necessary,  in  general,  for  the  party  to  show  that  he  has  regularly  takein 
his  degree,  yet,  in  this  case,  the  proof  is  indispensable,  in  consequence  of 
the  allegation  in  the  declaration.  This  was  the  ground  on  which  the  case 
of  Moises  V.  Thornton,(4)  appears  to  have  been  determined ;  and  though) 
in  that  case,  the  defamatory  words  themselves  related  to  a  want  of 


(1)  Zenobio  t.  AxteU,  6  T.  E.  162 ;  E.  v.  Peltier,  2  Sel.  N.  P.  tit.  libel. 

(2)  *  *  See  Van  Taasel  v.  Capron,  1  Denio,  250.  *  * 

(Words  spoken  of  a  physician  ftlsely,  imputing  to  him  general  ignorance  or  want  of  skill  in  his 
profession,  are  actionable  in  themselves,  on  the  ground  of  presumed  damage ;  as  where  the 
words  were,  "  Doctor  Secor  killed  my  children;  he  gave  them  tea-spoDnfuU  doses  of  ealoihel, 
and  they  died,  &c."  Secor  v.  Harris,  18  Barb.  425.  See  also  Camp  v.  Martin,  23  Conn.  R.  feg 
When  words  are  slanderous  m  consequence  of  having  been  spoken  of  a  persdn  in  reference  to 
his  trade  Or  business,  it  must  be  shown  that  they  were  so  SJioken.  l/Bwi^  v.  Chaptnan,  19  MfTSt 
252  ;  Wadsworth  v.  Bentley,  22  Eng.  Law  &  Eq.  116.) 

(3)  The  court  were  equally  divi-Sed  upoii  this  point  ia  Siriith  v.  Ita^rldi-,  1  ST.  E.  196. 

(4)  8  T.  E.  303,  308. 
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diploma,  tliat  circumstance  was  not  adverted  to  by  the  court,  as  any 
additional  reason  for  requiring  such  evidence. 

2.  "WTiere  the  slander  admits  the  qualification. 

Where  the  words,  which  are  the  subject  of  the  action,  amount  to  a  dis- 
tinct acknowledgment  of  the  plaintiff's  professional  qualification,  it  will  be 
sufficient  to  prove,  that  he  practiced  in  that  character,  and  proof  of  a  legal 
qualification  will  not  be  necessary.(l)  If  a  defendant  (said  Mr.  Justice 
Heath  in  the  case  of  Smith  v.  Taylor)  (2)  has  admitted  the  title,  by  virtue 
of  which  the  plaintiff  sues,  this  amounts  to  prima  facie  evidence  that  the 
plaintiff  is  entitled  to  sue.  It  is  upon  the  same  principle,  that,  in  a  prose- 
cution for  a  libel,  if  the  libel  itself  show  that  certain  acts  of  outrage  have 
been  committed,  this  is  evidence  against  the  defendant,  in  support  of  an 
averment  of  the  commission  of  such  outrages.(3)  This  rule  depends  upon 
the  force  and  effect  of  an  admission. 

S.  Where  the  slander  denies  the  qualification. 

Where  the  abuse  relates  to  the  want  of  qualification,  the  plaintiff,  it  is 
said,  must  prove  his  qualification  ;(4)  and,  in  support  of  this,  a  Kisi  Prius 
decision  of  M'r.  Justice  Buller  is  cited.(5)  There,  the  action  being  brought 
against  the  defendant  for  calling  the  plaintiff  a  quack,  and  the  averment 
being,  "  that  the  plaintiff  had  used  and  exercised  the  profession  of  a  phy- 
sician," Mr.  Justice  Buller  held,  that  proof  of  the  plaintiff  having  prac- 
ticed{6)  as  a  physician  was  not  sufficient ;  and  that  it  was  necessary  to 
produce  the  plaintiff's,  diploma  ;  this  was  accordingly  done,  and  the  plain- 
tiff recovered.  Chief  Justice  Mansfield,  in  citing  this  case,  considers  the 
opprobrious  term,  which  was  the  subject  of  the  action,  as  being  used  in 
opposition  to  the  description  of  a  physician  regularly  qualified  ;  and  that, 
as  the  word  was  used  in  this  sense,  proof  of  a  diploma  would  be  necessary. 

The  degree  of  doctor  of  physic  may  be  proved  by  the  original  book  of 
the  university  or  corporation,  which  contains  an  entry  of  the  degree  hav- 
ing been  conferred  ;  or  it  may  be  proved  by  an  examined  copy  of  this 
entry.(7)  Or  if  the  medium  of  proof  is  a  diploma,  purporting  to  be  granted 
by  an  university,  and  to  bear  the  university  seal,  the  instrument  must  be 


(1)  Berryman  v.  "Wise,  4  T.  R.  366 ;  Smith  v.  Taylor,  1  New  Eep.  196;  Pearoe  v.  "Whale,  5 
Barn.  &  Cress.  39. 

(2)  1  New  Rep.  208.    And  see  Yorsani  v.  Clement,  3  Bing.  432. 

(3)  4  Maule  &  Selw.  648.     See  Mr.  Justice  Bayley's  judgment  there. 

(4)  By  Mansfield,  C.  J.,  in  Smith  v.  Taylor,  1  New  Rep.  207,  204. 

(5)  Pickford  v.  Gutch,  cited  by  counsel  in  Moiaes  v.  Thornton,  8  T.  R.  306,  n.,  and  cited  by 
Mansfield,  C.  J.,  1  New  Rep.  204. 

(6)  Evidence  that  the  plaintiff  practiced  with  success  and  reputation  for  several  years,  is,  per  se, 
sufficient  evidence  of  his  being  a  physician  in  an  action  of  slander.  Brown  v.  Mills,  2  Rep. 
Const.  Ct.  235. 

*  *  McPherson  v.  Chedeall,  24  Wend.  24;  Finch  v.  Gridley,  26  Wend.  469.  *  * 
(t)  Moisea  v.  Thornton,  8  T.  R.  303,  301. 
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properly  authenticated  and  proved  by  legal  evidence.(l)  If  tlie  written 
instrument  is  produced  as  the  original  act  of  the  university  -which  con- 
ferred the  degree,  it  must  be  proved,  that  the  seal  affixed  is  the  seal  of  the 
university  ;(2)  and  with  respect  to  the  proof  of  the  seal,  it  will  not  be  ne- 
cessary to  produce  the  witness  who  saw  the  seal  affixed, (3)  but  the  seal 
ought  to  be  proved  by  one  who  knows  it  to  be  the  seal  of  the  university.  If 
the  instrument  is  produced  as  a  copy  of  the  original  act  of  the  university, 
it  must  be  proved  in  the  usual  way  as  a  copy  ;  for  the  university  cannot 
under  their  seal  give  evidence  that  the  plaintiff  had  taken  such  a  degree. 
The  degree  of  doctor  of  laws,  and  other  degrees  of  the  same  kind,  may 
also  be  proved  by  the  entry,  or  by  an  examined  copy  of  the  entry  in  the 
books  which  contain  the  act  of  the  university  conferring  the  degree.(4) 

In  the  case  of  Moises  v.  Thornton,  from  which  these  points  have  been 
extracted,  the  proof  offered  for  the  purpose  of  authenticating  the  diploma, 
was,  that  the  professors,  by  whom  the  instrument  purported  to  be  signed, 
had  been  heard  to  acknowledge  their  signatures ;  in  addition  to  this,  a 
certificate  from  the  professors  was  given  in  evidence,  which  certified  the 
granting  of  the  diploma,  and  the  affixing  of  the  university  seal ;  and  it 
was  further  proved  that  the  officer,  whose  duty  it  was  to  affix  the  univer- 
sity seal  to  their  public  acts,  had  acknowledged  the  seal  affixed  to  the  di- 
ploma, to  be  the  seal  of  the  university  ;  his  evidence  was  adjudged  to  be 
insufficient  and  the  nonsuit  at  the  trial  was  affirmed. 

By  6  G.  IV,  c.  133,  §  7,  the  common  seal  of  the  company  of  apotheca- 
ries in  London  is  sufficient  proof  of  the  authenticity  of  the  certificate  to 
which  such  seal  is  affixed ;  but  it  is  necessary  to  prove  the  seal  affixed  to 
be  the  gefnuine  seal  of  the  society.(5) 

The  regular  proof  of  a  person  being  an  attorney  is,  either  by  the  pro- 
duction of  the  original  roll,  signed  by  the  party  on  his  admission,  together 
with  proof  of  his  signature,  as  evidence  of  the  identity  of  the  party  ;  or  by 
an  examined  copy  of  the  roll,  together  with  the  admission.  Or  the'  fact 
of  a  person  of  the  same  name  being  an  attorney,  may  be  shown  by  the  en- 
try in  the  book  of  the  chief  clerk,  kept  in  the  master's  office,  into  which 
the  names  of  all  attorneys  are  copied  by  the  chief  clerk  from  the  original 
roll ;  and  the  admission,  or  some  other  proof,  as  for  example,  of  practice 
as  an  attorney,  will  then  be  wanted  to  show  that  this  person  is  the  party 
whose  qualification  is  in  question.(6) 


(1)  Moisea  v.  Thornton,  8  T.  R.  307. 

(2)  S.  C,  p.  307,  by  arose,  J. 

(3)  S.  C,  p.  307,  by  Lawrence,  J. 

(4)  S.  C,  p.  307. 

(5)  Chadwick  v.  Bunning,  1  Ey.  &  Mo.  306.  And  see,  respecting  the  qualifications  of  Sur- 
geons and  Apothecaries,  1  Ky.  &  M.  309 ;  Sherwin  v.  Smith,  1  Bing.  204;  Germare  v.  Valon,  2 
Campb.  N.  P.  C.  144;  Woodgan  v.  SomerviHe,  7  Taunt.  401.  (See  14  &  15  Viot.  u.  99,  §  8,  dis- 
pensing with  any  other  proof  than  the  certificate  under  seal.) 

(6)  R.  V.  Crossley,  2  Bsp.  N.  P.  C.  526.    And  see  Jones  v.  Stevens,  11  Price,  251 ;  Pearoe  v. 
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Other  circumslances  besides  the  professional  character  of  the  plaiatiff 
a.re  frequently  stated  as  matter  of  inducement,  and  these  must  be  proved 
wherever  thej  are  material  to  the  defamatory  nature  of  the  libel  or  words. 
Thus,  in  an  action  by  an  attorney  for  words  reflecting  on  him  in  the  con- 
duct of  a  cause,  it  has  been  held,  that  the  proceedings  in  the  cause  must  be 
produced  in  evidence.(l)  But  it  is  not  necessary  to  prove  the  whole  of  the 
matters  set  forth  in  the  inducement,  provided  sufficient  is  proved  to  show 
the  nature  and  tendency  of  the  defamation.  Thus,  where  the  plaintiff  al- 
leged that  he  was  of  two  trades,  and  that  the  defendant  intending  to  injure 
him  in  his  several  trades,  had  spoken  certain  words  of  him  in  one  of  his 
trades ;  it  was  held  sufficient  to  prove  that  he  was  of  that  trade  concern- 
ing which  the  defendant  was  charged  to  have  spoken  the  words.(2) 

-Colloquium. 

Where  a  colloquium  is  laid  of  and  concerning  the  plaintiff  in  a  particu- 
lar character,  or  of  and  concerning  the  matters  in  the  inducement,(8)  it 
was  formerly  considered  that  everything  which  followed  the  words  "  of 
and  concerning"  must  be  precisely  proved.  It  is  now,  however,  settled 
that  this  allegation  does  not  compel  the  plaintiff  to  prove  formally  and 
precisely  that  the  libel  or  words  relate  to  every  part  and  particular  of  the 
matter  so  previously  stated,  but  that  it  satisfies  all  he  has  taken  upon  him- 
self to  prove,  if  he  shows  that  the  libel  relates  substantially  to  the  matters 
previously  alleged  by  way  of  introduction,  in  such  a  manner  as  that  the 
defamation  contained  in  the  libel  is  of  the  character  and  effect  which  the 
plaintiff  has  described.(4)     And  where  the  declaration  alleges  that  the  li- 


Whale,  5  Barn.  &  Cress.  39.  An  admdsaion  of  the  plaintifif  as  an  attorney,  some  years  before  the 
time  of  the  publication,  without  proof  of  his  having  taken  out  certificates,  or  having  practiced,  is 
uot  sufBoient.     Lewis  v.  "Walter,  3  Barn.  &  Cress.  138. 

(1)  Parry  v.  Collis,  1  Esp.  K.  P.  C.  399.  And  see  Teasdale  v.  Clement,  1  Chitty's  E.  603,  where 
the  inducement  was,  the  plaintiff  had  carried  a  dead  body  to  Surgeon's  HaU;  and  E.  v.  Holt,  5 
T.  E.  436. 

(2)  Piggina  v.  Cogswell,  3  Maule  &  Selw.  369.  And  see  Hall  v.  Smith,  1  Maule  &  Selw. 
281 ;  Lord  Churchill  v.  Hunt,  2  Barn.  &  Aid.  685. 

(3)  Without  such  a  colloquium,  the  libel  may  frequently  be  bad  in  arrest  of  judgment ;  aa 
where  it  does  not  manifestly  relate,  to  the  matters  in  the  inducement.  Clement  v.  Fisher,  1 
Barn.  &  Cress.  4:59. 

(4)  By  lord  Tenterden,  Ch.  J.,  in  May  v.  Brown,  3  Barn.  &  Cress.  123.  In  this  case  the 
proof  varied  as  to  circumstances  which  wore  hold  immaterial  to  the  defamatory  nature  of  the 
libel.  In  which  respect  the  case  differed  from  Shepherd  v.  Bliss,  2  Stark.  N.  P.  510 ;  Solomou 
V.  Medex,  1  Stark  191. 

Note  1105. — See  Gibson  v,  Williams,  4  Wend.  320. 

Averments  are  the  subject  of  proof,  though  innuendoes  are  not. 

The  understanding  and  opinions  of  witnesses  are  not  admissible  to  show  how  the  words  were 
understood.  Van  Vechten  v.  Hopkins,  5  John.  R.  211.  That  is  the  province  of  the  court  to 
determine,  from  a  perusal  of  the  Ubel,  whether  it  was  intended  to  apply  to  the  plaintiff  or  not  ; 
but  whether  tho  Ubel  was  jJuWisAed  o/ ared  concerning  (he  plaintiff,  is  a  qvsstion  of  fact,  which  be- 
longs to  the  court  and  not  to  the  jury  to  decide.  TJae  intention  of  the  defendant  is  not  the  sub- 
ject of  proof.    Gibson  v.  ■Williams,  supra. 
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bel  was  of  and  concerning  several  things,  it  is  not  necessary  to  prove  that 
it  "was  of  and  concerning  each  ;(1)  unless  the  libelous  matter  was  of  and 
concerning  one  indivisible  proposition,  and  not  a  propositioi;!  containing 
distinct  branches.(2) 

Innuendo. 

"Where,  indeed,  the  plaintiff  in  stating  a  libel,  connects  it  by  innuendo 
with  a  particular  allegation,  then  he  will  be  bound  to  prove  a  libel  relat- 
ing to  the  matter  contained  in  the  allegation.(3)  Thus,  where  the  decla- 
ration stated  that  the  plaintiff  was  treasurer  and  collector  of  certain  tolls, 
and  the  defendant  spoke  of  and  concerning  the  plaintiff  as  such  treasurer 
and  collector,  with  an  innuendo  that  the  words  related  to  the  plaintiff  as 
such  treasurer  and  collectqr,  it  was  held,  that  the  plaintiff  was  bound  by 
the  innuendo,  to  prove  that  he  was  both  treasurer  and  collector.(4)  In  an 
action  for  words  which  may  be  understood  to  convey  a  charge  either  of 
felony  or  fraud,  although  they  would  be  actionable  in  the  latter  sense  as 
well  as  the  former,  if  the  declaration  contains  an  innuendo,  that  the  defen- 
dant thereby  meant  to  impute  felony  to  the  defendant,  this  must  be  made 
out  in  evidence. (5) 

III.  As  to  the  proof  of  malice. 

Malice  when  inferred. 

Malice,  in  common  acceptation,  means  ill-will  against  a  person,  but  in 
its  legal  sense,  it  means  a  wrongful  act,  done  intentionally,  without  just 
cause  or  excuse.  In  an  ordinary  action  for  words,  or  a  libel,  it  is  not 
necessary  to  produce  any  extrinsic  evidence  of  malice,  though  such  evi- 
dence is  frequently  given  to  increase  the  damages.  Where  the  publication 
is  defamatory,  the  law  infers  malice,  unless  anything  can  be  drawn  from 
the  circumstances  attending  the. publication  to  rebut  that  inference.  In 
actions  indeed,  for  such  slander  as  is  prima  facie  excusable,  on  account  of 
the  cause  of  speaking  or  writing  it,  as  in  the  case  of  servant's  character, 
confidential  advice,  or  communications  to  persons  who  ask  it,  or  have  a 


Sliander  will  not  lie  against  a  person  called  on  for  the  payment  of  a  note,  alleged  to  have  been 
signed  by  him  as  swety,  for  the  speaking  of  words  denying  his  signature,  and  that  he  ever  gave 
authority  to  af&x  his  name  to  the  note.  Andrews  v.  Woodmonsee,  15  Wend.  233.  An  innuendo 
that  by  the  speaking  of  such  words,  defendant  meant  to  impute  the  crime  of  forgery  to  the 
maker,  will  not  help  the  case.    Id. 

(See  also  Harrison  v.  Bush,  32  Eng.  L.  k  Bq.  173;  Shilfer  v.  Qopding,  2  Jones'  Law  N".  C.  175.) 

(1)  Lewis  V.  Walter,  7  Barn.  &  Cress.  188. 

(2)  E.  V.  Home,  Cowp.  72. 

(3)  By  Bayley,  J.,  May  v.  Brown,  7  Barn.  &  Cress.  128. 

(4)  Sellers  v.  TeU,  4  Bam.  &  Cressw.  655,  respecting  the  use  of  an  innuendo,  see  Goldstein  v. 
FosB,  4  Bing.  489 ;  S.  C,  6  Bam.  &  Cressw.  154 ;  Hankes  v.  Hawkey,  8  East,  427  ;  Holt  v. 
Schofield,  6  T.  E.  691 ;  Barbara's  Case,  4  Eep.  20  a;  1  Wms.  Saund.  243,  n.  4. 

(5)  Smith  V.  Gary,  3  Campb.  K  P.  C.  461.  See  Oldham  v.  Peake,  2  BL  K.  959 ;  Black  T. 
Holmes,  Fox  &  Smith,  Ir.  Rep.  39. 
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right  to  expect  it,  malice,  in  fact,  must  be  proved  by  tlie  plaintiff.  But 
this  is  an  exception  to  the  general  rule  ;(1)  and  it  has  been  said,  that  the 
question  of  malice  in  an  action  for  libel  or  slander  ought  not  to  be  sub- 
mitted to  the  jury,  unless  it  involves  the  consideration  of  the  fact,  whether 
the  defamation  was  in  the  nature  of  a  privileged  communicatiGn.(2) 
Where  a  jury  was  directed  to  find  whether  the  alleged  libel  submitted  to 
their  consideration  was  a  privileged  communication,  and  in  case  of  their  be- 
ing of  tliat  opinion,  whether  it  were  attended  with  express  malice,  and  the 
jury  negatived  the  existence  of  express  malice,  but  gave  a  verdict  and 
damages  for  the  plaintiff,  it  was  held  that  the  plaintiff  was  entitled  to  re- 
tain the  damages ;  for  the  jury  must  be  considered  to  have  been  of  opinion 
that  the  communication  was  not  privileged,  and  in  that  case,  malice  in  law 
is  implied  from  doing  a  hurtfd  act  for  which  there  is  no  excuse.(3) 

Proof  of  other  libels. 

Though  the  jury  must  give  damages  only  for  the  libel  or  words  which 
are  the  subject  of  the  action,  yet  evidence  is  admissible  of  other  words  or 
libels  which  show  the  defendant's  malice  towards  the  plaintiff  in  defaming 
him  in  the  manner  charged  in  the  declaration.(4:)  It  is  not  necessary  that 
the  other  words  should  have  been  spoken  to  the  same  individual  as  those 
which  are  mentioned  in  the  declaration  ;(5)  or  at  the  same  time,  or,  indeed, 
before  the  commencement  of  the  action.(6)    And  the  distinction  which 


(1)  By  Bayley  J.,  Bromage  v.  Prosser,  4  Bam.  &  Cressw.  253  ;  by  Bayley,  J.,  R.  v.  Harvey, 
2  Barn.  &  Cressw.  261 — 265;  by  Lord  Kenyon,  R.  v.  Perry,  Brsk.  Speeches,  Vol.  2;  by  Le 
Blanc,  J.,  Rex  v.  Oreevey,  1  Maule  &  Selw.  273.  Respecting  the  evidence  of  malice  in  giving 
servants  characters,  Edmondson  v.  Stephenson,  see  Bull.  N.  P.  8  ;  "Weatherstone  v.  Hawkins,  1 

.T.  R.  110  ;  Hargrave  v.  Le  Breton,  4  Burr.  2425.    Evidence  that  the  character  given  was  false 
is  admissible.     Rogers  v.  Chfton,  3  Bos.  &  Pull.  581 1  King  v.  "Waring,  5  Esp.  0.  13. 

(2)  4  Barn.  &  Cressw.  258. 

Note  1106.— See  Ward  v.  Smith,  6  Bing.  149. 

In  Pioton  v.  Jackmau  (4  Car.  &  Payne,  257),  there  was  contradictory  testimony,  and  the  judge 
left  it  to  the  jury  to  say  whether  or  no  they  believed  the  communication  to  be  confidential ;  and 
that  it  was  not  necessary  in  such  a.  case  for  him  to  tell  them,  in  distinct  terms,  that  if  they 
believed  the  evidence,  they  must  find  their  verdict  for  the  plaintiff. 

(Though  malice  is  implied  from  the  act  of  pubhshing  CWashburn  v.  Cooke,  3  Denio,  110), 
actual  malice  may  be  disproved  by  evidence  of  what  was  said  by  the  defendant  in  the  act  of,  or 
in  directing  the  publication.  Taylor  v.  Church,  4  Selden  R.  452;  Bush  v.  Prosser,  1  Keruan  N. 
Y.  R.  347.) 

(3)  Blackburn  v.  Blackburn,  4  Bing.  408. 

(4)  Charlter  v.  Barrett,  Peake's  N.  P.  C.  32  ;  Mead  v.  Daubigny,  Id.  168 ;  Lee  v.  Huson,  Id. 
223 ;  Cook  v.  Field,  3  Esp.  N.  P.  C.  133 ;  Plunkett  v.  Cobbett,  5  Esp.  N.  P.  C.  136  ;  Rustell  v. 
Maoquister,  1  Campb.  N.  P.  C.  49;  Piunerty  v.  Tipper,  2  Campb.  K.  P.  0.  72. 

(The  rule  now  is,  that  the  plaintiff  cannot  be  permitted  to  prove  other  slanderous  words  or 
libels  not  set  forth  in  the  complaint,  in  aggravation  of  damages  (Vincent  v.  Dixon,  5  Ind.  270), 
unless  the  Statuto  of  Limitations  has  already  run  against  the  words  which  are  proposed  to  be 
proved.     Root  v.  Lowndes,  6  HiU  R.  518.) 

(5)  Mead  v.Baubigny,  Peake's  K  P.  C.  168. 

(6)  RusteU  V.  Macquister,  1  Campb.  N.  P.  C.  49,  n. ;  Cook  v.  Field,  2  Esp.  N.  P.  C.  133. 
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was  at  one  time  made  between  words  actionable  and  such  as  are  not  ac- 
tionable (tbat  in  the  latter  case,  other  words  might  be  given  in  evidence, 
but  not  in  the  former),(l)  has  been  since  properly  overruled.(2)  Where  a 
libel  had  been  published  in  a  weekly  paper,  evidence  of  similar  papers 
purchased  at  the  defendant's  shop  shortly  before  the  trial,  is  admissible  to 
show  that  the  paper  was  regularly  published,  and  that  the  libelous  pub- 
lication was  deliberately  made. (3)  And  in  an  action  for  words  imputing 
perjury,  the  plaintiif  has  been  allowed  to  prove  that,  subsequently  to  the 
speaking  of  the  words,  the  defendant  preferred  an  indictment  against  him 
for  the  same  perjury.(4) 

In  the  case  of  Finnerty  v.  Tipper,(5)  which  was  an  action  for  a  libel 
published  in  a  periodical  work,  Mansfield,  0.  J.,  refused  to  admit  in  evi- 
dence subsequent  numbers  of  the  same  work,  unless  they  expressly  re- 
ferred to  the  libel  for  which  the  action  was  brought ;  for  the  'subsequent 
publication,  he  said,  might  contain  the  most  scandalous  imputations,  while 
the  former  libel  may  have  been  almost  nothing;  and  the  necessary  conse- 
quence must  be,  that  the  jury  would  give  damages  for  the  second  libel  in 
an  action  for  the  first,  although  the  defendant  would  not  have  the  same 
opportunity  of  proving  the  truth  of  its  contents  as  if  it  were  made  the 
subject  of  a  distinct  action.  The  chief  justice  was  of  opinion,  that  the 
same  restriction  was  proper,  and  had  been  observed,  in  actions  for  words 
spoken,  namely,  that  the  subsequent  words  ought  to  refer  to  the  same  sub- 
ject; (6)  and  he  drew  a  distinction  between  the  case  then  before  him  and 
that  ofCarr  V.  Hood,  which  had  been  cited  for  the  admissibility  of  the 
evidence;  the  defence  there  was,  that  the  publication  in  question  was  a 
fair  criticism  on  the  writings  of  the  plaintiff,  and,  therefore,  any  other 
papers  published  by  the  defendant  which  tended  to  show  that  he  was  ac- 
tuated by  malice  in  publishing  the  libel  complained  of,  were  admissible 
evidence. 

As  the  ground  for  admitting  evidence  of  other  words  or  libels  is  to 
show  the  intention  of  the  party,  where  it  is  equivocal,  and  not  for  the 
purpose  of  enhancing  the  damages.  Lord  Ellenborough  rejected  evidence 
of  this  nature,  in  a  case  where  there  was  no  doubt  respecting  the  intention 
of  the  defendant.(7) 


(1)  Mead  t.  Daubigny,  Peake's  N.  P.  C.  125. 

(2)  Rustell  V.  Maoquister,  1  Campb.  N.  P.  C.  49.    See  Lee  v.  Huson,  Peake's  N.  P.  C.  166. 

(3)  Plunkett  v.  CJobbett,  5  Esp.  N.  P.  0. 136. 

(4)  Tate  r.  Humphrey,  2  Campb.  N.  P.  C.  '73,  n.     And  9ee  Chambers  v.  Robinson,  Str.  691. 

(5)  2  Campb.  72, 

(6)  On  a  review  of  the  cases  which  have  been  above  cited,  it  will  be  found,  that,  in  the  greater 
number  of  them  the  subsequent  words  or  libels  offered  ia  evidence  expressly  referred  to  those 
which  were  the  subject  of  the  action ;  and  in  others,  as  Lee  v.  Huson  and  Rustell  v.  Macquister, 
it  does  not  appear  from  the  reports  whether  they  had  or  had  not  such  a  reference. 

(7)  Stuart  v.  LoveU,  2  Stark.  K  P.  0.  93.  The  determination  of  the  point  as  to  the  intention 
does  not,  however,  seem  to  be  within  the  province  of  the  iudge. 

7oL.  III.  36 
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Character. 

Witnesses  cannot  be  examined,  on  the  part  of  tlie  plaintiff,  as  to  par- 
ticular facts,  for  the  purpose  of  falsifying  the  assertions  in  the  alleged 
libel,  where  there  is  no  justification  on  the  record. (1)  And,  on  the  point 
of  general  character,  it  has  been  recently  determined,  that  eridence  is  in- 
admissible, on  the  part  of  the  plaintiff,  whether  there  be  a  justification 
upon  the  record  or  not.(2)  Such  proof,  indeed,  seems  to  have  been  ad- 
mitted, where  the  action  has  been  for  slanderous  expressions  used  in  giving 
the  character  of  a  servant,  on  the  ground  that  general  character  was  in 
some  degree  in  issue,  and  that  it  was  incumbent  on  the  plaintiff,  to  prove 
express  malice.(3) 

IV.  As  to  the  proof  of  damage. 

Special  damage. 

It  is  a  well-known  rule,  that  when  words  are  in  themselves  acljonable, 
it  will  not  be  necessary  to  state  any  special  damage(4)  in  the  declaration, 
as  it  manifestly  is,  if  the  words  are  not  actionable ;  and  in  neither  case 
can  evidence  be  admitted  of  any  particular  loss  or  injury,  sustained  by  the 
plaintiff  in  consequence  of  the  defamation,-  unless  it  be  specifically  stated 
on  the  record.(5)  If  the  declaration  state,  that  in  consequence  of  certain 
words  spoken  of  the  jDlaintiff,  A.  B.  and  other  persons  left  off  dealing  with 
him,  the  plaintiff  cannot,  under  this  statement,  prove  that  another  person, 


(1)  Stuart  V.  Lovell,  2  Stark.  N.  P.  C.  93.    *  *  See  post,  note  1108.  *  * 

(2)  Corawall  T.  Richardson,  1  Ry.  &  Mo.  305. 

(3)  King  T.  Warring,  5  Bsp.  13  ;  Rogers  v.  Chiton,  3  Bos.  &  PuU.  587.     In  the  former  case 
evidence  of  the  plaintiff's  character,  before  he  entered  the  defendant's  service,  was  admitted. 

(In  Bromage  v.  Prosser  (4  B,  k  0.  255),  Bayley,  X,  says  r  "  Malice  in  common  acceptation 
means  ill-wUl  against  a  person ;  but  in  its  legal  sense  it  means  a  wrongful  act  done  intentionally, 
without  just  cause  or  excuse. 

In  New  York,  the  defendant  may  now  plead  and  prove  matters  in  mitigation  which  do  not 
amount  to  a  justification  (Bush  v.  Prosser,  1  Kernan  N.  T.  R.  347) ;  or  facts  that  tend  to  prove 
the  truth  of  the  words  complained  of  as  slanderous.  Bisby  v.  Shaw,  2  Id.  61.  See  also  West  v. 
Walker,  2  Swan  (Tenn.)  32.  As  to  what  evidence  may  be  given  under  the  generaJ  issue,  see 
Stanley  V.Webb,  21  Barb.  148.) 

(4)  Note  1107. — In  Saville  and  wife  v.  Sweeny  (4  Bam.  &  Adol.  514),  it  was  held,  that  where 
the  wife  kept  a  boarding-house,  and  lived  apart  from  her  husband ;  and  the  declaration  stated 
special  damage  to  her  business  by  the  words  spoken,  she  ought  not  to  be  joined  in  the  action  • 
the  words  being  only  actionable  in  respect  of  damage  to  the  business,  and  that  damage  being 
solely  the  husband's. 

In  Tilk  V.  Parsons  (2  Car.  &  Payne,  201),  which  was  an  action  by  a  baker  for  words  charging 
plaintiff  with  using  bad  flour,  and  the  declaration  stated  that  several  persons  named  discontinued 
buying  his  bread ;  held,  that  the  person  of  whom  they  used  to  buy  the  bread  would  not  be 
asked  what  reason  they  gave  for  ceasing  to  take  it  any  longer  ;  the  persons  themselves  must  be 
called. 

*  *  Hallock  V.  MiUer,  2  Barb.  S.  C.  R.  630,  S.  P.  *  *  (See  Kendall  v.  Stone,  2  Sand.  269,  as 
to  slander  of  title.) 

(5)  Respecting  what  written  publications  are  actionable,  without  proof  of  special  damage;  see 
Levi  V.  Milne,  4  Bing.  196 ;  Villers  v.  Mousley,  2  Wils.  493  ;  Thorley  v.  Ld.  Kerry,  4  Taunt  355- 


CH.  XVI.]  For  Defamation.  563 

Bot  named,  lias  left  o£f.(l)  If  tlie  plaintiff  declare  for  loss  of  a  marriage, 
the  name  of  the  individual  who  was  to  have  married  the  plaintiff  must  be 
stated,  and  proved  as  alleged.(2)  In  an  action  for  slander  of  title,  a  state- 
ment that  the  plaintiff,  in  consequence  of  the  words,  lost  the  sale  of  his 
lands,  is  too  general ;  and  the  fact  of  a  particular  individual,  not  named, 
having  declined  to  purchase,  cannot  properly  be  proved  under  such  a 
statement.(3)  But  it  is  sufficient  if  the  special  damage  is  stated  with  as 
much  certainty  as  the  nature  of  the  case  reasonably  admits  of;  and  there- 
fore where  a  dissenting  minister  complained  that,  in  consequence  of  the 
defendant's  slander,  his  congregation  had  discontinued  giving  him  the 
profits  which  he  otherwise  would  have  received,  it  was  held  unnecessary 
for  him  to  state  the  names  of  the  persons  composing  his  congregation. (4) 

Cause  of  damages. 

The  plaintiff  is  not  entitled  to  recover  damages  arising  from  the  wrong- 
ful act  of  a  third  person,  though  the  act  may  have  been  done  in  conse- 
quence of  the  defendant's  misrepresentation ;  as  in  the  case  of  Yicars  v. 
'Wilcocks,(5)  where  the  damage  proceeded  from  the  wrongful  dismissal  of 
the  plaintiff  from  his  service  before  the  term  of  it  had  expired.  And  the 
special  damage  must  not  be  too  remote  a  consequence  of  the  words  or 
libel. (6)  Thus,  in  a  case  where  a  manager  of  a  theatre  complained  of  a 
libel  upon  a  performer,  in  consequence  of  which  she  refused  to  sing,  and 
his  theatre  was  thereby  more  thinly  attended ;  Lord  Kenyon  held  that  the 
injury  was  too  remote  to  be  connected  with  the  cause  assigned  for  it. (7) 

The  next  question  is,  "What  evidence  is  admissible  under  the  plea  of 
Not  gailij. 

It  is  an  established  rule,  that  in  ordinary  actions  for  slander,  the  defend- 
ant will  not  be  permitted,  under  this  issue,  to  prove  the  truth  of  the  de- 
famatory words,  even  in  mitigation  of  damages;  if  he  intend  to  justify 
the  words  as  true,  the  justification  onght  to  be  set  forth,  formally  on  the 
record,  that  the  plaintiff- may  be  prepared  to  defend  himsel£(8)  But  if 
the  plaintiff  with  a  view  to  show  the  defendant's  malice,  proves  other  de- 


(1)  Bull  N.  P.  7.  The  persons  who  have  left  off  dealing  are  the  proper  witnesses  of  the  fact, 
and  their  declarations  cannot  be  proved.  TUk  v.  Parsons,  2  C.  &  P.  201.  See  Ashley  v.  Har- 
rison, 1  Esp.  48,  as  to  the  proof  of  the  loss  of  profits  of  a  theatre. 

(2)  Hewitt  T.  Jones,  Oro.  Jac.  499 ;  "Witherand  v.  Clarkson  2  Lutw.  1295  ;,  Ld.  Raym.  lOOt, 
where  the  plaintiff  was  not  allowed  to  prove  the  loss  of  marriage  with  a  person  of  a  different 
name  from  that  stated. 

(3)  Lowe  V.  Harwood,  Sir  "W.  Jones,  196 ;  Tasburgh  v.  Day,  Oro.  Jac.  484. 

(4)  Hartley  v.  Herring,  8  T.  K  130. 

(5)  8  East,  1.    And  see  Morris  v.  Langdale,  2  Bos.  &  Pull.  184. 

(6)  *  *  See  2  Gr.  Ev.  §§  254,  256,  26t,  269,  271,  275,  420,  on  the  subject  of  dam-ages.  Sedg- 
wick on  Damages,  p.  63,  ei  seq.,  and  48'7,  548.  *  * 

(1)  Ashley  v.  Harrison,  1  Esp.  N.  P.  C.  48. 

(8)  Underwood  v.  Parke,  2  Str.  1200 ;  BuU.  N.  P.  9 ;  Smith  v.  Eiohardson,  'Willes,  20 ;  by 
Holroyd,  J.,  5  Barn.  &  Aid.  646. 
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famatory  words  on  the  same  subject,  besides  those  set  out  in  the  declara- 
tion, in  that  case,  the  defendant  not  having  had  an  epportunity  of  justify- 
ing by  pleading  the  truth,  may  prove  the  truth  of  this  fresh  defamatory 
matter  under  the  general  issue.(l)  The  defendant  may  give  evidence  of 
the  truth  of  the  words  spoken  by  him,  tinder  this  issue,  where  the  action 
is  founded  entirely  on  the  special  damage.(2) 

The  defendant  has,  in  several  cases,  been  permitted!  to  show,  in  mitiga- 
tion of  damages,  that  before  and  at  the  time  of  the  publication  of  the  suio- 
posed  libel,  the  plaintiif  was  generally  suspected  of  the  crime  imputed  ta 
him  ;(3)  but  it  has  been  recently  determined  in  the  Coairt  of  Exchequer, 
that  evidence  of  the  plaintiff's  bad  character  is  not  admissible,  in  mitiga- 
tion of  damages,  under  the  general  issue.(4)  In  the  case  of  Wyatt  v. 
G-ore,(5)'the  defendant  was  allowed  to  ask  a  witness  whether  the  substance 
of  the  libel  had  not  previously  appeared  in  a  newspaper. 

In  an  action  for  libel,  the  defendant  cannot,  either  in  bar  of  the  action, 
or  in  mitigation  of  damages,  give  in  evidence  other  libels  published  of 
him  by  the  plaintiff,  which  do  not  distinctly  relate  to  the  same  subject  as- 
the  libel  on  which  tlie  action  is  brought,  and  which  cannot  be  said  to  have 
provoked  that  particular  libel,(6)  And  it  seems  that  general  evidence  of 
the  plaintiff  having  been  in  the  habit  of  libeling  the  defendant  is  equally 
inadmissible. (7) 


(1)  Collina  v.  Loder,  Bull.  N.  P,  10  ;  Warne  v.  Chadwell,  2  Stark.  N.  P.  C.  457. 

(2)  Watson  v.  Reynolds,  1  Mo,  &  M.  2. 

Note  1108. — In  action  for  a  libel,  which  is  only  libelous  on  a  man  in  the  execution  of  his 
office,  where  the  plaintiff  has  stated,  by  way  of  inducement,  his  due  discharge  of  its  duties,  the 
defendant  cannot  on  the  general  issue  give  evidence  of  negligence  in  dischatging  them  in  an- 
swer to  that  action.    Dance  v.  Eobson,  1  Moody  &  Malk.  294. 

(3)  Ld.  Leicester  v.  "Walter,  2  Campb.  N.  P.  C.  251 ;  - — —  v.  Moor,  1  Maule  &  Selw.  284;  Williams 
V.  Callender,  Holt's  IS.  P.  C.  307.  See  also  the  word^  of  Gibbs,  Ch.  J.,  in  Holt's TST.  P.  C.  303,  535. 
See  also  Binns  v.  Stokes,  21  Miss.  (5  Cush.)  239  ;  but  see  'lidman  v.  AinsUe,  S8  Eng.  Law  &  Bq, 
667  ;  Dame  v.  Kenney,  5  Poster,  318, 

(4)  Jones  v.  Stevens,  11  Price,  235,  In  Waitman  v.  Weaver  (Dowl.  &  Ry.  N.  P.  0.  10),  it 
was  held,  that  the  defendant,  under  the  general  issue,  could  not  prove  facts  to  negative  the  pre- 
sumption of  malice.  And  in  Snowden  v.  Smith,  it  was  ruled  by  Chjmbre,  J.,  that  general  evi- 
dence could  not  be  given  where  a  jurisdiction  was  pleaded.  1  Maule  &  Selw.  286,  n.  In  Maw- 
hry  V,  Barker  (Lincoln  Sum.  Assizes,  1826),  where  a  justification  was  pleaded,  together  with  the 
general  issue,  general  evidence  was  admitted,  by  Lord  Tenterden,  Ch.  J.,  as  the  safer  course. 

Note  1109.— The  general  bad  character  of  the  plaintiff  must  be  »hown.  Eodwell  v.  Swan,  3 
Pick.  376. 

*  *  It  may  be  shown  under  the  general  issue,  even  though  defendant  has  pleaded  a  justifica- 
tion, and  give  evidence  in  support  of  that,  plea,     llamer  v.  M'Farlin,  4.  Denio,  509.  *  * 

(5)  Holt's  N.  P.  0.  302.  And  see  East  v.  Chapman,  1  Mo.  &  M.  46,  where  evidence  that  the 
libel  was  a  correct  account  of  the  proceedings  at  an  inquest,  was  admitted,  iu  mitigation. 

(6)  May  v.  Brown,  3  Bam.  &  Cress,  125.  See  also  Mayuard  v.  Beardsley,  7  Wend.  560,  and 
Gould  V.  Weed,  12  Id,  12.  Papers  and  facts  referred  to  may  be  proved  (Nash  v.  Benedict,  2& 
Wend.  645),  but  not  similar  facts.     Barthelmy  v.  The  People,  2  Hill  E.  248. 

(7)  Walsley  v.  Johnson,  1  Ry.  &  Mo.  422.  See  May  v.  Brown,  3  Barn.  &  Cress.  125.  In  Pin- 
nerty  v.  Tipper  (2  Campb.  0.  77),  general  evidence  of  the  above  nature  was  considered  admissi- 
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An  accord  and  satisfaction  may  be  proved  under  the  general  issue.  And 
in  a  late  case,(l)  Lord  Elienborough  allowed  proof  on  tlie  part  of  tlie  de- 
fendant, that  the  plaintiff  had  agreed  to  waive  the  action,  in  consideration 
that  the  defendant  would  destroy  certain  doctiments  relating  to  the  charge 
imputed  to  the  plaintiff,  which  the  defendant  accordingly  destroyed ;  this 
evidence  was  admited  as  showing  an  accord  and  satisfaction. 

Privileged  communications. 

Where  the  defence  is,  that  the  words  were  spoken  or  published,  not  in 
the  malicious  sense  imputed  by  the  declaration,  but  in  an  innocent  sense, 
or  on  an  occasion  which  warranted  the  publioation,(2)  this  the  matter  may, 
it  seems,  be  given  in  evidence  under  the  general  issue.(3)  It  was  observed 
by  Lord  Elienborough,  in  the  case  of  Tabart  v.  Tipper,  (4)  that  a  publica- 
tion is  not  a  libel  which  has  for  its  object  not  to  injure  the  reputation  of 
any  individual^  but  to  correct  misrepresentations  of  fact,  to  refute  sophis- 
tical reasoning,  to  expose  a  vicious  taste  in  literature,  or  to  censure  what 
is  hostile  to  morality.  And  it  is  a  suf&cient  defence  to  this  action  if  the 
words  were  spoken  confidentially  upon  advice  asked,  or  by  way  of  honest 
advice,  to  regulate  the  conduct  of  a  third  person. (5)  If  the  words  were 
spoken  by  the  defendant  as  counsel  in  enforcing  what  his  client  informs 
him  of  (being  pertinent  to  the  matter  in  issue),  or  in  commenting  upon  the 
facts  proved  in  evidence  ;(6)  or  if  the  libel  complained  of  is  a  true  report 
of  a  judicial  proceeding  not  merely  of  a  preliminary  nature,  and  respects 
a  person  who  is  a  party  to  the  investigation,  and  is  not  accompanied  by 
any  comments  of  a  slanderous  nature  ;(7)  it  seems  that  these  circumstances 


ble  in  mitigation  of  damages.    With  respect  to  libels  of  the  editors  of  newspapers  on.  each  other, 
see  Herriot  r.  Stuart,  1  Esp.  C.  431 ;  Sturt  v.  Lowell,  2  Stark.  C.  95. 

(1)  Lane  v.  Applegate,  1  Stark.  C.  97. 

(2)  *  *  See  mte,  note  1103 ;  and  see  2  Gr.  Ev.  §  421,  n.  1.  *  * 

(3)  Pairman  v.  Ives,  5  Barn.  &  Aid.  642.  In  Stockley  v.  Clement  (4  Bing.  161),  it  was  intima- 
ted by  Chief  Justice  Best,  in  delivering  the  decision  of  the  court,  that  where  a  libel  contained 
matterwhich  would  make  it  a  privileged  communication,  the  facts  ought  to  be  specially  pleaded. 
See  Curry  v.  "Walter,  1  Bos.  k  Pull.  525. 

(4)  1  Campb.  N.  P.  C.  352.  "With  respect  to  criticisms  on  literary  compositions,  and  works  of 
art,  and  places  of  public  entertainments,  see  Soade  v.  Knight,  1  Mo.  &  M.  74 ;  Carr  v.  Hood,  1 
Campb.  N.  P  C.  355,  n. ;  Dibdin  v.  Bostock,  1  Eap.  N.  P.  C.  29.  On  a  petition  to  Parliament, 
Dunne  v.  Anderson,  1  Ey.  A  Mo.  287. 

(5)  Pasley  v.  Freeman,  3  T.  R.  61 ;  Bromage  v.  Prosser,  4  Barn.  A  Cress.  247  ;  M'Dougal  v. 
Claridge,  1  Campb.  N.  P.  C.  267  ;  Robertson  v.M'DougaJl,  4  Bing.  670.  On  Slander  of  title,  see 
Watson  V.  Reynolds,  1  Mo.  &  M.  1 ;  Smith  v.  Spooner,  3  Taunt.  246 ;  Pitt  v.  Donovan,  1  Maule 
&  Selw.  639  ;  Hargrave  v.  Le  Breton,  4  Burr.  2422 ;  Rowe  v.  Roach,  1  Maule  &  Selw.  304.  A 
publication  will  not  be  privileged  if  the  legal  object  may  be  obtained  by  means  leas  injurious. 
Browne  v.  Croome,  2  Stark.  N.  P.  C.  297. 

(6)  It  seems,  that  if  the  observations  of  a  counsel  are  not  relevant  to  the  matter  in  issue,  he  is 
nevertheless  not  responsible  in  a  common  action  of  slander.  By  Hohoyd,  J.,  Flint  v.  Pike,  4 
Barn.  &  Cress.  481.  See  Hodgson  v.  Scarlett,  1  Bam.  &  Aid.  252  ;  Wood  v.  Gunston,  Styles,  462! 
Brook  V.  Montague,  Oro.  Jac.  90. 

(7)  Curry  v.  Walter,  1  Bos.  &  Pull.  525 ;  Lewis  T;  Clement,  3  Bam.  &  Aid.  702 ;  3  Bro.  & 
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will  be  a  sufficient  defence  to  an  action  for  defamation,  without  being  spe- 
cially pleaded.  And  many  other  cases  might  be  cited  in  illustration  of 
the  same  general  rule.(l) 

Justification  that  another  first  spoke  the  words. 

The'  defendant  has  been  allowed,  under  certain  circumstances,  to  justify 
the  repetition  of  slanderous  words,  which  have  been  spoken  by  another  ;(2) 
he  must  then  state  the  very  words  that  have  been  tised,(S)  and  prove  some 


Bing.  291 ;  S.  0.,  Lewis  v.  Walter,  4  Barn.  &  A}d.  613 ;  Hint  v.  Pike,  4  Bam.  &  Cresa.  413  ;  Dun- 
can V.  Thwaites,  3  Bam.  &  Cress.  556;  Rex  v.  Fleet,  1  Bam.  &  Aid.  319 ;  M'Gregor  v.  Thwaites, 
3  Barn.  &  Cress.  24. 

(1)  Many  cases  in  illustration  of  this  rule  are  colleoted  in  the  notes  to  Lake  v.  King,  1  Saund.  130. 

(2)  Note  1110.—*  *  Holroyd  and  Best,  J's,  in  Lewis  T.  Walter,  4  B.  &  Adol.  611 ;  and  Best, 
Ch.  J.,  in  De  Crespigny  v.  Wellesley,  5  Bing.  392,  contra;  and  Ward  v.  Weeks,  1  Bing.  211,  als«> 
involves  the  contrary  doctrine.  The  words,  in  that  case,  were  spoken  hy  the  defendant,  and  on& 
Bryee,  who  was  present,  without  the  defendant's  authority,  had  communicated  them  to  Bryer. 
Bryer,  in  consequence,  had  refused  to  trast  the  plaintifi',  and  such  refusal  was  the  gravamen 
of  the  injury  for  which  the  suit  was  brought.  On  a  motion  for  a  new  trial,  beeanse  of  a  rejec- 
tion of  evidence  offered  by  the  plaintiff  that  Bryer  had  heard  the  words  from  Bryce,  as  having: 
been  spoken  by  defendant,  Tindal,  Ch.  J.,  very  justly  observed,  that  "no  effect  whatever  fol- 
lowed from  the  first  speaking  of  the  words  to  Bryce :  if  he  had  kept  them  to  himself,  Bryer 
would  still  have  trasted  the  plaintiff.  It  was  the  repetition  of  them  by  Bryce  to  Bryer,  which 
was  the  voluntary  act  of  a  free  agent,  over  whom  the  defendacat  had  no  control,  and  for  whose 
acts  he  is  not  answerable,  that  was  the  immediate  cause  of  the  plaintiff's  damage."  And  the 
motion  for  a  new  trial  was  denied.  It  is  true,  that  the  proof  offered  was  held  to-  be  a  variance 
from  the  declaration,  but  it  is  evident  from  the  language  of  the  court,  that  the  decision  would 
have  been  the  same  if  the  qnestion  of  variance  had  not  been  presented.  In  Keenholts  v.  Becker 
(3  Denio,  346),  the  opinion  was  intimated  by  Beardsley,  J.,  that  where  slanderous  words  are  re- 
peated, innocently  and  without  an  intent  to  defame,  the  author  of  the  slander  should  be  held 
liable  for  injuries  resulting  from  it  as  thus  repeated ;  but  that  it  might  be  otherwise  where  the 
repetition  was  itself  slanderous,  and  the  injurious  consequences  arose,  in  part  at  least,  from  the 
second  slander.  The  decision  in  Ward  v.  Weeks  enunciates  the  simpler,  and  it  is  conceived  the 
better  doctrine.  The  circumstance  upon  which  the  liability  of  the  original  utterer  of  the  words 
is  made,  by  Mr.  Justice  Beardsley,  to  depend,  seems  quite  inadequate  as  a  foundation  on  which 
to  support  an  exemption  or  a  Uability.  Exemption  or  liability  is  not  made  to  depend  upon 
the  intention  of  a  party,  or  the  direct  consequence  of  his  own  act,  but  upon  the  intention  and 
the  consequence  of  the  act  of  another  person,  over  whom  he  has  no  control,  and  for  whose 
conduct,  upon  general  principles  of  reason  and  of  law,  he  is  in  no  way  responsible.  And 
see  Lewis  v.  Walter,  4  Bam.  &  Aid.  605  ;  Bodwell  v.  Swan,  3  Pick.  316 ;  Clark  v.  MunseU,  6 
Mete.  313.  In  Smith  v.  Ashley  (11  Mete.  361),  the  defendant  had  pubMshed  in  his  newspaper  a 
contributed  article,  which  he  supposed  to  be  a  mere  fancy  sketch  having  no  personal  applica- 
tion. It  was  held,  that  he  was  not  liable,  although  the  article  was  intended  by  the  wHter  to  be 
libelous,  and  to  apply  to  the  plaintiff,  and  that  the  plaintiff's  remedy  was  only  against  the 
writer.  Dexter  v.  Spear,  4  Mason,  115,  S.  P.  But  these  cases  are  easily  distinguished  from 
Ward  V.  Weeks  (supra),  on  the  ground  that  the  writer  is  the  real  publisher  of  the  libelous  mat- 
ter, and  the  printer  his  mere  agent  or  servant.  And  contra  to  the  point  in  the  text,  see  2  Eent 
C.  (6th  ed.),  p.  20,  n.  a,  and  the  authorities  there  cited.  *  * 

(3)  Maitland  v.  Goldney,  2  East,  426 ;  Lord  Northampton's  Case,  12  Rep.  133.  This  defence  will 
not  be  sufiBoient,  unless  the  defendant  has,  at  the  time  of  rapeating  the  slander,  offered  himself  as 
a  witness ;  and  it  is  not  available  where  the  words  have  become  actionable  only  in  consequence 
of  having  been  put  into  writing  by  the  defendant.  M'Gregor  v.  Thwaites,  3  Barn.  &  Cress.  24 ; 
Lewis  V.  Walter,  4  Bam.  &  Aid.  605.     See  Kelly  v.  Dillon,  5  Ind.  426. 
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material  part  of  them.     Sucli  a  defence,  however,  it  has  been  held,  is 
inadmissible  under  the  general  issue,  and  must  be  specially  pleaded.(l) 

The  defendant  has  a  right  to  have  the  whole  of  the  publication  read, 
from  which  the  passages  charged  are  extracts.(2)  And  if  the  libel  refer 
to  a  newspaper  as  containing  the  particulars  of  the  defamatory  matter,  he 
may  give  the  newspaper  in  evidence.(3) 

In  an  action  for  a  libel,  where  the  general  issue  is  pleaded,  and  also  a 
special  justification,  the  plaintiff  may,  if  he  thinks  fit,  content  himself 
•with  proof  of  the  libel,  and  leave  it  to  the  defendant  to  make  out  his  jus- 
tification ;  and  then  the  plaintiff  may,  in  reply,  rebut  the  evidence  pro- 
duced by  the  defendant.  But  if,  in  the  outset  of  the  trial,  the  plaintiff 
thinks  fit  to  caU  any  evidence  to  repel  the  justification,  he  will  not  be  per- 
mitted to  give  further  evidence  in  reply.(4) 


CHAPTEE  XVII. 


OF  EVIDENCE    IN    AN  ACTION   ON   THE   CASE   FOE  A  MALICIOUS   PROSECtl- 

TION   OE  AREEST. 

1.  Aetion  for  maiicious  prosecution. 

The  next  action  to  be  considered,  is  an  action  on  the  case  for  a  maiicious 
prosecution ;  in  which  the  plaintiff  will  have  to  prove,  that  proceedings 
have  been  instituted  against  him  in  the  manner  described  in  the  declara- 
tion ;  that  they  originated  in  the  malice  of  the  defendant,  and  without 
probable  cause ;  and  that  all  such  proceedings  are  determined  ;  and,  lastly, 
the  damages  sustained. 

The  fact  of  the  prosecution  is  usually  proved  by  the  production  of  the 
record,  or  of  an  examined  copy.(5)  And  it  seems  that  it  is  not  sufficient 
to  give  in  evidence  the  original  indictment ;  because  it  does  not  prove  the 
caption,  which  is  a  material  averment  in  the  declaration.(6)  If  the  prose- 
cution was  by  means  of  a  charge  preferred  before  a  magistrate,  the  pro- 
ceedings should  be  produced ;  or,  in  case  they  have  been  lost,  secondary 
evidence  should  be  given.     And  where  the  proceedings  have  been  laid 


(1)  MiUa  V.  Spencer,  Holt's  N.  P.  C.  534, 

<2)  Cook  T.  Hughes,  1  By.  &  Mo.  112  ;  R.  v.  Lambert  and  Perry,  2  Campb.  N.  P.  C.  398. 

<3)  Mullet  V.  Hulton,  4  Bsp.  N.  P.  0.  248  ;  "Weaver  v.  Lloyd,  1  C.  &  P.  296.  In  Wyatt  v. 
Gore  (Holt's  N.  P.  C.  303),  the  witness  was  questioned  by  the  defendant  as  to  the  contents  of  a 
newspaper  ih  which  the  libel  had  appeared,  and  which  was  not  produced. 

(4)  Browne  v.  Murray,  1  Ey.  4;  Mo.  254. 

(5)  See  ToL  II,  Chap.  1 ;  Leggatt  v.  Tollervey,  14  Bast,  302,  where  the  record  was  admitted, 
though  obtained  without  due  authority. 

(6)  Edwards  y.  WilUams,  2  Esp.  D.  N.  P.  37. 
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aside  as  useless,  secondary  evidence  -will  be  admissible,  after  sliglit  proof 
of  tbeir  destruction. (1) 

Some  evidence  of  the  identity  of  the  defendant  must  also  be  given,  and 
that  he  was  the  prosecutor  in  the  proceedings,  which  are  charged  to  be 
nialicious.  One  of  the  grand  jury,  before  whom  a  bill  of  indictment  has 
been  preferred,  may,  it  has  been  said,  be  called  to  prove  the  fact  that  the 
defendant  was  the  prosecutor.(2)  The  indorsement  of  the  defendant's 
name  on  a  bill  of  indictment,  which  has  been  laid  before  the  grand  jury, 
shows,  that  he  was  sworn  to  the  bill,  though  it  is  not  the  only  competent 
proof  of  that  fact ;  but  it  is  not  any  evidence  of  his  being  the  prosecutor.(3) 

The  prosecution,  which  is  charged  to  be  malicious,  must  bp  shown  to 
have  been  determined  ;(4)  otherwise  it  may  possibly  happen,  that  the 
plaintiff  may  recover  in  the  action,  and  yet,  if  the  prosecution  is  not  de" 
termined,  may  be  afterwards  convicted  of  the  original  charge.  If  the  bill 
of  indictment  was  returned  by  the  grand  jury  not  a  true  bill,  or  if  the 
plaintiff  was  acquitted  on  the  trial  of  the  prosecution,  these  facts  can  only 
be  proved  by  the  original  record,  or  by  an  examined  copy  of  the  record.(5) 
An  allegation,  that  the  plaintiff  was  duly  and  in  a  lawful  manner  acquitted 
by  a  jury  of  the  country,  is  proved  by  the  record,  from  which  it  appears, 
that  the  jury  found  the  plaintiff  not  guilty,  and  thereupon  judgment  was 
entered,  that  the  plaintiff  should  go  acquitted.(6)  And  the  action  will  not 
be  defeated  by  showing  that  the  plaintiff  was  acquitted  on  a  defect  in  the 
indictment.(7)  An  entry  of  a  nolh  prosequi  by  the  attorney-general  is  no* 
such  a  termination  of  the  prosecution  as  will  enable  the  plaintiff  to  main, 
tain  this  action,  because  new  process  may  issue  on  the  same  indictment.(8) 

With  respect,  to  variances  in  the  proof  of  those  averments  in  the  declar- 
ation which  refer  to  the  previous  legal  proceedings,  it  has  been  before 
mentioned,  that  a  material  distinction  is  now  clearly  established  between 
allegations  of  matter  of  substance,  and  allegations  of  matter  of  descrip. 
tion.(9)     The  former  are  to  be  substantially  proved ;  the  latter  must  be 


(1)  rreemaa  v.  Askell,  2  B.  &  C.  496. 

(See  Holmes  v.  Johnson,  Busbee  Law  N.  C.  44,  395.  So  as  to  a  malicious  proceeding  in  bank- 
ruptcy.   Farlie  v.  Danka,  30  Eng.  Law.  &  Eq.  115. 

(2)  Sykes  v.  Dunbar,  Sel.  N.  P.  1305;  Freeman  v.  Arkell,  1  C.  &  P.  137. 

(3)  Bull.  N.  P.  14 ;  per  Holt,  Ch.  J.,  Jolanson  v.  Browning,  6  Mod.  216  ;  Girlington  v.  Pitfield^ 
1  Tent.  41. 

(4)  Fisher  v.  Bristow,  1  Doug.  215.     (See  also  Clark  v.  Cleveland,  6  Hffl  R.  344.) 

(5)  Cole  V.  Hanks,  3  Mon.  R.  206. 

(6)  Hunter  v.  French,  "Willes,  517. 

(t)  Plppet  V.  Hearn,  5  B.  &  Aid.  634.    It  was  said,  by  the  court,  that  if  the  indictment  be 
good  or  bad,  the  plaintiff  is  equally  subject  to  the  disgrace  of  it,  and  put  to  the  same  expense. 
(As  to  the  effect  of  a  conviction  before  the  justice,  see  Burt  v.  Place,  4  "Wend.  591.) 

(8)  Goddard  v.  Smith,  6  Mod.  261 ;  1  Salk.  21. 

(9)  Note  1111.— If  there  is  misjoinder  of  action,  advantage  can  be  taken  on  general  demurrer, 
in  arrest  of  judgment  or  on  error.  In  Hensworth  v.  Fowkes  (4  Barn.  &  Add.  449),  the  declara- 
tion ("  in  a  plea  of  trespass  on  the  case  ")  stated  that  the  defendant,  intending  to  injure  the  plain- 
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proved  literally.  (1)  An  allegation  in  a  declaration;  that  a  plaintiff  was 
acquitted  by  a  jury  in  tlie  court  of  our  lord  the  king  before  the  king  him- 
self at  Westminster,  before  the  chief  justice,  is  not  supported  by  a  record 
which  shows  that  the  trial  took  place  before  the  chief  justice  at  Nisi 
Prius.(2)  A  variance  in  the  title  of  the  magistrate,  before  whom  the  in- 
formation was  laid,  is  fatal.(3)  And  where  it  was  stated  in  the  declaration 
that  the  defendant  imposed  upon  the  plaintiff  the  crime  of  felony,  but,  on 
production  of  the  information,  it  appeared  that  the  charge  amounted  only 
to  a  civil  injury,  it  was  held  a  fatal  variance,  notwithstanding  the  warrant 
was  to  arrest  the  plaintiff  on  suspicion  of  felony.(4) 

In  the  case  of  Purcell  v.  Macnamara,(5)  it  was  held  not  to  be  necessary 
to  prove  the  exact  day  of  the  plaintiff's  acquittal,  as  laid  in  the  declara- 
tion,  inasmuch  as  it  appeared  to  have  been  before  the  action  brought ;  for 
here  the  averment  was  not  by  way  of  description  of  the  record.  So  on 
the  trial  of  an  action  for  maliciously  indicting  the  plaintiff  for  an  assault, 
it  appeared  that  the  charge,  as  stated  in  the  warrant,  was  for  violently 
assaulting  the  defendant ;  whereas  the  charge  alleged  in  the  declaration 
was  for  assaulting  and  beating,  and  the  charge,  proved  by  witnesses  to 
have  been  brought  before  the  magistrate,  was  for  assaulting  and  striking ; 
the  Court  of  Common  Pleas  held,  that  as  the  declaration  did  not  profess  to 
describe  the  warrant,  and  had  represented  the  charge  correctly  in  sub- 
stance, the  variance  was  not  material.(6)    In  another  case,  where  the  de- 


tiff  in  his  good  name,  and  to  cause  his  dwelling-house  to  be  searched  for  stolen  goods,  and  to 
procure  him  to  be  imprisoned,  went  before  a  justice,  and  falsely,  maliciously,  and  without  prob- 
able cause,  charged  that  certain  specific  goods  of  defendant,  had  been  feloniously  stolen,  and  that 
he  suspected  that  said  goods  were  concealed  in  the  plaintiff's  dwelling-house,  and  upon  such  charge, 
defendant  procured  the  justice  to  grant  a  warrant,  authorizing  a  constable,  with  necessary  assist" 
ance,  to  enter  the  plaintiff's  house,  to  search  for  the  said  goods;  and  the  defendant  with  other 
persons,  caused  and  procured  the  dweUing-house  of  the  plaintiff  to  be  searched  and  rummaged 
^or  the  said  goods  by  such  persons,  and  the  door  of  such  house,  and  a  pantry  therein  to  be  broken 
to  pieces,  and  the  plaintiff  and  his  family  to  be  disturbed  in  possession,  and  his  goods  to  be  carried 
away.  The  general  conclusion  was,  that  by  means  of  the  premises,  the  plaintLBf  was  injured  in 
his  good  name  and  trade,  put  to  expense  and  hindered  in  his  business.  A  count  in  trover  was 
added.  Held,  on  general  demurrer,  by  Taunton  and  Patterson,  Justices  (Littledale,  J.,  dissen- 
Uente),  that  the  acts  of  violence  alleged  to  have  been  acts  done,  in  pursuance  of  the  warrant,  and 
in  consequence  of  the  charge  made  by  the  defendant,  and  that  they  were  stated  as  mere  matter 
of  aggravation;  and  consequently,  that  the  whole  count  containing  the  statement  was  in  case. 
(As  to  the  effect  of  variances  between  proof  and  pleading,  see  ante,  Chap.  1  of  this  volume.) 

(1)  Purcell  V.  Macnamara,  9  East,  157 ;  PhiUips  v.  Shaw,  4  B.  &  Aid.  435 ;  Stoddart  v. 
Palmer,  3  B.  &  0.  2 ;  Sevan  v.  Jones,  4  B.  &  0.  405 ;  Green  v.  Bennet,  1  T.  E.  656. 

(2)  "Woodford  v.  Ashley,  11  East,  508. 

(3)  Walters  v.  Mace,  1  Chitty's  C,  50"?. 

(4)  Leigh  v.  "Webb,  3  Esp.  C.  165. 

(5)  9  Bast,  15"?.  And  see  R.  v.  Hucks,  2  Stark.  N.  P.  C.  521.  That  the  insertion  of  the  words 
''■prouipaietper  reeordwm  "  is  not  conclusive  upon  the  question  of  the  averment  being  matter  of 
desoriptiom  contrary  to  a  dictum  of  Lord  Ellenborough  in  Purcell  v.  Macnamara,  see  Stoddart  v. 
Palmer,  3  Barn.  &  Cress.  5. 

(6)  Byne  v.  Moore,  5  Taunt.  589. 
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claration  alleged  that  tlie  defendant  charged  the  plaintiff  with  felony,  and, 
in  support  of  this  allegation,  the  information  before  the  magisttate  was 
produced,  which  contained  in  substance  an  assertion  that  a  felony  had 
been  committed,  and  that  the  defendant  had  good  cause  to  suspect  and 
believe  that  the  plaintiff  had  stolen  the  property,  the  Court  of  King's 
Bench  held,  that  the  information,  according  to  the  common  understanding 
of  mankind,  and  as  it  was  understood  by  the  magistrate,  amounted  to  a 
charge  of  felony  against  the  plaintiff,  and  was  therefore  sufficient  to 
sustain  the  allegation.(l) 

Want  of  probable  cause. 

It  is  necessary  for  the  plaintiff  to  prove  that  a  legal  prosecution  was 
carried  on  without  a  probable  cause.(2)  The  question  of  probable  cause, 
is  a  mixed  question  of  law  and  fact.  Whether  the  circumstances  alleged 
to  show  it  probable  or  not  probable  are  true,  and  existed,  is  a  matter  of 
fact  5  but  whether,  supposing  them  true,  they  amount  to  a  probable 
cause,  is  a  question  of  law.(3) 

The  want  of  probable  cause  is  obviously  not  to  be  inferred  as  a  neces- 
sary consequence  from  the  most  express  malice.  A  man  from  a  malicious 
motive,  may  take  up  a  prosecution  for  real  guilt ;  or  from  circumstances 
which  he  really  believes,  he  may  proceed  upon  apparent  guilt ;  in  neither 
case  is  he  liable  to  this  kind  of  action.  And  it  seems  to  be  essentially 
necessary  for  the  plaintiff,  in  every  case,  to  give  some  evidence  of  want  of 


(1)  Davis  V.  Noak,  1  Stark.  N.  P.  0.  StV  ;  6  Maule  &  Selw.  29.    And  see  Johnson  v.  Brown- 
g,  6  Mod.  216. 

(It  is  to  be  borne  in  mind  that  a  variance  is  seldom  fatal  under  the  present  practice.) 

(2)  It  must  be  shown  that  there  was  a  legal  prosecution  before  a  competent  tribunal — ^before 
a  court  or  magistrate  having  jurisdiction  of  the  cause  or  offence.  Bixby  v.  Brundige,  2  Gray 
(Mass.)  129. 

(3)  See  the  judgment  of  Lord  Mansfield  and  Lord  Loughborough,  in  Johnstone  v.  Sutton,  1  T. 
R.  544;  2  T.  E.  231 ;  Inoledou  v.  Berry,  1  Campb.  203,  note;  Turner  v.  Turner,  1  Gow,  50  ; 
Arbuokle  v.  Taylor,  3  Dow,  160;  Reynolds  v.  Kennedy,  1  WUs.  232;  BuU.  N.  P.  14;  CaudeU 
V.  Loudon,  1  T.  R.  520,  note.  It  seems  that  where  the  judge  is  of  opinion,  either  on  the  plaintiff's 
showing,  or  on  the  uncontradicted  evidence  of  the  defendant,  that  there  is  a  probable  cause,  it  is 
usual  to  nonsuit  the  plaintiff.  Davis  v.  Hardy,  6  B.  &  C.  225  ;  Hill  v.  Tates,  2  B.  Moore,  80 ; 
Bull.  N.  P.  14;  Pish  v.  Scott,  Peake's  0.  135.  Where  there  is  a  want  of  probable  cause,  it  is 
usual  to  leave  the  question  to  the  jury,  subject  to  the  judge's  observations.  Isaacs  v.  Brand,  2 
Stark.  176;  Brooks  v.  Warwick,  2  Id.  389;  Ravenga  v.  Mackintosh,  2  B.  &  C.  693  ;  Nicholson 
V.  Coghill,  4  Id.  21. 

(WTiere  the  facts  are  not  disputed,  the  question  whether  there  was  or  was  not  probable  cause 
is  one  of  law  to  be  decided  by  the  court ;  but  where  the  facts  are  disputed,  the  question  whether 
they  are  proved  or  not  belongs  to  the  jury  to  decide ;  and  when  the  facts  are  found  or  estabhshed, 
the  law  as  pronounced  by  the  court  determines  whether  they  constitute  probable  cause.  Bulkley 
V.  Keteltas,  2  Selden  (N.  Y.)  R.  384 ;  Baldwin  v.  Weed,  17  Wend.  227.  See  also  Page  v.  Gush- 
ing, 38  Maine,  523;  Carpenter  v.  Slielden,  5  Sauud.  77.  There  must  be  proof  of  a  want  of 
probable  cause,  and  malice ;  one  of  these  will  not  be  sufficient  in  the  absence  of  the  other. 
Hitson  V.  Forrest,  12  Texas,  320 ;  Long  v.  Rodgers,  19  Ala.  321 ;  Cummmgs  v.  Parks,  2  Carter 
(Ind.)148  j  Ford  v.  Kelsey,  4  Rich.  365 ;  Bulkley  v.  Smith,  2  Duer  R.  261.) 
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probable  cause,  independently  of  tbe  proof  of  malice.(l)  Where,  indeed, 
there  is  proof  of  express  malice,  and  the  cause  of  the  former  proceedings 
is  peculiarly  within  the  knowledge  of  the  party  originating  them,  slight 
evidence  of  the  want  of  probable  cause  will  maintain  the  action.(2)  It 
will  not,  however,  be  suf&eient  merely  to  prove  that,  on  the  trial  of  the 
indictment,  the  defendant,  who  was  the  prosecutor,  did  not  appear,  and 
that  the  plaintiff  was  consequently  acquitted.(3)  Nor  is  it  suificient  to 
prove,  that  the  defendant,  after  commencing  a  prosecution,  did  not  pro- 
ceed to  prefer  a  bill  of  indictment  ;(4)  or  that  the  bill  of  indictment,  on 
being  preferred,  was  returned  by  the  grand  jury,  not  a  true  bill. (5) 

Without  cause  in  part. 

"Where  an  action  is  brought  for  maliciously  preferring  an  indictment, 
charging  the  plaintiff  with  the  crime  of  perjury  in  an  affidavit,  and  the 
whole  of  the  indictment  is  set  out  on  the  record,  if  it  appear  that  there  was 
no  probable  cause  for  assigning  perjury  on  some  of  the  transactions  con- 
tained in  the  affidavit,  the  plaintiff  will  be  entitled  to  recover,  although 
other  parts  of  the  affidavit,  respecting  transactions  within  the  plaintiff's 
knowledge,  were  falsely  sworn.  The  charge,  said  Gibbs,  J.,  is  not  that 
the  defendant  imputed  perjury  w  ithout  probable  cause,  but  that  he  pre- 
ferred that  indictment  without  probable  cause :  there  is  no  probable  cause 
for  some  of  the  charges  in  the  indictment,  therefore  the  indictment  is 
preferred  without  probable  cause.(6) 

If  an  action  is  brought  against  a  magistrate  for  a  malicious  conviction, 
the  question  is  not  whether  there  was  any  actual  ground  for  imputing  a 
crime  to  the  plaintiff,  but  whether  there  appeared  to  be  any  ground  upon 
the  hearing  before  the  magistrate ;  and  this  can  only  be  shown,  by  proving 
what  passed  upon  the  hearing,  when  the  conviction  took  plaoe.(7)    If  the 


(1)  See  last  note. 

(2)  Incledou  v.  Berry,  1  Campb.  203,  n.  See  Nicholson  v.  Coghill,  4  B.  &  0.  21.  It  has  been 
said,  that,  where  the  facts  are  within,  the  knowledge  of  the  defendant,  the  onus  is  upon  him  to 
show  a  probable  cause.  BuIL  N.  P.  14 ;  by  Bailey,  J.,  4  B.  &  C.  24.  But  the  case  of  Parrot  v. 
Pishwick  (9  East,  362),  referred  to  by  BuUer,  does  not  warrant  this  position.  And  see  by  Lord 
Kenyon,  Sykes  v.  Dunbar,  1  Campb.  202,  n. ;  9  East,  362  ;  Purcell  v.  Macnamara,  9  Bast,  361  i 
1  Campb.  K  P.  C.  203,  n. 

(3)  PurceU  V.  Macnamara,  1  Campb.  N.  P.  C.  199,  so  ruled  by  Lord  Bllenborough,  and  con- 
firmed by  the  Court  of  King's  Bench,  9  East,  361. 

(4)  Wallis  V.  Alpine,  1  Campb.  N.  P.  C.  204,  n.  (See  also  Ford  v.  Kelsey,  supra ;  and  Clark 
V.  Cleveland,  6  HiU  R.  344.) 

(5)  Byne  v.  Moore,  5  Taunt.  187  ;  Freeman  y.  Arkell,  1  C.  &  P.  138.  See  a  didwm  of  Hol- 
royd,  J.,  conl/ra,  4  Bam.  &  Cress.  23. 

(6)  Reed  t.  Taylor,  4  Taunt.  616.    (See  Heslop  v.  Chapman,  22  Bug.  L.  &  Eq.  296.) 

(T)  Bailey  v.  Bethune,  5  Taunt.  580.  And  see  Elsee  v.  Smith,  2  Chitty,  304.  To  render  a 
person  liable  for  an  information  given  before  a  magistrate,  it  must  be  shown  to  be  willfully  false. 
6  D.  &  R.  8.    (See  Parker  v.  Huntington,  2  Gray,  124.) 
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depositions  of  witnesses  were  taken  down  in  writing  at  the  hearing  before 
the  magistrate,  they  ought  to  be  produced  on  the  part  of  the  plaintiff. 

Malice. 

Another  point  to  be  proved  in  this  action,  is  the  defendant's  malice  in 
instituting  the  proceedings.  Malice  may  be  implied  from  the  want  of 
probable  cause,  where  there  are  no  circumstances  to  rebut  the  presump- 
tion that  malice  alone  could  have  suggested  the  prosecution. (1)  And 
malice  may  be  inferred,  where  the  defendant's  conduct  will  admit  of  no 
other  interpretation,  except  by  presuming  gross  ignorance.(2)  Express 
malice  is  shown  by  proof  of  expressions  of  ill  will,  old  grudges,  &c. 
"Where  the  defendant  had  published  an  advertisement  of  the  finding  of  the 
indictment,  together  with  other  scandalous  matter,  it  was  held  that  the 
plaintiff  might  give  this  fact  in  evidence,  to  show  the  defendant's 
malice.(3)  And  the  evidence  of  the  defendant,  on  the  occasion  of  the 
preceding  trial,  is  admissible  for  the  same  purpose. (4) 

Damage. 

The  plaintiff  is  entitled  to  damages  for  the  peril  in  which  his  life  or 
liberty  has  been  placed,  for  the  injury  which  his  reputation  has  sustained, 


(1)  Orozer  v.  Pilling,  4  Barn.  &  Cress.  26 ;  \>j  ffibbs,  Oh.  J.,  5  Taunt.  583 ;  Tamer  v.  Turner, 
1  Gow,  50 ;  SaviUe  v.  Roberta,  1  Salk.  14.  The  faot  of  malice  is  a  question  for  the  jury.  1 
T.  E.  540. 

(2)  Brooks  V.  Warwick,  2  Stark.  N.  P.  C.  389. 

(3)  Chambers  v.  Bobinson,  1  Sir.  691.    And  see  Knight  v.  Jermin,  Cro.  Bliz.  134. 

(4)  Bull.  N.  P.  13. 

(Express  or  positive  malice  must  be  shown,  as  well  as  the  absence  of  probable  cause.  Long  v. 
Rodgers,  19  Ala.  321 ;  Swing  v.  Sandford,  Id.  605  ;  Grifan  v.  Chubb,  1  Texas,  603  ;  Bulkley  v. 
Smith,  2  Duer  R.  261.  Evidence  given  before  the  court  or  magistrate  in  the  prosecution  alleged 
to  be  maUoious,  may  be  introduced  or  proved  by  witnesses  to  show  the  exisience  or  the  want  of 
probable  cause.  Goodrich  v.  "Warren,  21  Conn.  R.  432;  Cooper  v.  Turrentine,  17  Ala.  13.  A 
conviction  or  commitment  on  the  evidence  in  the  alleged  malicious  prosecution  is  prima  facie 
enough  to  establish  a  probable  cause.  Swing  v.  Sandford,  19  Ala.  605.  See  cases  cited  in  Bent 
V.  Place,  4  Wend.  591.  But  an  acquittal,  oa  trial  of  an  indictment,  is  not  prima  facie  proof  of 
the  want  of  probable  cause  for  instituting  the  criminal  proceeding.  Scott  v.  Sunpson,  1  Sand.  R. 
601.  The  decision  of  the  magistrate  convicting  or  committing  the  accused,  furnishes  a  reasonable 
ground,  in  the  first  instance,  for  holding  that  there  was  probable  cause  for  the  prosecution.  Wil- 
liams V.  Woodhouse,  3  Dev.  R.  257 ;  Whitney  v.  Peckham,  15  Masa  243.  But  his  decision  is 
not  conclusive.  Burt  v.  Place,  supra ;  and  6  Hill  R.  346,  note.  The  motive  for  the  prosecution 
is  usually  developed  by  the  evidence  showing  the  existence  or  the  absence  of  probable  cause  i 
and  where  tliere  is  no  probable  cause  for  the  prosecution  shown,  there  arises  a  very  strong  and 
natural  presumption  that  it  was  instituted  by  malice.  But  if,  notwithstanding,  it  be  shown  that 
there  was  no  malice  in  faot,  the  action  for  malicious  prosecutor  cannot  be  sustained.  Long  v. 
Rodgers,  supra.  In  the  action  for  malicious  prosecution,  it  maybe  shown  that  the  circumstances 
of  the  transaction  were  explained  to  the  defendant,  the  prosecutor,  before  any  proceedings  were 
taken;  and  his  affidavit  before  the  magistrate  may  be  proved.  Honeyout  v.  Freeman,  13  Ired. 
320 ;  Cooper  v.  Turrentine,  It  Ala.  13.) 
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and  the  expense  to  which  he  has  been  put.(l)  The  plaintiff's  right  to 
damages  cannot  be  resisted,  on  the  ground  that  the  proceedings  against 
him  were  defective ;  because  he  is  equally  subjected  to  the  disgrace  of  a 
criminal  charge,  and  put  to  the  same  expense  in  defending  himself 
against  it.(2)  It  has  been  held,  that,  in  this  action,  the  plaintiff  cannot 
recover  damages  for  the  extra  costs.(3)  Where  the  action  is  joint,  the 
jury  cannot  assess  several  damages.(4) 

The  defendant,  under  the  general  issue,(.5)  may  justify  the  proceedings 
against  the  plaintiff,  and  show  that  he  had  a  probable  cause  for  instituting 
them.  Where  the  charge  against  the  plaintiff  was  for  felony,  the  defend- 
ant has  been  allowed,  in  his  defence,,  after  giving  some  evidence  of 
probable  cause,  to  prove  the  general  bad  character  of  the  plaintiff ;  (6)  for 
in  this  case,  where  the  point  in  issue  is,  whether  the  defendant  acted  from 
malice  and  without  probable  cause,  it  may  be  thought  material  to  inquire 
into  the  situation  of  the  parties,  and  whether  the  defendant  had  any 
reasonable  ground  for  suspecting  the  plaintiff.  Now,  the  notoriety  of  the 
plaintiff's  character  for  dishonesty  is  a  circumstance  of  general  suspicion, 
not  to  be  disregarded.  In  certain  cases,  especially  if  the  plaintiff's  con- 
duct has  been  suspicious  on  the  particular  occasion  in  question,  a  man 
with  the  fairest  and  best  intentions  might  be  justified  in  acting  upon  such 
grounds,  and  might  iave  strong  reason  for  proceeding  against  a  person  of 
such  notorious  character.  An  inquiry  into  particular  facts,  with  a  view 
to  reflect  on  the  plaintiff's  character,  is  not  to  be  allowed. 

The  evidence  given  by  the  defendant  in  support  of  an  indictment  pre- 


(1)  Savffle  V.  Roberts,  Bull.  N.  P.  13,  14;  Jonea  v.  Gwyn,  1  Salk.  15.  Evidence  of  the  cir- 
Gumstanoes  of  the  defendant  is  admissible,  in  order  to  increase  the  damages..    Bull.  N".  P.  13. 

(2)  Pippet  V.  Heam,  5  Bam.  &  Aid.  634 ;  Chambers  v.  Robinson,  1  Str.  691 ;  Wicks  v.  Pent- 
ham,  4  T.  R.  247.  (Damages  for  loss  of  credit  may  be  recovered.  Goldsmith  v.  Picard,  21 
Ala.  142. 

(3)  Sinclair  v.  Bldred,  4  Taunt.  1 ;  Jenkins  v.  Biddulph,  4  Bing.  160  ;  "Webber  v.  Nicholas,  1 
By.  &  Mo.  419.  In  Sandbaok  v.  Thomas  (1  Stark.  N.  P.  0.  306),  the  extra  costs  were  held  to  be 
recoverable.    And  see  NoweU  v.  Roake,  1  Bam.  Sc  Cress.  404. 

(4)  See  Bull.  K  P.  15. 

(5)  Note  1112.— Geneeal  Issue.— In  Drummond  v.  Pigon  (2  Bing.  N.  C,  114),  held,  in  an  action 
for  maliciously  proceeding  to  outlawry,  the  general  issue,  not  guilty,  only  puts  in  issue  the  ex- 
istence of  reasonable  and  probable  cause,  and  not  the  reversal,  of  the  outlawry.  Held,  also,  that 
the  debtor's  going  abroad  after  an  arrest  for  debt  is  reasonable  and  probable  cause  for  the 
creditor's  proceeding  to  outlawry,  notwithstandii^g  the  creditor  may  know  that  the  debtor  has  an 
agent  in  England. 

Whether  the  suit  was  brought  maliciously,  and  for  the  purpose  of  oppressing  defendant,  is  a 
conclusion  to  be  drawn  by  the  jury.  Washington,  J.,  in  Ray  v.  Law,  1  Pet.  C.  C.  R.  201. 
Probable  cause  of  action  is  of  itself  a  su£Boient  answer  to  this  action,  although  he  fail  to  recover. 

*  *  And  see  2  Kent  0.  (6th  ed.)  p.  22,  n.  c,  and  the  cases  there  cited.  *  * 

(6)  Rodriguez  v.  Tadmire,  2  Esp.  N.  P.  0.  720.,  And  see  12  Rep.  92;  2  Inst.  51,  52.  In  a 
similar  case,  Mr.  Baron  "Wood  held,  that  the  defendant's  counsel  could  not  inquire,  whether  the 
plaintiff  was  a  person  of  suspicious  character,  and  whether  his  house  had  been  searched  on  former 
occasions.     Newsam  v.  Carr,  2  Stark.  N.  P.  C.  69. 
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ferred  against  the  plaintiff  for  a  felony,  at  the  supposed  commission  of 
•which  no  third  person  was  present,  has  been  thought  admissible  in  an 
action  for  maliciously  preferring  the  indictment ;  as,  also,  the  evidence  of 
the  defendant's  wife  under  the  same  circumstances.(l)  Proof  of  the  jury, 
on  the  previous  trial,  having  deliberated  and  hesitated  in  giving  their  ver- 
dict, has  been  allowed  to  be  given  by  the  defendant,  for  the  purpose  of 
showing  a  probable  cause.(2) 

2.  Actions  for  malicious  arrest. 

In  an  action  for  a  malicious  arrest,  the  plaintiff  will  have,  in  the  first 
place,  to  prove  the  fact  of  the  arrest.  "Where  the  arrest  is  in  consequence 
of  civil  process,  the  return  of  the  sheriff  upon  the  writ  is  evidence  of  the 
truth  of  the  fact  stated  in  the  return,  (3)  If  the  plaintiff  has  been  held  to 
bail,  this  will  sufficiently  appear  from  the  indorsement  on  the  writ.(4) 
Where  the  action  is  for  a  malicious  arrest  on  criminal  process,  and  the 
warrant  under  which  the  arrest  was  made  is  lost,  it  seems  that  parol  evi- 
dence of  it  will  be  received,  especially  if  it  does  not  appear  that  any  in- 
formation has  been  taken.(5)  An  actual  or  constructive  arrest  must  be 
shown.  In  a  case  where  a  sheriff's  officer,  to  whom  a  warrant  upon  a 
writ  against  the  plaintiff  had  been  delivered,  sent  a  message  to  the  plain- 
tiff, and  asked  him  to  fix  a  time  to  give  bail,  in  consequence  of  which  a 
time  was  fixed,  and  bail  given,  it  was  held,  that  an  action  for  a  malicious 
arrest  could  not  be  sustained  against  the  party  suing  out  the  writ, 
although  he  had  no  cause  of  action,  because  neither  an  actual  or  con- 
structive arrest  had  been  proved.(6)  Where  the  plaintiff  averred  that  the 
defendant  detained  him  in  custody  until  he  found  bail,  it  was  held  that  he 
was  entitled  to  recover  damages,  on  proving  some  detention,  although  no 
bail  was  put  in. (7) 


(1)  B.  N.  P.  14,  15  ;  Johnson  v.  Browning,  6  Mod.  216. 

(2)  Smitli  V.  Macdonald,  3  Bsp.  C.  "/.  As  to  what  circumstances  are  evidence  of  probable 
cause,  see  Cro.  Eliz.  134,  811;  1  Sand.  4,  601. 

(3)  Gyflford  v.  "Woodgate,  11  Bast,  296.  In  Lloyd  v.  Harris  (Peake's  C.  231),  it  was  consid- 
ered that  it.  was  necessary  to  prove  the  sheriff's  warrant  on  the  writ.  See  Jackson  v.  Bui-leigh, 
3  Bsp.  0.  34. 

(4)  B.  N.  P.  14;  Rogers  v.  Ilsoombe,  2  Esp.  Dig.  N.  P.  0.  38.  It  is  unnecessary  to  prove  the 
afadavit  to  hold  to  bail,  unless  it  is  averred.  "Webb  v.  Hearne,  1  B.  &  P.  281.  The  affidavit,  if 
alleged  to  have  been  made  generally,  may  be  proved  by  an  office  copy.  B.  N.  P.  14;  Casburn 
V.  Keed,  2  B.  Moore,  60.  On  the  evidence  of  arrest  under  process  of  the  sheriff's  court,  see 
ArundeU  v.  "White,  14  Bast,  216. 

(5)  Newsam  v.  Carr,  2  Stark.  0.  69.  That  the  action  should  be  case,  see  Elsee  v.  Smith,  2 
Chitt.  508;  Ragsdale  v.  Bowles,  16  Ala.  62. 

None  but  officers  are  bound  to  show  return  of  the  writ.  Plummet  v.  Deunet,  6  Greenl.  421 ; 
Middleton  v.  Price,  2  Strange,  1184 ;  1  Wils.  IT. 

(6)  Swpra,  p.  515 ;  Berry  v.  Adamson,  6  B.  &  C.  529  ;  Bieton  v.  Burridge,  3  Campb.  N.  P.  C. 
139.     And  see  Arrowsmith  v.  Le  Mesurier,  2  N.  E.  211. 

C?)  Bristow  V.  Heyward,  1  Stark.  N.  P.  0.  48. 
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The  proof  of  the  determination  of  the  previous  legal  proceedings,  which 
are  charged  as  being  malicious,  is  equally  necessary  in  this  species  of 
action  as  in  an  action  for  a  malicious  prosecution.  A  rule  of  court,  by 
■which  the  defendant  had  leave  to  discontinue  on  payment  of  costs, 
together  with  proof  that  the  costs  were  taxed  and  paid,  is  good  evidence 
of  the  determination  of  the  suit.(l)  And  it  seems  that,  wherever  a  suit  is 
determined  by  a  rule  of  court,  the  rule  is  proper  evidence  to  show  that  it 
is  at  an  end,  although  it  was  obtained  by  means  of  the  plaintiff's  own 
affidavit.(2)  But  a  judge's  order  to  stay  proceedings,  on  payment  of  costs, 
does  not  appear  to  be  sufScient  evidence  for  this  purpose.(3) 

The  same  observations  with  respect  to  the  accuracy  required  in  proving 
the  allegations  on  the  record,  occur  in  this  action,  as  in  the  preceding.(4) 
And  most  of  the  points  relating  to  the  proof  of  a  want  of  probable  cause 
and  of  malice,  which  have  been  noticed  in  treating  of  the  former  action, 
are  equally  applicable  in  an  action  for  a  malicious  arrest.(5) 

"Want  of  probable  cause. 

With  respect  to  the  proof  of  a  want  of  probable  cause  for  arresting  the 
plaintiff,  and  of  malice,  it  is  not  sufficient  to  show  that  the  defendant 
suffered  judgment  of  non-pros  in  his  action  against  the  plaintiff; (6)  nor 
that  the  plaintiff  was  arrested,  after  payment  to  the  defendant  of  debt  and 


(1)  Bristow  V.  Heyward,  1  Stark.  C.  48 ;  S.  C,  4  Campb.  213.  See  Gadd  v.  Bennett,  5  Price, 
540 ;  Brandt  v.  Peacock,  1  B.  &  C.  649. 

(2)  Brook  V.  Carpenter,  3  Bing.  301.     See  Austen  v.  Debnam,  3  B.  &  C.  139. 

(3)  Kirk  v.  French,  1  Esp.  N.  P.  C.  80.  And  see  by  Lord  EUenborough,  in  Bristow  T.  Hey- 
ward, 4  Campb.  N.  P.  C.  213.  An  order  of  the  Lord  Chancellor  directing  a  commission  of  bank- 
rupt to  be  superseded,  is  not  sufficient  proof  of  its  being  duly  superseded ;  the  writ  of  superse- 
deas under  the  great  seal  ought  to  be  produced.  Poynton  v.  Poster,  3  Campb.  C.  60  ;  Barton  t. 
Mills,  Cases  t.  Hard.  125.  As  to  the  determination  of  a  suit  in  the  sheriff's  court,  see  Arundell 
V.  White,  14  East,  215. 

(4)  Vide  supra,  ^.  b^B.  The  insertion  of  the  words  "  their  pledges  to  prosecute,"  insetting 
forth  the  record  of  a  judgment,  wiU  not  create  a  fatal  variance.  Judge  v.  Morgan,  13  Bast,  54*7. 
And  see  Arundell  v.  White,  14  Id.  216,  where  an  allegation  of  a  plaint  in  the  sheriff's  court, 
was  supported  by  proof  of  proceedings  before  one  of  the  sheriffs.  The  assize  courts  may  be 
stated  to  have  been  held  before  the  presiding  judge,  or  both  of  the  judges  of  assize.  R.  v. 
Alford,  Leach's  C.  0.  l'?9.  That  the  style  of  the  court  need  not  be  exactly  copied  on  the  record. 
See  Bushay  v.  "Watson,  2  BL  R.  1050 ;  2  B.  &  C.  4. 

(5)  Note  1113. — Variance. — In  RUey  v.  Gourley  (9  Conn.  R.  154),  the  substance  of  the 
charge  was  that  by  a  malicious  accusation  of  the  defendant,  the  plaintiff  had  suffered.  In  proof 
of  the  fact,  the  plaintiff  offered  the  complaint  made  by  the  defendant  against  him  by  a  name 
shghtly  differing  from  his  real  name,  together  with  the  oath  of  the  defendant,  that  this  was  the 
person  who  committed  the  felony;  held,  no  variance.  Williams,  J.,  says:  The  hbeler  might  as 
well  screen  himself  by  the  letter  of  the  Ubel,  as  this  defendant  by  the  letter  of  his  declaration 
or  writ. 

In  an  action  for  a  vexatious  suit,  and  holding  to  bail,  in  one  action  only,  the  records  in  other 
suits  are  not  admissible  for  any  purpose.    Ray  v.  Law,  1  Pet.  0.  C.  R.  207. 

"'  *  See  ante,  note  680,  as  to  variances  and  amendments.  Also,  Conover  v.  Mut.  Ins.  Co.,  3 
Denio,  254;  Sloan  v.  Pairchild,  1  Hill,  292;  Mann  v.  Herkimer  Mut.  Ins.  Co.,  4  Hill,  Wl.  *  * 

(6)  Sinclair  V.  Bdred,  4  Taunt.  7. 
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costs,  tlie  writ  having  issued  previous  to  the  payment  ;(1)  unless  the 
defendant  has  refused  to  sign  an  authority  to  the  sheriff  to  discharge  the 
plaintiff  out  of  custody.(2)  "Where  the  defendant  has  been  the  actor  in 
putting  an  end  to  the  former  proceedings,  as  by  voluntarily  discontinuing 
them,  and  there  has  been  a  very  short  interval  between  the  arrest  and  the 
abandonment  of  the  action,  the  absence  of  probable  cause,  and  malice  on 
the  part  of  the  defendant,  may  properly  be  left  for  the  consideration  of- 
the  jury.(3)  But  the  mere  circumstance  of  the  discontinuance  of  a  former 
action  does  not  exclude  the  existence  of  a  probable  cause. (4) 

Where  there  have  been  mutual  dealings  between  the  plaintiff  and  the 
defendant,  and  items  are  ascertained  to  be  due  on  each  side  of  tte  account, 
an  arrest  for  the  amount  of  one  side  of  the  account,  without  deducting 
what  is  due  on  the  other,  is  malicious,  and  without  probable  cause.(5) 
And,  in  answer  to  an  action  for  maliciously  arresting  the  plaintiff  without 
having  a  cause  of  action  to  a  bailable  amount,  it  is  not  sufficient  to  show 
that  the  defendant  had  a  cause  of  action  to  the  requisite  amount,  if  it  be  a 
different  cause  from  that  mentioned  in  the  affidavit  to  hold  to  bail. (6) 
Though,  in  an  action  in  that  particular  form,  it  will  be  sufiicient  for  the 
defendant  to  prove  a  debt  to  a  bailable  amount,  notwithstanding  it  is 
much  less  than  the  sum  for  which  the  plaintiff  was  arrested. (7)  It  is  not 
sufficient  proof  of  a  want  of  probable  cause  for  holding  tlie  plaintiff  to  bail 
for  a  particular  sum,  to  show  that  a  less  sum  was  paid  into  court,  and 
taken  out  by  the  defendant,  who,  in  consequence,  relinquished  his  action 
against  the  plaintiff.(8) 

Damages. 

The  questions  which  occur  in  this  action  respecting  the  damages,  and 
the  evidence  under  the  general  issue,  have  been  before  considered,  in 
treating  of  the  action  for  a  malicious  prosecution.  It  is  competent  for  the 
defendant  to  show  that  he  acted,  bona  fide,  upon  the  opinion  of  a  pro- 
fessional adviser,  although  it  may  be  erroneous,  provided  it  has  been 
given  upon  a  full  and  correct  statement  of  facts.(9)    It  has  been  held  in 


(1)  Page  V.  Wyple,  3  East,  314 ;  Gibaon  v.  Charters,  2  Bos.  &  Pull.  129,  where  the  payment 
was  made  before  the  issuing  of  the  writ,  but  after  the  affidavit  to  hold  to  bail ;  Scheible  v.  Pair- 
barn,  1  Bos.  &  Pull.  388.  Where,  the  defendant  sued  out  the  writ,  after  a  release  of  the  debt,  it 
isi  evidence  of  malice.    Hob.  261. 

(2)  Grozer  v.  Pilling,  4  Barn.  &,  Cress.  26. 

(3)  Nicholson  v.  CoghUl,  4  Barn.  &  Cress.  21. 

(4)  Bristow  V.  Heyward,  1  Stark,,  N.  P.  0.  50. 

(5)  Austin  V.  Debnam,  3  Barn.  &  Cress.  '  39,  overruling  Brown  v.  Pigeon,  2  Carapb.  0.  594. 
And  see  Dronefleld  v.  Archer,  5  Barn,  k  Ala,  ?13. 

(6)  Wetherden  v.  Bmbden,  1  Oampb.  N.  P.  C.  295., 

(7)  "Wilkinson  v.  Mawbey,  cited  1  Campb.  N.  P.  C.  297.  See  Saville  v.  Roberts,  I  Salk.  14; 
Robins  v.  Robins,  1  Salk.  15, 

(8)  Jackson  v.  Burleigh,  3  Esp.  N.  P.  C.  34. 

(9)  Ravenga  v.  Mackintosh,  2  Barn.  &  Cress.  697 ;  Snow  v.  Allen,  1  Stark.  N.  P.  C.  502 ; 
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one  case,  that  the  plaintiff  could  not  call  an  arbitrator,  to  whom  a  cause 
had  been  referred,  and  who  had  examined  the  parties  to  the  suit,  and 
inspected  their  books,  to  prove  that  there  existed  no  cause  of  action.(l) 


CHAPTEE  XVIII. 

OF   EVIDENCE   IN  AN  ACTION   OF   EJECTMENT. 

I 

The  proceedings  in  an  action  of  ejectment  have  been  instituted  for  the 
purpose  of  trying  this  question  : — which  of  the  litigating  parties  is  entitled 
to  the  possession  of  an  estate,  the  party  claiming  possession,  or  the  person 
who  is  supposed  to  withhold  possession  unlawfully.  The  lessor  of  the 
plaintiff  must,  therefore,  prove  the  defendant,  or  if  the  defendant  defend 
as  landlord,  mu^t  prove  his  tenant,  in  possession  of  the  premises  which  he 
seeks  to  recover ;  and  further,  must  show  in  himself  a  legal  title  to  the 
possession,  at  the  time  when  he  is  supposed  to  have  made  the  demise 
stated  in  the  declaration ;  and  in  some  cases,  must  prove  an  actual  ouster 
by  the  defendant.  A  few  general  observations  may  be  made  upon  each 
of  these  points,  before  the  particular  cases  of  ejectment  come  to  be  con- 
sidered. 

Defendant's  possession. 

Plaintiffs  have  been  of  late  years,  in  many  instances  nonsuited,  from 
failing  to  prove  at  the  trial,  the  defendant's  possession  of  the  premises 
mentioned  in  the  ejectment ;  but  this  being  inconsistent  with  the  true 
meaning  of  the  consent  rule,  by  which  the  defendant  is  required  to  insist 
only  upon  his  title,  an  order  has  been  lately  made  by  the  courts  of  King's 
Bench  and  Common  Pleas,  by  which  the  defendant  is  required  to  specify 
in  the  consent  rule,  for  what  premises  he  intends  to  defend,  and  to  consent 
to  confess  upon  the  trial,  that  the  defendant  (if  he  defends  as  tenant,  or  in 
case  he  defends  as  landlord,  that  his  tenant)  was  at  the  time  of  the  service 
of  the  declaration,  in  the  possession  of  such  premises ;  and  if  upon  the 
trial  the  defendant  shall  not  confess  such  possession  as  well  as  lease,  entry 
and  ouster,  whereby  the  plaintiff  shall  not  be  able  further  to  prosecute  his 
suit  against  the  said  defendaat,  then  no  costs  shall  be  allowed  for  not 


Hewlett  V.  Kratchley,  5  Taunt.  281 ;  Gro.  Jac.  320.    See  also  Walter  v.  Sample,  25  Penn.  State 
R.  i16. 

(1)  Habershon  y.  Troby,  3  Esp.  N.  P.  C.  38,  by  Lord  Kenyon.  This  decision  appears  to  con- 
flict, in  principle,  with  other  cases  determined  by  the  same  judge.  See  Gregory  t.  Howatdj  3 
Eap.  N.  P.  C.  133 ;  Slack  v.  Buchanan,  Peake's  N.  P.  0.  5.    And  see  Vol.  I. 

Vol.  hi.  37 
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further  prosecuting  the  same,  but  the  said  defendant  shall  pay  costs  to  the 
plaintiffin  that  case  to  be  taxed.(l) 

(The  forms  of  proceeding  have  been  of  late  years  very  much  simplified 
in  England  as  well  as  in  the  several  states  of  the  Union  ;  but  these  changes 
of  form  have  not  essentially  modified  the  rules  of  evidence  applicable  to 
the  action.  In  most  cases,  the  plaintiff  asserts  title,  and  in  all  cases,  the 
right  to  the  immediate  possession  of  the  premises  which  are  the  subject  of 
the  action.  And  though  the  plaintiff  do  not  assert  title  in  fee  in  himselfi 
the  title  of  his  grantor  is  often  necessarily  brought  in  question,  in  the  act 
of  showing  his  right  to  the  possession. (2) 

In  New  York  the  action  of  ejectment  takes  the  place  of  the  writ  of 
right,  and  may  be  brought  as  formerly,  to  recover  lands,  tenements  or  he- 
reditaments, by  any  person  claiming  an  estate  therein,  in  fee  or  for  life 
either  as  heir,  devisee,  or  purchaser;  and  by  any  widow  to  recover  dower 
of  such  premises.  But  no  person  can  recover  in  ejectment,  unless  he  has 
at  the  time  of  commencing  the  action,  a  valid  subsisting  interest  in  the 
premises  claimed,  and  a  right  to  recover  the  same,  or  to  recover  the  pos- 
session thereof,  to  be  proved  and  established  at  the  trial. (3) 

The  action  is  brought  against  the  occupant  of  the  premises ;  and  the 
complaint,  as  prescribed  by  the  Eevised  Statutes,  alleges  that  on  a  certain 
day  (which  must  be  after  the  plaintiff's  title  accrued),  the  plaintiff  was 
possessed  of  the  premises  in  question,  particularly  describing  them,  and 
being  so  possessed  thereof  the  defendant  afterwards  entered  into  such 
premises,  and  that  he  unlawfully  withholds  from  the  plaintiff  the  posses- 
sion thereof.(4)  How  far  the  Code  of  Procedure  has  modified  the  precise 
form  of  the  pleadings  in  the  action,  does  not  seem  to  be  definitely  settled  ?(6) 
The  allegation  that  the  plaintiff  was  on  a  day  named  the  owner  in  fee  and 
possessed  of  the  premises  is  a  sufficient  allegation  of  title  ;(6)  since  posses- 
sion is  evidence  of  title.(7) 

An  allegation  of  conveyance  by  deed  to  the  plaintiff,  or  proof  thereof 


fl)  4  Barn,  k  Aid.  196 ;  2  Bro.  &  Bing.  470.  As  to  proof  of  occupation  of  premises,  see  Doe 
V.  Cartwright,  1  Ry.  &  Mo.  62  ;  Doe  v.  Anderson,  1  Stark.  C.  262 ;  Doe  v.  James,  2  Barn.  &  Aid. 
Sn  ;  Doe  v.  Alexander,  3  Stark.  N.  P.  C.  510. 

(2)  A  lessee  for  the  terra  of  one  year  may  maintain  the  action.  Gardner  v.  Keteltas,  3  Hill 
N.  T.  R.  330.  But  as  against  his  lessor,  he  may  also  bring  an  action  for  damages,  on  the  land- 
lord's implied  agreement  to  deliver  the  possession.  Coo  v.  Clay,  5  Bingham,  440 ;  TruU  v. 
Granger,  4  Selden  N.  Y.  R.  115.  See  Whitney  v.  Allaire,  1  Comst.  305.  As  to  the  present 
form  of  the  action  of  ejectment,  in  England,  see  15  &  16  Vict.  ch.  76. 

(3)  2  K  S.  400  (3d  ed.) 

(4)  Idem,  401.  If  the  premises  are  not  actuaUy  occupied  by  any  one,  the  suit  is  brought 
against  the  person  claiming  title.    Banyer  v.  Empu-e,  5  HUl  K.  48. 

(5)  Code  of  N.  T.,  §  455.  The  general  provisions  of  the  Eevised  Statues  relating  to  reid 
property  are  retained. 

(6)  The  Mayor,  &c.,  of  N.  T.  v.  Campbell,  18  Barb.  156. 

(T)  Hill  v.  Draper,  10  Barb.  454;  Bamhart  v.  Greenshield,  28  Eng.  Law  &  Eq.  83. 
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on  the  trial,  is  not  sufficient  evidence  of  title.(l)  'Plaintiff  must  show  title 
in  himself  and  a  present  right  of  possession -,(2)  but  it  has  been  held  that 
an  allegation  that  the  plaintiff  is  the  owner  in  fee  of  the  premises,  and  that 
the  defendant  in  possession  unlawfully  withholds  the  possession  thereof 
from  the  plaintiff,  concluding  with  a  demand  of  judgment  for  the  surren- 
der of  the  premises,  is  sufficient,  because  it  implies  a  present  right  of  pos- 
session.(3)  The  proof  of  the  plaintiff's  right  of  possession  will  depend 
upon  the  circumstances  of  the  case ;  if  the  plaintiff  claims  under  the  de- 
fendant, he  cannot  attack  his  title,  and  must,  therefore,  show  a  right  to  the 
possession  acquired  from  the  defendant.(4)  And  the  defendant  may  show 
that  the  plaintiff  is  not  entitled  to  the  possession,  by  proving  that  he,  the 
defendant,  is  equitably  the  owner  of  the  premises  and  entitled  to  a  con- 
veyance thereof.)(o) 

Locality  of  premises. 

The  locality  of  the  premises  must  correspond  with  the  description  in 
the  declaration.  "Where  the  premises  were  described  as  situate  in  two 
parishes  which  were  united  only  for  the  purpose  of  maintaining  their 
poor,  the  variance  was  held  fatal. (6)  But  where  the  lands  were  stated  to 
be  situate  in  the  parish  of  A.  and  B.,  which  were  distinct  parishes,  the  de- 
mise was  considered,  upon  a  motion  for  a  new  trial,  as  of  lands  situate 
partly  in  one,  and  partly  in  the  other  parish.(7)  Where  the  premises 
were  laid  to  be  in  the  parish  of  Farnham,  and  were  proved  at  the  trial  to 
be  in  the  parish  of  Farnham  Eoyal,  it  was  held  not  to  be  a  fatal  variance, 
unless  it  could  be  proved  that  there  were  two  Farnhams.(8) 


(1)  Gardner  v.  Hart,  1  Comst.  528.  Sucli  proof  is  consistent  with  an  adverse  possession  at 
the  time  the  deed  was  giveu. 

(2)  Laytuan  v.  Whiting,  20  Barb.  559. 

(3)  Walter  v.  Lockwood,  23  Id.  228. 

(4)  Spencer  v.  Tobey,  22  Id.  260. 

(5)  Crary  v.  Goodman,  2  Kernan  N.  T.  E.  266.  As  to  the  mode  of  pleading  in  the  action, 
see  Fosgate  v.  The  Herljimer  M.  &  H.  Co.,  Id.  580. 

(6)  Goodtitle  v.  Lammiman,  2  Campb.  N.  P.  C.  2^4.  A  house  being  watched  by  parish  watch- 
men, is  evidence  of  parochiality.    Doe  v.  Welsh,  4  Campb.  N.  P.  C.  264. 

(See  CarroU  V.  Carroll,  16  How.  U.  S.  215.  The  plaintiff  must  not  only  show  a  right  to  recover 
the  premises  according  to  their  description  in  his  complaint,  but  must  also  show  a  right  to  recover 
(he  interest  he  claims  in  them.  Cole  v.  Irvine,  6  Hill  R.  634 ;  Rupert  v.  Mark,  15  IH.  540.  But 
i^  where  several  defendants  are  charged  with  a  joint  occupancy,  the  answer  does  not  deny  the 
allegation,  the  defendants  will  not  be  permitted  to  interpose  the  objection  on  the  trial.  An  ob- 
jection to  the  improper  joinder  of  parties  must  be  taken  by  answer  or  demurrer.  Posgate  v.  The 
Herkimer  Manuf  and  Hydraulic  Co.,  2  Kernan  R.  580.  As  a  general  rule,  the  plaintiff  must 
recover  on  the  strength  of  the  title  which  he  sets  forth,'  and  the  precise  interest  in  the  premises 
claimed  by  him.  Rawling  v.  Bailey,  15  lU.  118.  But  proof  of  prior  peaceable  possession  of 
premises  is  sufficient  to  enable  the  plaintiff  to  maiutaui  the  action  against  a  stranger  for  ejectin"- 
him  from  the  premises.    Tappscott  v.  Cobbs,  11  Gratt.  112.) 

(1)  Goodtitle  v.  Walter,  4  Taunt.  611. 

(8)  Doe  V.  Salter,  13  East,  9,     And  see  Rex  v.  Glossop,  4  Barn.  &  Aid.  619,  where  St.  Mary 
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Proof  of  title  as  laid. 

The  title  proved  must  not  be  inconsistent  with  the  demise  laid  in  the 
declaration.  If  the  lease  is  a  joint  lease  from  several  persons,  they  must 
be  proved  to  haye  bad  such  an  interest  ad  would  enable  them  to  join  in  a 
demise  of  all  the  premises  in  question.  The  plaintiff  cannot  declare  on 
the  joint  demise  of  tenants  in  common  ;(1)  though  he  may  declare  on  the 
several  demises  of  joint  tenants,  because  the  letting  severs  the  joint  ten- 
ancy.(2)  Where  the  plaintiff  declared  on  a  lease  niade  by  A.  and  B,,  and 
it  appeared  at  the  trial,  that  A,  was  tenant  for  life,  and  B.  had  the  re- 
mainder in  fee,  so  that  they  could  not  join  in  a  present  demise,  the  plain- 
tiff failed.(3)  In  support  of  the  right  to  make  a  joint  demise,  it  will  be 
sufficient  to  prove  a  payment  of  one  entire  rent  by  the  defendant  to  the 
common  agent  of  the  several  lessors  of  the  plaintiff,  although  it  should 
appear,  on  the  examination  of  the  agent,  that  he  had  been  appointed  by 
the  several  parties  at  different  times.(4)  It  is  sufficient,  if  the  plaintiff  was 
entitled  to  the  premises  at  the  time  of  the  demise.(5) 

It  seems  that  the  demise  of  the  lands  of  a  feme  covert  may  be  stated  as 
having  been  made  by  the  husband  and  wife  jointly.(6)  Where  the  de- 
mise ia  alleged  to  be  by  deed  under  the  seal  of  a  corporation,  the  fact  need 
not  be  proved, (7)  since  it  is  admitted  by  the  consent  rule.  The  extent  of 
the  demise,  though  it  be  greater  than  the  interest  of  the  lessor  of  the 
plaintiff,  is  immaterial.(8)  And  the  verdict  may  be  for  a  smaller  share  of 
interest  than  is  alleged  in  the  land  claimed,(9)  or  for  a  less  quantity  of  the 


Lambeth  waa  stated,  instead  of  Lambeth.    And  see  Doe  v.  Harris,  5  Maule  &  Selw.  32S;  Kirt- 
land  V.  Pounsett,  1  Taunt.  570. 

(!)  Co.  Litt.  200  a;  Mantle  v.  "WoUington,  Cro.  Jao.  166 ;  Moore  t.  Fursden,  1  Show.  342  ; 
Heatherly  t.  Weston,  2  Wils.  232. 

(2)  Doe  dem.  Marsack  v.  Eead,  12  East,  67 ;  Doe  dem.  Whayman  v.  Chaplin,  3  Taunt.  130  ; 
Doe  dem.  Lulham  v.  Fenn,  3  Campb.  N.  P.  C.  190. 

(3)  Treport's  Case,  6  Kep.  14  b ;  Co.  Lit.  45,  u. 

(4)  Doe  dem.  Clark  v.  Grant,  12  Bast,  221.  A  joint  condition  of  re-entry  may  be  construed 
di^unotively.    Doe  t.  White,  4  Bing.  276. 

(5)  Doe  V.  Bluek,  3  Campb.  N,  P.  C.  447.  One  of  several  heirs  may  maintain  the  action,  not- 
withstanding the  other  heirs  are  not  joined,  with  him.  Dawd  v.  Gilchrist,  1  Jones  Law  N.  C- 
353.  If  the  plaintiff  seeks  to  recover  on  a  joint  demise,  and  on  the  trial  moves  to  amend  by 
striking  out  the  names  of  two  of  the  lessors,  and  the  amendment  is  allowed,  no  objection  can  bo 
taken  to  the  ruling  of  the  court ;  it  being  a  question  of  practice.  Seabury  v.  Stewart,  22  Ala, 
207.  Aa  to  the  effect  ot  the  Statute'of  Limitations,  which  has  run  against  one  of  the  lessors,  iu 
the  case  of  separate,  demises,  see  Eawla  v.  Doe,  23  Id.  240. 

(6)  Cro.  Car.  165.  See  Cro.  Eliz,  112,  438;  Cro.  Jac.  617;  Yelv.  1,  2;  Brownl.  248;  1 
fiep.  61  b. 

(7)  Furley  v.  Wood,  1  Bap.  N.  P.  C.  197  ;  Roa  v.  Clarke,  Peake's  N.  P.  C.  4 ;  Co.  Lit.  270  b, 
n.  1.  After  verdict,  the  demise  will  be  intended  to  have  been  made  by  deed.  Patrick  v.  Batts, 
Carth.  390. 

(8)  Doe  V.  Porter,  3  T.  B.  13 ;  by  Bayley,  J.,  Doe  v.  Jackson,  1  Barn.  4  Cress.  454. 

(9)  1  Sid.  239  ;  1  Burr.  330.  An  undivided  share  may  be  recovered  under  a  demise  of  ths 
whole.  Doe  v.  Wippel,  1  Bsp.  N.  P.  0.  360 ;  Doe  v.  Fearne,  3  Campb.  190 ;  Roe  v.  Lonsdale, 
12  Bast,  39. 
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land.(l)  After  tlie  plaintiff  has  proved  his  title  to  a  verdict,  the  court 
will  not  try  the  question  as  to  the  extent  of  his  claim,  as  defined  by  partic- 
ular metes  and  bounds.(2) 

The  plaintiff  must  recover  on  the  strength  of  his  own  title,  and  not  on 
the  weakness  of  that  of  the  defendant.(3)  But  an  uninterrupted  possession 
for  twenty  years,  is  conclusive  of  the  right,  upon  a  trial  of  ejectment, 
either  for  the  plaintiff  or  the  defendant -,(4)  unless  the  possession  has  been 
by  the  permission  of  the  other  party,  or  the  person  under  whom  he  claims ; 
or  unless  the  title  of  the  party  out  of  possession  has  not  accrued  till  within 
twenty  years,  or  he  has  labored  under  some  disability,  which  has  con- 
tinued till  within  the  period  allowed  for  an  entry. 

Adverse  possession. 

The  possession  of  a  cestui  que  trust  cannot  be  considered  as  adverse  to 
the  right  of  his  trustees,  where  it  is  consistent  with  the  deed  of  trust.(5) 
And  where  interest  has  been  paid  on  a  mortgage,  it  will  prevent  the  pos- 
session of  the  mortgagor  from  being  considered  as  adverse  to  the  mortga- 
gee.(6)  The  possession  of  the  particular  tenant  will  not  be  adverse  to  that 
of  the  remainderman,  or  reversioner,  although  a  right  of  entry  may  have 
accrued  by  reason  of  a  forfeiture.(7)  And  though  a  tenant  by  lease,  pays 
rent  to  a  stranger,  or  accepts  an  indenture,  reserving  rent  from  him,  it 
will  not  be  evidence  of  an  adverse  possession  against  his  landlord.(8) 
Twenty  years  possession  of  a  cottage,  built  on  the  waste  of  a  manor, 
without  the  permission  of  the  lord,  is  a  good  title  in  ejectment;  but  if  it 
was  built  at  first  by  the  lord's  permission,  or  any  acknowledgment  has 
been  made,  the  occupation  will  be  deemed  permissive,  and  not  adverse.(9) 

It  seems,  that  encroachments  of  a  tenant  upon  a  waste  adjoining  the 
land  demised  shall  be  intended  to  be  made  for  the  benefit  of  his  landlord 
after  the  term  expired,  especially  if  his  landlord  be  seized  in  fee  of  the 


(1)  Cro.  BUz.  13 ;  Telv.  114. 

(2)  Doe  V.  ■Wilson,  2  Stark.  N.  P.  0.  4^1. 

(3)  Martin  v.  Strachan,  4  T.  R.  107,  n. ;  Goodtitle  v.  Baldwin,  11  Bast,  494. 

(4)  Bull.  N.  P.  103  a;  Stokes  v.  Berry,  Salk.  421 ;  St.  21,  Jac.  I,  e.  16.  The  possession  may 
be  proved  by  evidence  of  any  acts  of  ownership  which  the  case  affords,  as  receipt  of  rents,  or  out- 
ting  down  trees.     Stanley  v.  White,  14  Bast,  333. 

(5)  Keene  v.  Dearden,  8  Bast,  248 ;  Green  v.  RoUe,  Lord  Raym.  116.  *  *  See  tit.  "Seimn,'' 
in  Hilliard  on  Property,  and  in  4  Kent  C.  And  as  to  adverse  possession,  see  ante,  note  1095.  *  * 
(See  ajso  Code  of  Procedure- of  N.  T.,  ch.  2,  §§  15-88.) 

(6)  Hitcher  v.  Fineux,  1  Lord  Raym.  UO ;  Hall  v.  Doe,  5  Barn.  &  Aid.  690. 

(7)  Doe  V.  Danvers,  7  East,  299.  See  Taylor  v.  Horde,  1  Burr.  60 ;  Doe  v.  Brightwen,  10 
East,  583. 

(8)  Bull.  N.  P.  103  a ;  Bbers  v.  Archb.  Tork,  Hob.  332.  It  is  said  that  the  declarations  of 
the  tenant  in  favor  of  the  stranger  may  be  left  to  the  jury,  especially  if  the  stranger  has  a  color 
of  title.    BuU.  N.  P.  104  a. 

(9)  Bull.  N.  P.  103  a ;  Doe  v.  Wilkinson,  3  B.  &  C.  413.  "Wherever  the  relation  of  landlord 
and  tenant  can  be  implied,  the  posseaeion  is  not  adverse.    Roe  v.  Perrars,  2  Bos.  &  Pull.  5*2. 
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waste.(l)  An  entry  by  a  younger  brother  or  sister,  after  the  death  of  the 
father,  is  not  considered  as  adverse  to  the  heir,  but  as  made  with  a  yiew 
to  preserve  his  possession. (2)  Yet  if  the  younger  brother  or  sister  has 
occupied  the  premises  for  a  long  space  of  time,  and  the  heir  has  resided 
near  the  spot,  without  offering  any  interruption,  it  will  be  left  to  the  jury 
to  presume,  unless  the  contrary  be  shown,  that  the  ancestor  had  only  a 
particular  estate,  which  was  settled  on  the  younger  branches  of  his 
family.(3)  The  possession  of  one  coparcener,  joint  tenant,  or  tenant  in 
common,  is  not  adverse  to  the  title  of  his  co-tenant.(4)  A  declaration 
made  by  a  person  in  possession,  of  being  only  entitled  for  life,  is  admis- 
sible evidence,  after  his  death,  to  rebut  the  presumption  that  his  possession 
was  adverse. (5) 

And  the  absence  of  any  adverse  possession  will  frequently  afford  a  suf- 
ficient answer  to  a  title  founded  on  the  operation  of  a  fine  with  proclama- 
tions. As  where  the  person  levying  the  fine  has  merely  received  the  rent 
of  the  tenant  of  the  land,  without  ousting  him.((i)  The  plaintiff's  right 
of  entry  will  not  be  taken  away,  in  consequence  of  a  "descent  cast,"  un- 
less the  defendant's  ancestor  has  committed  an  actual  disseizin,  and  not 
merely  a  disseizin  at  election,  such  as  the  wrpngful  occupation  of  a  tenant 
by  sufferance. (7) 

Legal  title.    Outstanding  term. 

The  plaintiff  must  prove  a  legal  title  to  the  premises  claimed;  an  equit- 
able title  is  not  sufficient.(8)  And  an  outstanding  term  may  be  set  up  as 
a  bar  to  the  owner  of  the  inheritance,  even  though  he  claim  only  subject 
to  the  charge.(9)  Although  the  jury  may  be  allowed,  or  directed  to  pre- 
sume the  surrender  of  a  satisi'cd  term,  yet  if  it  appear  as  outstanding  upon 
a  special  verdict,  the  plaintiff  cannot  recover.(lO)  A  surrender  of  an  out- 
standing term  will,  in  general  be  presumed,  where  the  trustees  ought  to 


(1)  Bryan  v.  Winwood,  1  Taunt.  208.  See  Doe  v.  Davis,  1  Esp.  N.  P.  C.  461 ;  Doe  v  Mulli- 
nar,  Id.  460 ;  Attorney-General  v.  TuUerton,  2  Vea.  &  Beam.  263. 

(2)  Co.  Litt.  242;  Sharrington  v.  Shotten,  Plowd.  298,  306;  Bull.  N.  P.  102. 

(3)  Jayne  v.  Price,  5  Taunt.  326. 

(4)  Pord  T.  Grey,  6  Mod.  44. 

(5)  Doe  V.  Pettit,  5  B.  &  Aid.  223. 

(6)  Co.  Litt.  323  ;  Townshend  v.  Ash,  3  Atk.  356 ;  Smith  v.  Packhurst,  3  Atk.  141 ;  Plowd. 
Com.  191 ;  Permer'a  Case,  3  Co.  11.  An  entry  is  not  necessary  to  avoid  a  fine  levied  by  a  mort- 
gagor.   Hall  V.  Doe,  5  B.  &  Aid  687. 

(1)  Doe  V.  Hull,  2  Dow.  &  Ryl.  38.  And  see  respecting  the  nature'  of  disseizin,  Co.  Litt- 153  b, 
240  b ;  Bluuden  v.  Baugh,  Cro.  Car.  303 ;  by  Lord  Holt,  Salk.  246 ;  Lord  Mansfield's  obser- 
vations in  Taylor  V.  Horde,  1  Burr.  60  ;  by  Lord  Ellenborough,  1  East,  312;  Williams  v.  Thomas, 
12  East,  141 ;  Tennett  v.  "Weare,  3  Price,  575  ;  St.  32  H.  Till,  c.  33. 

(8)  Eoe  V.  Reed,  8  T.  E.  188 ;  Doe  v.  Wroot,  6  Bast,  138.  A  mortgage,  set  up  by  the  de- 
fendant, will,  under  some  circumstances,  be  presumed  satisfied.  Bull.  N.  P.  110,  That  a  sur- 
render by  a  copyholder  may  be  presumed,  see  Scriven,  536  ;  1  H.  Bl.  457. 

(9)  Doe  V.  Staple,  2  T.  R.  684. 

(10)  Goodtitle  v.  Jones,  7  T.  E.  47. 
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convey  to  the  beneficial  owaer,(l)  or  where  the  term  is  satisfied,  and  is  set 
up  by  'a  mortgagor  against  a  mortgagee.(2)  But  such  a  presumption  will 
not  be  made,  where  it  would  have  been  a  breach  of  trust  in  the  trustees 
to  have  surrendered  the  term  ;(3)  or,  in  general,  where  the  presumption 
would  be  against  the  interests  of  the  owner  of  the  inheritance,  especially 
if  the  term  has  been  recognized  as  subsisting  at  a  late  period.(4)  The 
mere  fact  of  a  term  having  been  satisfied,  does  not  afford  sufficient  ground 
upon  which  a  jury  can  presume  it  surreadered.(5) 

It  has  been  said,  that  where  acts  are  done  or  omitted  by  the  owner  of 
the  inheritance,  and  persons  dealing  with  him  as  to  the  land,  which  ought 
not  reasonably  to  have  been  done  or  omitted,  if  the  term'  existed  in  the 
hands  of  a  trustee,  a  surrender  may  be  presumed.(6)  The  application  of 
this  rule  to  the  case  of  terms  expressly  assigned  to  attend  the  inheritance 
(where  the  possession  of  the  land  by  the  cestui  que  trust  is  consistent  with 
the  terms  of  the  trust),  has  given  rise  to  much  difference  of  opinion.  It 
seems  to  be  the  present  doctrine  of  the  Court  of  King's  Bench,  that  the 
presumption  of  a  surrender  may  be  made,  where  the  outstanding  terms 
are  not  noticed  or  assigned  on  the  occasion  of  subsequent  marriage  settle- 
ments or  other  conveyances  of  tlie  land.(7)  But  this  doctrine  has  been 
m.uch  questioned  by  the  authorities  in  chancery.(8) 

Proof  of  onster,  when. 

By  the  fictitious  proceedings  in  this  action,  the  defendant,  the  party  in 
possession,  is  admitted  to  defend,  on  condition  of  his  entering  into  a  rule 
to  confess,  at  the  trial  of  the  cause,  the  lease  of  the  supposed  lessor  of  the 
plaintifE^  the  plaintiff's  entry  and  ouster.  These  are  the  usual  terms  on 
which  he  is  admitted  to  defend.  But  if  the  defendant  is  tenant  in  com- 
mon, or  joint  tenant,  or  parcener,  with  the  lessor  of  the  plaintiff  (in  which 
cases,  since  the  possession  of  the  defendant  is,  prima  facie  the  possession  of 
all  the  co-tenants,  an  actual  ouster  must  be  proved),  the  court  whence  the 
proceedings  issue,  will  allow  him,  on  proper  afi&davit,  to  confess  only  lease 
and  entry,  ^yithout  also  confessing  ouster.    If  this  course  has  been  taken, 


(1)  By  Lord  Keuyon,  Doe  v  Staple,  2  T.  R.  696;  Doe  T.  Sybourn,  7  T.  E.  2. 

(2)  By  Lord  Kenyon,  Doe  v.  Staple,  2  T.  E.  696. 

(3)  Keene  v.  Deardon,  8  East,  267. 

(4)  Doe  V.  Scott,  11  East,  418.  See  Doe  v.  Wriglit,  2  Bam.  &  AW.  720.  A  conveyance  will 
not,  in  general,  be  presumed,  where  the  original  enjoyment  was  consistent  with  the  fact  of  there 
having  been  done.  Doe  v.  Eeed,  5  Bam.  &  Aid.  232.  "Where  the  plalntiif  produced  an  original 
lease  of  the  premises  for  a  long  term,  and  proved  possession  for  ^eventy  years,  the  mesne  assign- 
ments were  presumed.    Earl  v.  Baxter,  2  Bl.  E.  1228. 

(5)  By  Lord  Eldon,  Evana  v.  Bicknell,  6  Ves.  jun!  184 ;  Sugden's  V.  &  P.  424  (Yth  ed.) 

(6)  By  Lord  Tenterden,  Ch.  J.,  2  Barn.  &  Aid.  792. 

(7)  Doe  V.  HUder,  2  Barn.  &  Aid.  710.  See  Bartlett  v.  Downes,  3  Barn.  &  Cress.  616.  In 
Doe  V.  HUder,  the  question  arose  between  a  judgment  creditor  and  the  purchaser  of  the  in- 
heritance. 

(8)  Doe  V.  Putland,  Sugden's  T.  &  P.  438 ;  Aspinall  v.  Kempson,  Sugden's  T,  &  P.  443  (Jth  ed.) 
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the  consent  rule  is  not  evidence  of  the  ouster,  as  it  -would  be  if  it  were 
general  to  confess  ouster  as  well  as  lease  and  entry  ;(1)  and,  therefore,  the 
ouster  must  he  proved  by  other  means ;  as,  by  showing  that  the  defendant 
held  adversely,  or  that  he  denied  the  title  of  the  other  co-tenants,  or 
claimed  the  whole  of  the  premises  for  himself;  or  denied  possession  to  the 
others ;  or  had  the  sole  and  undisturbed  possession  for  a  long  course  of 
years  without  payment  of  rent,  and  without  any  claim  of  any  part  of  the 
profits  by  the  other  co-tenants  during  the  whole  of  the  time.(2)  But  the 
receipt  of  the  whole  rent  is  equivocal ;  and  a  refusal  to  account  is  not  of 
itself  sufficient  evideuce  of  an  ouster,  without  denying  the  title.(3)  In  one 
case  it  has  been  held,  that  the  receipt  of  rent  for  the  period  of  twenty-six 
years  did  not  prove  an  ouster.(4)  And  where  one  tenant  in  common  had 
levied  a  fine,  and  took  the  rents  and  profits  afterwards  for  nearly  five 
years,  it  was  considered  that  there  was  no  evidence  from  which  a  jury 
should  be  directed  to  find  an  ouster  at  the  time  of  the  fine  levied.(5) 

Proof  of  entry  when. 

The  plaintifi"  must  prove  an  actual  entry  on  the  premises  before  the 
commencement  of  the  suit,  where  his  title  would  otherwise  be  barred  by 
the  Statute  of  Limitations  ;  or  where  a  fine  has  been  levied ;  and  he  must 
prove  that  he  commenced  his  action  within  one  year  next  after  such  en- 
try.(6)  Except  in  the  case  of  a  fine  levied,  an  actual  entry  is  not  necessa- 
ry, where  such  an  entry,  if  made  at  the  time  of  the  commencement  of  the 
suit,  would  entitle  the  plaintiff  to  recover.  An  actual  entry  is  not  neces- 
sary to  avoid  a  fine  at  common  law  without  proclamations  ;{7)  nor  is  it 
necessary  to  avoid  a  fine  levied  with  proclamations,  unless  the  proclama- 
tions have  all  been  made  at  the  time  of  the  commencement  of  the  ac- 
tion ;(8)  or  where  the  parties  to  the  fine  had  no  freehold  interest  in  the 
land,  or  no  estate  is  devested  by  the  fine.     An  entry  is  not  necessary  upon 


(1)  Gates  V.  Biydon,  3  Burr.  1895 ;  Do©  dem.  Whit©  v.  Coff,  1  Campb.  N.  f.  C.  173 ;  Doe 
dem.  Gigner  v.  Roe,  2  Taunt.  397. 

(2)  Doe  dem.  Fisher  v.  Prosser,  Cowp.  217  ;  Doe  Dem.  Hellings  v.  Bird,  11  East,  49.  In  the 
former  case,  the  exclusive  possession  was  for  a  period  of  thirty-six  years,  and  the  jiiry  presumed 
on  actual  ouster  in  favor  of  the  defendant 

(3)  By  Lord  Mansfield,  Cowp.  218. 

(4)  Pairolaim  v.  Shackleton,  5  Burr.  2608.    The  question  in  this  case  was  not  left  to  the  jury- 

(5)  Peaceable  v.  Bead,  1  East,  568. 

(6)  St.  4  Ann.  c.  16,  §  16.  The  entry  must  be  on  the  land.  Bull.  N.  P.  103;  Skin.  412 
And  the  object  of  entering  should  be  expressed  at  the  time.  Co.  Lit.  245  b;  'Willes,  327,  Str 
1086.  Entry  into  part,  in  the  name  of  the  whole,  is  suiBoient  1  Will.  Saund.  319.  The  confes- 
sion of  an  entry  in  a  prior  ejectment  is  not  sufficient,  Adams  on  Eject.  94.  A  ratification  of  an 
entry  by  a  stranger,  in  eases  where  it  is  necessary,  is  sufBcient,  at  least  if  made  before  the  day 
of  the  demise.    Str.  1128 ;  Bull.  N.  P.  103  a.    In  the  case  of  a  fine,  the  assent  must  be  within 

;five  years.  Moore,  450 ;  9  Co.  106  a. 

(7)  Jenkins  v.  Pritchard,  2  Will.  45  ;  Tapuer  v.  Merlott,  Willes,  177. 

(8)  Doe  V.  "Watts,  9  East,  17. 
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a  clause  of  re-entry  for  non-payment  of  rent  ;(1)  or  for  the  breach  of  a 
condition.(2) 

1.  Action  by  landlord,  on  determination  of  a  tenancy. 

These  general  observations  being  premised,  we  may  proceed  to  consider 
the  several  cases,  in  which  an  action  of  ejectment  is  usually  brought.  The 
most  simple  case  of  ejectment,  with  respect  to  evidence,  is,  where  the  ac- 
tion is  brought  by  a  landlord  against  his  tenant,  on  a  determination  of  the 
tenancy.  The  facts  which  the  lessor  of  the  plaintiff  will  have  in  this  case 
to  prove,  are  the  demise  by  him  to  the  defendant,  and  the  determination 
of  that  demise.  A  tenancy  may  be  determined  by  the  expiration  or  Tun- 
ning out  of  the  term,  or  upon  some  contingency,  or  by  the  breach  of  a 
condition  or  covenant ;  and  in  the  case  of  a  tenancy  at  will  or  from  yea* 
to  year,  by  a  notice  to  quit. 

First,  of  the  action  of  ejectment,  by  a  landlord  after  the  expiration  of  the 
term. 

1.  Ejectment  on  expiration  of  tenn. 

The  demise  to  the  defendant,  if  by  deed  or  other  writing,  may  be  shown 
by  proof  of  the  counterpart  of  the  lease  ;(3)  or  if  there  is  no  counterpart, 
by  giving  secondary  evidence  of  the  contents  of  the  lease,  which  will  be 
admitted  after  service  of  notice  to  produce  the  original.(4)  Where  the 
demise  is  by  parol,  it  may  be  proved  by  a  person  present  at  the  time  of 
the  letting,  or  by  the  receipts  for  rent,  or  by  an  admission  of  the  defen* 
dant.  The  proof  of  payment  of  rent  by  the  half  year,  or  by  the  quarter, 
is  prima  facie  evidence  of  a  tenancy  from  year  to  year.(5)  The  cases  in 
which  a  tenancy  from  year  to  year  may  be  inferred  from  the  payment  of 
rent,  or  other  circumstances,  and  the  distinctions  between  agreements  for 
a  lease  and  actual  demises,  have  been  before  considered.(6) 

The  expiration  of  the  term  will  be  proved  by  the  same  evidence  which 
proves  the  lease ;  namely,  by  the  counterpart,  or  by  the  secondary  evi- 
dence of  the  contents  of  the  lease  ;  and  if  the  duration  of  the  term  depends 
on  a  certain  event,  that  event  must  be  proved  to  have  happened.(7) 


(1)  Goodright  V.  Cator,  2  Boug.  4'I'7;  Doe  v.  Alexander,  2  Maule  &  Sel-w.  525;  5  Barn.  & 
Aid.  385. 

(2)  By  Lord  Mansfield,  in  Gates  v.  Brydon,  3  Burr.  1897 ;  1  Bast,  574;  3  Maule  &  Sel.  21h. 

(3)  Roe  V.  Davis,  7  Bast,  363.  The  writing  need  not  be  produced,  tyhere  it  is  a  mere  prcfiosal. 
Doe  V.  Oartwright,  3  Bam.  &  Aid.  326. 

(4)  See  ToL  II,  Chap.  i. 

(5)  Doe  V.  Samuel,  5  Bsp.  N.  P.  C.  173  ;  Shirley  v.  Newman,  1  Esp.  N.  P.  0.  266.  See  Free- 
man V.  Jury,  1  Mo.  &  M.  19.  This  presumption,  it  seems,  does  not  take  place  in  the  case  of 
lodgings  where  the  tenant  quits  in  the  course  of  the  current  year.  Wilson  v.  Abbott,  3  Bam. 
k  Gresa.  90. 

(6)  Vide  supra,  pp.  286,  290,  492. 

(7)  The  decision  of  several  oases  has  turned  on  the  question,  whether,  accoT(Mng  to  the  ba- 
guage  of  th«  demise,  the  lease  was  determined  by  notice  in  tiie  fest,  or  only  in  tiie  subseijurait 
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The  lessor  of  the  plaintiff  will  not  be  obliged,  to  prove  his  title  to  the 
demised  premises ;  for  the  landlord's  title  is  admitted  by  a  tenant  who 
takes  a  lease  from  him,  and  on  the  faith  of  the  lease,  occupies  the  premi- 
ses.(l)  And  a  third  person  cannot  defend  as  landlord,  where  the  tenant 
came  into  possession  under  an  agreement  with  the  lessor  of  the  plaintiff, 
which  has  expired.(2)  The  cases  in  which  a  tenant  will  be  permitted  to 
show  that  his  landlord's  title  has  expired,  have  been  before  considered.  (3) 

Secondly,  of  the  action  of  ejectment  by  a  landlord,  on  the  determination 
of  a  tenancy  by  a  notice. 

On  determination  of  tenancy  by  notice  to  quit. 

Where  the  person  in  the  possession  of  premises  is  either  a  tenant  at  will, 
or  has  been  let  into  possession  with  the  privity  of  the  owner,  as  under  an 
agreement  for  the  purchase  of  land,  or  a  void  or  imperfect  conveyance,  an 
ejectment  cannot  be  maintained  against  him  without  a  previous  demand 
of  the  possession. (4)  But  such  a  demand  is  not  necessary  where  the  per- 
son in  possession  is  a  mere  tenant  at  sufferance.(5) 

The  most  common  case  of  ejectment  between  landlord  and  tenant  is  that 
on  the  determination  of  a  tenancy  from  year  to  year.  This  sort  of  tenancy 
is  determined  by  a  regular  notice  to  quit,  and  the  general  rule  in  common 
yearly  tenancies  is,  that  the  notice  must  be  served  at  least  half  a  year  pre- 
vious to  the  expiration  of  the  current  year  of  the  tenancy.(6)  This  period 
may,  however,  be  controlled  by  the  agreement  of  the  parties ;  though  if  a 
less  notice  than  that  for  six  months  is  agreed  upon,  it  must  still  determine 
at  the  end  of  the  current  year,  unless  it  is  otherwise  provided.(7) 


yearK  Denn  v.  Cartwright,  4  East,  31;  Birch  v. 'Wright,  1  T.  R.  380;  Thompson  v.  Maberley,  2 
Camp.  N.  P.  0.  573.  ' 

(1)  SyUivan  v.  Stradling,  2  Wila.  208 ;  Parker  v.  Manning,  1  T.  R.  537  ;  Driver  v.  Laurence, 
2  Bl.  1259 ;  Hodson  v.  Sharpe,  10  East,  353 ;  Gravenor  v.  Woodhouse,  1  Bing.  43.  Where 
rent  has  been  paid  to  tenant  for  life,  he  cannot  dispute  the  title  of  the  reversioner.  Doe  v.  Whit- 
roe,  Dow.  &  Ryl.  N.  P.  0.  1.  Nor  can  the  title  of  the  assignee  of  the  landlord  be  disputed.  Ron- 
nie V.  Robinson,  1  Bing.  147. 

(2)  Doe  V.  Smythe,  4  Maule  k  Selw.  347. 

(3)  Vide  swpra,  p.  293 ;  England  v.  Slade,  4  T.  R.  682  ;  Doe  v.  Ramsbottom,  3  Maule  &  Selw- 
516 ;  Doe  v.  Watson,  2  Stark.  N.  P.  0.  231. 

(4)  Right  V.  Beard,  13  Bast,  210;  Groodtitle  v.  Herbert,  4  T.  R.  680;  Doe  v.  Fernside,  1  Wils. 
176 ;  Doe  v.  Stennet,  2  Esp.  N.  P.  C.  717 ;  Denor  v.  RawUns,  10  East,  24;  Doe  v.  Jackson,  1 
Barn.  &  Cress.  448.  Eor  the  rule  in  New  York,  see  Mayor  of  N.  Y.  v.  Campbell,  18  Barb.  156 ; 
DeLancey  v.  Ganong,  5  Sold.  9. 

(5)  Doe  V.  Quigley,  2  Oampb.  N.  P.  C.  305  ;  Doe  v.  Lawder,  1  Stark.  ¥.  P.  C.  308  ;  Doe  v. 
Sayer,  3  Campb.  N.  P.  C.  8.  In  Doe  v.  Stratton  (4  Bing.  446),  it  wa^  held,  tlmt  a  tenant  entering 
under  an  agreement  for  a  lease  for  seven  years,  whioli  was  never  executed,  was  not  entitled  to  a 
notice  to  quit  at  the  end  of  the  seven  years. 

(6)  Right  V.  Darby,  1  T.  R.  159.  Notice  may  be  given  on  a  quarterly  feast,  to  quit  at  another 
quarterly  feast,  though  not  strictly  half  a  year.  See  Doe  v.  Green,  4  Esp.  N.  P.  C.  199  ;  How- 
ard V.  Welmsley,  6  Esp.  N.  P.  0.  53 ;  Doe  v.  Kightley,  7  T.  B.  63. 

(7)  Doe  V.  Donovan,  1  Taunt.  555.  See  Roe  v.  Charnook,  Peake'a  N.  P.  C-  6,  where  the  cus- 
tom of  the  county  to  give  a  loss  notice  than  sis  months  was  relied  on ;  and  see  as  to  the  custom  of 
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Where  the  tenant  enters  on  different  parts  of  the  premises  at  different 
times,  and  the  precise  time  from  which  the  lease  is  to  commence  is  not  de- 
termined by  the  agreement  of  the  parties,  it  will  be  sufficient  to  give  half 
a  year's  notice,  with  reference  to  the  time  of  entry  on  the  substantial  part 
of  the  demise.(l)  Where  a  tenant  enters  in  the  middle  of  a  quarter,  it  is 
frequently  a  question  for  the  jury,  to  be  determined  by  the  manner  of  pay- 
ing rent,  and  other  circumstances,  whether  the  holding  is  to  be  considered 
as  commencing  at  the  time  of  entry,  or  at  the  preceding,  or  subsequent 
quarter  day.(2)  Where  there  has  been  a  lease  which  is  void  by  the 
Statute  of  Frauds,  or  in  consequence  of  the  death  of  a  tenant  for  life,  or 
by  effluxion  of  time,  a  subsequent  holding  will  be  considered  as  com- 
mencing at'  the  same  period  of  the  year  with  that  expressed  in  the  lease.(3) 
And  although  a  tenant,  after  the  expiration  of  his  lease,  assigns  his  inter- 
est to  another  person,  a  notice  to  quit  on  a  day  corresponding  with  the 
commencement  of  the  original  lease  will  be  good,  notwithstanding  the 
assignee  came  in  on  a  different  day. (4) 

A  holding  from  Michaelmas  pnma/aae,  signifies  Michaelmas  according 
to  the  new  style.(5)  But  it  may  be  explained  to  mean  old  Michaelmas, 
by  reference  to  the  custom  of  the  country,(6)  or  by  evidence  of  the  inten- 
tion of  the  parties.(7)  Where,  however,  the  lease  is  by  deed,  it  appears 
that  such  extrinsic  evidence  is  not  admissible.(8) 

A  receipt  for  rent,  in  which  it  is  stated  to  be  the  year's  rent  due  on  a 
particular  day,  is  prima  facie  evidence  of  the  commencement  of  the 
tenancy  on  that  day.(9)  And  if  a  notice  to  quit  on  a  particular  day  is 
served  personally  on  the  tenant,  and,  after  reading  it,  he  makes  no  objec- 
tion to  the  time  mentioned  in  it,  when  he  has  an  opportunity  of  objecting, 
this,  of  itself,  has  been  considered  as  evidence  of  an  acquiescence  on  his 


London  for  tenements  under  £10  a  year.  Co.  Lit.  2'i'O  b,  n.  1.  Where  the  holding  is  for  Jess 
than  a  year,  the  notice  should  be  of  the  same  duration  as  the  time  of  holding,  and  should  corres- 
pond with  it.  Wilson  v.  Abbott,  3  Barn.  &  Cress.  88  ;  Doe  v.  Hazel,  1  Esp.  N.  P,  C.  94;  Kemp 
V.  Derrett,  2  Campb'.  N.  P.  C.  510 ;  Doe  v.  Raffan,  6  Esp.  N.  P.  C.  4. 

(1)  Doe  V.  Howard,  11  East,  498;  Doe  y.  Snowden,  2  Bl.  R.  1224;  Doe  v.  Spence,  6  East. 
190 ;  Doe  v.  Watkins,  1  East,  551 ;  Doe  v.  Lea,  11  Bast,  312  ;  Co.  Lit.  68. 

(2)  Doe  V.  Selwyn,  Adams'  Eject.  129  ;  Doe  v.  Johnson,  6  Esp.  N.  P.  C.  10  ;  Kemp  v.  Derrett, 
3  Campb.  W.  P.  C.  510.  No  new  tenancy  is  created  by  a  mere  agreementfor  an  increase  of  rent. 
Adams'  Eject.  1 29. 

3)  Roe  V.  Ward,  1  H.  Bl.  97;  Doe  v.  Bell,  6  T.  E.  4'72  ;  Doe  v.  Weller,  1  T.  E.  478. 

(4)  Doe  V.  Samuel,  5  Esp.  N.  P.  C.  1T3.  Where  a  tenant  takes  a  deed  from  a  stranger,  and 
gives  him  back  a  mortgage  of  the  premises,  he  is  not  entitled  to  a  notice  to  quit  (Sbarpe  v.  Kelly, 
5  Denio  E.  431) ;  claiming  to  hold  adversely,  he  cannot  insist  upon  a  right  to  notice.  Harrison 
V.  Middleton,  11  Gratt.  527. 

(5)  Doe  V.  Tince,  2  Gambp.  N.  P.  C.  257,  where  the  holding  was  from  Old  Michaelmas,  a  notice, 
to  quit  at  Michaelmas  was  considered  sufBcient.     Id. 

(6)  Purley  v.  Wood,  1  Esp.  N.  P.  C,  198  ;  Doe  v.  Benson,  4  B.  &  Aid.  588. 
(7    Den  v.  Hopkinson,  3  Dow.  &  Eyl.  607. 

(8)  Doe  V.  Lea,  11  East,  312  ;  Doe  y.  Benson,  4  B.  &  Aid.  588. 

(9)  Doe  y.  Samuel,  5  Esp.  173. 
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part,  and  of  an  admission  that  the  tenancy  would  expire,  as  the  notice 
represents.  (1)  "Where  the  notice  is  not  to  quit  on  a  particular  day,  but  in 
a  more  general  form  (aa,  to  quit  at  the  expiration  of  the  term  or  current 
year),  such  notice,  however  the  tenant  may  assent  to  it,  affords  no  kind  of 
information :  other  evidence,  therefore,  will  be  requisite  as  to  the  regular 
time  of  quitting.  And  this  may  be  supplied,  in  some  cases,  by  the  con- 
duct of  the  tenant,  on  being  served  with  the  declaration  in  ejectment. 
Thug,  where  a  notice  has  been  given  to  quit  at  the  expiration  of  the  cur- 
rent year,  and  a  declaration  ia  ejectment  was  served  nearly  a  year  after- 
wards, laying  the  demise  half  a  year  after  the  notice,  and  the  tenant,  on 
being  served  with  the  declaration,  made  no  objection  to  the  notice  to  quit, 
nor  set  up  any  right  to  a  longer  possession  of  the  premises,  there  the  de- 
claration in  ejectment  had  the  effect  of  qualifying  the  generality  of  the 
notice,  and  was  considered  as  pointing  out  a  specific  time  when  the  notice 
to  quit  was  intended  to  operate ;  Lord  Ellenborough  held,  that  it  was  a 
question  for  the  jury  to  determine,  whether  the  tenant  must  not  be  under- 
stood, from  the  circumstance  of  not  making  any  objection,  as  having 
admitted  that  the  tenancy  was  determined  by  the  notice.(2)  If,  on 
receiving  the  notice,  the  tenant  were  to  express  displeasure,  or  complain 
of  being  hardly  used,  his  conduct,  so  far  from  evincing  any  degree  of 
assent  to  the  notice,  would  prove  directly  the  reverse. (3) 

A  parol  notice  is  as  effectual  as  one  in  writing,  unless  there  is  a  stipula- 
tion for  a  written  notice.(4)  It  need  not  be  directed  to  the  tenant  ;(5)  and 
if  directed  to  him  by  a  wrong  name,  the  mistake  will  be  waived,  if  he 
keeps  it.(6)  A  notice  to  quit  part  only  of  premises  which  were  leased 
together,  is  bad. (7)  A  notice  should  be  explicit  and  positive,  not  afford- 
ing' an  option  to  the  tenant  of  continuing  in  possession  upon  terms.  But 
a  notice  to  quit,  or  the  landlord  would  insist  upon  double  rent ;  and  a 
notice  to  quit  on  the  25th  March  or  8th  day  of  April  next  ensuing,  have, 
under  the  circurtistances  of  the  cases,  not  been  considered  as  offering  to 
the  tenant  any  permission  of  continuing  ia  possession  of  the  premises 


(1)  See  Vol  I. ;  Thomaa  v.  Thomas,  2  Campb.  N.  P.  C.  G48 ;  Doe  v.  Foster,  13  East,  405. 
But  the  tenant  may  rebut  this  evidence  by  proof  of  the  aotual  commencement  of  the  tenancy. 
Oaltapple  v.  Copoua,  4  T.  R.  361.  Notice  is  not  prima  facie  evidence,  unless  served  personally. 
Doe  V.  Calvert,  2  Campb.  N.  P.  C.  388. 

(2)  Doe  dem.  Baker  v.  WoombweU,  2  Campb.  N.  P.  C.  559  ;  Steward  v.  Harding,  2  Gray,  335, 
224.  The  length  of  notice  is  generally  prescribed  by  statute.  Young  v.  Young,  36  Maine,  133 ; 
Larkin  v.  Avery,  23  Conn.  304 ;  2  E.  S.  of  New  York,  597  (3d  ed.) 

(3)  Oakapplo  dem.  Green  v.  Copous,  4  T.  R.  361.  Whether  the  defendant  assented  or  not,  ia 
a  question  for  the  jury.  Id.  If  a  tenant,  upon  application  of  his  landlord,  states  liis  tenancy  to 
have  commenced  on  a  particular  day,  he  shall  be  bound  by  such  information.  Doe  v.  Lambley 
2  Esp.  N.  P.  0.  635. 

(4)  Doe  V.  Orick,  5  Esp.  N.  P.  0.  196.    And  see  liOgg  v.  Bonyon,  Willes,  43. 

(5)  Doe  V.  Wrightman,  4  Esp.  N.  P.  C.  5. 

(6)  Doe  V.  Speller,  6  Esp.  N.  P.  C.  10. 
(1)  Doe  V.  Archer,  14  East,  245. 
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beyond  the  earliest  period  at  whicli  the  notice  could  be  enforced.(l)  A 
misdescription  of  the  premises,  or  a  misstatement  of  dates,  which  cannot 
mislead,  will  not  vitiate  the  notioe.(2) 

Service  of  notice. 

A  personal  service  of  the  notice  upon  the  tenant,  is  the  best  of  all 
modes,  if  practicable ;  but  the  service  also  maj  be  on  the  tenant's  wife, 
who  lives  with  him,  or  on  the  tenant's  servant  at  his  house,  though  the 
house  may  not  be  situated  on  the  demised  premises.(3)  Lord  Kenyon 
said,  in  the  case  last  referred  to,  that  leaving  a  notice  at  the  dwelling- 
house  of  the  party  had  always  been  deemed  sufficient  ;(4)  and  added,  that 
the  distinction  was  between  process  to  bring  the  party  into  contempt,  and 
a  notice  like  that  which  the  court  were  then  considering,  the  former  of 
which  only  need  be  personally  served.  In  the  case  of  a  joint  demise  to 
two  defendants,  of  whom  one  alone  resided  upon  the  premises,  proof  of 
service  of  the  notice  upon  him  has  been  held  to  be  a  suffi.cient  ground  for 
the  jury  to  presume  that  the  notice,  so  served  upon  the  premises,  had 
reached  the  other,  who  resided  in  another  place. (5)  And  if  the  tenant 
has  under-let  to  another,  between  whom  and  the  landlord  there  is  no 
privity,  the  notice  is  to  be  served  upon  the  tenant,  not  on  the  under- 
tenant.(6)  If  the  premises  are  held  by  a  corporation,  the  notice  to  quit 
should  be  directed  to  the  corporation,  and  served  upon  its  of&cers.(7) 

A  notice  to  quit,  given  by  one  of  several  joint  tenants,  will  enable  him 
to  recover  his  share  ;(8)  and  a  receiver  appointed  by  the  Court  of  Chan- 
cery, with  an  authority  to  let  lands,  has  incidentally  a  power  of  giving 
notice  to  quit.(9)  When  the  notice  is  given  by  an  agent,  some  proof  of 
the  agent's  authority  will  be  requisite.  This  may  be  proved  by  the  agent 
who  delivered  the  notice ;  and  the  mere  bringing  of  the  ejectment  in  the 
name  of  the  landlord,  where  the  tenant  holds  under  a  single  person,  seems 
to  be  a  sufficient  recognition  of  the  act  done  by  the  agent,  on  the  principle 


(1)  Doe  V.  Jackson,  Doug.  165  ;  Doe  v.  'Wrightinan,  4  Esp.  N,  P.  C.  3. 

(2)  Doe  d.  Cox,  4  Esp.  185,  where  the  notice  described  the  premises  as  the  Waterman's 
Arms,  instead  of  the  Bricklayers'  Arms;  Doe  v.  Kightley,  1  T.  R.  63,  where  the  notice  was 
dated  of  the  preceding  year.     And  see  Doe  v.  Gulliford,  4  Dow.  &  Ryl.  248. 

(3)  Jones  d.  Griffiths  v.  Marsh,  4  T.  E.  464 ;  Doe  v.  Dunbar,  1  Mo.  &  M.  10,  where  Lord 
Tenterden,  Ch.  J.,  observed  that  he  had  no  doubt  of  the  absolute  sufficiency  of  a  notice  delivered 
to  a  servant  at  the  tenant's  dwelling-house.  It  seems  not  sufficient  to  leave  the  notice  at  the 
dwelling-house,  without  delivering  it  to  some  person  there.     Doe  v.  Lucas,  6  Esp,  N.  P.  C.  163. 

(4)  See  Doe  dem.  Buross  v.  Lucas,  5  Esp.  N.  P.  C.  163. 

(5)  Doe  dem.  Lord  Bradford  v.  Watkins,  1  Bast,  553  ;  Doe  dem.  Lord  Macartney  v.  Crick,  5 
Eap.  196  ;  Co.  Litt.  496.     See  Porter  v.  Bleiler,  11  Barb.  149. 

(6)  Boe  V.  Wiggs,  2  New  Bep.  330;  Pleasant  v.  Benson,  14  B.  234;  Doe  v.  Levi,  Adams' 
Eject.  115. 

(7)  Doe  v.  Woodman,  8  East,  228. 

(8)  Doe  V.  Chaplin,  3  Taunt.  120;  by  Lord  Ellenborough,  Doe  v.  Read,  12  East,  SI. 

(9)  Doe  V.  Read,  12  East,  67. 
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that  omnis  ratihabilio  reirotrahiiw;  et  mandate  priori  cequipa7-atur.{l)  A 
steward  of  a  corporatiau  is  competent  to  give  notice,  without  a  power 
under  the  "corporation  seal ;  the  bringing  of  the  ejectment  is  a  sufficient 
recognition  of  his  act  by  the  corporation. (2) 

A  notice  to  quit  must  be  such  as  a  tenant  may  act  upon  at  the  time  ; 
and,  therefore,  in  a  case  where  the  notice  was  required  to  be  given  under 
the  respective  hands  of  certain  executors,  a  notice  signed  by  two  of  the 
executors,  and  which  purported  to  be  given  on  behalf  of  themselves  and 
the  third  executor,  was  held  not  to  be  made  good  by  a  subsequent  ratifica- 
tion on  the  part  of  the  executor  who  did  not  sign.(3)  ■  But  where  a  notice 
was  delivered  by  an  agent,  which  purported  to  be  given  on  the  part  of 
certain  joint  tenants,  the  notice  was  held  sufficient,  though  several  of  them 
did  not  recognize  the  agent's  authority  till  after  the  service  of  the  notice  ; 
for  the  notice  was  such  as  the  tenant  could  act  upon  with  certainty  at  the 
time  it  was  given.(4) 

Proof  of  service. 

A  written  notice  to  quit  may  be  proved  by  a  duplicate  original,  or  an 
examined  copy,  without  proof  of  notice  to  produce  the  one  delivered. (5) 
But  the  notice  delivered  must  be  proved  to  have  been  properly  signed, 
and,  if  it  was  attested,  the  attesting  witness  ought  to  be  called  to  prove  the 
signatnre.(6) 

Notice  ■when  dispensed  with. 

"When  the  tenant  has  attorned  to  a  stranger,  or  done  some  other  act 
disclaiming  to  hold  as  tenant  to  the  landlord,  a  notice  to  quit  is  not 
necessary.(7)  And  it  seems  that  such  a  notice  is  only  requisite  where  a 
tenancy  is  admitted  on  both  sides.(8)  A  notice  to  quit  will  be  waived  by 
a  subsequent  notice  ;(9)  or  by  a  receipt  of  rent,  or  distress  for  rent, 
accruing  subsequently  to  the  expiration  of  the  notice  ;(10)  or  by  a  recovery 


(1)  See  5  East,  497,  499. 

(2)  Roe  V.  Pierce,  2  Campb.  N.  P.  C.  96. 

(3)  Right  V.  Cuthell,  5  East,  690. 

(4)  Goodtitle  dem.  King  v.  Woodward,  3  Barn.  &  Aid.  689. 

(5)  Vol.  II.  It  seems  that  where  a  copy  has  not  been  taken,  the  contents  of  the  notice  may 
be  proved  at  once  by  parol  evidence,  without  any  previous  demand  of  the  original.  See  Ekens 
V.  Hanley,  2  P.  &  S.  Ir.  p.  4. 

(6)  Vol.  II,  Chap.  T. 

(7)  Bull.  N.  P.  96  a;  Harrison  v.  Middleton,  11  Gratt.  527  ;  Shai-pe  v.  Kelley,  5  Denio  R.  431. 

(8)  4  Bing.  660,  and  the  ease  of  Doe  v.  Pasquili,  Peake's  N.  P.  C.  259,  was  doubted,  where  a 
notice  was  held  necessary  when  a  tenant  refused  to  pay  rent  to  a  devisee  under  a  contested  will. 

(9)  Doe  V.  Palmor,  16  Bast,  53.  But  not  if  the  second  notice,  in  fair  construction,  amounts 
only  to  a  demand  of  possession,  or  claim  for  double  value.  Doe  v.  Inglis,  3  Taunt.  54;  Doe  v. 
Steel,  3  Campb.  N.  P.  C.  151 ;  Maasiuger  v.  Armstrong,  1  T.  R.  53.  And  see  "Wliiteacre  v.  Sy- 
monds,  10  Bast,  13 ;  Doe  v.  Humphreys,  2  Bast,  235.     Vide  infra,  594. 

(10)  Doe  V.  Willingale,  1  H.  Bl.  311;  Doe  v.  Batten,  Cowp.  234;  Goodright  v.  Cordwent,  6 
T.  R.  219.    Otherwise,  if  the  distress  is  for  rent  due  before  the  expiration  of  the  notice,  and  ia 
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in  an  action  for  use  and  occupation  for  a  subsequent  period.(l)  In  the 
mere  acceptance  of  rent,  however,  the  intention  of  the  parties  is  a  question 
for  the  jury  ;  and,  tberefore,  in  a  case  where  a  receipt,  as  for  rent,  was 
given  in  order  to  deceive  the  landlord,  and,  in  another  case,  where  rent 
was  usually  payable  at  a  banker's,  and  the  banker  had  received  a  quar- 
ter's rent,  without  any  special  authority  from  the  landlord,  it  was  held,  in 
each  of  these  cases,  that  a  previous  notice  to  quit  was  not  waived.(2) 

Secondly,  of  the  action  of  ejectment  by  a  landlord  on  a  forfeiture  of 
the  term. 

2.  For  a  forfeiture. 

An  ejectment  is  frequently  brought  on  a  clause  of  re-entry  reserved  in 
a  lease,  to  recover  the  premises,  as  having  been  forfeited  by  the  breach  of 
some  covenant.  In  this  case,  as  the  declaration  supplies  no  information 
respecting  the  alleged  causes  of  forfeiture,  the  defendant  may  compel  the 
lessor  to  give  him.  a  particular  of  the  breaches  of  covenants,  and  the  lessor 
at  the  trial  will  be  confined  to  this  particular.(3) 

Forfeiture  by  non-payment  of  rent. 

The  most  common  cause  of  forfeiture  is  for  non-payment  of  rent.  And 
in  an  ejectment  brought  for  this  cause,  if  the  landlord  proceed  as  for  a 
forfeiture  at  common  law,  great  nicety  and  strictness  are  requisite  in  all 
the  preliminary  steps.  In  the  first  place,  the  tenancy  is  to  be  proved  in 
the  regular  manner ;  and  for  this  purpose,  the  counterpart  of  the  lease 
is  evidence  not  only  against  the  original  tenant,  but  also  against  his  as- 
signee, who  has  held  under  the  same  lease.(4)  Or  the  tenancy  may  be 
proved  by  secondary  evidence  of  the  lease,  after  due  notice  to  the  defend" 
ant  to  produce  the  original. (5)  And  the  power  of  re-entry  will  be  shown 
by  the  counterpart,  or  other  evidence  of  the  lease. 

Demand  of  rent. 

A  demand  of  the  reserved  rent  is  also  necessary,  in  order  to  take  ad- 


made  within  six  months  after  the  determination  of  the  lease.     1  H.  BI.  312.    Brewer  v.  Eaton, 
6  T.  R.  220. 

(1)  Birch  v.  Wright,  1  T.  R.  38'7. 

(2)  Doe  V.  Batten,  as  cited  by  Wilson,  J.,  1  H.  Bl.  312 ;  Doe  v.  Calvert,  2  Campb.  N.  P.  C 
38V  ;  1  H.  Bl.  312.     And  see  G-oodright  v.  Cordwent,  6  T.  E.  219     Goodright  v.  Davis,  Cowp! 

803  ;  Sykes  v. ,  cited,  1  T.  R.  161,  n.    The  rent  must  be  received  as  between  landlord 

and  tenant.     Right  v.  Bowden,  3  East,  260. 

(3)  Doe  dem.  Birch  v.  Philips,  6  T.  R.  597.  Where  the  ground  of  forfeiture  is  a  breach  of 
covenant,  the  lessor  of  the  plaiatiff  must,  in  general,  give  some  evidence  of  the  non-performance 
of  the  covenant.    Doe  v.  Robson,  2  C.  &  P.  245. 

(Under  present  practice  the  complaint  must  unquestionably  show  a  right  of  re-entry ;  at  all 
events  it  must  be  strictly  proved  on  the  trial  Van  Rensselaer  v.  Jewett,  2  Cdmst.  N,  Y.  R.  141.) 

(4)  Roe  dem.  West  v.  Davis,  t  East,  363.     See  Nash  v.  Turner,  1  Esp.  217. 

(5)  See  Vol.  H,  Chap.  7. 
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vantage  of  tlie  condition,(l)  unless  it  lias  been  dispensed  with  by  the  ex- 
press agreement  of  the  parties.(2)  A  demand  of  the  precise  sum  due  for 
rent  must  be  proved  to  have  been  made  precisely  upon  the  day,  when  it 
became  payable,  at  the  place  appointed  for  the  payment,  or,  if  no  place  is 
appointed,  on  the  most  notorious  part  of  the  demised  premises,  and  at  a 
convenient  time  before  sunset.(3)  The  demand  may  be  made  by  an  agent 
in  the  name  of  the  lessor,  under  a  power  of  attorney ;  in  that  case  the 
authority  must  be  proved,  and  th .'  agent  ought  to  notify  it  to  the  tenant 
at  the  time  of  the  demand-,  though  it  will  not  be  necessary  to  produce  it, 
if  the  tenant  is  satisfied  without  the  production. (4)  These  several  requi- 
sites being  strictly  performed  (for  the  common  law  requires  the  utmost 
strictness,  where  the  condition  tends  to  the  defeasance  of  an  estate),  the 
lessor  will  be  entitled  to  re-enter.  However,  an  actual  entry  will  not  be 
necessary,  whether  the  lease  is  for  years  or  for  life ;  but  the  confession  of 
entry  by  the  defendant  will  be  sufficient  for  this  purpose.(5) 

Demand  of  rent,  when  dispensed  with. 

The  great  niceties  in  making  a  demand  for  rent,  formerly  necessary  to 
be  observed,  in  order  to  take  advantage  of  a  power  of  re-entry  for  non- 
payment, have  been  removed,  in  certain  cases,  by  a  modern  statute,  St. 
4  Gr.  II,  c.  28,  which  was  intended  to  obviate  the  inconvenience  resulting 
from  the  strictness  of  the  common  law.  That  statute  dispenses  with  the 
necessity  of  a  previous  formal  demand,  by  substituting  the  service  of  the 
declaration  of  ejectment  for  the  demand  of  rent.  The  statute,  however,  does 
not  require  the  day  of  the  demise  in  the  ejectment  to  be  the  same  as  that 
upon  which  the  declaration  is  served ;  but  the  title  of  the  lessor  of  the 


(1)  Co.  Litt.  202  a;  Borough's  Case,  4  Rep.  T6\  Willea'  Rep.  606.  See  1  Wms.  Saund- 
281,  u. 

(2)  Goodright  dem.  Hare  v.  Gator,  2  Doug.  4T7,  485. 

(3)  Co.  Litt.  202  a.  The  oases  which  require  the  observance  of  these  several  particulars  are 
collected  in  1  Saun.  287,  n.  16,  Duppa  v.  Mayo.  A  demand  upon  an  under-tenant  on  the 
premises  is  suiEoient.   Doe  v.  Brydges,  2  D.  &  R.  29. 

(At  common  law  great  strictness  and  technical  nicety  were  required  to  entitle  the  reversioner 
to  re-enter  for  non-payment  of  rent.  There  must  be  a  demand  of  rent — and  the  precise  rent 
due — upon  the  precise  day  when  it  is  due — at  a  convenient  time  before  sunset — at  the  place 
appointed  for  the  payment  of  the  rent.  The  action  brought  to  enforce  a  penalty,  tlie  rule  is  not 
relaxed.     Van  Rensselaer  v.  Jewett,  5  Denio  R.  121 ;  S.  C,  2  Comst.  141.) 

(4)  Roe  dem.  West  v.  Davis,  7  Bast,  363. 

The  same  strictness  of  proof,  as  to  the  previous  demand,  is  requisite,  as  where  the  lessor  is 
seeking  to  recover  what  is  called  a  nomide  panue,  that  is;  where  there  is  a  proviso,  that  if  the 
rent  is  in  arrear  for  such  a  time  after  the  days  of  payment,  the  lessee  shall  forfeit  a  sum  of  money 
as  a  penalty,  (ffl) 

(5)  The  rule  was  so  settled  in  the  time  of  Lord  Holt,  and  has  been  since  observed.  Little  v. 
Heaton,  2  Lord  Raym.  760;  3  Burr.  1897  ;  Groodright  dem.  Hare  v.  Cator,  2  Doug.  477,  485. 


(a)  1  Roll  Ab.  459,(«,)  pi.  8 ;  Maund's  Ooae,  7  Kop,  28  b ;  Willes'  Kep.  600, 507. 
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plaintiff  is  still  considered  as  accruing  at  the  same  time  as  that  at  which  it 
would  have  accrued  at  common  law.(l) 

That  statute  4  G.  II,  c.  .28,  provides,  that  where  half  a  year's  rent  is  in 
arrear,  the  landlord  or  lessor,  to  whom  the  rent  is  due,  instead  of  making 
a  demand  and  re-entry,  may  serve  a  declaration  in  ejectment  for  the  re- 
covery of  the  demised  premises  ;  or,  in  case  it  cannot  be  legally  served,  or 
if  no  tenant  be  in  actual  possession  of  the  premises,  then  he  may  affix  it 
upon  the  door  of  any  demised  messuage,  or,  in  case  the  ejectment  is  not 
for  the  recovery  of  any  messuage,  upon  some  notorious  place  of  the  pre- 
mises; and,  at  the  trial  of  the  action,  when  the  defendant  appears,  t^e. 
lessor  will  have  to  prove  the  service  of  the  declaration  in  ejectment  in  the 
usual  manner,(2)  or,  under  the  circumstances  above  specified  ihay  prove 
the  affixing  of  the  declaration,  this  service  of  affixing  being^aiibstituted  in 
the  place  of  a  demand  and  re-entry ;  and  furthe:^^,  h?  anust  pr6ve  that  half 
a  year's  rent  was  due  before  the  service  of  the  declaration.  *'  He  will,  have 
also  to  prove,  that  no  sufficient  distress  was  to  be  found  on  the  demised 
premises,  countervailing  the  arrears  then  due,  and  that  he  had  power  to 
re-enter. 

As  to  the  proof  of  the  time  of  searching  for  a  disteess,  and  of  finding 
it  insufficient,  the  search  must  of  course  be  proved  to  have  been  after  the 
rent  had  become  due,  and  after  the  expiration  of  the  time  of  payment ; 
and  it  must  be  shown  to  have  been  before  the  day  of  the  demise  in  the 
declaration,  or  at  least  there  must  be  prima  facie,  evidence,  that,  at  the 
time  when  the  demise  is  laid,  there  was  not  a  sufficient  distress.  In  the 
case  of  Doe  on  the  demise  of  Smelt  v.  Fuchan,(3)  the  proviso  was  for  re- 
entry in  case  the  rent  was  unpaid  for  the  space  of  fourteen  days  after  either 
day  of  payment ;  the  demise  was  laid  on  the  2d  of  May,  1811 ;  half  a 
year's  rent  was  due  on  the  Lady-day  preceding ;  and  it  appeared  that  the 
broker  went  upon  the  premises  for  a  distress  on  some  day  in  May,  but 
found  nothing  to  distrain  upon ;  the  counsel  on  the  part  of  the  defendant 
contended,  that  it  ought  to  have  been  shown,  that  there  was  no  sufficient 
distress  on  the  premises  for  fourteen  days  after  the  rent  was  due,  and  that 
there  was  none  at  the  time  of  the  service  of  the  declaration.  But  the 
court  held,  that  there  was  at  least  sufficient  -prima  facie  evidence  to  call 
upon  the  defendant  to  show,  that  a  sufficient  distress  had  been  on  the  pre- 
mises within  the  proviso ;  and  the  jury  might  presume,  from  the  fact  of 
there  being  no  sufficient  distress  some  time  in  May,  that  there  was  none 
in  May  before  the  2d,  when  the  demise  was  laid,  nor  at  the  time  when  the 
declaration  was  served,  if  that  were  material.     It  will  be  necessary  to 


(1)  Doe  V  Shawcross,  3  Bam.  &  Cress.  156.     See  2  E,  S.  of  N.  T.  SSt  (3d  ed.) 

(2)  The  cases  as  to  the  ,3emce  of  tbe  declaration  are  collected  in  Adams'  Treatise  on  Eject- 
ments, pp.  207,  210. 

(3)  15  East,  286. 

Vol.  hi.  38 


59i  Of  Evidence  in  an  Action  [CH.  xyiir, 

prove  that  every  part  of  the  premises  has  been  searched.(l)  But  where  the 
doors  of  the  tenant's  house  were  locked  up,  and  the  landlord  could  not 
get  at  the  premises  to  distrain,  it  was  held  that  there  was  no  available  dis- 
tress within  the  meaning  of  the  statute.(2) 

Although  a  demand  of  rent  is  expressly  required  by  the  lease,  previous 
to  the  entry  (as  where  the  condition  is,  that  if  the  rent  should  be  unpaid 
for  so  many  days  next  after  any  of  the  days  of  payment,  being  lawfully 
demanded,  the  lessor  should  have  a  right  to  re-enter),  yet  this  has  been 
considered  a  case  within  the  provisions  of  the  statute  ;  and,  if  more  than 
half  a  year's  rent  is  in  arrear,  and  there  is  not  a  sufiicient  distress  upon 
the  premises,  a  demand  has  been  held  to  be  unnecessary.(3)  And  although 
the  amount  of  rent  proved  to  be  due,  be  different  from  that  stated  in  the 
particulars,  the  variance  will  not  be  material.(4) 

Defence.    Tender. 

The  defendant,  in  answer,  may  show  any  ground  to  save  himself  from 
the  forfeiture ;  as  that  he  offered  the  rent  to  the  lessor  some  time  before 
the  last  day  of  payment,  though  he  did  not  offer  it  on  the  most  notorious 
part  of  the  premises,  nor  until  the  last  instant.(5)  And  where  the  land- 
lord avails  himself  of  the  provisions  of  the  statute,  the  tenant  does  not 
incur  a  forfeiture  till  the  declaration  in  ejectment  is  served  upon  him,  and 
if  at  that  time  he  is  ready  to  pay  the  rent,  it  gives  him  the  same  benefit 
as  if  he  had  tendered  it  when  it  was  due.(6) 

"Waiver  of  forfeitnre. 

The  defendant  may  show  that  the  right  of  entry  and  forfeiture  have 
been  waived  by  the  landlord,  where  the  lease  is  for  life,  which  is  only 
avoidable  by  entry  ;(7)  or  where  the  lease,  though  for  years,  is  by  its 
terms  made  voidable  and  not  void ;  as,  where  the  language  of  the  condi- 
tion is,  that  the  lessor  may  reenter.(8)  Acceptance  of  rent,  or  a  distress 
for  rent,  or  the  bringing  an  action  of  covenant  for  rent,  which  has  accrued 
since  the  forfeiture,  is  a  waiver  of  it.(9)    But  to  constitute  a  waiver  of  a 


(1)  Eees  V.  King,  eited  2  Bro.  &  Bing.  514;  Forrest,  19.  See  Van  Rensselaer  t,  Jewett,  5 
Denio  B.  121. 

(2)  Doe  V.  Dyson,  1  Mo.  &  M.  18. 

(3)  Doe  dem.  v.  Scholefield  v.  Alexander,  2  Maule  4  Selw.  625.  In  thia  case  Lord  Ellen- 
borough  differed  from  the  other  judges.  See  Doe  dem.  "Wandlass  v.  Poster,  1  T.  R.  117,  ami 
Smith  V.  Spooner,  3  Taunt.  232. 

(4)  Tenny  v.  Moody,  3  Bing.  3. 

(5)  Co.  Lit.  202  a. 

(6)  By  Holroyd,  J.,  in  Doe  r.  Shawoross,  5  B.  &  C.  756. 

(A.  surrender  by  the  tenant  may  be  shown  by  the  acceptance  of  another  tenant.  Clemen  t. 
Bloomfield,  19  Mis.  (4  Bennett)  118,  132  ;  Barber  v.  Pratt,  15  111.  568 ;  18  Barb.  484.) 

(7)  Pennant's  Case,  3  Rep.  64  b ;  Manning's  Case,  8  Id.  95  b ;  Co.  Litt.  215  a. 

(8)  Pennant's  Case,  3  Rep.  64  b;  Jones  v.  Vemey,  Willea,  176 ;  Goodright  v.  Davids,  Cowp. 
804     See  Doe  v.  Banks,  4  B.  &  Aid,  401 ;  Reed  v.  Farr,  6  Maule  &  Sel.  121. 

(9)  Roe  V.  Minshull,  Bull  N.  P.  96.    Fide  svpra,  p.  690.    And  see,  with  respect  to  the  effect 
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forfeiture  by  the  acceptance  of  rent,  the  landlord  must  be  proved  to  have 
had  notice  of  the  forfeiture  at  the  time  he  accepted  the  rent.(l) 

Where  the  ground  of  forfeiture  is  a  breach  of  some  other  covenant  than 
that  to  pay  rent,  as  a  covenant  not  to  carry  on  a  particular  trade,  a  waiver 
can  only  be  by  some  act  done  by  the  landlord  affirming  the  tenancy,  such 
as  the  acceptance  of  rent,  or  the  like ;  a  mere  knowledge  and  acquiescence 
in  those  acts  of  the  tenant  which  constitute  the  forfeiture,  will  not  amount 
to  a  waiver ;  though,  if  the  plaintiff  lay  by,  and  saw  that  money  was  laid 
out  by  the  defendant  in  repairing  the  premises,  having  notice,  at  the  time, 
of  a  forfeiture,  a  waiver  of  it  may  be  presumed.(2)  A  landlord  who 
waives  his  right  of  re-entry  upon  a  Isreach  of  covenant,  as  for  underletting, 
or  not  repairing  premises,  does  not  thereby  waive  his  right  of  re  entry  for 
a  subsequent  breach  of  the  same  covenant.(3)  An  assignment  of  the  re- 
version by  the  landlord,  subsequent  to  the  commission  of  a  forfeiture, 
where  the  lease  is  not  absolutely  void,  will  prevent  any  advantage  being 
taken  of  the  forfeiture.(4) 

II.  Ejectment  by  heir  at  law. 

II.  The  cases  which  have  been  hitherto  considered  are  those  in  which 
the  relation  of  landlord  and  tenant  has  subsisted,  and  in  which  the  title 
of  the  lessor  has,  in  general,  been  admitted.  We  proceed  now  to  cases  of 
another  kind,  where  the  lessor  of  the  plaintiff  will  be  obliged  to  prove  a 
strict  legal  title.  And,  first,  as  to  the  case  in  which  the  lessor  of  the  plain- 
tiff claims  by  descent,  as  heir  at  law  of  the  person  last  seized  of  the 
property. 

Proof  of  seizin. 

The  seizin  of  the  deceased  is  proved  by  showing  his  actual  possession  of 
the  premises,  or  by  proving  his  receipt  of  rent  from  the  person  in  posses- 
sion; (5)  this  is  presumptive  evidence  of  a  seizin  in  fee,  and  sufficient  till 
the  contrary  appear.  An  entry  into  any  part  of  the  lands  in  a  county,  or 
by  any  part  of  the  person,  is,  in  general,  sufficient  to  constitute  a  seizin.  (6) 


of  a  distress  for  rent,  Brewer  y.  Baton,  cited  6  T.  R.  220,  case  of  insufficient  distress.   Doe  r. 
Johnson,  1  Stark.  N.  P.  0.  411. 

(1)  Goodright  v.  Davids,  Cowp.  804 ;  Rowe  v.  Harrison,  2  T.  R.  430 ;  Pennant's  Case,  3  Rep. 
64 ;  Co.  Litt.  211  b. 

(2)  Doe  V.  Allan,  3  Taunt.  "78.  In  Hume  v.  Kent,  1  Ball.  &  Beat.  554.  And  see  Doe  v. 
Ekins,  1  Ry.  &  Mo.  29.  Respecting  the  waiver  of  a  forfeiture  for  a  breach  of  covenant  to  repair 
depending  on  the  terms  of  the  notice  to  repair,  see  Roe  v.  Payne,  2  Camph.  N.  P.  C.  520;  Roe 
V.  Meux,  4  B.  &  C.  606;  Doe  v.  Miller,  2  C.  &  P.  348.  Por  the  breach  of  covenant  to  insure. 
Doe  V.  Rowe,  1  Ry.  &  Mo.  343.  > 

(3)  Doe  V.  Bhss,  4  Taunt., 735;  Pryett  v.  Jeffreys,  1  Esp.  N.  P.  C.  393. 

(4)  Penn  v.  Smart,  12  East,  445. 

(5)  Jayne  V.  Price,  4  Taunt.  326;  Co.  Litt.  15  a;  Bull.  N.  P.  103  ;  Tappacott  v.  Cobbs,  11 
Gratt.  172. 

(6)  Bro.  Seis.  20,  23 ;  Bntre  Cong,  hi,  61.    It  seems  otherwise  where  the  lands  are  in  the 
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But  when  the  lands  have  been  abated  into  by  a  stranger,  it  is  necessary 
that  the  entry,  to  gain  a  seizin,  should  have  been  notorious,  and  made  ex- 
pressly for  that  purpose.(l)  The  declarations  of  a  deceased  occupier  of 
the  land  in  question,  that  he  held  as  tenant  under  a  particular  person, 
have  been  adroitted  as  evidence  of  the  seizin  of  that  person.(2) 

It  is  not  necessary  that  the  possession  should  be  gained  by  the  actual 
entry  of  the  very  person  in  whom  the  seizin  is  alleged.  It  may  by  gained 
by  the  entry  or  possession  of  the  guardian,(8)  or  by  the  possession  of  his 
ancestor's  lessee  for  years,  or  tenant  by  elegit.(4)  And  it  seems  that  an 
heir  may  gain  a  seizin  by  making  a  lease  at  will  or  for  years,  before  his 
own  entry.(5)  A  seizin  may  be  gained  by  the  entry  of  a  co-parcener, 
joint  tenant,  or  tenant  in  common  ;(6)  or  of  a  younger  brother  or  sister  ;(7) 
or  of  a  person  entering  in  the  name  of  him  who  is  entitled  to  the  lands, 
though  without  a  precedent  command  or  subsequent  assent.(8) 

Actual  seizin  may  be  gained  by  the  possession  of  a  tenant  by  copy  of 
court  roll,  before  admittance ;  and  it  is  a  rule,  that  the  entry,  and  not  the 
admittance,  makes  a,possessio  fratris  in  the  case  of  copyholds.  (9) 

There  is  no  mesne  seizin  of  a  remainder  or  reversion,  expectant  on  an 
estate  of  freehold,  while  such  a  remainder  or  reversion  continues  in  a  reg- 
ular course  of  descent.  But  as  it  may  be  sold,  devised,  or  charged  by  the 
person  entitled  to  it,  the  descent  of  it  may  be  changed  by  the  execution  of 
certain  acts  of  ownership,  as,  by  granting  it  over  for  a  term  of  life,  or  in 
trial ;  the  execution  of  such  acts  of  ownership  being  equivalent  to  actual 
seizin  of  an  estate  which  is  capable  of  being  reduced  into  possession  by 


hands  of  several  abators,  or  the  entry  is  not  made  on  the  part  of  the  land  into  which  a  stranger, 
has  abated.    See  Plowd.  Queries,  142 ;  Co.  Lltt.  tit.  Entry,  and  Continual  Claim. 

(1)  Plowd.  Comm.  92;  Co.  Litt.  245  b,  368  a;  Ford  v.  Gray,  6  Mod.  44. 

(2)  Peaceable  v.  "Watson,  4  Taunt.  16. 

*  *  On  the  subject  of  Ka  mota,  &c.,  see  ante  of  the  text  and  notes ;  also  In  the  Matter  of 
Taylor,  9  Paige,  611;  1  Gr.  Ev.  §§  131-134,  and  notes,;  Taylor  on  Ev.  pp.  401-413.  *  * 

(3)  See  Watkins  on  Descents,  64.  The  guardian  need  not  have  been  formally  assigned. 
Newman  v.  Newman,  3  Wfls.  528.  If  a  stranger  enter  into  the  lands  of  an  infant,  he  shall  be 
considered  as  entermg  as  guardian,  P.  N.  B.  18  ;  Co.  Litt.  89;  Morgan  v.  Morgan,  1  Atk.  4S9; 
Dormer  v.  Portescue,  3  Atk.  ]30.  And  the  entry  of  such  person  will  make  a  possessio  fraMs, 
Doe  V.  Keene,  1  T.  R.  386,  and  3  Wils.  528 ;  Whitcombe  v.  "Whitcombe,  Preo.  Ch.  280. 

,(4)  Watkins  on  Descents,  65  ;  Bushby  v.  Dixon,  3  Barn.  &  Cress.  298 ;  Co.  Litt.  15  a,  143  a. 
And  this,  though  the  heir  dies  before  the  day  of  payment  of  rent.    Moore,  126;  Co.  Lit.  15  a, 

(5)  "Watkins,  67.  The  heir  is  seized  by  right  of  inheritance.  Brandt  v.  Livermore,  10  John. 
K.  358  ;  11  Gratt.  172. 

(6)  And  such  an  entry  will  make  a  possessio  fratris.  Smales  v.  Dale,  Hob.  120 ;  Moore,  546, 
868  ;  Dyer,  128. 

C?)  Co.  Lit.  242  a;  Plowd.  306  a.  See  Jayne  v.  Price,  4  Taunt.  326.  Such  an  entry  will 
make  a  possessio  fratris,  to  the  exclusion  of  the  person  who  enters.  Plow.  306 ;  Jenk.  Cent, 
242 ;  Doe  v.  Keene,  1  T.  E.  386. 

(8)  Perk.  5,  48;  Bro.  Seis.  60;  Co.  Litt.  245  a,  268,  a. 

(9)  1  Preem.  45,  See  Kitch.  60  b,  3  Leon.  38.  The  possession  of  a  lessee,  by  license  of  the 
lord,  does  not  give  a  possessio  frairis.    Id. 
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entry.  With  respect  therefore  to  the  proof  of  a'  title  by  descent  to  a  re- 
mainder or  reversion  expectant  on  an  estate  of  freehold,  the  claimant 
must  prove  himself  heir  to  the  person  originally  seized  of  the  entire  fee 
simple,  and  who  created  the  particular  estate  of  freehold ;  or  to  the  person 
in  whom  the  remainder  or  reversion  first  vested  by  purchase ;  or  (in  case 
acts  of  ownership  have  been  exercised  of  the  nature  before  alluded  to), 
to  the  person  by  whom,  or  in  whose  favor,  acts  of  ownership  over  the 
remainder  or  reversion  in  question  have  been  last  exerted.(l) 

After  proof  of  the  seizin  of  the  party  from  whom  the  plaintiff  claims, 
it  must,  in  the  next  place,  be  shown  either  that  the  plaintiff  is  lineally 
descended  from  him,  or  if  he  claims  collaterally  that  they  are  both  of 
them  sprung  from  the  same  common  ancestor  ;(2)  and  further,  that  all  the 
branches  interposed  between  the  claimant  and  the  ancestor,  which  if  in 
existence,  would  have  a  preferable  title,  are  extinct.(3) 

In  tracing  a  pedigree,  the  several  facts  of  births,  marriages  or  deaths, 
may  be  proved  by  examined  copies  of  entries  in  parish  registers,  together 
with  evidence  of  the  identity  of  the  parties.  The  parish  registers  are 
evidence  of  what  they  purport  to  record  ;  namely,  that  certain  persons 
there  described  were  baptized,  married,  or  buried  at  a  particular  time  or 
place ;  but  they  are  not  evidence  of  any  other  facts  inserted  in  them,  as 
of  the  time  or  place  of  birth  of  an  infant.(4) 

The  declarations  of  deceased  members  of  the  family,  whether  relations 
or  connections  by  marriage,  are  admissible  evidence  to  prove  relationship, 
deaths  or  marriages ;  but  the  declarations  of  servants  or  intimate  acquaint- 
ances are  not  received  for  this  purpose. (5)  Declarations  upon  matters  of 
pedigree  are  admitted  though  made  by  persons  in  pari  jure  with  the  party 
using  them ;  but  they  may  be  objected  to,  if  they  were  not  made  ante  litem 
motam.  Of  the  same  nature  with  declarations  are  descriptions  in  wills, 
recitals  in  deeds,  entries  in  family  books,  or  on  monuments.(6) 

The  ancient  books,  of  the  Herald's  Office,  and  the  visitation  books  of 
counties,  are  evidence  on  a  question  of  pedigree.(7)  But  a  pedigree  drawn 
out  by  a  herald  at  arms,  unaccompanied  by  any  regular  proof  from  the 
office,  is  clearly  inadmissible. (8)     And  a  recital  in  an  act  of  Parliament, 


(1)  'Watkins  on  Descents,  131,  151. 

(2)  Doe  dem.  Thome  v.  Lord,  2  Bl.  K.  1099i    At  least,  it  must  be  shown  that  the  claimant 
and  the  deceased  were  descended  from  brothers  or  sisters.    Id. 

(3)  Eiehards  v.  Richards,  15  East,  294  il  See  Doe  v.  Griffin,  15  East,  293,  stated  in  Vol.  I. 

(4)  See  former  volume. 

(5)  Johnson  t.  Lawson,  2  Bing.  90. 

(6)  See  cmte.    See  the  observations  of  Le  Blanc,  J.,  in  Higham  v.  Eidgway,  in  10  East, 
120,  and  of  Lord  Eldon  in  "Whitlooke  v.  Baker,  13  Tea.  514. 

(7)  See  Tol.  II. 

(8)  Plumpton  v.  Robinson,  2  RoU.  Ab.  Trial,  1,  pL  ^  p.  686. 
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stating  J.  S.  to  be  the  heir  of  a  particular  person,  has  been  held  not  to  be 
evidence.(l) 

Eeputation  has  been  held  good  evidence  of  a  marriage,  in  an  ejectment 
brought  by  the  heir,  through  his  parents  (whose  marriage  was  the  subject 
of  dispute  were  both  living.)(2)  The  presumption  of  continuance  of 
human  life  ends,  in  general,  at  the  expiration  of  seven  years  from  the 
time  when  the  person  was  last  known  to  be  living  ;(3)  but  the  death  of  a 
party  may  be  presumed  in  a  shorter  time  under  the  particular  circum- 
stances of  the  case.(4)  The  reputation  in  the  family  may  afford  presump- 
tive evidence  of  a  death  of  a  person  without  issue.(5) 

Defence — ^Illegitimacy. 

The  question  of  legitimacy,  or  illegitimacy,  frequently  arises,  on  the 
part  of  the  defendant,  as  a  defence  to  the  ejectment,  when  the  action  is 
brought  by  one  claiming  as  heir  at  law.  If  the  lessor  of  the  plaintiff 
claim  by  heirship,  immediately  as  the  son  of  the  person  last  seized,  the 
defendant  may  show  that  he  is  not  the  legitimate  son  ;  or  if  he  claim  as 
heir,  through  other  persons  interposed  between  himself  and  the  person 
last  seized,  the  defendant  in  that  case  may  show,  either  that  the  lessor 
himself,  or  that  some  one  of  those  through  whom  he  claims  by  descent, 
is  not  legitimate.  The  illegitimacy  of  any  one  in  the  line  of  ancestors 
will  make  a  complete  chasm  or  breach  in  the  pedigree.;  an  illegitimate 
person  not  having  an  ancestor,  from  whom  any  heritable  blood  can  be  de- 
rived. The  illegitimacy  of  a  person  may  arise,  either  from  being  born 
out  of  lawful  wedlock,  or,  if  born  in  wedloek,  from  not  being  the  true 
child  of  the  married  parties.(6) 

"Want  of  legal  marriage. 

First,  as  to  the  question,  whether  the  individual  whose  legitimacy  is 
disputed,  was  born  in  lawful  wedlock ;  or,  in  other  words,  whether  the 
mother  of  such  individual  was  at  the  time  of  his  birth,  lawfully  married 
to  his  supposed  father.  It  is  a  well  known  principle  of  our  law,  that  a 
marriage,  although  voidable  for  some  canonical  disabilities  (such  as  con- 
sanguinity, affinity,  &c.),  is  not  void  until  sentence  of  nullity  has  been 
declared,  and  is  considered  valid  and  operative  for  all  civil  purposes, 


(1)  Anon.,  12  Mod.  384.    And  see  May  v.  May,  Bull.  JiT.  P.  112. 

(2)  Doe  V.  Fleming,  4  Bing.  2S6  ;  Bull.  N.  P.  114 ;  Reed  v.  Prosser,  Peake's  N.  P.  C.  233.    On 
the  proof  of  marriage,  vide  supra,  522. 

(3)  Doe  V.  Jesson,  6  Bast,  80 ;  Doe  v.  Deakin,  4  Barn.  &  Aid.  433  ;  Hopewell  v.  De  Pinna,  3 
Campb.  N.  P.  C.  113 ;  Wilson  v.  Hodgea,  2  East,  312.   And  see  R.  v.  Twyning,  2  Bam.  &  Aid.  386. 

(4)  Watson  v.  King,  1  Stark.  N.  P.  C.  121. 

.  (6)  See  VoL  I ;  Doe  v.  Griffin,  15  East,  293. 
•    (6)  (The  evidence  on  the  question  ol  legitimacy  was  much  discussed  in  the  House  of  Lords,  on 
the  claim  of  Lieutenant-Colonel  KnoUys  to  the  earldom  of  Banbury.    See  Vol.  6  of  Campbell's 
Lives  of  the  Lord  Chancellors,  page  480;  and  Morris  v.  Davis,  6.  Clarke  &  Finelly's  R.  163, 
■where  the  authorities  are  collected.) 
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unless  such  sentence  is  actually  declared  during  the  lifetime  of  the  par- 
ties ;  but  civil  disabilities,  such  as  a  prior  marriage,  want  of  age,  want  of 
reason,  and  the  non-observance  of  certain  solemnities  required  by  the 
Marriage  Act,  render  the  contract  of  marriage  not  merely  voidable,  but 
absolutely  void  ah  initio.{l) 

Proof  of  marriage. 

It  will  not  be  absolutely  necessary  for  the  party  who  claims  as  heir, 
and  has  to  maintain  the  lawfulness  of  a  marriage,  to  prove,  in  the  first 
instance,  the  regular  publication  of  the  banns,  or  the  obtaining  the  license, 
under  which  the  marriage  was  solemnized ;  the  usual  presumptive  proofs, 
arising  from  the  cohabitation  of  the  parties  as  man  and  wife,  have  not 
been  taken  away  by  the  Marriage  Act  ;(2)  they  are  still  admissible,  as 
before  the  passing  of  that  act ;  and  it  must  often  happen,  especially  in  the 
case  of  old  marriages,  where  the  parties  have  been  long  dead,  and  the 
place  of  marriage  is  unknown,  that  such  proof  is  all  that  can  be  supplied. 
On  the  other  hand,  it  is  open  to  the  adverse  party  to  disprove  the  existence 
of  the  license,  or  the  regular  publication  of  the  banns;  and  if  this  is 
effectually  done,  the  marriage  will  be  absolutely  void.  But  even  in  this 
case,  there  may  be  sufficient  ground  for  presuming  a  subsequent  legal  mar- 
riage, from  the  cohabitation  of  the  parties  as  man  and  wife,  and  from 
the  manner  in  which  they  were  always  received  by  their  relations. 
"Whether  such  a  presumption  is  reasonable,  the  jury  are  to  determine, 
upon  all  the  various  circumstances  of  the  particular  case.  In  the  case  of 
Wilkinson  agt.  Payne,  (8)  where  a  question  arose  respecting  the  marriage 
of  the  plaintiff,  it  clearly  appeared  that  the  marriage,  when  it  first  took 
place,  was  not  legal ;  because  the  plaintiff  was  at  the  time  a  minor,  and 
married  after  the  death  of  his  parents,  without  the  consent  of  a  legally 
appointed  guardian ;  yet,  as  the  plaintiff  and  his  wife  had  been  always 
received  and  treated  by  the  wife's  father  (the  defendant)  and  by  all  his 
family,  down  to  the  time  of  her  death,  as  man  and  wife,  the  judge  who 
tried  the  cause,  left  it  as  a  question  for  the  jury,  whether  they  would  not 
presume  a  subsequent  legal  marriage  ;  the  jury  presumed  such  marriage) 
and  found  a  verdict  for  the  plaintiff.     In  this  case,  there  was  a  strong 


(1)  See  6  Gr.  IV,  ch.  92,  §  22.  With  respect  to  the  requisites  of  foreiga  marriages,  and  mar- 
riages of  particular  sects,  vide  supra,  p.  524.  With  respect  to  the  effect  and  the  proof  of  sen- 
tences in  the  Ecclesiastical  Court,  see  Vol.  I.  That  a  marriage  will  be  avoided  hj  proof  of 
lunacy,  though  no  commission  has  issued,  see  Turner  v.  Meyers,  1  Haggard's  Const.  C.  416.  A 
ma,rriage  solemnized  in  England  cannot  be  dissolved  by  a  foreign  sentence  of  divorce.  Russell, 
287.  See  Tovey  v.  Lindsay,  1  Dow,  Wl.  See  Bennett  v.  Smith,  21  Barb.  439 ;  and  Cropsey 
v.  Ogden,  1  Keman  N.  T.  228. 

(2)  St.  Devereux  v.  Much  Dew.  Church,  1  Black.  E.  367  ;  Reed  v.  Prosser,  Peake's  N.  P.  C. 
232 ;  Doe  v.  Fleming,  supra,  p.  598. 

(3)  4  T.  R.  468,  an  action  on  a  promissory  note  given  to  a  plaintiff  in  consideration  of  hia 
marrying  the  defendant's  daughter.    The  defence  was;  that  there  had  not  been  a  legal  marriage. 
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circumstance  to  encotinter  such  a  presumption ;  for  it  was  proved,  tliat 
■when  the  plaintiff  came  of  age,  his  wife  lay  on  her  death -feed,  and  died 
three  weeks  afterwards.  However,  the  Court  of  King's  Bench  were 
unanimous  in  refusing  to  grant  a  new  trial.  "  Though  the  first  marriage," 
said  Lord  Kenyon,  "  was  defective,  a  subsequent  one  might  have  taken 
place ;  the  parties  cohabited  together  for  a  length  of  time,  and  were 
treated  by  the  defendant  himself  as  man  and  wife ;  these  circumstances 
afforded  a  ground  on  which  the  jury  presumed  a  subsequent  marriagei" 

thither  of  the  married  parties,  provided  they  are  not  interested  in  the 
suit,  will  be  competent  to  prove  the  marriage  ;  either  of  them  will  also  be 
competent  to  disprove  the  supposed  marriage;  and  they  may  give  evi- 
dence as  to  the  fact  whether  their  child  was  born  before  or  after  mar- 
riage.(I)  • 

The  declarations  of  a  deceased  person,  as  to  the  fact  of  his  marriage,  or 
as  to  the  time  of  the  marriage,  or  to  prove  that  a  child  was  born  before  or 
after  marriage,  are  admissible  in  evidence,  on  a  question  of  pedigree  ;(2) 
and  the  declarations  of  deceased  members  of  the  family  are  evidence  upon 
the  same  point.  (3)  But  the  declarations  of  a  deceased  person,  who 
attended  at  the  marriage  as  parish  clerk,  that  the  banns  had  not  been  duly 
published, — or  the  declarations  of  the  deceased  clergyman,  that  the  banns 
had  been  forbidden,  and  were,  therefore,  not  published, — are  clearly  not 
admissible.(4) 

If  the  individual  whose  legitimacy  is  disputed  was  born  during  a  lawful 
marriage,  another  question  may  still  arise,  namely,  whether  that  individual 
was  the  true  and  legitimate  child  of  the  married  parties.  The  maxim  of 
the  civil  law,  "  Paier  est  quertn  nuptice  demonstrant,"{5)  has  given  rise  to 
great  difference  of  opinion  among  the  writers  on  civil  law,  as  to  the  force 
of  the  presumption  which  existed  in  favor  of  legitimacy ;  and  whether  it 
might  not  be  rebutted,  as  well  by  the  existence  of  moral  reasons  as  by  the 
proof  of  some  physical  cause.  Our  ancient  law  writers,  Bracton,  fleta 
and  Brittan,  seem  to  have  considered  that  circumstantial  evidence  was 
admissible  to  controvert  the  presumption  of  legitimacy.  But  it  appears 
from  the  Year  Books  that  rules  of  pleading  were  laid  down  by  our  courts 
at  an  early  period,  the  effect  of  which  was  to  treat  the  presumption  in 
favor  of  legitimacy  as  conclusive,  unless  it  could  be  opposed  by  evidence 
of  the  husband's  impotency,  or  of  his  being  beyond  the  four  seas  during 


(1)  S.  T.  St.  Peter's,  1  Bott.  454 ;  S.  C,  B.  N.  P.  112  ;  Ca*p.  69S ;  Henlej  v.  Chesbam,  2  Botl 
19 ;  Standen  v.  Standen,  Peake's  N.  P.  0.  32  ;  R.  v.  Bromley,  fl  T.  R  330. 

(2)  See  Vol.  I;  May  v.  May,  Bull  N.  P.  112;  Goodriglit  v.  Moss;  Cowp.  691. 

(3)  See  Tol.  I. 

(4)  See  Tol.  I. 

(5)  Dig.  I,  2,  T,  4,  §  6. 
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the  whole  period  of  the  wife's  gestation.     And  the  law  is  stated  in  con- 
formity with  these  rules  by  Lord  Coke,  in  his  first  Institute.(l) 

It  seems,  however,  to  be  now  clearly  settled,  as  the  modern  doctrine 
upon  this  subject,  that  although  the  birth  of  a  child  during  wedlock  raises 
a  presumption  that  such  child  is  legitimate,  yet  that  this  presumption  may 
be  rebutted  both  by  direct  and  presumptive  evidence.  And,  in  arriving 
at  a  conclusion  upon  this  subject,  the  jury  may  not  only  take  into  their 
consideration  proofe  tending  to  show  the  physical  impossibility  of  the 
child  born  in  wedlock  being  legitimate,  but  they  may  decide  the  question 
of  paternity,  by 'attending  to  the  relative  situation  of  the  parties,  their 
habits  of  life,  the  evidence  of  conduct,  and  of  declarations  connected  with 
conduct,  and  to  every  induction  which  reason  suggests  for  determining 
upon  the  probabilities  of  the  case.  Where  the  husband  and  wife  have 
had  the  opportunity  of  sexual  intercourse,  a  very  strong  presumption 
arises  that  it  must  have  taken  place,  and  that  the  child  in  question  is  the 
fruit ;  but  it  is  only  a  very  strong  presumption,  and  no  more.  This  pre- 
sumption may  be  rebutted  by  evidence,  and  it  is  the  duty  of  a  jury  to 
weigh  the  evidence  against  the  presumption,  and  to  decide  as,  in  the 
exercise  of  their  judgment,  either  may  appear  to  preponderate.(2) 

Period  of  gestation. 

In  arriving  at  a  conclusion  respecting  the  question  of  legitimacy,  it  is 
sometimes  important  to  make  inquiries  respecting  the  period  of  gestation. 
Lord  Coke  lays  it  down  that  this  is  fixed,  by  the  law  of  England,  to  forty 
weeks.(3)  It  appears,  however,  from  several  authorities,  that  there  is  no 
absolute  rule  upon  this  subject,  though  it  has  been  the  practice  of  our 
courts  to  consider  forty  weeks  as  the  usual  period  of  gestation ;  but,  at  the 
same  time,  to  exercise  a  discretion  in  allowing  a  longer  space,  where  the 
opinion  of  physicians  or  the  circumstances  of  the  case  have  required.(4) 
In  investigations  of  this  nature,  an  appeal  is  frequently  made  to  the 
authority  of  foreign  institutions.  It  seems  that,  by  the  civil  law,  a  child 
born  in  the  eleventh  month  after  her  husband's  decease  was  illegitimate  ;(5) 


(1)  Co.  Litt.  244.  The  reader  is  referred  to  the  report  of  the  proceedings  of  the  House  of 
Lorda  on  the  claims  to  the  barony  of  Gardiner,  bj  D.  Le  Marehant,  Esq.  Attached  to  the  re- 
port win  be  found  a  valuable  collection  of  ancient  and  modern  opinions  aiid  decisions  respecting 
adulterine  bastardy.     See  Morris  v.  Davis,  5  Clarke  &  Finelly's  E.  1&3. 

(2)  By  Lord  Eldon,  Lord  Eedesdale,  and  Lord  EUenborough,  in  the  case  of  the  Banbury  Peer- 
age. The  answers  of  the  judges  in  the  case  of  the  Banbury  Peerage.  Lord  Eldon  in  the  case 
of  the  Gardhier  Peerage,  Hargr.  Co.  Litt.  123  b  ;  Pendrel  v.  Pendrel,  2  Str.  &24 ;  R.  v.  Luffe,  8 
Bast,  206 ;  Goodright  v.  Saul,  4  T.  B.  356 ;  Vol.  I.  ChiMren  born  during  a  separation  Tnmsa 
d  thoro  are  prima  facie  presumed  to  be  bastards.    1  Salk.  123  ;  Vol.  I.     . 

(3)  Co.  Lit.  123  b. 

(4)  Hargr.  Co.  litt.  123  b,  n.  1.  A  great  deal  of  medical  evidence  upon  thds  subject  is  col- 
lected in  the  report  of  the  case  of  the  Gardiner  Peerage  f  and  see  the  opinion  of  Dr.  Hunter, 
Hargr.  Co.  Litt.  123  b,  n.  1. 

(5)  Eep.  on  Gardiner  Peerage,  329,  Pref.  16. 
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and  the  same  appears  to  be  the  rule  of  the  Scotch  law.(l)  The  Code  Na- 
poleon withholds  the  presumption  in  favor  of  legitimacy  where  the  child 
is  born  three  hundred  days  after  the  dissolution  of  the  marriage.(2) 

Evidence  of  parents. 

The  mother  of  the  child  whose  legitimacy  is  questioned,  is  not  allowed 
to  prove  the  non-access  of  her  husband  during  his  lifetime  or  after  his 
death. (3)  But  she  is  competent  to  prove  the  fact  of  her  criminal  inter- 
course with  that  person  whom  she  charges  to  be  the  real  father  of  the 
child ;  and  it  seems  that  it  will  be  competent  for  her  to  prove  that  the 
adulterer  alone  had  that  sort  of  intercourse  with  her  by  which  a  child 
might  be  produced  within  the  limits  of  time  which  nature  allows  for  par- 
turition.(4)  The  declarations  of  a  deceased  mother  are  not  admissible  as 
to  the  fact  of  non-access,  which  she  would  not  be  allowed  to  prove  in 
per3on.(5) 

Heir  of  copyhold. 

In  the  case  of  copyholds,  the  legal  estate  descends  upon  the  heir  at 
common  law  immediately  upon  the  death  of  the  tenant,  if  no  custom 
intervene.(6)  And,  if  the  ancestor  has  been  admitted,  the  heir  may  main- 
tain ejectment  before,  admittance.(7)  '  K  the  ancestor  has  not  been 
admitted,  then,  in  case  the  lands  have  been  surrendered  to  the  ancestor, 
the  heir  should  be  admitted  previous  to  the  trial.(8)  The  admittance  may 
be  proved  by  the  original  entry  made  on  the  court  rolls  of  the  manor,  or 
by  copies  of  the  court  rolls  properly  stamped  ;(9)  and  some  evidence  must 
be  given  of  the  identity  of  the  party  admitted.(10) 


(1)  Stewart  v.  M'Keand;  Report  on  Gard.  Peerage,  App.  (A.) 

(2)  T.  vii  a.  315,  Code  Civil ;  Observations  du  Code  Civil,  213 ;  Case  of  Catherine  Berard, 
App.  to  Report  on  Gard.  Peerage,  (D).  The  Frederican  Code  attaches  such  conditions  to  the 
proof  of  the  legitimacy  of  children  born  in  the  eleventh  month,  as  to  render  it  almost  unprac- 
ticable  to  be  established.    Pref  to  Report  on  Gard.  Peerage,  M. 

(3)  R.  V.  Lufife,  8  Bast,  193 ;  R.  v.  Zea,  11  Bast,  132  ;  Cowp.  594 ;  Vol.  I. 

(4)  R.  V.  Reading,  Rep.  temp.  Hard.  82 ;  8  Bast,  203  ;  Vol.  I. 

(5)  8  East,  193 ;  Cowp.  592  ;  Vol.  I. 

(6)  Doe  V.  Mason,  3  Wils.  63 ;  Denu  v.  Spray,  1  T.  R.  466. 

("T)  Doe  V.  Brightwen,  10  East,  583 ;  Roe  v.  Hioks,  2  "Wils.  15.  It  is  not  necessary  that  he 
should  be  presented  heir.    Rumney  v.  Eades,  1  Lev.  100 ;  1  T.  R.  601. 

(8)  See  Scriven,  351 ;  Doe  v.  Hall,  16  East,  208.  The  admittance  of  copyholds,  when  made, 
relates  back  to  the  surrender.  Holdfast  v.  Clapham,  1  T.  R.  600 ;  Roe  v.  Hicks,  2  Wils.  15  ;  Doe 
v.  Hall,  16  East,  208.  The  admittance  of  a  particular  tenant,  is  the  admittance  of  the  persons 
in  remainder.  Cro.  Jac.  31;  5  Mod.  307  ;  Co.  Litt.  266  b,  n.  1.  And  a  person  taking  a  rever- 
sion or  remainder  by  grant  from  the  lord  of  a  manor,  has  a  perfect  title  without  admittance.  Roe 
V.  Loveless,  2  Bam.  &  Aid.  453.  Surrenders  and  admittances  will  sometimes  be  presumed  at 
law.     Roe  V.  Lowe,  1  H.  Bl.  457. 

(9)  Doe  V.  Hall,  16  East,  208.  A  mistake  in  the  entry  may  be  shown  by  evidence,  or  the 
entry  may  be  supplied,  if  lost.  Doe  v.  Calloway,  6  Barn.  &  Cress.  484.  The  foul  draft  of  the 
steward  is  good  evidence  of  an  admittance.    Anon.  Ld.  Raym.  735.     See  2  "Walk.  39,  n. 

(10)  Doe  V.  Smith,  1  Oampb.  N.  P.  0. 197. 
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If  the  plaintiif  claims  as  ieir  by  custom,  contrary  to  the  course  of  the 
common  law,  the  most  usual  proof  of  the  custom  is  by  the  entries  in  the 
court  rolls.  These  entries  are  evidence  of  the  customary  mode  of  descent, 
although  no  instances  can  be  proved  of  persons  having  succeeded  to  lands 
according  to  the  alleged  custom.(l)  The  nature  of  the  evidence  by  which 
the  customs  of  a  manor  may  be  proved,  has  been  particularly  considered 
in  the  first  volume.(2) 

Where  the  title  of  the  lessor  of  the  plaintiff,  as  heir  at  law,  is  admitted, 
the  defendant,  claiming  under  a  will,  is  entitled  to  begin,  and  to  have  the 
general  reply.  And  even  if  the  lessor  of  the  plaintiff,  in  the  first  instance, 
proves  his  pedigree,  and  the  defendant  set  up  a  new  case,  which  the  plain- 
tiff answers  by  evidence,  it  has  been  held  that  the  defendant  has  a  right  to 
the  general  reply.(3) 

ITT.  Having  considered  the  title  by  descent,  we  proceed  now  to  the  title 
by  devise.  And,  first,  of  an  ejectment  by  the  devisee  of  a  freehold 
interest. 

in.  Ejectment  by  devisee. 

A  devisee,  who  claims  immediately  upon  the  testator's  death,  must 
show  the  seizin  of  the  deceased,  and  that  his  will  has  been  duly  executed. 
A  freehold  interest,  in  real  property,  though  not  vested  in  possession  or 
interest,  may  yet  be  devised,  under  the  Statute  of  Wills ;  as,  a  reversion, 
or  remainder  in  fee,(4)  or  an  interest  by  virtue  of  an  executory  devise.(5) 
A  party,  therefore,  claiming  such  an  estate  or  interest,  when  the  right  to 
possession  becomes  vested,  will  have  to  prove  the  seizin  of  the  testator,  the 
regular  execution  of  his  will,  and  the  determination  of  all  the  precedent 
estates,  upon  which  determination  the  interest,  limited  to  him,  is  made  to 
vest  in  possession.  Something  has  been  already  said  respecting  the  proof 
of  seizin  ;(6)  and  the  regular  mode  of  proving  the  execution  of  wills  has 
also  been  so  much  considered  as  to  make  it  unnecessary  to  add  anything 
in  this  place.  (7) 


(1)  Roe  V.  Parker,  6  T.  R.  26 ;  Doe  v.  Askew,  10  East,  520.    See  Tol.  I. 

(2)  See  ToL  I. 

(3)  Jackson  v.  Hesketh,  2  Stark.  N.  P.  C.  518 ;  Goodtitle  v.  Braham,  4  T.  R.  497 ;  2  Tidd, 
]  238  (9th  ed.)  This  is  analogous  to  the  rule  in  trespass  and  replevin,  in  which  actions  the  de- 
fendant begins,  where  the  proof  of  none  of  the  issues  lies  on  the  plaintiff,  notwithstanding  the 
question  of  damages  is  to  be  determined.     2  Stark.  N.  P.  C.  520. 

(4)  St.  34  H.  VIII,  ^.  5. 

(5)  Jones  v.  Roe,  lessee  of  Perry,  3  T.  R.  88. 

(6)  Yid&  supra,  respecting  the  proof  o{  seizin  and  adverse  seizin. 

(T)  See  VoL  I.  See  also  the  recent  case  of  Todd  v.  Ld.  'Winchelsea,  1  Mo.  &  M.  13,  where 
lord  Tenterden,  Oh.  J.  states  the  rule  as  to  attestation  of  a  will  in  the  presence  of  the  testator, 
in  ordinary  cases,  to  be,  "  "Was  the  will  attested  in  such  a  situation  as  that  the  testator  might 
have  seen  it  ?"  As  to  the  point  of  the  necessity  of  the  testator  acknowledging  the  will  or  hand- 
writing to  the  witnesses,  see  Peate  v.  Oughley,  Com.  191.    Trimmer  v.  Jackson,  4  Bum.  Eccl. 
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Defence  by  heir,  at  law. 

The  heir  at  law,  in  answer  to  this  title  by  devise,  may  show,  if  he  can, 
that  the  will  is  a  mere  fabrication  and  forgery,  or  that  the  deceased  was 
incompetent  to  make  a  wiE;  as,  by  being  a  married  woman,  (1)  or  within 
the  age  of  twenty -one  years,(2)  or  by  reason  of  mental  incapacity,,  whether 
proceeding  from  idiotcy  or  non-sane  memory  ;(2)  or  that  the  will  was  ex- 
torted by  duress,  or  obtained  by  fraud,  as  where  one  paper  was  obtruded 
on  the  testator  for  another  which  he  intended  to  execute  ;(3)  or  that  the 
testator  had  not  a  devisable  estate,  as,  if  he  were  tenant  in  tail.(4) 

Incapacity  of  testator. 

The  mental  incapacity  of  the  testator,  at  the  time  of  making  the  will,  is 
a  good  ground  of  defence  ;  for,  unless  the  testator  was  in  a  state  of  mind 
competent  to  do  such  an  act,  the  supposed  will  is  absolutely  void.  The 
rule  of  law  upon  this  subject  is  laid  down  thus  by  Lord  Cote  :(5)  It  is 
not  enough,  he  says,  that  the  testator,  when  he  makes  his  will,  should 
have  sufficient  memory  to  answer  familiar  and  usual  questions,  but  he 
ought  to  have  a  disposing  memory,  so  as  to  be  able  to  make  a  disposition 
of  his  lands  with  understanding  and  reason;  this,  he  adds,  is  such  a 
memory  as  the  law  calls  sure  and  perfect. 

Partial  insanity. 

Apparent  sanity,  on  some  subjects,  is  not  conclusive  proof  that  delusion 
on  particular  subjects,  and  showing  itself  on  particular  occasions,  does  not 
exist.  And  it  seems  that,  in  civil  cases,  this  partial  insanity,  if  existing  at 
the  time  of  an  act  done,  invalidates  that  act,  though  it  be  not  directly  con- 
nected with  it.  It'  has  been  said,  that,  where  there  is  delusion  of  mind, 
there  is  insanity ;  as,  where  persons  believe  things  to  exist,  which  exist 
only,  or,  at  least,  in  that  degree  exist  only,  in  their  own  imagination,  and 
of  the  non-existence  of  which  neither  argument  nor  proof  can  convince 
them,  and  which  no  rational  person  could  have  believed.  This  delusion 
may  sometimes  exist  on  one  or  two  particular  subjects,  though,  generally, 
there  are ^ other  concomitant  circumstances;  such  as  eccentricity,  irrita- 
bility, violence,  suspicion,  exaggeration,  inconsistency,  and  other  marks 


L.  121 ;  'WalUs  v.  Wallis,  Id.;  Rosa  v.  Ewer,  3,  Atk.  161 ;  Stoneham  v.  Evelyn,  3  P.  Wms.  253 ; 
Powell'aL.  P.  80. 

(1)  St.  34,  35  H.  Till,  «.  6,  §  14. 

(2)  St.  34,  35  H.  VIII,  u.  5,  §  14. 

(3)  Doe  dem.  SmaU  v.  Allen,  8  T.  R.  147. 

(4)  An  estate  pw  auter  vie  ia  devisable  by  Stat,  of  Frauds ;  and  the  same  forms  are  requisite 
as  on  the  devise  of  an  estate  in  fee  simplei 

(6)  Marquis  of  Winchester's  Case,  6  Rep.  23  a.  The  testator  ought  to  have  judgment  to  dis- 
cern. Swish.  72,  It.  See  also  2  Co.  6,  23.  The  expression  of  "wisound  mind"  is  not  alto- 
grther  of  synonymous  import,  with  an  incompetency  to  manage  a  person's  own  affairs.  See  Ex 
parte  Barnsley,  2  Atk.  167 }  Ridgway  v.  Darwin,  8  Tes.  jun.  67.  (See  Stewart  v.  laspenard^  2S 
Wead.  2,66 ;  9  Paige,  618.), 
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and  symptoms  which  may  tend  to  confirm  the  existence  of  delusion,  and 
to  establish  its  insane  character.(l) 

Lucid  interval 

If  a  party  impeach  the  validity  of  a  will  on  account  of  a  supposed 
incapacity  of  mind  in  the  testator,  from  whatever  cause  it  may  proceed, 
whether  from  a  natural  decay  of  intellect,  from  derangement,  or  partial 
insanity,  it  will  be  incumbent  on  him  to  establish  such  incapacity  by  the 
clearest  and  most  satisfactory  evidence.(2)  The  burden  of  proof  rests 
upon  the  party  attempting  to  invalidate  what,  on  its  face,  purports  to  be 
a  legal  act.  If  he  succeed  in  proving  that  the  testator  had  been  affected 
by  habitual  derangement,  then  it  is  for  the  other  party,  who  claims  un.der 
the  will,  to  adduce  satisfactory  proof,  that,  at  the  time  of  making  the 
will,  the  testator  had  a  lucid  interval,  and  was  restored  to  the  use  of  his 
reason.  (3) 

Lord  Thurlow  has  observed,  in  the  case  of  The  Attorney-General  agt. 
Parntber,(4)  that  the  evidence  in  support  of  the  allegation  of  a  lucid 
interval,  after  the  proof  of  the  derangement  at  any  particular  period, 
should  be  as  strong,  and  as  demonstrative  of  such  facts,  as  where  the  ob- 
ject of  the  proof  is  to  establish  derangement.  Perhaps  it  would  be  more 
just  to  observe,  that,  if  on  the  one  side  derangement  has  been  clearly 
proved,  a  lucid  interval  must  also  be  clearly  and  satisfactorily  proved  on 
the  other  side.  But  there  appears  to  be  no  reason  for  requiring,  in  the 
proof  of  each  of  these  several  facts,  precisely  the  same  measure  of  evi- 
dence, or  the  same  degree  of  demonstration.  It  is  possible,  that  both  facts 
may  be '  most  satisfactorily  established,  though  the  proof  in  the  one  case 
may  perhaps  not  be  so  strong  or  so  demonstrative  as  in  the  other.  Insan- 
ity, from  its  peculiar  nature,  admits  of  more  easy  and  obvious  proof,  than 
the  existence  of  a  lucid  interval.  The  wildness  and  unnatural  appearance 
of  insanity  can  never  be  misunderstood ;  but  whether  light  and  reason 
have  been  restored,  is  often  a  question  of  the  greatest  difficulty.  It  may 
happen,  therefore,  that  insanity  at  a  particular  period  is  estabhshed  by 
such  a  body  of  cogent  evidence,  as  to  dissipate  every  possible  shade  of 
doubt,  and  to  convince  the  mind  of  the  truth  of  the  fact,  as  strongly  as  of 
its  own  existence.  But  to  insist  on  the  same  weight  of  evidence,  and  the 
same  degree  of  demonstration  in  the  proof  of  a  lucid  interval,  is  requiring 
more  than  almost  any  case  can  be  expected  to  supply,  and  perhaps  more 
than  the  nature  of  the  question  will  generally  admit.     "  It  is  scarely  pos- 


(1)  See  the  judgment  of  Sir  J.  Nicholl  in  the  case  of  Dew  v.  Clark,  Bast.  T.  1826,  edited  by 
Dr.  Haggard. 

(2)  "White  V.  Wilson,  13  Vea.  jun.  89  ;  Swinb.  72. 

(3)  3  Brown  Ch.  C.  440 ;  Dr.  Phillimore'a  Rep.  VoL  1,  p.  100.  'Semel  fwribundue,  semper  fu- 
ribundus,  prceswniiwr,  see  Lord  Holt's  MSS. ;  Hargr.  Co.  Litt.  n.  185  ;  Swinb.  18.  See  Stewart 
V.  'Kedditt,-3  Md.  51 ;  also  Levy  v.  Buffington,  11  Geo.  SSt ;  Eitzhugh  v.  Wiloox,  12  Barb.  235. 

(4)  3  Brown's  Ch.  0.  443. 
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sible,  indeed,  to  be  too  strongly  impressed  with  the  great  degree  of  caution 
necessary  to  be  observed  in  examining  the  proof  of  a  lucid  interval ;  but 
the  law  recognizes  acts  done  during  such  an  interval  as  valid,  and  the  law 
must  not  be  defeated  by  any  overstrained  demands  of  the  proof  of  the 
fact."(l) 

Imperfect  restoration. 

Nor  can  it  be  necessary  to  prove,  that  the  patient  had  been  restored  to 
as  perfect  a  state  of  mind  as  that  which  he  had  before  his  derangement, 
in  order  to  be  competent  to  make  his  will,  or  to  do  any  other  legal  act. 
"  The  strongest  mind,"  as  Lord  Eldon  has  observed, (2)  "  may  be' reduced, 
by  the  delirium  of  a  fever,  or  some  other  cause,  to  a  very  inferior  degree 
of  capacity;  but  the  conclusion  is  not  just,  that,  because  the  person  is 
not  what  he  had  been,  he  should  not,  therefore,  be  allowed  to  make  a 
will."  A  great  intellect  may  lose  half  its  powers,  and  still  retain  more 
reason  than  falls  to  the  lot  of  the  common  order  of  minds.  All  that  the 
law  requires  is  that  the  person  should  be  restored  to  a  "  disposing  mind," 
capable  of  doing  an  act  of  thought  and  judgment;  not  that  he  should 
regain  all  the  powers  of  intellect,  which  distinguished  him  before  the 
malady. 

Some  important  observations  on  the  subject,  of  lucid  intervals  have  been 
made  by  -lir  W.  Wynne,  in  a  case  lately  reported,  in  the  Court  of  Pre- 
rogative.(3)  After  observing  that  a  person  is  not  incapacitated,  even  after 
the  general  habitual  insanity,  provided  there  is  an  intermission  of  the  dis- 
order at  the  time  of  the  act,  and  that  where  an  habitual  insanity  is  estab- 
lished, there  the  party  who  would  take  advantage  of  the  fact  of  an 
interval  of  reason,  must  prove  such  fact.  Sir  W.  Wynne  proceeds  thus : 
"  Now,  1  think  the  strongest  and  best  proof,  that  can  arise,  as  to  the  lucid 
interval,  is  that  which  arises  from  the  act  itself ;  that  I  look  upon  as  the 
thing  to  be  first  examined ;  and,  if  it  can  be  proved  and  established  that 
it  is  a  rational  act,  rationally  done,  the  whole  case  is  proved.  In  my  ap- 
prehension, where  you  are  able  completely  to  establish  that,  the  law  does 
not  require  you  to  go  further ;  and  the  citation  from  Swinburne  states  it 
to  be  so.  The  manner  in  which  he  has  laid  it  down,  is,  '  If  a  lunatic 
person,  or  one  that  is  beside  himself  at  times,  but  not  continually,  makes 
his  testament,  and  it  is  not  known  whether  the  same  were  made  while  he 
was  of  a  sound  mind  and  memory,  or  not,  then,  in  case  the  testament  be 
so  conceived  as  thereby  no  argument  of  frenzy  or  folly  can  be  gathered, 
it  is  to  be  presumed,  that  the  same  was  made  during  the  time  of  his  calm 


(1)  See  Sir  John  Nioholl'a  judgment  in  White  v.  Driver,  Dr.  Phillimore's  Rep.  Vol.  1,  88. 

(2)  Ex  parte  Holjland,  11  Ves.  11. 

(3)  Cartwright  v.  Cartwright,  Dr.  Phillimore's  R.  Vol.  1,  pp.  90,  101. 

(There  is  an  interesting  discussion  on  the  subject  of  legal  capacity,  in  Stewart's  Ex'r  v.  Lispe- 
aard,  36  Wend.  256.) 
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and  clear  intermission,  and  so  the  testament  shall  be  adjudged  good ;  yea, 
although  it  cannot  be  proved,  that  the  testator  useth  to  have  any  clear  and 
quiet  intermissions  at  all,  yet,  nevertheless,  I  suppose,  that  if  the  tes- 
tament be  wisely  and  orderly  framed,  the  same  ought  to  be  accepted  for  a 
lawful  testament.'  Unquestionably,"  continues  Sir  W.  Wynne,  "there 
must  be  a  complete  and  absolute  proof,  that  the  party  who  had  so  framed 
it,  did  it  without  any  assistance.  If  the  fact  be  so,  that  he  has  done  with- 
out assistance,  as  rational  an  act  as  can  be,  what  there  is  more  to  be  proved 
I  do  not  know,  unless  it  can  be  shown,  by  any  authority  or  law,  what  the 
length  of  the  lucid  interval  is  to  be,  whether  an  hour,  a  day  or  a  month. 
I  know  no  such  law  as  that.  All  is  wanting,  is  that  it ,  should  be  of  suf- 
ficient length  to  do  the  rational  act  intended.  I  look  upon  it,  if  you  are  , 
able  to  establish  the  fact,  that  the  act  done  is  perfectly  proper,  and  that 
the  party  who  is  alleged  to  have  done  it,  was  free  from  the  disorder  at 
the  time,  that  is  completely  suf&cient."(l) 

Eevocation  of  will. 

The  heir  at  law  may  set  aside  the  will,  by  proof  of  an  actual  revocat 
tion.  The  form  of  revoking  a  will  is  described  in  the  6th  section  of  the 
Statute  of  Frauds,  which  enacts,  "  that  no  devise  in  writing  of  lands,  ten- 
ements, or  hereditaments,  or  any  clause  thereof,  shall  be  revocable,  -other- 
wise than  by  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  or  by  burning,  canceling,  tearing  or  obliterating  the 
same  by  the  testator  himself,  or  in  the  presence,  or  by  his  directions  and 
consent ;  but  all  devises  and  bequests  of  lands  and  tenements  shall  remain 
and  continue  in  force  until  the  same  be  burnt  or  canceled,  torn  or  oblit- 
erated by  the  testator,  or  his  directions,  in  manner  aforesaid,  or  unless  the 
same  be  altered  to  some  other  will  or  codicil  in  writing,  or  other  writing 
of  the  devisor,  signed  in  the  presence  of  three  or  four  witnesses  declaring 
the  same." 

Alteration. 

As  to  the  first  mentioned  mode  of  revoking  a  will,  namely,  that  of  al- 
tering it  by  some  other  will  or  codicil  iu  writing,  it  seems  to  be  clearly 
settled,  that  the  second  will  or  codicil  cannot  have  the  effect  of  revoking 
a  former  one,  notwithstanding  that  it  contain  a  general  clause  of  revoca- 
tion, unless  it  be  proved  to  have  been  duly  and  formerly  executed,  accord- 


(1)  But  the  wiU  itself  may  have  every  appearance  of  being  the  act  of  a  sane  person,  and  yet, 
•when  connected  with  the  previous  history  of  the  individual,  may  show  a  delusion  existing  at 
the  time.  By  Sir  J.  Nichol,  in  Dew  v.  Clark,  uh.  swpra.  In  the  selections  from  D'Aguesseau, 
in  the  Appendix  to  Evans'  Pothier,  it  is  said,  that  there  is  a  great  distinction  between  a  reason- 
able act,  and  an  interval,  which  is  a  state,  the  duration  of  which  must  be  sufficiently  long  to  ad- 
mit a  judgment  of  its  reality ;  and  that  an  act  of  reason  may  subsist  with  a  habit  of  madness. 
And  see  Hargr.  Co.  Litt.  n.  186,  where  it  is  said,  that  the  act  must  be  sapimiis,  and  not  merely 
sapimii  conveniens. 
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iag  to  the  requisitions  of  the  fifth  section  ;(1)  for,  being  intended  to  be  a 
will  and  to  revoke  as  such,  it  must  have  all  the  solemnities  and  forms  of 
a  will,  or  it  cannot  operate  as  a  revocation.  And  further,  if  the  second 
will  does  not  expressly  revoke,  it  revokes  only  so  far  as  it  appears  to  be 
clearly  inconsistent  with  the  former  devise  as  to  the  particular  subject  matter 
of  that  devise  ;(2)  for  the  words  of  the  statute  are  express,  that  all  devises 
shall  remain  in  force  unless  altered  by  some  other  will. 

Express  revocation. 

The  next  mentioned  mode  of  revoking  is  by  some  other  writing  of  the 
devisor,  declaring  an  intention  to  revoke.  This,  must  be  signed  in  the 
presence  of  three  or  four  witnesses  ;  but  the  statute  has  not  required  the 
witnesses  to  subscribe  or  attest  in  the  presence  of  the  devisor,  nor  indeed, 
to  subscribe  at  all ;  nor  does  this  appear  by  any  means  necessary. (3) 

Another  mode  of  revocation  is  by  burning,  or  canceling,  tearing,  or 
obliterating,  by  the  testator  himself,  or  in  his  presence,  and  by  his  direc- 
tions and  consent.  These  acts  are  in  their  nature  equivocal,  and  their  ef- 
fcct  as  a  revocation,  must  entirely  depend  upon  the  intention  with  which 
they  are  accompanied.  A  will  may  be  canceled  by  mistake  or  by  acci- 
dent ;  but  such  a  canceling  is  not  a  revocation.  On  the  other  hand,  the 
burning  or  tearing  may  be  partial  and  incomplete  ;  yet,  if  this  was  done 
with  the  design  of  revoking  the  will,  it  will  be  as  complete  a  revocation 
as  if  the  entire  will  had  been  destroyed.(4)  The  act,  therefore,  must  be 
proved  to  have  been  done  with  the  intention  of  revoking.  And  on  a 
question  of  intention,  as  this  is,  evidence  of  the  declarations  of  the  testa- 
tor at  the  time  of  doing  the  act,  or  of  his  subsequent  declarations  respect- 
ing the  act,  is  clearly  admissible,  and  has  been  admitted  in  a  great  variety 
of  cases.  (5) 

Implied  revocation. 

The  several  modes  of  revoking  a  will,  hitherto  mentioned,  are  those 
prescribed  by  the  Statute  of  Frauds ;  and  the  language  of  that  statute  is 
so  strong  and  clear,  that  it  should  seem  absolutely  to  exclude  every  other 
species  of  revocation  ;  for  the  legislature  has  declared,  that  no  devise  of 


(1)  Boolestone  v.  Speake,  1  Show.  89,  better  reported  in  Carth.  80 ;  Onions  y.  Tyrer,  1  P.  Will. 
342 ;  Limberg  v.  Mason,  Com.  454. 

(2)  Harwood  v.  Goodright,  lessee  of  Kolfe,  Cowp.  81. 

(3)  Townaend  v.  Pearce,  Vin.  Ab.  title  Devise,  R,  4,  pi.  3,  p.  142 ;  1  P.  Will.  343 ;  7  Ves. 
SIB;  Hilton  v.  King,  3  Lev.  86. 

(4)  Bibb  dem.  Mole  v.  Thomas,  2  Black.  E.  1043 ;  Burtensbaw  v.  Gilbert,  Cowp.  49 ;  1  P. 
Will.  345  ;  Doe  dem.  Perkes  v.  Perkes,  3  Barn.  &  Aid.  489 ;  Winsor  v.  Pratt,  2  Brod.  &  Bing. 
650;  IWms.  Sauad.  319,  note  c. 

(5)  See  particularly  Burtenshaw  v.  Gilbert,  Cowp.  53 ;  Bibb  dem.  Mole  v.  Thomas,  2  Black  B. 
1043  •  Campbell  v.  French,  .3  Ves.  321 ;  2  Bast's  R.  534  h.  (As  to  the  manner  in  which  wills 
of  real  and  personal  property  may  be  revoked'  or  canceled,  see  New  York  Revised  Statutes,  Vol. 
a,  page  124.    See  Pcyor  v.  Coggin,  11  Geo.  444.) 
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lands  shall  be  revocable  otherwise  than  by  the  particular  modes  there 
specified,  and  that  all  devises  shall  continue  in  force  until  they  are  so  re- 
voked, notwithstanding  any  former  usage  to  the  contrary.  However, 
strong  as  the  words  of  the  statute  are,  the  doctrine  of  implied  revocations 
of  wills  is  established.(l)  Among  these,  one  kind  of  implied  revocation 
is,  that  resulting  from  the  marriage  of  the  testator  and  the  birth  of  a 
child,  without  provision  made  for  the  objects  of  these  relations ;  and  this, 
as  Lord  Ellenborough  said,  in  the  case  referred  to,  must  now  be  consid- 
ered as  a  general  proposition  of  law.(2)  The  doctrine  of  this  implied  or 
constructive  revocation  is  founded,  in  the  opinion  of  Lord  Kenyon,(3)  on 
a  tacit  condition  annexed  to  the  will  then  made  that  it  should  not  take 
effect,  if  there  should  be  a  total  change  in  the  situation  of  the  testator's 
family.  Other  judges  have  been  of  opinion,  that  the  doctrine  is  founded 
on  a  supposed  intention  in  the  testator  ;(4)  and  it  has  been  said  to  be  only 
a  presumption  grounded  on  the  supposition,  that  so  complete  a  change  in 
the  family  of  the  deceased  raises  the  implication,  that  he  did  not  intend 
his  will  to  take  effect.(5) 

Declarations  to  rebut. 

On  the  subject  of  the  admissibility  of  parol  evidence  to  rebut  such  an 
implied  revocation,  there  has  been  considerable  difference  of  opinion. 
Lord  Mansfield  and  Mr.  Justice  Buller(6)  were  of  opinion,  that  evidence 
of  the  testator's  declarations,  and  other  parol  evidence,  may  be  properly 
admitted ;  and  such  evidence  is  always  admitted  in  ecclesiastical  courts.(7) 
On  the  other  hand,  strong  opinions  have  been  expressed  against  the  ad- 
mission of  the  testator's  declarations  ;(8)  and  in  the  last  reported  case. 


(1)  The  origin  and  progress  of  this  doctrine,  and  the  various  opinions  of  judges  upon  the  sub. 
jeot,  are  very  ably  and  fully  considered  in  two  late  judgments,  the  one  by  Lord  EUenborough,  in 
Kennebel  v.  Sorafton  (2  Bast,  540) ;  the  other  by  gir  J.  Nichols,  in  Johnston  v.  Johnston  (Dr. 
PhiUimore's  R.  Vol.  1,  p.  468).  And  see  Eoberts'  Treatise  on  the  Law  of  "WUla,  ch.  2,  §  17. 
(See  White  v.  Oosten,  1  Jones'  Law  N.  C.  321.  See  also  1  Vict.  u.  26 ;  Leea,  in  re,  22  Bng.  L.  & 
Eq.  636.) 

(2)  The  rule  applies  only  where  the  wife  and  children  are  wholly  unprovided  for.  1  Wma. 
Saund.  278  d.  Marriage  alone  or  the  birth  of  children  alone,  is  not  sufBoient,  unless  in  certain 
cases,  when  combined  with  other  circumstances.  1  Phill.  44;  Johnston  v.  Johnston,  Doe  v. 
Bradford,  4  Maule  &  Selw.  10 ;  1  Wms.  Saund.  278  o.  "Where  there  is  a  family  by  a  former 
wife,  there  will  be  a  revocation  of  a  wUl  of  personalty  only.  Skeath  t.  Tork,  1  Yes.  & 
Beam.  390. 

(3)  Doe  dem.  Lancashire  v.  Lancashire,  5  T.  B.  58.  See  also,  2  East,  541 ;  4  Maule  & 
Selw.  13. 

(4)  Lord  Mansfield,  in  Brady  dem.  Norris  v.  Cubitt,  1  Doug.  39 ;  Sir  V.  "Wynne,  in  Emmer- 
merson  v.  Boville,  Dr.  Phillimnre's  E.  Vol.  1,  p.  342 ;  Holloway  v.  Clarke,  Id.  339  ;  Johnston  v. 
Johnston,  Id.  468. 

(5)  For  other  cases  of  impUed  revocation,  see  the  notes  to  Duppa  v.  Mayo,  1  "Wms.  Saund.  %1Z. 

(6)  2  H.  Bh  524. 

(7)  Dr.  PhUUmore's  R.  Vol.  1,  pp.  341,  344,  460,  469. 

(8)  By  Lord  Alvanley,  Gibbons  v.  Cauut,  4  Yes.  848. 

Vol.  III.  39 
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wliere  the  point  arose,(l)  the  Court  of  King's  Bench  cautiously  abstained 
from  expressing  any  opinion  upon  the  subject.  The  admissibility  of  the 
testator's  declarations  may,  perhaps,  be  found  to  depend  principally  upon 
this  consideration :  whether  the  rule  of  law  which  admits  of  such  an  im- 
plied revocation,  is  founded,  as  some  have  said,  on  a  supposed  intention 
in  the  mind  of  the  testator ;  or  whether,  according  to  the  opiiiion  of  others, 
the  revocation  is  a  tacit  condition  annexed  to  the  will  itself  when  first 
made.  In  the  former  way  of  considering  the  rule,  there  seems  to  be  more 
reason  for  admitting  such  evidence  than  in  the  latter  view  of  the  question  ; 
for,  if  there  is  a  tacit  condition  annexed  to  the  will  at  the  time  of  the  exe- 
cution, then  the  revocation  takes  effect  by  operation  of  law,  of  which  the 
law  only  can  judge,  and  which  must  be  collected  &om  the  circumstances 
that  give  birth  to  the  presumption.(2) 

Eepublication.    Codicil. 

A  will  may  be  republished  either  by  re-execution  of  it,  or  by  a  codicil. 
Much  difference  of  opinion  formerly  prevailed  respecting  the  effect  of  a 
codicil,  as  to  an  implied  republication  -of  a  will.  It  seems  now  to  be  set- 
tled, that  a  codicil,  attested  by  three  witnesses,  is  considered  as  a  republi- 
cation of  the  will,  and  as  bringing  it  down  to  the  date  of  the  codicil,  inde- 
pendent of  any  intention  expressed,  and  mating  the  will  speak  as  of  that 
date,  unless,  indeed,  a  contrary  intention  be  shown  ;  and  it  is  not  necessa- 
ry that  a  codicil  to  have  this  effect,  should  be  annexed  to  the  will. (3) 

An  executor,  who  takes  a  pecuniary  interest  under  a  will,  is  competent 
to  support  it,  by  proving  the  sanity  of  the  testator,  where  the  verdict  in 
the  case  would  only  have  the  effect  of  establishing  the  will  as  to  real 
property.('i)  The  competency  of  witnesses  to  prove  the  execution  of  a 
will,  is  fully  considered  in  former  part  of  the  volume.(5) 

Where  the  lessor  of  the  plaintiff  claims  under  a  will,  and  the  defendant 
under  a  codicil,  the  validity  of  which  is  the  question  between  them,  the 
defendant,  on  admitting  the  title  of  the  lessor  of  the  plaintiff,  has  a  right 
to  begin,  and  to  have  the  general  reply .(6) 

Devisee  of  leasehold. 

Secondly,  of  an  action  of  ejectment  by  the  devisee  of  a  leasehold  interest. 


(1)  Kennebel  v.  Sorafton,  2  East,  543 ;  S.  C,  5  Ves.  663.  And  see  Doe  v.  LanoasMre,  5 
T.  E.  60. 

(2)  See  the  judgment  of  Eyre,  0.  J.,  in  Goodtitle  v.  Ottway,  2  H.  Bl.  524.  In  all  other  in. 
stances  of  implied  revocation,  it  seems  settled  that  no  parol  declarations  in  favor  of  the  wiU  can 
be  admitted.     1  Wms.  Saund.  278,  note  /. 

(3)  1  "Wms.  Saund.  2'7'7  f;  by  Lord  EUenborough,  Goodtitle  v.  Meredith,  2  Maule  &  Selw.  6. 
See  Hulme  v.  Heygate,  1  Mer.  285 ;  Eowley  v.  Eyton,  3  Mer.  128. 

■    (4)  Doe  V.  league,  5  Barn.  &  Cress.  335. 

(5)  Seo  25  George  II,  chapter  6,  which  avoids  a  devise  or  bequest  given  to  an  attesting  wit- 
ness, and  maliies  him  competent. 
1^(6)  Doe  V.  Corbett,  3  Oampb.  0.  368. 
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The  claimant  in  this  case  will  have  to  prove  the  execution  of  the  lease 
by  the  lessor,(l)  under  which  lease  the  interest  vested  in  the  testator,  the 
lessee ;  and  if  the  testator  was  an  assignee  of  the  original  lessee,  the  as- 
signment to  him,  as  well  as  the  original  lease,  must  be  proved. 

The  lease  is  the  best  evidence  of  the  property  being  leasehold.  But 
this  may  be  dispensed  with  by  proof  of  an  admission  to  that  effect  by  the 
defendant ;  as  in  the  case  of  Doe  on  the  demise  of  Digby  v.  Steel,(2) 
where  it  was  proved,  that  the  defendant  had  admitted,  in  his  answer  to  a 
'bill  in  equity,  that  the  testator,  under  whom  the  lessor  of  the  plaintiff 
claimed,  was  possessed  of  the  leasehold  premises  there  mentioned. 

Since  a  lease  for  years  is  a  chattel  interest,  and  vests  in  the  personal 
representative  of  the  lessee,  the  claimant  must  produce  the  probate  of  the 
will,  or  give  other  legal  evidence  of  the  will  having  been  proved  in  the 
Ecclesiastical  Court,  to  which  court  alone  the  jurisdiction  belongs ;  for  a 
court  of  common  law  will  not  take  notice  of  a  will,  as  a  title  to.  personal 
property,  till  it  is  proved  in  the  Ecclesiastical  Court.(3) 

The  title  of  the  testator,  and  the  bequest  to  the  claimant  being  thus 
proved,  all  that  remains  to  complete  the  claimant's  title,  is  the  executor's 
assent  to  the  bequest.  This  previous  assent  is  made  necessary  for  the  se- 
curity of  the  executor,  upon  whom  all  personal  property  devolves,  in 
trust  to  apply  it,  in  the  first  instance,  to  the  payment  of  debts ;  and  until 
his  assent  is  given,  the  legatee  has  only  an  inchoate  property,  and  cannot 
enter  upon  the  premises  without  being  guilty  of  a  trespass.  But  as  this 
assent  to  a  legacy  is  only  requisite  for  the  security  of  the  executor,  and  to 
complete  the  title  of  the  legatee,  there  is  no  specific  form  prescribed  for 
declaring  the  assent.  In  general,  any  expression  or  act  done  by  the  exe- 
cutor, which  shows  his  concurrence  or  agreement  to  the  bequest,  will  be 
sufficient  ;(4:)  and  "  a  very  small  matter  shall  amount  to  an  assent  to  a 
legacy,  an  assent  being  but  a  rightfal  aot."(5)  This  assent,  when  once 
given,  whether  before  probate  or  after,  is  evidence  of  assets,  and  an  ad- 
mission by  the  executor,  that  the  fund  is  adequate  to  the  discharge  of 
debts ;  it  vests  the  interest  at  law  absolutely  and  irrevocably  in  the  lega- 
tee, from  the  death  of  the  testator  ;(6)  though  he  may  still  be  liable  to 
refund  in  a  court  of  equity  on  the  deficiency  of  other  assets. 


(1)  On  the  construction  of  wills,  and  the  doctrine  of  latent  and  patent  amiiguiiies,  see  Vol  II. 
An  inaccuracy,  whether  latent,  or  patent,  may  be  explained  by  parol,  subject  to  several  restric- 
tive rules. 

(2)  3  Camp.  0.  115. 

(3)  Stone  V.  Forsyth,  2  Doug.  101. 

(4)  3  Bac.  Abr.  84;  4  Bac.  Abr.  444;  Toller's  Law  of  Executor,  308;  by  Lawrence,  J.,  3 
East,  124;  Duppa  v.  Mayo,  1  Saund.  218  f 

(5)  By  the  Lord  Chancellor,  in  Noel  v.  Robinson,  1  Vern.  94. 

(6)  Doe  dem.  Lord  Say  and  Sele  v.  Guy,  3  East,  120,  123  ;  Saunder's  Case,  5  Rep.  12  b. 
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Devisee  of  copyhold. 
Thirdly,  of  an  action  of  ejectment  by  a  devisee  of  copyhold  property. 
The  claimant,  in  the  first  place,  has  to  prov«  the  will.  And  it  is  now  a 
clear  proposition  of  law,  whatever  may  be  thought  of  the  eftrlxeat  decisions 
on  the  subject,  that  a  devisee  of  copyhold  land,  or  of  a  customary  estate, 
passing  by  surrender,  n^ed  not  be  signed  by  the  testator  as  a  devisee  of 
lands  in  fee  simple,  unless  such  signature  be  required  by  the  terms  of  the 
surrender  to  the  use  of  the  will ;  nor  is  the  same  form  of  revocation  neces- 
sary.(l)  The  draft  of  a  will,  which  the  testator  was  prevented  by  sudden 
death  from  signing  and  publishing,  has  been  held  sufficient  to  direct  the 
uses  of  a  surrender ;  (2)  so  also  have  instructions  for  a  will,  taken  down  in 
writing,  from  words  dictated  by  the  testator.(3)  The  recital  of  a  deyise 
in  the  admittance  to  a  copyhold,  is  good  evidence,  as  between  the  lord  and 
the  devisee  ;  but  not  as  between  the  heir  and  the  devisee.  (4) 

The  claimant  has  also  to  prove  the  admittance  of  the  testator  to  the 
copyhold  tenement  in  question,  and  his  own  admittance  ;(5)  and  before  th$ 
late  statute,  55  Gr.  Ill,  c.  192,  which  makes  every  disposition  of  a  copy- 
hold by  will  as  effectual  without  a  surrender  as  with  one,  he  must  also 
have  shown  a  surrender  to  the  use  of  the  will.  A  will  and  a  sur- 
render to  the  use  of  the  will,  without  an  admittance,  are  not  suffi- 
cient; until  the  admittance  is  made,  the  legal  estate  continues  in  the 
surrenderor,  and  descends  to  his  heil'.(5)  And  though  a  party,  who  claims 
a  copyhold  as  heir  at  law,  may  maintain  an  ejectment  before  admittance, 
against  all  persons  except  the  lord  (for  then  he  claims  by  the  course  and 
operation  of  law),  yet  the  rule  is  different  in  the  case  of  one  claiming  under 
a  surrender  and  a  devise,  who  is  a  purchaser,  and  has  nothing  before  ad- 
mittance. The  proof  of  an  admittance,  therefore,  is  indispensably  neces- 
sary, in  this  case,  to  establish  the  testator's  title,  as  well  as  that  of  the  de- 
visee ;  the  nature  of  this  proof  has  been  before  considered.(6)  The  effect  of 
an  admittance  is  to  clothe  the  lessor  of  the  plaintiff  with  the  legal  posses- 
sion, if  he  had  before  a  title  to  the  estate ;  it  enables  him  to  bring  an  action, 
but  does  not  in  any  case  confer  a  title,  (7) 


(1)  Doe  dem.  Cook  v.  Danvera,  1  East,  322  ;  "Wagstaffe  v.  Wagstaffe,  2  P.  Wms.  258. 

Note  1114 — *  *  The  section  relating  to  the  proof  of  wills,  contained  in  Vol.  II  of  the  Hh 
edition  of  Phillipps  on  Evidence,  is  omitted  from  the  present  edition.  It  is  inserted  entire  in  an 
appendix  to  these  notes,  with  the  original  notes  of  Cowen  A  HiU.  And  on  the  general  subject, 
Bee  also  title  WOe,  in  2  Gr.  Ev.  §§  666-694 ;  the  same  title  in  Taylor  on  Ev.,  and  Till.  Ad^ros 
on  Eject.,  p.  288,  ei  seq.  And  see  Doe  v.  Eoe,  2  Barb.  S.  C.  B,'  206 ;  Remsen  v.  Brinkerhoof, 
26  Wend.  332;  Heyer  v.  Burger,  1  Hoff.  Ch.  R.  20;  Eutherford  v.  Rutherford,  1  Denio,  33,  *  * 

(2)  Gary  v.  Askew,  2  Brown  Oh.  C.  319,  and  other  cases  cited  in  1  East,  315. 

(3)  Doe  dem.  Oook  v.  Danvers,  1  East,  299,  324. 

(4)  Anon.,  Ld.  Raym.  535.     And  see  Jenkins  v.  Barker,  Bac.  Ab.  Bv.  632. 

(5)  Roe  dem.  Jefferys  v.  Hicks,  2  WUs.  15 ;  Eoe  dem.  Sl»we^  v.  Wroot,  6  Ewtj  13f  |  "Wil- 
son V.  Weddell,  Telr.  144. 

(6)  Vide  supra,  p.  602. 

(1)  Doe  dem.  Vernon  t.  Vernon,  7  East,  22. 
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IT.  Bjectmetit  by  guardisw. 

Fourthly,  tlie  next  case  to  be  considered  is,  the  case  of  an  action  of 
ejectment  by  a  guardian. 

Guardians  in  common  soccage,  and  guardians  appointed  by  deed  or  will, 
may  maintain  an  action  of  ejectment  to  recover  the  property  of  their 
wards.  A  guardian  in  soccage  (that  is  the  next  friend  of  the  heir  at  law 
of  one  who  had  died  seized  of  lands  in  common  soccage,  to  which  next 
friend  the  inheritance  cannot  descend),  has  the  wardship  of  .the  land  and 
of  the  heir,  until  his  age  of  fourteen  years.(l)  A  party,  therefore,  wbo 
claims  as  guardian  in  soccage,  will  have  to  prove  the  seizin  of  the  deceased, 
the  fact  of  his  leaving  issue,  his  heir  at  law,  under  the  age  of  fourteen 
years,  and  that  among  those  relations  to  whom  the  inheritance  can- 
not descend,  he  himself  is  tlie  next  of  blood  to  such  issue.  It  seems 
necessary  also  to  prove,  that  the  ward  was  under  the  age  of  fourteen  at 
the  time  of  the  demise  stated  in  the  declaration  ;(2)  for  Littleton  expressly 
says,  that  the  guardian  shall  have  wardship  of  the  land  until  the  age  of 
fourteen  years,  and  when  the  heir  comes  to  the  age  of  fourteen  years  com- 
plete, he  may  enter  and  oust  the  guardian,  and  occupy  the  land  himself; 
however,  in  the  opinion  of  others,  this  guardianship  ends  on  the  comple- 
tion of  the  age  of  fourteen  years,  only  where  another  guardian,  either  by 
the  election  of  the  infant  or  otherwise,  is  ready  to  succeed,  and,  in  the 
meantime,  the  guardianship  in  soccage  will  continue.(3) 

With  respect  to  another  description  of  guardian,  a  statute  in  the  reign 
of  Charles  11,(4)  gives  a  power  to  fathers  to  appoint  guardians  for  their 
unmarried  children  under  age,  "  either  by  deed  executed  in  their  lifetime, 
or  by  4ast  will  and  testament  in  writing,  in  the  presence  of  two  or  more 
credible  witnesses;"  and  enacts,  that  such  appointment  shall  be  effectual 
against  every  claim  of  guardianship  in  soccage,  and  that  the  guardian  so 
appointed  may  take  into  his  custody  the  proiits  of  all  the  lands  and  here- 
ditaments of  the  children  till  their  respective  ages  of  one  and  twenty 
years.  To  support  an  ejectment,  therefore,  brought  by  suph  guardian,  the 
title  of  the  deceased  father  must  be  proved,  the  minority  of  tbe  ward  at 
the  time  of  the  demise  in  the  declaration,  and  the  due  execution  of  the 
will  or  deed  which  appoints  him  guardian.  Th.e  natural  father  of  an  ille- 
gitimate child  cannot  appoint  a  guardian  ;(5)  consequently,  the  title  of  the 


(1)  tit.  §  123. 

(S)  In  the  ease  of  Doe  denl.  Riggfe  v.  Bell  (5  T.  R.  471),  where  it  -was  proved  at  tie  trial  that 
two  daughters,  to  whom  the  plaintiff  claimed  as  guardian  in  soccage,  were  above  fourteen,  an 
objection  was  taken  on  this  ground  against  the  plaintiffs  recovering.  Another  objection  was 
ialSo  taken,  oa  the  ground  of  the  insufficiency  of  a  notice  to  quit.  The  plaintiff  was  nonsuited. 
On  cause  being  shown  against  the  nonsuit,  the  Court  of  King's  Bench  discharged  the  rule,  on 
the  ground  that  the  notice  was  insufficient ;  and  there  was  no  argument  on  the  other  point. 

(3)  Andr.  813.    See  fiargr.  Co.  Litt.  88  b,  an  elaborate  note  on  the  Subject  of  guardians. 

(4)  St.  12  0.  It,  ch.  24,  §§  8,  9. 

(5)  Homer  v.  Liddiard,  by  Sir  W.  Scott;  Printed  B.epO'rt,  p.  179. 
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lessor  of  tbe  plaintiff  would  be  disproved,  by  proof  of  tlie  illegitimacy  of 
the  child. 

V.  Ejectment  by  execution  creditor. 

Fifthly,  of  .the  action  of  ejectment  by  a  person  claiming  land  under  an 
execution.  And,  first,  of  an  ejectment  by  the  tenant  under  a  writ  of 
elegit. 

The  writ  of  elegit,  as  is  well  known,  is  founded  on  the  statute  of  West- 
minster the  second(l)  (the  first  statute  that  subjected  land  to  the  execution 
of  a  judgment  or  recognizance),  which  gives  to  the  creditor,  who  has  sued 
for  the  debt  or  damages  and  recovered  a  judgment,  his  election,  either  to 
have  a  writ  to  the  sheriff  for  levying  the  debt  of  the  land  and  chattels,  or 
that  the  sheriff  deliver  to  him  the  chattels  of  the  debtor  and  a  moiety  of 
his  land.  The  sheriff,  upon  receiving  this  writ,  is  to  impannel  a  jury,  who 
are  to  inquire  of  the  debtor's  goods  and  chattels,  and  also  of  his  lands  and 
tenements.  Formerly  it  was  usual  for  the  sheriff,  after  inquisition  made 
by  the  jury,  to  deliver  actual  possession  of  a  moiety  of  the  lands ;  but, 
by  the  modern  practice,  he  delivers  only  legal  possession,  and  the  creditor, 
as  some  have  said,  in  order  to  obtain  actual  possession,  must  proceed  by 
ejectment.  (2) 

In  this  action  of  ejectment,  it  will  be  neeessary  for  the  lessor  of  the 
plaintiff  to  prove  the  judgment  recovered  by  him,  the  elegit  taken  out 
upon  it,  the  inquisition,  and  the  sheriff's  return,  by  which  the  land  in 
question  is  assigned  to  him. (3)  For  this  purpose,  an  examined  copy  of 
the  judgment  roll,  containing  the  award  of  the  elegit,  and  the  return  of 


(1)  St.  13Ed.I,  ch.  18. 

(2)  2  Tidd  Pr.  lOtS ;  3  T.  E.  296 ;  2  Eq.  Ca.  Ab.  381.  (Where  the  plaintiff  in  ejectment 
claims  under  a  purchaser  on  a  foreclosure  sale,  he  must  show  title  at  the  commencement  of  the 
action.  Layman  v.  "Whiting,  20  Barb.  559.  See  also  Dean  v.  Pynoheon,  3  Chand.  9 ;  Sheik  v. 
McElroy,  20  Penn.  (8  Harris)  25.) 

In  the  case  of  Rogers  v.  Pitcher  (6  Taunt.  201),  the  Lord  Chief  Justice  Gibbs,  alluding  to 
this  opinion,  expressed  himself  thus :  "  I  am  aware,  it  has  in  several  places  been  said,  that  the 
tenant  in  elegit  cannot  obtain  possession  without  an  ejectment,  but  I  have  always  been  of  a  dif- 
ferent opinion.  There  is  no  case,  in  which  a  party  may  maintain  ejectment,  in  which  he  cannot 
enter.  The  ejectment  supposes  that  he  has  entered ;  at  least,  that  he  baa  leased  to  another,  and 
that  tho  other  entered  and  that  the  lessor  may  do  it  by  another,  and  not  enter  himself,  is  not  very 
intelligible.  I  would  not,  however,  consider  the  present  case  as  deciding  these  points,  which  I  only 
throw  out  in  answer  to  the  argument  that  has  been  used."  In  anotlier  part  of  his  judgment,  the 
chief  justice  says :  "  I  have  no  doubt  that  the  sheriff  may  deliver  the  moiety,  and  enter  upon  it, 
except  that  where  the  land  is  under  a  previous  demise,  as  in  this  case  it  is  to  the  plaintiff,  whatever 
elder  term  the  sheriff  finds,  iie  cannot  disturb  the  previous  title  of  the  tenant  in  possession  ;  all  he 
can  do  is  to  put  the  avowant  into  the  state  of  landlord :  if  the  land  had  been  in  the  possession  of  the 
former  owner,  the  sheriff  might  have  delivered  actual  possession ;  where  it  is  in  the  possession  of  a 
tenant,  the  sheriff  sets  it  out  by  metes  and  bounds,  and  the  tenant  is  bound  thenceforward  to 
pay  rent  for  his  moiety  to  the  tenant  by  elegiV 

(3)  Bull,J>r.  P.  104.  The  plaintiff  must  prove  all  the  facts  necessary  to  work  a  transfer  of  the 
title  (Jackson  v.  Davis,  18  John.  B.  7  ;  Kellogg  v.  Kellogg,  6  Barb.  116)j  so  as  to  tax  sales.  See 
TaUman  v.  White,  2  Comst.  66  ;  Beekman  v.  Bigham,  1  Seld.  366. 
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the  inquisition,  is  sufficient  proof,  and  a  copy  of  the  elegit  itself,  or  of  the 
inquisition,  will  not  be  wanted  ;(1)  for,  as  Lord  Ellenborough  said  in  the 
case  referred  to,  the  judgment  roll  imports  incontrovertible  verity  as  to  all 
the  proceedings  which  it  sets  forth.  This  evidence  is  sufficient  in  an  action 
against  the  debtor,  who  is  in  possession  of  the  lands.  If  a  third  person, 
and  not  the  debtor,  is  in  possession,  it  will  be  incumbent  on  the  lessor  of 
the  plaintiff  not  only  to  prove  his  own  title  under  the  judgment,  but  also 
the  title  of  the  debtor,  under  whom  he  claims.  The  sheriff  must  state  in 
his  return  that  he  has  set  out  a  moiety  by  metes  and  bounds,  otherwise 
the  return  will  be  void  ;(2)  and  the  objection  may  be  taken  on  the  trial 
of  the  ejectment.(3)  The  inquisition  ought  also  to  set  forth  the  lands  with 
convenient  certainty.(4) 

The  lessor  of  the  plaintiff  may  claim  title,  under  an  elegit,  to  lands  held 
in  fee  simple,  in  trust  for  the  person  against  whom  the  elegit  issued.(5) 
But  his  title  under  the  elegit  only  attaches  upon  lands  held  in  trust  at  the 
time  of  the  execution  sued  ;  and,  therefore,  if  the  trustee  has  conveyed 
the  lands  by  the  direction  of  the  cestui  que  trust  before  execution,  though 
he  was  seized  in  trust  at  the  time  of  the  judgment,  the  lands  cannot  be 
taken  in  execution. (6)  An  equity  of  redemption  cannot  be  taken  under 
an  elegit.(7)  And  lands  held  in  trust  cannot  be  seized,  unless  the  trust  is 
simply  and  solely  for  the  defendant.(8)  It  seems  that  a  term  for  years, 
held  in  trust,  cannot  be  taken  in  execution  under  an  elegit.  (9) 

Where  a  tenant  comes  into  possession  by  lease,  after  the  judgment, 
though  before  the  issuing  of  the  writ  of  elegit,  notice  to  quit  is  unneces- 
sary, as  the  land  is  bound,  from  the  time  of  the  judgment,  against  every 
person  acquiring  a  subsequent  interest.(lO) 

In  action  of  ejectment  to  recover  lands  taken  in  execution  under  a  writ 
ot  fieri  facias,  on  a  judgment  obtained  against  a  termor,  the  judgment 


(1)  Eamsbottom  v.  Buckhurst,  2  Maule  k  Selw.  565. 

(2)  Pullen  V.  Birkbeck,  1  Ld.  Raym.  T18;  Garth.  453;  Penny  dem.  Masters  t.  Durrant,.  1 
Barn.  &  Aid.  40.  See  Taylor  v.  Lord  Abingdon,  2  Doug.  4*73.  If  the  parcels  amount  to  more  than 
a  moiety,  the  inquisition  is  bad  for  the  whole.    1  Sid.  91 ;  2  Salt.  563.    See  1  Wms.  Saund.  69  b. 

(3)  2  Dough.  47  5 ;  1  Lord  Raym.  11%;  \  Sid.  p.  91 ;  1  Barn.  &  Aid.  40. 

(4)  Moor,  8  pL  28.  If  a  tenement  generally  is  found  without  showing  house  or  pasture,  it  will 
be  bad.    Id.    An  inquisition  should  find  the  certainty  of  estate.    Dyer,  299  a, 

(5)  2  Wms.  Saund.  11 ;  29  Car.  II,  e.  3. 

(6)  Hunt  V.  Coles,  Com.  R.  226;  Com.  Dig. Execution,  ch.  14. 

(7)  Scott  V.  Seholey,  8  East,  i.%1 ;  Plunketv.  Penson,  2  Atk.  290;  Lyster-v.  DoUand,  1  Tea. 
jun.  431. 

(8)  I)oe  V.  GreenhiU,  4  Barn,  cfc  Aid.  684 ;  Harris  v.  Booker,  4  Bing.  96 ;  Harris  v.  Pugh,  4 
Bing.  345. 

(9)  1  Wms.  Saund.  11  a ;  King  v.  Ballet,  2  Vem.  248 ;  by  Lord  Ellenborough,  Scott  v.  Seho- 
ley, 8  East,  467,  and  see  Doe  v.  GreenhiU,  4  Barn.  &  Aid.  684.  This  point,  which  does  not  appear 
to  be  perfectly  settled,  is  of  great  importance  with  reference  to  terms  attendant  on  the  inherit- 
ance.    See  Doe  v.  Hilder,  2  Bam.  &  Aid.  782  ;  Sugden's  V.  &  P.  426  (7th  ed.) 

(10)  Doe  V.  HMer,  2  Bam.  &  Aid.  785. 
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must  be  proved,  where  thfe  lessor  of  the  plaintiff  is  the  party  in  the  ori- 
•giiial  action  in  which  the  execution  issues.(l)  But  the  writ  alone  is  a 
sufficient  title  to  the  vendee  of  the  sheri£f.(2)  "Where  an  assignment  of  a 
lease  by  deed,  taken  in  execution,  was  made  by  the  undar  sheriff  in  the 
name,  and  under  the  seal  of  of&ce  of  the  sheriff,  it  was  held  unnecessary 
to  prove  his  authority.(3) 

Of  a  nature  similar  to  the  case  last  mentioned,  is  an  ejectment  by  the 
conusee  of  a  statute  merchant,  (4)  statute  staple,  (5)  or  recognizance  in  the 
nature  of  a  statute  article  ;(6)  all  of  which  are  obligations  acknowledged 
before  certain  persons  appointed  for  the  purpose,  and  enrolled  in  courts  of 
record.(7)  The  process  on  a  statute  merchant,  after  it  has  been  forfeited 
and  certified  into  chancery,  is  a  writ  of  capias  si  laicus  ;  and  if  the  sheriff 
return  upon  the  writ,  that  the  party  is  dead,  or  not  found  in  his  bailiwick, 
a  writ  of  extent  issues  to  extend  the  lands  to  the  conusee  on  a  reasonable 
extent,  without  the  delay  or  charge  of  a  writ  of  Uberate.{8)  The  writ  of 
extent  recites  the  writ  of  capias  si  laicus,  and  the  sheriff's  return,  and  then 
proceeds  to  command  the  sheriff  to  cause  to  be  delivered  to  the  conusee 
the  goods  and  chattels  of  the  debtor,  and  all  his  lands  and  tenements,  "  of 
which  he  was  seized  on  the  day  of  acknowledging  the  debt  or  ever  after- 
wards, unless  they  have  descended  to  any  one  within  age  by  hereditary 
descent. "(9)  ■  In  an  action  of  ejectment,  therefore,  by  the  conusee  of  a  stat- 
ute merchant  against  the  conusor,  the  proper  evidence  will  be,  first,  the 
obligation  of  the  conusor,  or,  in  case  the  obligation  has  been  lost  or  dam- 


(1)  Doe  dem.  Bland  v.  Smith,  Holt's  F.  P.  0.  589 ;  S.  C,  2  Stark.  N.  P.  C.  199 ;  Burton  v. 
Cole,  Carth.  443. 

(2)  Doe  dem.  Batten  v.  Murless,  6  Maule  &  Selw.  113.  See  Glazier  v.  Eve,  1  Bing.  i209.  That 
the  Bale  of  the"  term  is  valid,  notwithstanding  the  execution  is  set  aside  for  irregularity.  Doe  v- 
Thorn,  1  Maule  &  Selw.  425  ;  Dyer,  263  ;  5  Co.  90  ;  8  Co.  96.     See  Ray.  13  ;  Cro.  Eliz.  218. 

Note  1115.—*  *  As  to  title  by  execution,  see  4  Kent.  C.  (6th  ed.)  pp.  428-431,  and  notes. 
The  purchaser  on  a  sheriffs  sale  must  show  a  judgment  and  execution.  Id.  434.  Mere  irregu- 
larities do  not  vitiate  the  sale.  Id.  431.  And  the  sale  is  vahd  and  effectual,  though  the  judg- 
ment be  revqfsed,  unless  the  judgment  was  void  for  want  of  jurisdiction.  And  see  yfooA  v. 
Golvin,  2  HUl,  566.  But  see  Dater  v.  Troy  Tump.  Co.,  2  HiB,  62,  which  seems  contra,  except 
where  the  purchaser  is  a  stranger,  acquirnig  the  title  bona  fide.  See  Delaplaiue  v.  Hitchcock,  6 
Hill,  14.  In  McDonald  v.  Burns  (3  Denio,  45)  a  judgment  entered  in  vacation  was  held  to  be 
febsolutely  void.  Id.  436,  note.  A  formal  levy  on  real  estate  is  not  required,  to  enable  the 
sheriff  to  seU.  Per  Bronson,  J.,  in  Wood  v.  Colvin,  5  HUl,  230.  And  see  the  cases  collected  in 
Green  v.  Burke,  23  Wend.  498,  S.  P.  But,  such  levy  seems  to  be  necessary  where  the  judg- 
ment is  not  docketted ;  and  quere  as  to  the  validity  of  a  sale,  wh»re  there  ,is  no  docket.  Ex 
parte  Becker,  4  Hill,'  614.    See  2  Gr.  Bv.  §  316  and  notes.  *  * 

(3)  Doe  dem.  James  v.  Brown,  5  Barn.  &  Aid.  243. 

(4)  By  St.  11  Bd.  I,  enforced  and  amended  by  st.  13  Ed.  I,  o.  3. 

(5)  By  St.  21  Ed.  Ill,  u.  9. 

(6)  By  St.  23  H.  VIII,  C.  6. 

'(1)  On  the  subject  of  these  securities,  see  Bao.  Ab.  tit.  Execution ;  and  2  Saunders,  69  c,  in 
note,  and  Tidd  Pr.  1101. 

(8)  2  Tidd  Pr.  1083. 

(9)  Tidd  Appendix,  ch.  39,  §  105. 
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aged,  a  true  copy  from  tte  roll  in  the  custody  of  the  clerk  of  recognizances 
or  of  his  deputy,  made  and  signed  by  the  clerk  or  his  deputy}  and  duly 
proved  ;(1)  and,  in  the  next  place,  the  writ  of  extent  must  be  proved.  An 
bxamined  copy  of  the  writ  of  capias  si  laicus  appears  not  to  be  necessary, 
since  it  is  recited  in  the  writ  of  extent.  If  the  ejectment  is  not  against 
the  debtor,  but  against  a  third  person,  who  is  in  possession  of  the  lands, 
and  who  was  in  possession  before  the  conusor's  acknowledgment  of  the 
debt,  the  lessor  of  the  plaintiff,  in  addition  to  the  proofs  before  mentioned, 
must  be  prepared  with  proof  of  the  conusor's  title ;  or,  if  the  defendant 
claim  under  the  conusor,  as  lessee  or  otherwise,  that  his  interest  and  right 
of  possession  have  been  regularly  determined. 

The  process  on  a  statute  staple,  or  on  a  recognizance  in  the  Qattire  of  a 
statute  staple,  is  a  writ  in  the  nature  of  an  extent,  (2)  commanding  the 
sheriff  to  take  the  body,  lands  and  goods  of  the  debtor,  and,  after  causing 
the  lands  and  goods  to  be  extended  and  appraised,  to  take  them  into  tbe 
king's  hands.  The  conusee,  then,  in  order  to  get  p'ossession  of  the  lands, 
must  sue  out  a  liberate,{S)  whicb  recites  the  last  writ,  and  the  sheriff's 
teturn,  and  commands  the  sheriff  to  deliver  to  the  conusee  the  lands,  tene- 
ments and  chattels,  so  taken  into  the  king's  hands  by  the  extent  and  ap- 
praisement, to  hold  them  till  he  is  satisfied  of  his  debt.  Upon  this  writ, 
the  sheriff  cannot  turn  the  tenant  out  of  possession,  as  upon  an  kahete  facias 
possessionem,  but  is  only  to  deliver  the  legal  possession,  as  upon  an  elegit, 
'tod,  in  order  to  obtain  the  actual  possession,  the  conusee  must  proceed  by 
ejectment.(4)  In  such  an  action  against  the  debtor,  tbe  plaintiff's  evi- 
dence will  consist,  in  the  first  place,  of  the  bond  of  the  conusor,  to  be 


(1)  St.  8  G.  I,  ^.  25,  §  2. 

By  Bt.  21  Eliz.  ch.  4,  §  7,  the  wliole  tenor  and  contents  of  aU  statute  merchants  and  df  Stat- 
utes of  the  staple  are  to  be  entered,  within  six  months  after  the  aolinowledgment,  in  the  office 
of  the  olerk  of  recognizances  taken  according  to  the  st.  23  H.  VIII,  c.  6,  and  shown  to  the 
clerk,  who  is  to  enter  the  statutes  in  a  book  provided  for  the  purpose.  And  by  the  8th  section 
of  the  same  act,  if  the  statute  merchant  or  statute  staple  is  not  delivered  to  lie  clerk  or  his 
deputy,  within  four  mqnths  after  the  aclmowledgment,  that  a  true  copy  may  be  taken  by  the 
clerk,  in  such  case  every  statute,  not  so  entered,  will  be  void  against  any  person  who  purchases 
the  lands  and  tenements,  or  any  profit  out  of  them,  after  the  lime  of  the  acknowledgment.  Tie 
9th  section  requires  the  clerk,  under  a  penalty  for  disobedience,  to  enter  the  recognizance  within 
six  months  after  the  acknowledgment,  and  to  indorse  the  day  amA  year  as  the  entry  upon  the 
■statute,  with  his  name. 

By  the  Statute  of  Frauds  (st.  29  C.  11,  o.  3,  §  18),  the  day  and  year  of  the  enrollment  of  re- 
<jognizanees  are  required  to  be  set  down  on  the  margin  of  the  roll,  and  no  recognizance  will  bind 
lalids,  &c.,  in  the  hands  of  a  purchaser  iona  fide  and  for  valuable  consideration,  but  from  the 
thne  of  Buoh  enrollment. 

The  ^statute  of  27  Eliz.  c.  4,  §§  7,  8,  does  not  extend  to  recognizances  under  st.  23  H.  Till, 
a  6  (called  recognizances  in  the  nature  of  the  statute  staple),  and  the  st.  8  G.  I,  ehi  15,  §  1, 
was  passed  to  regulate  the  mode  of  enrolling  and  preserving  them. 

(2)  See  Tidd  App.  ch.  39,  §  107;  Tidd  Pr.  1084. 

(3)  Tidd  App.  oh.  39,  §  108. 

(4)  1  VentU.  41 ;  Tidd  Pr.  1084. 
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proved  in  the  regular  manner ;  or,  in  case  of  its  loss  or  damage,  a  true 
copy  from  the  roll  in  the  custody  of  the  clerk  of  recognizances  or  his 
deputy,  made  and  signed  by  the  clerk  or  his  deputy,  and  duly  proved, 
will  have  precisely  the  same  effect,  as  if  the  original  recognizance  were 
produced.(l)  After  proof  of  the  recognizance,  the  writ  of  liberate  is  to  be 
proved ;  but  the  proof  of  the  writ  of  extent  seems  not  to  be  necessary,  as 
this  writ  is  recited  in  the  literate.  If  the  action  is  against  a  third  person 
in  possession  of  the  lands,  not  against  the  debtor  himself,  other  evidence 
will  also  be  required,  as  in  the  case  of  an  ejectment  against  a  third  person 
by  the  conusee  of  a  statute  merchant.(2) 

TI.  Ejectment  by  mortgagee. 

Sixthly,  of  an  ejectment  by  a  mortgagee. (3) 

"Where  lands  are  granted  by  way  of  mortgage,  with  condition  to  be 
void  on  repayment  of  the  mortgage  money  at  a  time  appointed,  the  mort- 
gagee has  an  immediate  vested  interest,  and  may  immediately  enter  on 
the  lands,  liable  only  to  be  dispossessed  on  the  performance  of  the  condi- 
tion of  repayment.  "  In  such  a  case,  the  demise  in  the  declaration  will  be 
properly  laid  at  any  time  subsequent  to  the  commencement  of  the  term. 
But  if  a  clause  is  inserted  in  the  mortgage  deed,  as  is  now  most  usual, 
that  the  mortgagor  shall  continue  in  possession,  until  default  is  made  in 
payment  of  the  mortgage  money,  (4)  then  the  demise  ought  to  be  laid  sub- 
sequent to  the  time  appointed  for  the  payment.  In  either  case,  it  will  not 
be  incumbent  on  the  plaintiff  to  prove  the  defendant's  default  by  non-per- 
formance of  the  condition ;  but  the  defendant,  if  he  can,  is  to  prove  per- 
formance. 

If  the  lessor  of  the  plaintiff  claim  the  premises  as  mortgagee,  against 
the  mortgagor,  the  plaintiff  will  have  to  prove  the  execution  of  the  mort- 
gage deed,(5)  and  the  defendant's  possession  of  the  mortgaged  premises 


(1)  St.  8  G.  I,  i;.  25,  §  2. 

(2)  Vide  svpra,  p.  SIT. 

(3)  Note  1116. —  *  *  For  the  prevailing  doctrinea  in  the  United  States  in  respect  of  the  mu- 
tual riglits  of  mortgagors  and  mortgagees,  at  law  and  in  equity,  see  tit.  Mortgage,  4  Kent  C.  (eth 
ed.)  and  notes;  1  Hilliard's  Abr.  457.  As  to  the  action  of  ejectment  by  mortgage,  see  Steph.  N. 
P.  1338,  1339 ;  Id.  1400-1402;  1  Hilliard's  Ab.  457  ;  Till.  Adams  on  Eject,  pp.  60,  108,  306,  et 
seq.  In  New  Torlr,  the  action  of  ejectment  by  the  mortgagee,  or  his  assigns,  or  representatives, 
is  abolished.  2  Eev.  Stat.  §  312,  p.  57.  One  who  is  in  possession  by  virtue  of  a  mortgage  fore- 
closure against  the  defendant  cannot  be  ousted  by  a  writ  issued  in  his  favor,  under  the  N.  T.  E. 
S.  310,  §  41.  A  tender,  whether  before  or  after  the  day  of  payment,  if  before  foreclosure,  dis- 
charges the  lien  of  the  mortgage ;  and  if  the  mortgagee  be  in  possession,  he  may  be  ousted  after 
such  tender.  Edwards  v.  The  Farmers'  P.  Ins.  &  Loan  Co.,  21  Wend.  467  ;  S.  C,  26  Wend, 
541,  in  error.  This  case  was  very  ably  argued  at  the  bar,  in  the  Supreme  Court  and  the  Court 
of  Errors ;  and  the  opinions  of  the  learned  members  of  the  two  courts  deserve  to  be  carefully 
studied.  *  * 

(4)  See  Hall  v.  Doe,  5  Bam.  &  Aid.  687. 

(5)  See'  ante,  as  to  the  execution  of  deeds.    It  is  not  incumbent  on  the  plaintiff  to  prove  the 
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It  seems  that  it  is  not  necessary  to  demand  possession  of  the  mortgagor 
before  bringing  the  ejectmeut.(l)  When  the  ejectment  ia  brought  against 
a  third  person,  who  is  in  possession,  the  plaintiff  must  prove  a  legal  title, 
to  divest  the  defendant  of  his  possession ;  as,  in  case  the  defendant  claims 
under  the  mortgagor  by  a  lease  or  other  title  prior  to  the  mortgage,  by 
showing  the  expiration  or  legal  determination  of  the  defendant's  estate, 
which  is  prior  to  his  own  ;  or,  if  the  defendant  was  let  into  possession 
under  a  lease  granted  by  the  mortgagor  after  the  mortgage,  by  showing 
that  the  defendant's  interest  was  created  subsequent  to  his  own  under  the 
mortgage  deed,  in  which  case  the  defendant  will  not  be  entitled  to  a 
notice  to  quit,  unless  the  mortgagee  has  done  some  act  to  recognize  the 
defendant  as  his  tenant.(2) 

Vn.   Ejectment  by  parson. 

Seventhly,  of  the  action -.of  ejectment  by  a  parson,  for  recovering 
possession  of  the  parsonage-house  or  glebe. 

When  the  lessor  of  the  plaintiff  grounds  his  right  to  recover  on  being 
parson,  he  ought  to  prove  himself  in  fall  and  complete  possession  of  the 
rights  of  the  church ;  and  this  is  done,  in  ordinary  cases,  by  proof  of  pre- 
sentation, institution  and  induction ;  or,  when  the  ordinary  is  also  the 
patron  (in  which  case  the  presentation  and  institution  are  one  and  the 
same  act),  by  proof  of  collation  and  induction ;  and  it  is  not  necessary  to 
prove  the  title  of  the  patron.(3) 

Presentation,  which  is  the  act  of  the  patron  offering  his  clerk  to  the 
bishop  of  the  diocese  for  institution,  may  be  by  parol,  or  by  writing  in  the 
nature  of  a  letter  to  the  bishop.(4)  And,  as  a  presentation  may  be  by 
parol,  it  may  be  proved  by  parol  by  a  witness  who  was  present  and  heard 


memorial  of  an  annuity  deed.  Doe  v.  Bingham,  4  Bam.  &  Aid.  6'I'7 ;  Doe  v.  Mason,  3  Campb. 
X.  P.  0. 1.    The  mortgagor  will  not  be  permitted  to  set  up  a  prior  mortgage.    Bull.  N.  P.  HO  a. 

(1)  Birch  V.  Wright,  1  T.  R.  383  ;  Keech  v.  Hall,  Doug.  21 ;  Thunder  v.  Belcher,  3  Bast,  449. 
Vide  svpra,  p.  586.  In  a  late  case,  the  mortgagor  was  considered  as  strtictly  a  tenant  to  the 
mortgagee.    Partridge  v.  Beer,  5  Barn.  &  Aid.  604.    And  see  Hall  v.  Doe,  5  Barn.  &  Aid.,  687. 

(2)  Thunder  dem.  Weaver  v.  Belcher,  3  East,  449 ;  Birch  t.  Wright,  1  T.  R.  383 ;  Zeech  v. 
HaU,  Doug.  21.  See  Clayton  v.  Blakey,  8  T.  K.i  3.  Vide  supra,  p.  618.  A  counterpart  of  a 
lease  by  a  mortgagee  is  not  sufScient,  some  proof  of  the  original  having  been  efecuted  should 
be  given.     Doe  v.  Trapond,  1  Stark.  N.  P.  C.  282. 

(3)  BuU.  N.  P.  105. 

(4)  Co.  Litt.  120  a.     That  it  may  be  by  parol,  see  also  Bull.  N.  P.  105,  295,  and  3  T.  E.  723. 
Dr.  Burn  has  laid  down,  in  his  work  on  Ecclesiastical  law  (title  Benefice,  under  the  head  of 

Presentation,  art.  19,  p.  149),  that  by  the  Statute  of  Frauds,  all  presentations  must  be  in  writing; 
and  that  the  necessity  of  a  written  presentation  is  implied  by  the  stamp  acts.  But  what  clause 
there  is  in  the  Statute  of  Frauds,  on  the  subject  of  presentations.  Dr.  Burn  has  not  pointed  out. 
and  the  utmost  that  can  be  inferred  from  the  stamp  acts  is,  that,  if  the  presentation  is  in  writ, 
ing,  it  requires  a  stamp,  and  a  written  presentation  unstamped,  is  inadmissible.  Lord  Kenyon 
and  Mr.  Justice  Buller  have  expressly  held,  in  the  passage  above  cited,  that  a  presentation  may 
be  by  parol 
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it.(l)  If  tte  presetltation  sis  by  &  col-pMatioa  aggfegate,  it  must  be  in 
writing  under  their  cotnmon  seal.(2)  A  recital  of  the  preseutation  in  the 
letters  of  institution,  does  not  seem  to  be  suf6ciein;  evidence  of  it,  especially 
if  induction  or  possession  have  not  follo-wed.(3)  But  a  recital  in  the  let- 
ters of  institution,  followed  by  induction,  has  been  held  good  evidence  of 
the  cession  of  the  predecessor. (4)  The  presentation  cannot  be  proved  by 
the  person  making  it,  though  he  were  only  a  grantee  of  the  avoidance.(5) 

Institution  is  described  by  Sir  William  Blackstone(6)  to  be  the  investi- 
ture of  the  spiritual  part  of  the  dioceSe.  It  is  the  act  of  the  bishop, 
appointing  the  presentee  to  be  the  rector  of  the  church,  cum  euro, 
ttnimarum.  By  institution,  therefore,  the  church  is  full  against  a  common 
person.  This  ceremony  of  institution  may  be  proved  by  the  letters  testi- 
monial of  institution ;  or  by  the  official  entry  in  the  public  register  of  the 
diocese,  which  ought  regularly  to  record  the  time  of  the  institution,  and 
on  whose  presentation  it  was  given. (7)  This'  entry,  therefore,  if  regularly 
made,  is  proof  of  the  presentation,  as  well  as  of  the  institution. 

Although  the  clerk  may,  upon  institution,  enter  on  the  parsonage-house 
and  glebe,  yet  he  cannot  maintain  an  action  for  them  until  he  is  inducted. 
By  induction,  the  clerk  becomes  seized  of  the  temporalities  of  the  church, 
and  is  in  complete  possession.(8)  It  is  an  act  purely  of  a  temporal  nature ; 
performed  under  a  mandate,  directed  by  the  ordinary  to  the  archdeacon ; 
or,  if  the  church  is  exempt  from  the  archdeacon's  jurisdiction,  directed  to 
the  chancellor  or  commissary ;  or,  if  the  church  is  a  peculiar,  exempt  from 
episcopal  jurisdiction,  then  to  the  dean  or  judge  within  the  peculiar.(9) 
After  induction,  according  to  the  tenor  of  the  language  of  the  mandate, 
the  inductor  ought  to  certify  the  giving  of  the  induction,  either  by  a  dis- 
tinct instrument,  in  the  form  of  a  return  made  to  the  mandate,  or  by  in- 
dorsement on  the  mandate.  The  fact  of  induction  may,  therefore,  be 
proved,  either  by  some  person  present  at  the  ceremony,  or  by  the  indorse- 
ment on  the  mandate,  or  by  the  return  to  the  mandate,  if  any  return  has 
been  made.  (10) 

Before  institution,  certain  oaths  are  required  to  be  taken  by  the  person 
presented,  such  as  the  oath  of  supremacy  and  allegiance ;  and,  within  a 
certain  time  after  institution  or  collation,  he  is  required  to  declare  his 


(1)  See  the  case  of  The  King  v.  Eriswell,  3  T.  E.  723,  and  YoL  I.     Hearsay  evidence  of  a  pre- 
sentation seems  not  admissible.    Tol.  I. 

(2)  Gibs.  Cod.  tit.  34,  ch.  8,  p.  7-94 

(3)  Bull.  N.  P.  105. 

i(4)  Doe  V.  Carter,  1  By.  4  Mo.  i237. 

(5)  Bull.  N.  P.  lOS. 

(6)  1  Com.  391. 

(7)  Gibs.  Cod.  tit.  34,  oh.  8,  p.  813. 

(8)  Id.  ■p.  814. 
{9)  Id.  p,  815. 

(10)  Chapman  v.  Beard,  3  Anst.  942. 
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a,ssent  to  the  use  of  all  thingg  contained  in  the  Book  of  Common  Prajer, 
in  the  manner  prescribed  by  the  Act  of  Uniformity  (st.  13,  14  C.  II,  §  6) ; 
and  this  he  is  required  to  do,  under  the  penalty  of  being  ipso  facto  de- 
prived of  his  beneiice  in  case  of  neglect  or  refusal.  But  it  has  been  deter- 
mined, upon  the  soundest  principles  of  law,  that  he  is  not  obliged  to  prove, 
in  support  of  his  title,  on  the  trial  of  the  cause,  his  conformity  with  these 
requisites  ;  his  conformity  will  be  presumed.(l)  And  though  the  statute 
of  Charles  enacts  that  the  minister  who  so  refuses  or  neglects  shall  be  i;pso 
facto  deprived,  and  that  the  patron  may  present  to  the  benefice,  as  if  such 
minister  were  dead ;  yet  no  case  appears  to  have  determined  this  point, 
that  the  proof  of  the  negative  on  the  opposite  side  will  be  a  good  defence 
to  the  action ;  in  other  words,  that  the  mere  proof  of  the  defendant's 
neglect  to  declare  his  assent  shall  be  of  itself  a  bar,  in  the  action  of  eject- 
ment, to  one  who,  by  institution,  was  invested  with  the  spiritual  rights, 
and  by  induction  was  actually  seized  of  all  the  temporal  rights  of  the 
church.(2) 

In  addition  to  the  proof  of  title,  grounded  on  presentation,  institution 
and  induction,  some  evidenqe  will  be  requisite  to  show  that  the  house  or 
land,  for  the  recovery  of  which  the  action  is  brought,  is  the  property  of 
the  church,  This  may  be  shown,  by  proof  of  the  receipt  of  rent  fron^ 
some  former  occupier,  or  by  proof  of  the  occupation  of  the  premises  by 
some  former  incumbent,  or  by  the  production  of  ancient  leases,  and  in 
various  other  modes, 

The  incumbent  of  a  living  may  sustain  ejectment  against  parties  in  pos- 
session of  glebe  lands,  though  the  current  year  of  a  tenancy  from  year  to 
year,  created  by  his  predecessor,  is  unexpired.(3)  Where  persons  have 
occupied  the  glebe  lands  as  tenants  under  a  preceding  rector,  it  will  be  pre- 
sumed, after  a  lapse  of  time,  that  the  successor  has  assented  to  the  contin- 
uance of  their  tenancies,  upon  the  same  terms  as  before,  and  consequently, 
they  cannot  be  dispossessed  without  a  notice  to  quit.(4) 

Before  closing  the  subject  of  ejectment,  it  may  be  convenient  to  men- 


(1)  Case  of  Dr.  Sherard,  afterward  Lord  Harborough,  before  'Wilniot,  C.  J.,  cited  by  De  Grey, 
C.  J.,  3  Wilson,  366 ;  2  Black.  E.  853 ;  Powell  v.  Millbank,  3  "Wilson,  355,  S.  P. ;  S.  C,  2  Black. 
E.  851,  and  other  cases  cited  in  Vol.  I. 

(2)  In  Mr.  Justice  Blackstone's  report  of  the  case  of  Powell  v.  MiUbauk,  Lord  Chief  Justice 
De  Grey  is  reported  to  have  said,  "If  evidence  had  been  given,  that  a  person  had  regularly  at- 
tended the  church,  and  heard  nothing  of  this  matter  (that  i?,  the  declaration  of  assent) ;  or,  if  a 
search  had  been  made  in  the  bishop's  register,  and  nothing  had  been  found  thereip,  this  would 
have  destroyed  the  presumption,  and  put  the  plaintiff  on  proof  of  bis  having  performedl  those 
requisites."  But  this  opinion  is  not  so  strongly  expressed  in  Wilson's  Eepqrt,  whi§h  ja  fuller 
and  better  than  the  other  report. 

(3)  Doe  V.  Carter,  1  Ey.  &  Mo.  237. 

(4)  Doe  V.  Sommerville,  6  Bam.  &  Cress.  132.  And  see  Ibid,  respecting  ejectment  by  the 
mortgagees  of  glebe  lands.  Adverse  poasesaion  of  glebe  lands  for  twenty  years,  is  not  eviden«e, 
except  against  the  rector  permitting  the  possession.  Euneorn  r.  Doe,  6  Bar».  &  Cress,  'jpi ; 
Plowd.  538. 
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tion,  in  this  place,  a  few  cases  respecting  tfee  competency  of  witnesses, 
whicli  do  not  belong  in  particular,  to  any  of  the  actions  above  considered. 
And  first,  a  witness,  to  whom  the  lessor  of  the  plaintiff  has  agreed  to 
grant  a  lease  of  the  lands  in  question,  in  case  he  recover  them  in  an  action 
of  ejectment,  is  incompetent  to  give  evidence  against  the  defendant.(l) 
And  where  a  witness  stated,  that  the  lessor  of  the  plaintiff  had  formerly 
assigned  to  him  the  premises  in  question  for  a  particular  purpose,  but  that 
he  had  given  up  the  deed,  and  did  not  believe  that  he  had  any  beneficial 
interest  in  the  premises,  he  was  considered  incompetent.(2)  The  tenant 
in  possession  is  an  incompetent  witness  in  support  of  the  title  of  the  de- 
fendant under  whom  he  holds.(3)  Where  a  prima  facie  case  has  been 
made  out  against  the  defendant,  as  tenant  in  possession,  a  witness  is  in- 
competent to  prove  himself  the  real  tenant,  and  that  the  defendant  was 
only  his  bailif['.('i)  Where  two  persons  are  contending  for  the  possession, 
who  are  to  pay  rent  in  different  rights,  the  landlord  cannot  be  admitted  a 
witness  in  the  ejectment ;  but  if  the  terms  had  been  granted  without  re- 
ceiving rent,  the  landlord  would  then  have  had  no  interest  in  preferring 
one  tenant  to  the  other.(5)  Where  both  of  the  contending  parties  claim 
under  the  same  person,  the  landlord  who  has  become  bankrupt,  may, 
after  releasing  his  allowance  and  surplus,  prove  that  the  premises  in  dis- 
pute were  not  included  in  the  fi^st  lease.(6)  An  heir  apparent  is  a  com- 
petent witness  in  ejectment  for  the  land ;  but  a  remainderman,  who  has  a 
present  interest,  and  not  a  mere  expectancy,  is  incompetent.(7)  It  has 
been  held,  that  a  joint  defendant,  who  suffered  judgment  by  default,  was  a 
good  witness  to  prove  the  other  defendant  in  possession. (8)  Where  the 
ejectment  is  brought  on  several  demises,  and  the  evidence  shows  that  the 
title  is  exclusively  in  one  of  the  plaintiffs,  the  other  cannot  be  compelled 
to  be  examined  as  a  witness  for  the  defendant,  as  all  the  plaintiffs  are 
jointly  liable  for  costs.(9) 

YIII.    Trespass  for  mesne  profits. 

Eightly,  arid  lastly,  of  the  action  of  trespass  for  mesne  profits.(lO) 


(1)  Vol.  I. 

(2)  Doe  V.  Bragg,  1  Ry.  &  Mo.  87. 

(3)  Vol.  I ;  Doe  v.  Williams,  Cowp.  621 ;  Doe  v.  Pye,  1  Esp.  N.  P.  0.  364. 

(4)  Doe  V.  "Wilde,  5  Taunt.  183 ;  Doe  v.  Bingham,  4  Barn.  &  Aid.  611 ;  Vol.  I. 

(5)  BuUer,  J.,  in  Bell  v.  Harwood,  5  T.  R.  310 ;  Fox  v.  Swann,  Styles,  482.  It  is  said,  that 
where  a  grantee  is  a  mere  trustee,  he  is  competent  to  prove  the  execution  of  the  deed  to  him- 
self.   Goss  V.  Tracey,  1  P.  Wms.  287  ;  Goodtitle  v.  "Welford,  Doug.  140. 

(6)  Longohamps  v.  Fawoett,  Peake's  N.  P.  C.  101. 
(1)  Smith  V.  Blackham,  1  Salk.  283. 

(8)  Doe  V.  Green,  4  Esp.  N.  P.  0.  198. 

(9)  Fenn  v.  Granger,  3  Campb.  N.  P.  0.  178. 

(10)  The  stat.  1  Geo.  IV,  c.  87,  §  2,  enacts,  that  whenever  it  shall  appear  on  the  trial  of  an 
ejectment,  at  the  suit  of  a  landlord  against  a  tenant,  that  the  tenant  or  his  attorney  has  been 
served  with  due  notice  of  the  trial,  the  plaintiff  shall  not  be  nonsuited  for  default  of  the  defend- 
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As  the  principal  question  in  the  action  of  ejectment  relates  to  the  title, 
and  the  damages  recovered  are  merely  nominal,  an  action  of-  trespass  is 
often  brought  after  a  recovery  in  ejectment,  in  order  to  recover  the  mesne 
profits,  which  the  tenant  in  possession  has  wrongfully  received.  And 
this  action  may  be  brought  against  the  tenant  in  possession,  either  in  the 
name  of  the  nominal  plaintiff  in  ejectment,  or  in  the  name  of  the  lessor  ;(1) 
in  either  case,  it  is  in  reality  the  action  of  the  lessor  of  the  plaintiff.  The 
plaintiff,  in  this  case,  will  have  to  prove  hjs  possession  of  the  premises, 
the  defendant's  wrongful  entry,  the  time  of  the  defendant's  occupation, 
and  the  value  of  the  mesne  profits,  to  be  estimated  by  the  amount  of  the 
crops  taken,  or  by  the  fair  annual  value  of  the  premises.  He  may  recover 
also,  in  this  action,  the  costs  of  executing  the  writ  of  possession,  and  the 
costs  also  of  the  ejectment,  if  not  already  recovered. 

The  proceedings  in  ejectment,  when  they  are  admissible  in  evidence, 
are  of  the  greatest  use,  not  only  as  proving  the  plaintiff's  possession  and 
the  defendant's  wrongful  entry,  but  also  because  they  estop  the'  parties 
from  controverting  the  plaintiff's  title.  It  will  be  necessary,  therefore,  to 
consider  shortly  the  effect  of  a  judgment  in  ejectment. (2) 

The  judgment  in  an  action  of  ejectment  between  the  nominal  plaintiff 
and  the  tenant  in  possession,  or  between  the  lessor  of  the  nominal  plaintiff 
and  the  tenant  in  possession,  is  conclusive,  in  the  action  of  trespass  be- 
tween these  parties,  on  the  right  of  possession  at  the  time  of  the  demisQ- 
laid  in  the  declaration. (3)  And  a  judgment  by  default  against  the  casual 
ejector  is  as  conclusive,  in  an  action  of  trespass  brought  by  the  nominal 


ant's  appearance,  or  of  confession  of  lease,  entry,  and  ouster ;  but  the  production  of  the  consent 
rule,  and  undertaking  of  the  defendant,  shall  in  aE  such  cases,  he  sufficient  evidence  of  lease, 
entry  and  ouster ;  and  the  judge,  before  whom  the  cause  is  tried,  shall  permit  the  plaintifif 
(whether  the  defendant  shall  appear  upon  such  trial  or  not),  after  proof  of  his  right  to  recover 
possession  of  the  whole,  or  of  any  part  of  the  premises  mentioned  in  the  declaration,  to  go  into 
evidence  of  the  .mesne  profits  from  the  day  of  the  expiration  or  determination  of  the  tenant's 
interest,  down  to  the  time  of  the  verdict  given  in  the  cause,  or  to  some  preceding  day  to  be  spe- 
cially mentioned  therein  and  the  jury  on  the  trial  finding  for  the  plaintiff',  shah,  in  such  case, 
give  their  verdict  upon  the  whole  matter,  both  as  to  the  recovery  of  the  whole  or  any  part  of 
the  premises,  and  also  as  to  the  amount  of  the  damages  to  be  found  for  the  mesne  profits ;  pro- 
vided, that  this  shall  not  be  construed  to  bar  any  landlord  from  bringing  an  action  of  trespass 
for  the  mesne  profits;  which  shall  accrue  from  the  verdict,  or  the  day  therein  specified,  down  to 
the  day  of  the  delivery  of  possession  of  the  premises  recover  in  the  ejectment. 

Note  1111.—=^  *  See  2  Burrill's  (N.  T.)  Pr.  328 ;  Till.  Adams  on  Eject.  380,  et  seq. ;  Steph- 
N.  P.  1490,  1491 ;  2  Gr.  Ev.  §  132.  A  plaintiff  in  ejectment  is  entitled  to  recover  mesne  profits 
only  for  the  period  of  six  years,  even '  though  the  Statute  of  Limitations  be  not  pleaded.  Jack- 
son d.  Genet  v.  "Wood,  24  "Wend.  4i3.  In  ascertaining  the  mesne  profits,  or  the  rents  of  premises 
in  the  city  of  New  York,  interest  may  be  computed  upon  rents  from  the  expiration  of  the  quar- 
ter days,  instead  of  the  expiration  of  the  year.    Id.  *  * 

(1)  If  the  action  is  brought  in  the  name  of  the  nominal  plaintiff,  damages  are  not  to  be  re- 
covered for  any  possession  anterior  to  the  day  of  demise  in  the  ejectment ;  the  nominal  plaintiff 
not  having  a  title  before  that  time. 

(2)  *  =*  See  Till,  Adams  on  Ejectment,  328,  et  seq.;  2  Gr.  Bv.  §  333.  "=  * 

(3)  Aslin  V.  Parkin,  2  Burr.  668 ;  BulL  N.  P.  8T.  , 
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plaintiff  or  his  lessor,  against  the  tenant  in  possession ;  for  there  is  no 
solid  distinction  between  a  judgment  in  ejectment  upon  a  verdict,  and  a, 
judgment  by  default :  in  the  first  case,  the  right  is  tried  and  determined, 
in  the  latter,  it  is  confessed ;  in  both  cases,  the  lessor  of  the  plaintiff  and 
the  tenant  in  possession  are  judicially  considered  the  only  parties  to  the 
auij;,(l)  The  judgment  in  ejectment  is  to  be  proved  in  the  regular  man- 
ner, by  an  examined  copy. 

The  judgment  in  an  action  of  ejectment  on  the  several  demises  of  two 
or  more  persons,  is  evidence  for  them  in  an  action  of  trespass  brought  by 
them  jointly  ;(2)  for  the  judgment  is  consistent  with  their  being  tenants 
in  compaon,  and,  in  respect  of  such  tenancy,  they  may  jointly  maintain 
trespass.  A  judgment  in  ejectment  is  not  evidence  against  a  precedent 
occupier  ;(3)  nor  is  a  judgment,  in  an  action  of  ejectment  against  a  woman, 
evidence  in  an  action  for  mesne  profits  against  her  and  her  husband  ;(4) 
for  the  parties  are  not  the  same,  and  the  recovery  in  ejectment  operates  aa 
an  estoppel  only  between  the  same  parties.  So,  if  the  action  for  mesne 
profits  ia  brought  against  the  landlord  of  the  premises,  a  judgment  in  eject- 
ment against  the  casual  ejector  is  not  evidence  of  title,  unless  the  landlord 
had  notice  of  the  ejectment.  Thus,  in  the  case  of  Hunter  v.  Britts,(5) 
where  the  defendant,  who  was  the  landlord  of  the  premises,  was  proved 
to  have  been  in  the  receipt  of  the  rents  and  profits  from  the  time  of  the 
demise  till  the  execution  of  the  writ  of  possession  ;  but  the  ejectment  had 
been  served  upon  the  tenant,  and  the  defendant  did  not  appear  to  have 
bad  notice  of  this  until  after  the  judgment.  Lord  EUenborough  held 
that  the  judgment  was  not  evidence  against  the  defendant,  without  notice 
of  the  ejectment;  but  the  defendant  in  this  case  having  promised,  subse- 
quently to  the  judgment,  to  pay  the  rent  and  costs  to  the  plaintiff,  Lord 
EUenborough  was  of  opinion,  that  this  subsequent  promise  amounted  to 
an  admission,  that  the  plaintiff  was  entitled  to  the  possession  of  the  prem- 
ises, and  that  he  himself  was  a  trespasser. 

This  judgment,  like  all  others,  is  conclusive  only  as  to  the  subject  mat- 
ter. It  is  conclusive,  on  the  question  of  title,  only  from  the  day  of  the 
demise  laid  in  the  declaration  in  ejectment.  It  is  not  evidence  of  title 
before  that  time ;  and  if  the  plaintiff  seeks  to  recover  damages  for  a 
wrongful  possession  antecedent  to  the  day  of  demise,  he  must  prove  his 
earlier  title,  which  the  defendant  will  be  at  liberty  to  controvert.(6) 

Poaseasion  of  plaintiff. 

The  action  of  trespass  is  a  possessory  action,  founded  on  an  injury  to 


(1)  Aslin  V.  Parkin,  2  Burr.  668  ;  Bull.  N.  P.  SV. 

(2)  Ohamier  &  Pleatow  ?.  Clingo  &  Willet,  6  Maule  &  Selw.  64. 

(3)  Bull.  N.  P.  81. 

(4)  Dena  v.  White  and  'Wife,  T  T.  R.  112. 

(5)  3  Campb.  455. 

(6)  Bull.  N.  P.  87 ;  1  Sid.  239  ;  2  Rol.  Ab.  tit.  Trespass  by  Relation. 
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the  possession ;  and  proof  of  an  actual  possession  by  the  plaintiff  will 
therefore  be  necessary,  to  support  the  action  for  mesne  profits.  To  prove 
this,  an  examined  copy  of  the  writ  of  possession,  and  of  the  sheriff's 
return,  are  usually  given  in  evidence ;  and  an  entry  under  the  writ  of 
possession  will  be  referred  to  the  time  when  the  title  accrues.  This  evi- 
dence is  necessary  where  the  judgment  in  ejectment  has  been  by  default 
against  the  casual  ejector. 

But  where  the  judgment  is  after  verdict,  and  the  ejectment  was  against 
the  tenant  in  possession,  who  appeared  and  confessed  lease,  entry,  and 
ouster,  the  plaintiff's  possession  seems  to  be  sufficiently  shown  by  proof 
of  the  common  consent  rule,  without  proving  the  execution  of  the  writ 
of  possession ;  because,  by  entering  into  the  rule  to  confess,  the  defendant 
is  estopped  both  as  to  the  lessor  and  lessee ;  so  that  either  may  maintain 
trespass  without  proving  an  actual  entry;  but  where  the  judgment  was 
against  the  casual  ejector,  and  no  rule  entered  into,  the  lessor,  says  Mr. 
Justice  BuUer,  shall  not  maintain  trespass  without  an  actual  entry,,  and 
therefore,  ought  to  prove  the  writ  of  possession  executed.(l)  If  the  plain- 
tiff has  been  let  into  possession  with  the  consent  of  the  defendant,  this  is 
sufficient  to  entitle  him  to  maintain  the  action  for  mesne  profits,  though 
no  writ  of  possession  has  been  executed. (2) 

The  costs  of  the  ejectment,  where  the  defendant  suffers  judgment  by 
default,  may  be  recovered  in  this  action,  under  that  part  of  the  declara- 
tion, in  which  the  plaintiff  complains  of  having  been  obliged,  to  expend 
money  in  recovering  possession  of  the  premises.(3)  Where  the  ejectment 
is  defended,  and  the  plaintiff  has  recovered  and  taxed  his  costs,  it  has 
been  held  that  he  cannot  recover,  in  this  action,  more  than  the  taxed 
costs.(4)  Yet  the  plaintiff  has  been  allowed  the  expenses  incurred  in  a 
court  of  error  as  between  attorney  and  client.(5)  The  defendant,  under 
the  general  issue,  will  not  be  allowed  to  prove  an  agreement  on  the  part 
of  the  plaintiff  to  waive  the  costs,  in  consideration  of  the  defendant  pay- 
ing the  rent  of  the  premises  for  the  time  in  dispute.(6) 


(1)  Bull.  N.  P.  81,  citing  Thorp  y.  Pry.    And  see  cases  cited  in  2  Selw.  N.  P.  693,  S.  P. 

(2)  Calvert  v.  HorsfaU,  4  Eap.  N.  P.  0.  16f. 

(3)  Bull.  N.  P.  89 ;  Gulliver  T.  Drinkwater,  2  T.  R.  261 ;  Brooke  v.  Bridges,  1  B.  Moore,  471. 
And  the  plaintiff  may  recover  for  his  trouble.     Goodtitle  v.  Tomhs,  3  Wils.  121. 

(4)  Doe  V.  Davis,  1  Esp.  N.  P.  0.  35T  ;  Brooke  v.  Bridges,  1  B.  Moore,  ill.  Vide  supra,  p. 
573,  n. 

(5)  Nowel  V.  Roake,  7  Barn.  &  Cress.  404. 

(6)  Doe  dem.  Hill  v.  Lee,  4  Taunt.  459.  In  New  York,  an  action  to  recover  real  property 
may  be  united  with  a  count  for  the  rents  and  profits  of  the  same  (Livingston  v.  Tanner,  12  Barb. 
481) ;  though  the  plaintiff  is  not  obliged  to  unite  them,  and  may  recover  the  mesne  profits  in  a 
distinct  action.  Holmes  v.  Davis,  21  Id.  265.  To  authorize  a  recovery  of  the  mesne  profits,  the 
plaintiff  must  establish  his  right  to  the  premises  and  the  possession  thereof,  and  show  that  the 
defendant  occupied  for  the  time  for  which  he  claims.  Id. ';  and  Hancock  v.  Aiken,  4  Zabr.  544. 
Having  recovered  in  an  action  of  ejectment,  the  plaintiff  must  acquire  the  possession  in  order  to 
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support  trespass  for  the  mesne  profits.  Caldwell  v.  Walters,  22  Penn.  (10  Harris)  378 ;  Carson 
v.  Smith,  1  Jones  Law  N.  C.  106.  The  damages  in  the  action  of  ejectment  at  common  law  are 
only  nominal  (Davis  v.  Delpit,  25  Miss.  445) ;  and  the  action  of  ejectment  must  precede  the 
action  for  mesne  profits.  Mtohell  v.  Mitchell,  1  Md.  55 ;  Ainslee  v.  Mayor,  &c.,  of  TS.  T.,  1 
Barb.  168,  As  to  the  defence  to  the  latter  action,  see  Davis  v.  Doe,  2  Carter,  599.  If  plaintiff 
acquires  possession  without  suit,  he  may  recover  for  mesne  profits  (Leland  v.  Tousey,  6  Hill  E. 
328);  so  he  may  though  his  term  has  expired.    Jackson  v.  Davenport,  18  John.  E.  295. 


P  AET    II. 


OF  ETIDENOB  IN  ACTIONS,  OONSIDBEED  WITH  RE&ERENOB  TO  THE  OFFICE  AND 
CHARACTER  OP  THE  PARTIES. 


In  the  former  part  of  this  Volume,  the  several  actions  of  which  it  was 
proposed  to  treat,  have 'been  considered  with  reference  to  the  nature  of 
the  injury  complained  of;  it  now  remains  to  inquire  into  the  requisite 
evidence  in  certain  actions,  with  reference  to  the  particular  relation  or 
character  of  the  parties  to  the  suit. 


CHAPTER  I. 

OF  EVIDENCE"  IN  ACTIONS  BROUGHT  BY  OR  AGAINST  THE  ASSIGNEES   OF 

A  BANKRUPT. 

(The  contents,  of  this  chapter  are  not  in  themselves  very  important  to 
the  American  lawyer ;  but  as  the  principles  of  evidence  here  stated,  apply 
equally  to  a  large  class  of  actions  brought  by  receivers  of  corporations 
appointed  under  a  proceeding  authorized  by  law,  and  by  assignees  of  in- 
solvent debtors,  the  chapter  is  retained  in  the  present  edition.  The  stat- 
utes on  the  subject  have  been  consolidated  into  one  general  act;  and 
provision  has  been  made  for  the  proof  of  many  important  facts  by  the 
production  of  the  fiat,  petition,  assignment,  certificate,  deposition,  or  other 
proceeding,  sealed  with  the  seal  of  the  court,  or  by  the  production  of  a 
sealed  copy.(] )  But  it  is  scarcely  necessary  to  say  that  these  modifica- 
tions of  the  Bankrupt  Law  have  not  essentially  modified  the  rules  of  evi- 
dence applicable  to  the  action  by  an  assignee.)(2) 


(1)  12  &  13  Vict.  c.  106,  §  236  of  the  Bankrupt  Law  Consolidation  Act.  See  also,  15  &  16 
Vict.  c.  '7'? ;  and  11  &  18  Vict.  c.  119,  §§  16,  17,  19. 

(2)  Note  1118.—*  *  1.  The  English  Bankrupt  Law  is  well  epitomised,  and  the  decisions  under 
it  stated,  in  Smith's  Merc.  Law  (English  ed.)  See  also,  1  Stephens'  N.  P.  pp.  522-'708, 
where,  the  subject  is  very  fully  and  ably  treated.    To  these  sources,  and  to  Chitty  on  Contr.  and 
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Addison  on  Contr.,  tit.  Ba/nJcrupicy,  the  learned  reader  is  referred  for  information  on  all  the  sub- 
jects treated  in  the  text. 

2.  The  Bankrupt  Act  of  the  TJnited  States  (passed  April  4th,  -1800,  and  repealed  December 
19th,  1803),  consolidated  the  provisions  of  the  prior  English  statutes  of  bankruptcy,  and  the 
English  decisions  were  applicable  to  its  construction.  Eoosevelt  v.  Mark,  6  Johns.  Ch.  R.  266 . 
Lummas  v.  Fairfield,  5  Mass.  249 ;  Livermore  v.  Bayley,  3  Id.  511.  For  decisions  upon  various 
provisions  of  that  act,  see  1  U.  S.  Dig.  (by  Mete.  &  Perkins),  tit,  Bankrupt. 

3.  In  respect  of  the  extra-territorial  operation  of  foreign  bankrupt  laws,  see  Story  on  Confl. 
Laws  (2d  ed.),  tit.  Foreign  Bankrupt  Laws.  See  also,  U.  S.  Dig.  cited  supra,  and  the  Supplement 
thereto. 

4.  For  a  history  of  the  passage,  and  of  the  repeal,  of  the  XT.  &  Bankrupt  Law,  Aug.  19th,  1841, 
see  2  Kent  C.  (6th  ed.)  391,  u.  u.  The  law  was  repealed  March  3d,  1843.  The  constitutionality 
of  the  voluntary  branch  of  that  law  was  upheld  in  most  of  the  state  courts,  and  the  District  and 
Circuit  Courts  of  the  TJnited  States,  where  it  was  questioned.  For  a  very  elaborate  discussion  of 
the  point,  see  Knnzler  v.  Kohans,  and  Sackett  v.  Andross,  5  Hih,  31'7-32'7.  Mr.  Justice  Bron- 
son  delivered  a  very  able  dissenting  opinion.  Id..;  and  as  to  the  voluntary  branch  of  the  law,  was 
supported  by  "Wells,  Dist.  Judge  of  Missouri,  in  the  case  of  Klein,  2  N.  T.  Leg.  Obs.  184.  For 
other  cases  upholding  the  constitutionahty  of  the  law,  see  U.  S.  Dig.  cited  supra.  And  see 
Lalor  V.  "Wattles,  3  Gillman,  225  ;  Loud  v.  Pierce,  12  Shep.  (25  Maine),  233. 

6.  The  question  has  arisen,  in  several  cases,  whether  the  Bankrupt  Act  of  1841  invalidated,  by 
relation,  certain  acts  done  by  the  bankrupt  intermediate  the  date  of  its  passage  (August  19th, 
1841),  and  the  time  when,  by  its  terms,  it  took  effect  (1st  February,  1842).  As  thispoint  is  yet 
of  great  practical  importance,  especially  with  reference  to  the  effect  of  such  intermediate  acts 
of  the  bankrupt,  as  giving  preferences  to  creditors,  &c.,  in  avoiding  his  discharge,  a  reference  to 
the  decisions  will  be  useful.  In  his  treatise  on  Mercantile  Law,  Mr.  Smith  (p.  521,  EngUsh  ed.) 
with  comprehensive  brevity,  states  that  "the  policy  of  the  Bankrupt  Law  comprehends  two  grand 
objects;  first,  the  distribution  of  the  debtor's  effects  in  the  most  expeditious,  equal,  and  economi- 
cal mode :  secondly,  the  liberation  of  his  person  (and  his  subsequent  acquisitions  might  have 
been  added),  from  the  demands  of  his  creditors,  after  he  has  made  a  full  surrender  of  his  prop- 
erty.'' The  debates  in  Congress  show,  that  a  principal  object  in  the  passage  of  the  law,  was  to 
prevent  the  gross  injustice  frequently  done  to  creditors  by  the  unequal  distribution  made  of  the 
property  of  their  debtors,  by  means  of  assignments  giving  preferences.  See  3  "Webster's  Speeches, 
pp.  444,  462,  467.  •  The  policy  of  the  law  was  to  prevent  that  injustice  by  securing  an  equal  dis- 
tribution of  the  debtor's  property  among  his  creditors ;  and  the  object  of  the  law  was  to  be  ob- 
tained by  declaring  all  such  assignments  to  be  void  and  a  fraud  upon  the  act.  "With  this  object 
in  view,  it  would  have  been  most  extraordinary,  if  Congress  had  intended  te>leave  debtors  free, 
during  the  six  months  which  intervened  between  the  time  when  the  act  was  passed  and  when 
it  went  into  operation,  to  dispose  of  their  property  among  favored  creditors,  and  to  defeat  the  just 
claims  and  expectations  of  others,  and  then  to  obtain  a  discharge  from  all  their  liabilities.  That 
would  have  been,  in  the  most  absolute  and  effectual  manner,  to  defeat  the  just  pohcy  of  the  law, 
and  to  give  the  debtor  power  to  secure  to  himself  future  advantages  with  the  favored  creditors,  at 
the  expense  of  the  disappointed  creditors ;  whereas,  the  law  designed  to  defeat  all  such  arrange- 
ments, as  being  founded  in  injustice,  and  essentially  injurious  to  trade  and  commerce.  A  con- 
struction which  upholds  such  intermediate  preferences  is  therefore  deemed  radically  unsound,  as 
tending  to  subvert  one  of  the  principal  purposes  for  which  the  act  was  passed.  The  second  sec- 
tion of  the  act  declares,  that  all  preferences  given  after  the  1st  of  January,  1841,  in  contempla- 
tion of  the  passage  of  that  act,  should  deprive  the  bankrupt  of  a  discharge,  unless  a  majority  of 
the  creditors  not  preferred  should  assent  to  his  receiving  it.  It  also  declares,  that  all  "future 
payments,  securities,  conveyances,  or  transfers  of  property,"  in  contemplation  of  bankruptcy  and 
giving  preferences,  should  he  void.  Is  the  word  "  future"  to  be  taken  with  reference  to  the  date 
of  the  jpossagre  of  the  act,  or  the  time  when  it  took  effect  f 

In  the  matter  of  Chadwick  v.  Leavitt  (5  Law  Rep.),  Judge  Irwin,  of  the  Unjted  States  District 
Court  for  the  "Western  District  of  Pennsylvania,  held,  that  the  word  future  had  reference  to  the 
date  when  the  act  took  effect,  and  not  to  the  date  of  its  passage.  In  the  Matter  of  Ely  Horton 
(B  Law  Rep.  462),  in  the  United  States  District  Court  for  Connecticut,  Mr.  Justice  Judson  adopted 
the  same  construction;  and  Mr.  Justice  Thompson  is  said  to  have  concurred.    The  case  is  very 
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Title  when  to  be  provei 

"Where  assignees  of  a  bankrupt  are  parties  to  a  suit,  it  is  in  the  first 
place  necessary  to  ascertain  in  w.hat  cases  their  title  to  that  character  must 
be  proved.  If  the  plaintiffs  have  no  ground  for  recovering,  except  as 
assignees,  they  must  prove  that  they  were  duly  appointed  under  a  valid 
commission  of  bartkruptcy,  as  well  where  the  cause  of  action  has  arisen 
subsequent  to  the  bankruptcy,  as  where  it  was  prior ;  and  this,  although 
they  do  not  state  themselves  to  be  assignees  in  the  pleadings.(l)  But 
where  the  defendant  has  himself  contracted  with  the  plaintiffs,  their  title 
is  founded  immediately  upon  the  contract,  and  they  may  recover  without 
proving  themselves  to  be  assignees  ;(2)  even  when  they  sue  in  that  char- 
acter, the  proof  appears  to  be  superfluous  and  unnecessary,  provided  they 
establish  a  title  to  recover,  independent  of  such  averment.  The  same 
principle  must  equally  apply  to  the  case  where  the  contract  which  is  the 
cause  of  action,  was  originally  made  between  the  defendant  and  the  bank- 
rupt (who  was  not  competent  to  make  such  contract,  from  not  having 
obtained  his  certificate),  and  which  has  been  since  af&rmed,  and  made  the 
subject  matter  of  another  contract  between  the  defendant  and  the  plaintiff. 
Thus,  in  the  case  of  Evans  agt.  Maiin,  above  cited,  (3)  an  action  for  goods 
sold  and  delivered,  where  an  uncertificated  bankrupt  sold  goods  to  the 
defendant,  who  paid  part  of  the  price,  and  afterwards  it  was  agreed  be- 
tween the  defendant  and  the  plaintiffs,  that  he  should  retain  the  goods, 
and  pay  what  remained  after  the  part  payment ;  here  there  was  an  actual 
contract  between  the  plaintiffs  and  the  defendant,  relative  to  the  subject 
matter  in  dispute,  and  not  merely  a  promise  by  implication  of  law ;  the 


shortly  reported,  and  no  reasons  are  assigned  in  support  of  the  decision.  CornweU's  Appeal  (T 
Watts  &  Ser.  305)  adopted  the  opposite  construction,  and  supported  it  by  a  well  reasoned  opin- 
ion. '  Mr.  Justice  Baldwin,  of  the  United  States  Circuit  for  Pennsylvania,  in  Anon.  (1  Penn.  L. 
Journal,  326-328) ;  Mr.  Justice  Story,  in  Hutchins  v.  Taylor  (5  Law  Eep.  289) ;  and  Judge  Betts, 
of  the  United  States  District  Court  for  the  Southern  District  of  New  York,  in  Bx  parte  the  credit- 
ors of  Quackenboss  (1  Legal  Observer  146) ;  all  held  the  word  future  to  apply  to  the  date  of  the 
passage  of  the  act.  And  in  M'Lean,  Assignee  v.  The  Lafayette  Bk.  (3  M'Lean  E.  185),  Mr.  Justice 
M'Lean  held,  that  a  mortgage  executed  on  the  7th  December,  1841,  in  contemplation  of  a  state 
of  insolvency,  was  void  under  the  Bankrupt  Law.  Weiner  v.  Farnum  (2  Barr,  146)  overrules 
CornweU's  Appeal  (supra). 

A  majority  of  the  decisions  hold  all  assignments,  &e.,  after  the  passage  of  the  act,  in  contem- 
plation of  bankruptcy,  and  giving  preferences,  to  be  void.  And  it  is  conceived,  that  those  decis- 
ions are  better  supported  in  principle,  and  much  more  ably  reasoned,  than  those  which  adopt  a 
contrary  construction.  The  reasoning  of  Mr.  Justice  Story's  opinion,  especially,  5  Law  R.  289, 
seems  unanswerable,  and,  certainly,  has  not  been  satisfactorily  answered  in  any  reported  case. 

6.  In  Eeigart  v.  Small  (2  Barr,  48T),  ajudgment  confessed  in  contemplation  of  the  passage  of 
of  the  Bankruptoy.Act,  was  held  to  be  valid  as  to  creditors,  though  it  would  prevent  the  party 
from  availing  himself  of  the  benefit  of  the  act.  The  case  of  Creditors  of  Quackenboss  (cited 
supra),  holds  that  such  a  preference  bars  the  right  to  a  discharge.  *  * 

(1)  See  Evans  v.  Mann,  Cowp.  570 ;  Thomas  v.  Ridring,  Wightw.  65. 

(2)  Cowp.  569. 

(3)  Cowper,  569. 
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action,  therefore,  was  founded  on  an  actual  contract  between  the  parties 
to  the  suit,  and  the  plaintiffs  were  entitled  to  recover  suo  jure. 

Proof  of  title  dispensed  with. 

Proof  of  the  title  of  the  assignees  will  be  dispensed  with,  if  the  de- 
fendant has,  by  his  admissions  or  by  his  conduct,  precluded  himself  from 
disputing  it.  If  the  defendant  is  the  petitioning  creditor,  who  sued  out 
the  commission,  under  which  the  plaintiffs,  as  assignees,  derive  their  title, 
he  is  estopped  from  setting  up  the  defence,  that  the  debt  due  to  him  as 
petitioning  creditor  was  less  than  a  hundred  pounds ;  it  is  not  competent 
to  him  to  controvert  the  affidavit  of  debt  made  by  himself  under  the  re- 
quisites of  the  statute.(l)  A  plea  of  payment  to  an  action  of  debt  on  a 
bond,  brought  by  the  assignees,  dispenses  with  the  proof  of  their  title.(2) 
In  the  case  of  Maltby,  assignee  of  Durouveray  agt.  Christie,(3)  (an  action 
to  recover  the  price  of  some  goods,  which  the  defendant  had  received  from 
the  trader,  before  his  bankruptcy,  to  sell  by  auction,  and  which  he  had  sold 
after  the  bankruptcy),  Lord  Kenyon  ruled,  that  the  defendant,  having  de- 
scribed the  goods,  in  his  catalogue  of  sale,  as  "  the  property  of  Durouve- 
ray, a  bankrupt,"  had  precluded  himself  from  disputing  the  bankruptcy, 
and  that  the  admission  dispensed  with  the  necessity  of  going  through  the 
different  steps,  as  in  ordinary  cases.  This,  as  Lord  Ellenborough  has 
since  observed,  in  commenting  upon  the  case,(4)  was  an  express  declara- 
tion by  the  defendant,  that  Durouveray  was  a  bankrupt,  and  imported, 
that  the  defendant  was  acting  under  his  assignees,  inasmuch  as  the  bank- 
ruptcy would  have  countermanded  any  authority,  which  the  bankrupt 
himself  might  have  given  for  the  sale.  So,  in  the  case  of  Dickenson, 
assignee  of  Booth  agt.  Coward,  (5)  where  it  appeared,  that  the  defendant, 
having  purchased  goods  of  the  person  who  was  afterwards  a  bankrupt, 
attended  a  meeting  of  the  commissioners,  and  exhibited  an  account  be- 
tween him  and  the  bankrupt,  claiming  certain  deductions,  and  that  he 
afterwards  made  a  part  payment  to  the  plaintiff;  the  Court  of  King's 
Bench  were  of  opinion,  that  the  defendant  must  be  understood  to  have 
treated  with  the  plaintiff  as  assignee,  and  that  this  was  prima  facie  evi- 
dence of  his  being  assignee,  without  the  production  of  the  proceedings. 
Such  evidence  is  not  conclusive ;  and  the  defendant  in  answer  may  show, 
that  he  bore  some  other  character  ;  but  any  recognition  of  a  person  stand- 
ing in  a  given  relation  to  others,  is  prima  facie  evidence  against  the  per- 
son who  makes  such  recognition,  that  the  relation  exists.(6)     The  mere 


(1)  Harmar  v.  Davis,  1  Taunton,  Stl.    And  see  'Watson  v.  'Waoe,  5  Barli.  &  Cress.  153. 

(2)  Corsbie  v.  Oliver,  1  Starlsie  N.  P.  0.  62. 

(3)  1  Esp.  N.  P.  0.  340,  cited  and  commented  on,  16  East,  193. 

(4)  16  East,  193. 

(5)  1  Barn.  &  Aid.  677.    No  notice  to  dispute  the  proceeding  had  been  given. 

(6)  By  lord  Ellenborough,  0.  J. 
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circumstance,  however,  of  a  creditor  having  proved  a  debt  under  the  com- 
mission, is  not  sufficient  to  preclude  him  from  disputing  its  validity.(l) 

,  What  proof  required. 

In  cases  where  the  assignees  have  no  ground  of  action  or  defence,  ex- 
cept in  their  representative  character,  and  their  title  is  not  admitted,  they 
must  prove  the  commission  and  the  assignment ;  and  (provided  proof  is 
required  by  notice)  the  trading  also,  the  bankruptcy,  and  the  petitioning 
creditor's  debt. 

Commission.    Assigmnent  of  personalty. 

The  commission,  and  assignment  of  personal  estate,  when  entered  of  re- 
cord, pursuant  to  the  ninety-sixth  section  of  the  new  act,  prove  them- 
selves. (2)  That  section  provides,  as  to  all  commissions  issuing  after  the 
first  of  September,  1826,  that  no  commission  of  bankruptcy,  or  assign- 
ment of  the  personal  estate  of  the  bankrupt,  shall  be  received  as  evidence 
in  any  court  of  law,  unless  the  same  shall  have  been  first  entered  of  record 
in  the  manner  directed  by  the  ninety-fifth  section  of  the  act :  and  that  on 
the  production  of  the  instrument  so  required  to  be  entered  on  record,  hav- 
ing a  certificate  thereon,  purporting  io  be  signed  by  the  person  appointed 
in  the  act  to  enter  the  same,  or  by  his  deputy,  the  same  shall  be  received 
as  evidence  of  such  instrument  having  been  so  entered  of  record.  -And  it 
is  further  provided  by  the  ninety-seventh  section  of  the  act,  that  "  office 
copies  of  any  original  instrument  or  writing  filed  in  the  office,  or  officially 
in  the  possession  of  the  Lord  Chancellor's  secretary  of  bankrupts,  shall  be 
evidence  to  be  received  of  every  such  original  instrument  or  writing 
respectively." 

Assignment  of  real  estate. 

The  assignment  of  the  bankrupt's  real  estate  must  be  by  deed  indented 
and  enrolled.(3)  And  the  deed  must  be  enrolled  within  six  months  after 
its  date,  according  to  the  express  provision  of  the  act  of  Parliament,  re- 
lating to  the  enrollment  of  deeds  of  bargain  and  sale.(4)     The  execution 


(1)  Eankin  v.  Horner,  16  East,  191.  And  see  Pope  v.  Monk,  2  C.  &  P.  112 ;  Yol.  I,  title 
Banlcrupt. 

Note  1119. —  *  *  Under  the  last  Bankrupt  Act  of  the  tJnited  States,  debts  owing  in  andu- 
ciary  character  could  not  be  discharged.  But  it  was  held,  that  if  the  creditor  waived  his  privi- 
lege by  proving  the  debt  in  bankruptcy,  it  was  smbraeed  in  the  discharge.  Fisher  v.  Currier,  1 
Metcalf,  424 ;  Chapman  v.  Forsyth,  2  Howard  TJ.  S.  E.  202.  And  see  S.  P.,  Morse  v.  City  of 
Lowell,  1  Metcalf,  152.  *  *  ^ 

2)  Stat.  6  Greorge  lY,  c.  16,  and  see  section  63,  respecting  the  assignment  of  personalty. 
Tucker  v.  Barrow,  1  Mo.  k  M.  137 ;  by  Lord  Tenterden,  Ch.  J.,  1  Mo.  &  M.  26. 

(3)  Section  64;  Perry  v.  Bowers,  Sir  T.  Jones,  196 ;  Bennet  v.  G-randy,  Carth.  1'78 ;  Elliott  v. 
Danby,  12  Mod.  3.  (See  Lyall  v.  Miller,  6  McLean,  482 ;  Warren  v.  Miller  38  Maine,  108,  as 
to  what  passes  by  the  assignment.) 

(4)  The  statute  27  Heniy  YIII,  ch.  16,  "enacts,  that  no  manure,  lands,  &c.,  shall  pass,  alter. 
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of  the  deed  of  bargain  and  sale  is  to  be  proyed  in  the  regular  manner.(l) 
A  bargain  and  sale  of  freehold  lands  may  also  be  proved  by  an  examined 
copy  of  the  enrollment,  signed  by  the  proper  officer.(2)  A  certificate  on 
the  bargain  and  sale,'  signed  by  the  officer,  whose  duty  it  is  to  enroll  such . 
deeds,  will  be  evidence  of  its  enrollment,  and  of  the  time  when  it  was 
enrolled.(3)  The  time  of  enrollment  may  be  proved  by  an  examined  copy 
of  the  officer's  indorsement  on  the  enrolled  deed ;  and  since  the  enrolled 
deed  is  a  record,  and  the  indorsement  of  the  time,  as  well  as  of  the  fact 
of  the  enrollment  is  part  of  the  record,  the  indorsement  will  be  conclusive 
as  to  the  time.(4)  4 

Assignment,  relation  of. 

When  an  assignment  is  once  made,  it  vests  the  personal  property  in  the 
assignees  from  the  time  of  the  bankruptcy.(5)  But  this  doctrine  of  rela- 
tion has  been  considered  as  applicable  only  to  the  assignment  of  the  per- 


or  change  from  one  to  another,  whereby  any  estate  of  inheritance  or  freehold  shall  take  effect,  or 
any  use  thereof  to  be  made,  by  reason  only  of  any  bargain  and  sale  thereof,  except  the  same  bar- 
gain and  sale  be  made  by  writing  indented,  sealed,  and  enrolled  in  one  of  the  king's  courts  of 
record,  or  else  within  the  county  or  counties  where  the  said  lands,  &c.,  lie,_before  the  custos  rotu- 
hrwm  and  two  justices  of  the  peace,  and»the  clerk  of  the  peace  of  the  same  county  or 
counties,  or  two  of  them  at  the  least,  whereof  the  clerk  of  the  peace  to  be  one ;  and  the  same 
enrollment  to  be  had  and  made  within  sis  months  next  ^fter  the  date  of  the  same  writings  in- 
dented. The  6  George  IT,  chap.  16,  section  64,  does  not  specify  any  particular  time  for  en- 
rollment." 

(1)  See  Vol.  I,  titles  Deed,  EnroWment;  and  Vol.  11,  title  Barikrwpi. 

(2)  See  Vol.  I,  titles  Deed,  Enrollment ;  and  Vol  II,  title  Bankrupt. 

(3)  Kinnersley  v.  Orpe,  1  Doug.  56,  58 ;  The  King  in  aid  of  Reed  v.  Hopper,  3  Price,  494 ; 
and  see  Vol.  I,  titles  Deed,  Enrollment;  and  Vol.  II,  title  Bankrupt. 

(4)  The  King  in  aid  of  Reed  v.  Hopper,  3  Price,  595. 

(5)  2  Rep.  26  a.  See  Drayton  v.  Dale,  2  Barn.  &  Cress.  293,  as  to  the  distinction  between 
the  property  vesting  in  the  assignees,  and  their  right  to  claim  it. 

Note  1120.—  *  *  S.  P.,  Ex  parte  Newhall,  2  Story  R.  360 ;  MitcheH  v.  Winslow,  Id.  630 ; 
Storm  V.  Waddell,  and  De  Kay  v.  "Waddell,  2  Sandford  Ch.  R.  494.  The  assignee  takes  the 
bankrupt's  property,  acquired  intermediate  the  filing  of  the  petition  and  a  decree  of  bankruptcy. 
Id.  But  he  takes  subject  to  attachments,  liens,  Ac. ;  and,  in  the  absence  of  fraud,  only  such 
property,  interests,  and  rights,  as  the  bankrupt  himself  had.  M'Lean  v.  Rookey,  3  iI'Lean,  235. 
The  assignee  in  bankruptcy  may  take  advantage,  in  behalf  of  creditors,  of  a  preference  or  fraud, 
which  the  bankrupt  himself  could  not  do.  And  see  Winsor  v.  Kendall,  3  Story  R.  681,  and 
M'Lean  v.  Lafayette  Bank,  3  M'Lean,  587 ;  Ex  parte  Poster,  2  Story  R.  132  ;  Fiske  v.  Hunt,  Id. 
582 ;  "West  v.  His  Creditors,  4  Robinson's  R.  88.  And  see  the  notes  to  Cooper  v.  Chitty,  1 
Smith's  Lead.  Cases,  231-34"?.  *  * 

(The  assignment  of  a  bankrupt  carries  a  note  given  to  bis  wifs  before  marriage,  though  the 
husband  has  not  previously  reduced  it  into  possession  (Smith  v.  Chandler,  3  Gray  (Mass.)  392) ; 
and  the  assignee  entitled  to  the  note  may  bring  trover  for  its  convei-sion.  Chickering  v.  Ray- 
mond, 15  111.  362.  In  reference  to  the  rights  of  the  assignee  in  bankruptcy,  as  against  fraudu- 
lent purchasers,  see  The  Chemung  Bank  v.  Judson,  4  Selden,  254,  and  Clark  v.  Clark,  M  Howard 
V.  S.  315.  It  is  to  be  borne  in  mind  that  the  decree  in  bankruptcy  relates  back  to  the  presenta- 
tion of  the  petition  (Smith  v.  Brinkerhoff,  2  Selden,  305);  and  consequently,  the  assignment  takes 
effect  from  as  early  a  day.  Camaok  v.  Bisquay,  18  Ala.  286.  But  see  Butterton  v.  Betts,  4HiIl 
New  York  R.  &11.) 
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sonal  property,  and  not  to  extend  to  tlie  conveyance  of  tlie  freehold  prop- 
erty of  the  bankrupt.  In  an  action  of  ejectment,  therefore,  where  the 
demise  was  laid  after  the  date  of  the  commission,  but  before  the  general 
assignment,  and  also  before  the  bargain  and  sale  of  the  lands  in  question 
to  the  assignees  (the  lessors  of  the  plaintiff),  the  Coiirt  of  King's  Bench 
held,  that  the  plaintiff  was  not  entitled  to  recover.(l) 

Where  proof  is  required,  by  notice,  of  the  other  particulars  which  are 
necessary  to  complete  the  title  of  the  assignees,  the  first  point  to  be 
established,  in  proof  of  the  plaintiff's  claim,  is  the  trading.  The  clause 
on  the  new  act,  upon  this  subject,  is  as  follows: (2)  "All  bankers, (3) 
brokers,(4:)  and  persons  using  the  trade  or  profession  of  a  scrivener,(5) 
receiving  other  men's  moneys  or  estates  into  their  trust  or  custody,  and 
persons  insuring  ships  or  their  freight,  or  other  matters  against  perils  of 
the  sea,  warehousemen,  wharfingers,  packers,  builders,  carpenters,  ship- 
wrights, victuallers,  keepers  of  inns,  taverns,  hotels  or  coffee-houses,  dyers, 
printers,  bleachers,  fullers,  calenderers,  cattle  or  sheep  salesmen,  and  all 
persons  using  the  trade  of  merchandise  by  way  of  bargaining,  exchange, 
bartering,  commission,  consignment  or  otherwise,  in  gross  or  by  retail ; 
and  all  persons,  who  either'  or  by  themselves,  or  as  agents  or  factors  for 
others,  (6)  seek  their  living  by  buying  and  selling,  or  by  buying  and 
letting  for  hire,  or  by  the  workmanship  of  goods  or  commodities,  shall  be 
deemed  traders,  liable  to  become  bankrupt ;  provided,  that  no  farmer,(2) 
grazier,  (7)  common  laborer,  or  workman  for  hire,  receiver-general  of 
taxes,  (8)  or  member  of,  or  subscriber  to,  any  incorporated  commercial  or 
trading  companies  established  by  charter  or  act  of  Parliament,  shall  be 
deemed,  as  such,  a  trader,  liable,  by  virtue  of  this  act,  to  become 
bankrupt." 

The  most  numerous  class  of  persons  liable  to  the  Bankrupt  Law,  is  com- 
posed of  those  who,  by  themselves,  or  as  agents  or  factors  for  others, 
"  seek  ilidr  living  hy  huying  and  selling."  If  a  man  merely  buy  for  his  own 
use,  or  for  the  use  of  his  family,  and  sell  the  surplus,  that  is  not  a  buying 


(1)  Doe  dem.  Esdaile  v.  Mitchell,  2  Maule  &  Selwyn,  446 ;  Perry  v.  Bowers,  T.  Jones,  196. 
Real  property,  acquired  subsequently  to  the  deed,  passes  under  the  provisions  of  the  64th 
sectiola. 

(2)  6  George  IV,  o.  16,  §  2.  This  act  was  passed  on  the  2d  May,  1825,  but  did  not  take  ef- 
fect tUl  1st  September,  1825.  The  statute  5  George  IV,  ch.  98^  was  passed  on  1st  May,  1826; 
and  by  statute  6  George  IV,  repealed  from  2d  May. 

(3)  5  George  H,  o.  30,  §  39. 

(4)  Id. 

(5)  21  James  I,  o,  19,  §  2. 

(6)  5  George  U,  o.  30. 

(7)  Id. 

(8)  5  George  II,  c.  30,  §  40. 
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and  selling  witHn  the  meaning  of  the  statute.(l)  But  if  he  buy  and  sell 
with  a  view  to  profit,  and  as  a  means  of  living,  he  may  be  a  bankrupt.  (2) 

It  is  the  intent,  therefore,  with  which  he  bought  and  sold,  that  is  to  be 
considered ;  and  the  question  of  trading  will  often  depend  more  upon  the 
nature  and  Mnd,  than  on  the  quantity,  of  buying  and  selling.(3)  The  proof 
of  a  very  few  instances  may,  in  some  cases,  prove  the  intention  conclu- 
sively ;  it  is  possible  that  even  a  single  instance  may  be  decisive.  And 
though  the  acts  of  buying  and  selling  may  not  be  proved  to  have  been 
recently  before  the  act  of  bankruptcy,  still,  if  there  was  an  apparent  in- 
tention of  continuing  the  trade,  the  party  wUl  be  as  much  liable,  as  if  he 
had  been  in  the  constant  habit  of  transacting  business. (4)  On  the  point 
of  intention,  a  statement  of  the  party,  as  to  the  mode  in  which  the  goods 
were  to  be  disposed  of,  made  at  the  time  of  the  purchase,  and  forming  a 
part  of  the  transaction  of  buying,  has  been  thought  to  be  admissible  in 
evidence.  (5) 

If  the  bankrupt  is  described  in  the  commission,  as  a  dealer  in  a  particu- 
lar species  of  articles,  and  also,  in  general  terms,  as  a  person  seeking  his 
living  by  buying  and  selling,  evidence  may  be  admitted  to  show  that  he 
was  a  general  merchant,  or  carried  on  any  other  particular  species  of 
trade.(6) 

Where  a  person  belongs  to  a  class  which  is  excluded  by  the  bankrupt 
laws,  as,  if  he  is  a  farmer  (who  yet  may  be  a  bankrupt,  although  not  such 
in  the  capacity  or  character  of  a  farmer),  the  question  for  the  jury  will  be, 
whether  the  acts  of  buying  and  selling  were  done  collaterally  to  the  occu- 
pation of  the  farm,  with  a  view  to  profit,  or  were  incident  to  that  occupa- 
tion ;(7)  and,  upon  this  subject,  the  important  consideration  will  be.  as  to 
the  nature  of  the  acts  themselves,  and  the  use  to  which  the  bought  articles 
were  applied.  The  acts  of  buying  and  selling  may  be  so  frequent,  so 
general,  and  so  extensive,  as  evidently  to  have  no  reference  to  the  business 
of  farming;  they  may  be  transacted  so  publicly,  so  regularly,  and  with 
such  a  manner  and  semblance  of  trafficking,  as  to  show  a  manifest  inten- 
tion in  the  party  to  hold  himself  forth  as  a  general  dealer  in  such  articles. 


(1)  Newland  v.  Bell,  Holt  N.  P.  0.  222 ;  Summersett  v.  Jarvis,  3  Brod.  &  Bing.  2. 

(2)  See  Gale  v.  Halfknight,  3  Stark.  N.  P.  C.  56. 

(3)  1  Holt  IT.  P.  0.  222 ;  1  T.  R.  575  ;   2  Taunt.  178 ;  Eden  B.  L.  3  ;  Esp.  B.  L.  9. 

(4)  Wharani  v.  Eoutledge,  5  Esp.  N.  P.  0.  235 ;  Heanny  v.  Birch,  3  Camp.  N.  P.  C.  233 ;  1 
Eose  B.  0.  356,>402. 

(5)  Gale  v.  Halfknight,  3  Stark.  N.  P.  0.  56  ;  Milliken  v.  Brandon,  1  Car.  k  P.  380.  Evidence 
of  an  actual  purohaae,  or  sale,  does  not  seem  indispensable.  Id. ;  and  Parker  v.  Barker,  1  Bro, 
&  Bing.  9. 

(6)  Hale  v.  Small,  2  Brod.  &  Bing.  25,  29.  An  illegal  trading  wiU  support  a  commission. 
Cobb  v.  Symonds,  5  Bam.  &  Aid.  516.  See  Millikin  v.  Brandon,  1  Car.  &  P.  381.  A  person 
may  be  subject  to  the  English  bankrupt  laws,  though  he  does  not  sell  goods  in  England,  and 
does  not  reside  there.    Allen  v.  Cannon,  4  Barn.  &  Aid.  418. 

(1)  Stewart  v.  Ball,  2  New  Rep.  19. 
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On  the  other  hand,  they  may  be  only  occasional  acts,  or  incidental  to  the 
occupation  of  the  farm  and  connected  with  the  business  ;  such,  in  short, 
as  negative  the  supposition  of  his  being  a  general  dealer,  or  of  seeking 
his  livelihood  by  buying  and  selling.  Buying  for  the  purpose  of  selling 
again  is  not  decisive  of  the  question ;  even  to  buy  solely  and  entirely  for 
that  purpose  appears  to  be  rather  equivocal,  although  in  one  case  great 
stress  was  laid  upon  such  evidence  ;(1)  for  stUl  it  may  be  incidental  to  the 
occupation  of  the  farm,  and  to  the  farming  business.  The  true  question  is, 
whether  the  farmer  bought  with  a  view  to  the  making  of  a  profit  as  a 
trader,  independently  of  the  occupation  of  his  farm?(2)  And,  in  like 
manner,  with  respect  to  other  classes  of  persons  excluded  by  the  bankrupt 
laws,  the  question  to  be  determined  will  be,  Whether  the  buying  and  sell- 
ing has  been  carried  on  substantially  and  independently  as  a  trade,  or  has 
been  merely  ancillary  to  a  business  which  is  not  in  itself  a  trading  ?(3) 

It  seems  that  the  declarations  of  the  bankrupt,  made  before  the  bank- 
ruptcy, are  evidence  of  the  trading.  Such  evidence  was  received  in  a 
case  where  the  bankrupt  had  acknowledged  that  he  was  in  partnership 
with  a  trader  ;(4)  though,  in  a  late  case  at  ISTisi  Prius,  the  propriety  of  ad- 
mitting the  declarations  of  the  bankrupt,  as  evidence  of  the  trading,  was 
questioned.(5)  It  has  been  before  mentioned,  that  such  declarations  have 
been  admitted  in  several- cases,  where  they  have  been  cotemporaneous  with 
the  acts  of  buying  or  selling,  and  constituted  part  of  the  res  gesta.{6) 

The  next  fact  to  be  proved  is,  that  the  trader  has  committed  an  act  of 
'  bankruptcy.  The  several  acts  of  bankruptcy,  some  one  of  which  it  will 
be  necessary  to  prove,  are  thus  described  in  the  new  act :  If  any  such 
trader  shall  depart  this  realm,  or  being  out  of  this  realm,  shall  remain 
abroad,  or  depart  from  his  dwelling-house,  or  otherwise  absent  himself,  or 
begin  to  keep  his  house,  or  suffer  himself  to  be  arrested  for  any  debt  not 
^  due,  or  yield  himself  to  prison,  or  stiffer  himself  to  be  outlawed,  or  pro- 
cure himself  to  be  arrested,  or  his  goods,  money  or  chattels  to  be  attached, 
sequestered,  or  taken  in  execution,  or  make,  or  cause  to  I)e  made,  either 
within  this  realm  or  elsewhere,  any  fraudulent  grant  or  conveyance  of  any 


(1)  Bartholomew  v.  Sherwood,  1  T.  E.  573,  in  note.  But  see  Stewart  v.  Ball,  2  New  Eep.  81, 
where  Chamhre,  J.,  said  that  the  finding  of  the  jury  in  the  former  case  was  a  very  strong  one. 

(2)  Patten  v.  Browne,  1  Taunt.  409  ;  "Wright  v.  Bird,  1  Price,  20. 

(3)  See  Summersett  v.  Jarvis,  3  Bro.  &,  Bing.  2  ;  Martin  v.  Nightingale,  3  Bing.  421 ;  Carter 
T.  Dean,  1  Swanst.  64 ;  Ex  parte  Gallimore,  2  Rose,  424.  A  devisee  for  Ufe,  who  converted  his 
land  into  bricks,  has  been  held  under  the  new  act,  not  to  be  a  trader.     Ex  parte  Burgess,  2  Gl. 

J.  183. 

(The  United  States  Bankrupt  Law  of  1841  was  not  confined  to  traders,  in  terms,  nor  in  its 
operation.  Por  an  interesting  discussion  of  its  constitutionality,  see  Kunzler  v.  Kohans,  5  HiU, 
N.  T.  Eep.  Sit,  and  SackettV.  Andross,  Id.  32*7.) 

(4)  Parker  v.  Barker,  1  Bro.  &  Bing.  9.  In  this  case  no  act  of  buying  and  selling,  during  the 
partnership,  was  proved. 

(5)  Bromley  v.  King,  1  Ey.  &  Mo.  228. 

(6)  Vide  supra,  p.  634. 
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of  his  lands,  tenements,  goods,  or  chattels,  or  make  or  cause  to  be  made 
any  fraudulent  surrender  of  any  of  his  copyhold  lands  or  tenements,  or 
make  or  cause  to  be  made  any  fraudulent  gift,  delivery,  or  transfer  of  any 
of  his  goods  or  chattels ;  every  such  trader  doing,  suffering,  procuring, 
executing,  permitting,  making  or  causing  to  be  made  any  of  the  acts, 
deeds,  or  matters  aforesaid,  with  intent  to  defeat  or  delay  his  creditors, 
shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy." 

The  fourth  section  of  the  same  act  enacts,  "that  where  any  such  trader 
shall,  after  this  act  shall  have  come  into  effect,  execute  any  conveyance  or 
assignment,  by  deed,  to  a  trustee  or  trustees,  of  all  his  estate  or  effects  for 
the  benefit  of  all  the  creditors  of  such  trader,  the  execution  of  such  deed 
shall  not  be  deemed  an  act  of  bankruptcy,  unless  a  commission  issue  against 
such  trader  within  six  calendar  months  from  the  execution  thereof  by 
such  trader  ;  provided  that  such  deed  shall  be  executed  by  every  such 
trustee  within  fifteen  days  after  the  execution  thereof  by  the  said  trader, 
and  that  the  execution  by  such  trader,  and  by  every  such  trustee,  be  at- 
tested by  an  attorney  or  solicitor ;  and  that  notice  be  given  within  two 
months  after  the  execution  thereof  by  such  trader,  in  case  such  trader  re- 
side in  London,  or  within  forty  miles  thereof,  in  the  London  Gazette,  and 
also  in  two  London  daily  newspapers ;  and  in  case  such  trader  does  not 
reside  within  forty  miles  of  London,  then  in  the  London  Gazette,  and  also 
in  one  London  daily  newspaper,  and  one  provincial  newspaper  published 
near  to  such  trader's  residence ;  and  such  notice  shall  contain  the  date  and 
execution  of  such  deed,  and  the  name  and  place  of  abode  respectively  of 
every  such  trustee,  and  of  such  attorney  or  solicitor."(l) 

The  5th  section  enacts,  "that  if  any  such  trader,  having  been  arrested 
or  committed  to  prison  for  debt,  or  on  any  attachment  for  non-payment  of 
money,  shall,  upon  such  or  any  other  arrest  or  commitment  for  debt  or 
non-payment  of  money,  or  upon  any 'detention  for  debt,  lie  in  prison  for 
twenty-one  days,  or  having  been  arrested  or  committed  to  prison  for  any 
other  cause,  shall  lie  in  prison  for  twenty-one  days  after  any  detainer  for 
debt  lodged  against  him,  and  not  discharged,  every  such  trader  shall  be 
thereby  deemed  to  have  committed  an  act  of  bankruptcy  ;  or  if  any  such 
trader,  having  been  arrested,  committed,  or  detained  for  debt,  shall  escape 
out  of  prison  or  custody,  every  such  trader  shall  be  deemed  to  have  there- 
by committed  an  act  of  bankruptcy,  from  time  of  such  arrest,  commitment 
or  detention :  provided,  that  if  any  such  trader  shall  be  in  prison  at  the 
time  of  the  commencement  of  this  act,  such  trader  shall  not  be  deemed  to 
have  committed  an  act  of  bankruptcy  by  lying  in  prison,  until  he  shall 
have  lain  in  prison  for  the  period  of  two  months." 


{!■)  *  *  As  to  what  are  acta  of  bankruptcy,  see  the  authorities  cited  ante,  note  1118  ;  and  see 
the  American  Index  to  the  Bng.  Com.  Law  Eep.,  Vol.  41,  tit.  Bankruptcy.  See  1  Steph.  N.  P. 
631-516.  *  *    (See  Msher  v.  Bonoher,  10  B.  &  0.  110 ;  Perkms  v.  Vaughan,  4  M.  &  G.  988.) 
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.  The  6tli  section  enacts,  "  that  if  any  such  trader  shall  file  in  the  office 
of  the  Lord  Chancellor's  secretary  of  bankrupts,  a  declaration  in  writing, 
signed  by  such  trader,  and  attested  by  an  attorney  or  solicitor,  that  he  is 
insolvent,  or  unable  to  meet  his  engagements,  the  said  secretary  of  bank- 
rupts, or  his  deputy,  shall  sign  a  memorandum  that  such  declaration  has 
been  filed,  which  memorandum  shall  be  authority  for  the  printer  of  the 
London  Gazette  to  insert  an  advertisement  of  such  declaration  therein ; 
and  every  such  declaration  shall,  after  such  advertisement  inserted  as 
aforesaid,  be  an  act  of  bankruptcy  committed  by  such  trader  at  the  time 
when  such  declaration  was  filed  ;  but  no  commission  shall  issue  thereupon, 
unless  it  be  sued  out  within  two  calendar  months  next  after  the  insertion 
of  such  advertisement,  and  unless'  such  advertisement  shall  have  been  in- 
serted in  the  London  Gazette  within  eight  days  after  such  declaration  was 
filed ;  and  no  docket  shall  be  struck  upon  such  act  of  bankruptcy  before 
the  expiration  of  four  days  next  after  insertion  of  such  advertisement,  in 
case  such  commission  is  to  be  executed  in  the  country ;  and  the  Gazette, 
containing  such  advertisement,  shall  be  evidence  to  be  received  of  such 
declaration  having  been  filed."  And  the  7th  section  enacts,  "  that  no 
commission,  under  which  the  adjudication  shall  be  grounded  on  the  act  of 
bankruptcy,  being  the  filing  of  such  declaration,  shall  be  deemed  invalid 
by  reason  of  such  declaration  having  been  concerted  or  agreed  upon 
between  the  bankrupt  and  any  creditor  or  other  person." 

The  8th  section  enacts,  "  that  if  any  such  trader,  liable  by  virtue  of  this 
act  to  become  bankrupt,  shall,  after  a  docket  struck  against  him,  pay  to 
the  person  or  persons  who  struck  the  same,  or  any  of  them,  money,  or 
give  or  deliver  to  any  such  person  any  satisfaction  or  security  for  his 
debt,  or  any  part  thereof,  whereby  such  person  may  receive  more  in  the 
pound  in  respect  of  his  debt  than  the  other  creditors,  such  payment,  gift, 
delivery,  satisfaction,  or  security,  shall  be  an  act  of  bankruptcy ;  and  if 
any  commission  shall  have  issued  upon  the  docket  so  struck  as  aforesaid, 
the  Lord  Chancellor  may  either  declare  such  commission  to  be  valid,  and 
direct  the  same  to  be  proceeded  in,  or  may  order  it  to  be  superseded, :  and 
a  new  commission  may  issue,  and  such  commission  may  be  supported 
either  by  proof  of  such  last-mentioned  or  of  any  other  act  of  bankruptcy  ; 
and  every  person  so  receiving  such  money,  gift,  delivery,  satisfaction  or 
security  as  aforesaid,  shall  forfeit  his  whole  debt,  and  also  repay  or  deliver 
up  such  money,  gift,  satisfaction,  or  security  as  aforesaid,  or  the  full  value 
thereof,  to  such  person  or  persons  as  the  commissioners  acting  under  such 
original  commission,  or  any  new  commission,  shall  appoint  for  the  benefit 
of  the  creditors  of  such  bankrupt."(l) 


(1)  The  ninth  and  two  foUowing  sections  relate  to  proceedings  in  bankruptcy  against  traders, 
who  have  privilege  of  Parliament. 
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Tlie  departing  from  the  realm,  or  departing  from  the  dwelling-house,  or 
a  person  absenting  with  intent  to  delay  creditors,  is  an  act  of  bankruptcy 
although  no  creditor  may  have  been,  in  fact,  thereby  delayed.(l)  And 
where  the  delay  of  creditors  has  not  been  the  immediate  or  principal  object 
of  the  party,  yet,  where  that  has  been  the  necessary  consequence  of  such 
proceeding,  it  has  been  considered  evidence  of  his  intent  to  delay  or  defeat 
his  creditors  ;(2)  as  he  must  be  supposed  to  foresee  and  intend  whatever  is 
the  necessary  consequence  of  his  own  acts. (3) 

The  intention  of  the  party  will  be  more  or  less  apparent,  according  to 
the  varying  circumstances  of  such  particular  case.  In  general,  his  conduct 
previous  to  his  departure,  and  the  state  of  his  affairs,  afford  the  strongest 
indications  of  his  motives.  The  declarations  of  a  trader,  made  at  the  time 
of  departure  from  his  dwelling-house  or  the  realm,  or  of  his  absenting 
himself,  are  properly  received  in  evidence,  as  showing  his  intention.(4) 
The  time  when  the  declarations  were  made  is  most  material ;  and  if  the 
particular  time  is  not  clearly  proved,  or  the  declarations  appear  to  have 
been  made  subsequent  to  the  act  of  bankruptcy,  they  cannot,  in  general, 
be  admitted.(5)  It  has,  however,  been  considered,  under  the  circumstances 
of  particular  cases,  that  declarations  of  the  bankrupt  may  be  received  in 
evidence,  which  were  not  precisely  cotemporaneous  with  the  act  of  bank- 
ruptcy, if  they  were  connected  with  the  state  of  the  party's  mind  at  the 
time,  and  might  be  considered  as  the  result  and  consequence  of  the  co- 
existing motives  .(6) 


(1)  Eobertson  v.  Liddell,  9  East,  487  ;  Chenoweth  v.  Hay,  1  Maule  &  Selw.  616 ;  Williams  v. 
Nunn,  1  Taunt.  270  ;  "Wilson  v.  Norman,  1  Esp.  N.  P.  0.  334;  Hammond  v.  Hioks,  5  Esp.  N.  P. 
C.  139 ;  Holroyd  v.  "Whitehead,  3  Campb.  N.  P.  C.  630 ;  Ex  parte  "Wydown,  14  Tes.  84;  Es 
parte  Bainford,  15  Ves.  449. 

(2)  Lawrence,  J.,  in  Fowler  v.  Padget,  1  T.  R.  516;  and  Lord  Ellenborough,  in  Eamsbottom 
v.  Lewis,  1  Campb.  N.  P.  0.  219;  and  Gibbs,  Ch.  J.,  in  Holroyd  v.  "Whitehead,  3  Campb.  N.  P. 
0.  530.  And  see  Bull.  N.  P.  39 ;  Eaikes  v.  Poreau,  Co.  B.  L.  Ill ;  Terum  v.  Hankey,  Id. ; 
"Warner  v.  Barber,  Holt's  N.  P.  C.  175 ;  "Wmdham  v.  Paterson,  1  Stark.  N.  P.  C.  145.  Much 
difficulty  upon  this  subject  is  now  removed  by  the  clause  in  the  new  act,  which  makes  it  an  act 
of  bankruptcy  to  remain  abroad  with  intent  to  delay  creditors. 

(3)  *  *  "Where  the  acts  of  the  bankrupt  have  not  a  specific  legal  character,  irrespective  of  the 
actual  intent  with  which  they  were  done ;  that  is,  where  they  are  not,  per  se,  acts  of  bankruptcy, 
or  fraudulent ;  the  question  of  intention  should  be  submitted  to  the  jury.  Numerous  authorities 
to  this  point  may  be  found  stated  in  1  Steph.  N.  P.  title  Bankruptcy.  *  * 

(4)  See  Deffle  v.  Desanges,  8  Taunt.  673 ;  Rawson  v.  Haigh,  2  Bing.  99 ;  Ambrose  v.  Clen- 
don.  Gas.  temp.  Hard.  267.  A  letter  written  by  the  bankrupt,  is  not  evidence  to  prove  the  fad 
of  his  absence.    Eawson  v.  Haigh,  2  0.  &  P.  77. 

(5)  Marsh  &  Meager,  1  Stark.  N.  P.  C.  353 ;  Schooling  v.  Lee,  3  Stark.  N.  P.  C.  151  ;  Robson 
v.  Kemp.  4  Esp.  N.  P.  C.  233. 

(6)  Bateman  v.  Bailey,  5  T.  R.  512 ;  Rawson  v.  Haigh,  2  Bing.  104. 

Note  1121. — *  *  As  to  admissions  and  declarations,  see  those  titles  in  the  indexes  to  Vols. 
I  and  II.  They  are  always  competent,  when  part  of  the  res  gestae.  See  Res  Oestce  in  indices  to 
the  text  and  notes.  Barley  v.  "Wakeman,  2  Deuio's  Reports,  220 ;  S.  C,  2  Hill's  Re- 
ports, 279;  1  Greenleaf's  Evidence,  §§  108,  109,  111,  114;  Taylor  on  Evidence,  pages 
375-380.  *  * 
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It  will  be  an  absenting  within  tlie  meaning  of  the  statute,  if  the  party 
quit  any  place  with  the  intention  of  delaying  his  creditors,  though  it  may 
not  be  his  dwelling-house  or  ordinary  place  of  business  ;  or  a  place  where 
he  has  made  an  appointment  with  a  particular  creditor.(l)  A  mere 
breach  of  appointment  is  not  prima  facie  evidence  of  an  act  of  bank- 
ruptcy.(2) 

With  respect  to  an  act  of  bankruptcy  by  beginning  to  keep  house,  the 
length  of  time  in  keeping  house  is  not  material.  In  the  very  first  moment 
that  the  act  is  done  with  such  a  specific  intention,  the  trader  has  become  a 
bankrupt.(3)  The  usual  evidence  of  this  act  of  bankruptcy  is  a  denial  of 
a  trader  to  a  creditor,  who  calls  to  see  the  trader,  and  demand  payment  of 
his  debt,  such  denial  being  authorized  by  the  trader,  and  the  trader  being 
then  at  home.  The  denial  ought  to  appear  to  have  been  made  to  a 
creditor,  or  to  some  one  calling  on  his  behal£(4)  The  act  of  bankruptcy 
does  not  depend  upon  the  intention  with  which  the  creditor  comes,  but 
upon  the  intention  of  the  debtor.(5) 

But  though  an  authorized  denial  to  a  creditor,  on  his  requiring  to  see 
his  debtor,  is  the  most  usual  and  familiar  evidence  of  heginniag  to  heep 
house  within  the  meaning  of  the  statute,  it  is  not  the  only  evidence  by 
which  this  may  be  proved.(6)  If  a  trader  has  no  servant,  the  act  cannot 
be  evinced  through  such  a  medium.  In  that  case,  if  he  shuts  himself  up 
in  his  house,  debarring  all  access  to  it,  whereby  his  creditors  are  delayed, 
an  act  of  bankruptcy  is  established  by  proof  of  his  having  done  so.  And, 
generally,  if  a  trader  secludes  himself  in  his  house,  to  avoid  the  fair  im- 
portunity of  his  creditors,  who  are  thus  deprived  of  the  means  of  com- 
municating with  him,  he  begins  to  keep  house  within  the  meaning  of  the 
legislature,  and  commits  an  act  of  bankruptcy.(7) 

The  denial  to  a  creditor  is  evidence  of  the  intent  to  delay,  if  unex- 
plained ;  but  it  may  admit  of  explanation,  like  any  other  equivalent  act. 
Sickness,  or  the  unseasonableness  of  the  hour,  or  a  particular  engagement, 
or  other  circumstances,  to  which  the  denial  may  be  naturally  attributed, 
may  satisfactorily  explain  the  act,  and  repel  the  presumption  of  its  having 


(1)  Curteis  V.  Willis,  1  Ey.  &  Mo.  58  ;  Park  v.  Prosser,  1  C.  &  P.  ITS  ;  Bayley  v.  Schofield,  1 
Maule  &  Selw.  338;  Chenoweth.  v.  Hay,  1  Maule  &  Selw.  676;  Grimmingham  v.  Laing,  6 
Taunt.  532. 

(2)  Tucker  v.  Jonea,  2  Bing.  2 ;  SohooliBg  v.  Lee,  3  Stark.  S.  P.  0.  149.  And  see  Mills  v. 
Elton,  3  Price,  142. 

(3)  See  Mucklow  v.  May,  1  Taunt.  4T9;  Holroyd  v.  Gwynn,  2  Taunt.  llG;  Spencer  v.  Billing, 
3  Campb.  N.  P.  C.  312. 

(4)  Ex  parte  Hague,  1  Eose  Bank.  Gas.  150 ;  Schooling  v.  Lee,  3  Stark.  ¥.  P.  0.  151. 

(5)  Ex  parte  White,  3  Ves.  &  Beam.  328 ;  Ex  parte  Harris,  2  Eose  Bank  Gas.  67 ;  Lloyd  v. 
Heathcote,  2  Brod.  &  Bing.  388. 

(6)  By"  Lord  EUenborough,  Dudley  v.  Vaugh^n,  1  Gambp.  C.  271. 

(7)  Dudley  v.  Vaughan,  1  Gampb.  271 ;  Lloyd  v.  Heathcote,  2  Brod.  &  Bing.  388 ;  Harvey 
T.  Eamsbottom,  1  Barn.  &  Gress.  55. 
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been  done  with  the  supposed  intent  to  delay  creditors.(l)  A  denial  by 
the  trader's  clerk  may  be  considered  as  authorized  by  the  trader ;  unless 
it  is  shown  to  hare  been  made  without  his  authority.(2) 

The  denial  to  a  creditor,  at  the  time  of  keeping  house,  is  only  a  medium 
of  proof,  but  not  necessary  or  indispensable  proof;  in  other  words,  it  is 
evidence  of  the  rule,  but  not  the  rule  itself.  If  a  trader,  therefore,  in 
insolvent  circumstances,  or  pressed  with  debts,  were  to  seclude  and  conceal 
himself  in  his  house,  giving  orders  to  his  clerk  to  deny  him  generally  to 
every  person,  this  would  be  justly  considered  as  strong  evidence  of  "  a 
keeping,  house  with  intent  to  delay  creditors,"  although  in  fact  it  should 
not  appear  that  the  clerk  had  actually  denied  him  to  a  creditor.(3)  It  is 
evidence  for  the  consideration  of  the  jury,  who  have  to  determine,  under 
all  the  circumstances  of  the  case,  whether  the  party  did  the  act  with  the 
intent  imputed  to  him,  of  delaying  his  creditors.(4)  The  case  of  Robert- 
son V.  Liddell,(5)  having  so  fully  established,  that  the  intent,  and  not  the 
actual  delay,  is  what  the  statute  meant,  it  must  be  immaterial,  whether  in. 
fact  there  was  any  delay,  or  even  whether  there  was  any  possibility  of 
delay.  The  act  of  bankruptcy,  as  Mr.  Justice  Bailey  said,  in  the  case  of 
Chenoweth  v.  Hay,  (6)  depends  on  the  intent  to  delay,  and  not  on  the 
intent  being  productive  of  the  effect. 

It  has  been  determined,  in  several  cases,  that  the  assignment  of  the 


(1)  Bull.  N.  P.  39 ;  Round  v.  Hope,  Coke's  B.  L.  59 ;  Smith  t.  Currie,  3  Campb.  N,  P.  C. 
349  ;  Shaw  v.  Thompson,  Holt's  N.  P.  C.  159. 

(2)  Where  the  authority  to  deny  is  expressly  proved,  proof  of  actual  denial  is  not  required. 
Infra,  640,  and  n.  3.  In  Lloyd  v.  Heathcote  (2  Bro.  &  Bing.  388),  the  order  was  given  to  the 
bankrupt's  wife.     See  Ex  parte  Poster,  It  Ves.  416  ;  Dudley  v.  Vaughan,  1  Campb.  N.  C.  211. 

(3)  Dickinson  v.  Poord,  Barnes,  160.  See  the  reasoning  in  the  judgment  of  Lord  EUenborough, 
in  the  case  of  Robertson  v.  Liddell,  9  Bast,  487  ;  Mucklow  v.  May,  1  Taunt.  479;  Williams  v. 
Nun,  Id.  270 ;  Chenoweth  v.  Hay,  1  Maule  &  Selw.  677  ;  14  Ves.  86 ;  Harvey  v.  Ramsbottom, 
1  Barn.  &  Cress.  55 ;  Lagat  v.  Watham,  5  Moore  C.  P.  313 ;  Lloyd  v.  Heathcote,  2  Bro.  & 
Bing.  382. 

There  are  several  cases,  in  which  the  contrary  has  been  decided.  See  Hawkes  v.  Saundersi 
Coke's  B.  L.  79  ;  Jackmar  v.  Nightingale,  Bull.  N.  P.  40.  (These  cases  are  stated  in  Selw.  N. 
P.  177,  3d  ed.)  Garret  v.  Maule,  5  T.  R.  576.  In  the  last  cited  case  (in  which  the  evidence  of 
the  act  of  bankruptcy  was  like  that  above  stated  in  the  text,  and  an  arbitrator  had  determined 
that  the  proof  faded,  because  a  denial  had  not  been  proved),  a  rule  for  setting  aside  the  award 
being  applied  for.  Lord  Kenyon  said,  "  on  trials  in  cases  of  this  kind,  the  question  has  always 
been  asked,  whether  or  not  the  debtor  was  denied  to  the  creditor  ?  which  shows  in  what 
light  the  statute  has  been  considered.  I  wiU  not  presume  to  say,  whether  or  not  this  construc- 
tion should  have  been  put  on  the  statute  at  first ;  but  that  construction  having  obtained,  I  am 
afraid  now  to  disturb  it."  It  may  be  observed  of  all  these  cases,  that  at  the  time  when  they 
were  deteriAined,  the  words  of  the  statute  received  a  construction  different  from  that  which  haa 
been  so  firmly  established  by  the  case  of  Robertson  v.  LiddeU  (9  East,  487.)  The  construction 
which  then  prevailed,  was  the  same  that  was  afterwards  adopted  in  the  case  of  Powler  v.  Padget 
(7  T.  R.  509) ;  and  this  has  been  overruled  by  the  case  of  Robertson  v.  Liddell. 

(4)  1  Taunt.  273  ;  Vincent  v.  Prater,  4  Taunt.  603. 

(5)  9  East,  493. 

(6)  1  Maule  &  Selw.  679. 
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wTiole  of  a  trader's  property  is  an  act  of  bankruptcy  ;(1)  and  that  a  color- 
able exception  of  an  inconsiderable  part  of  his  effects  will  not  prevent  this 
doctrine  from  applying.(2)  A  voluntary  assignment  or  delivery  of  part 
of  a  trader's  property  will  be  an  act  of  bankruptcy,  if  made  in  contempla- 
tion of  bankruptcy .(3)  It  is  not  necessary  to  prove  that  the  party  ex- 
pected the  actual  and  immediate  issuing  of  a  commission  ;  he  will  be  cor 
sidered  to  have  committed  an  act  of  bankruptcy,  if  he  is  proved  to  have 
known  himself  at  the  time  of  transferring  his  property,  in  such  a  situation 
that  he  must  be  presumed  to  have  thought  bankruptcy  probable.(4)  And 
where  the  fact  of  the  bankruptcy  was  left  to  the  jury,  upon  the  question, 
as  to  the  opinion  of  the  bankrupt  respecting  the  state  of  his  affairs  at  the 
time  he  transferred  his  property,  rather  than  the  intent  to  defeat  or  delay 
other  creditors,  the  direction  was  considered  proper.(5)  Contemplation  of 
insolvency  alone,  the  party  expecting  that  his  creditors  would  give  him 


(1)  Dutton  V.  Morrison,  11  Ves.  199 ;  Kettle  v.  Hammond,  Co.  B.  L.  100.  The  subject  of 
fraudulent  conveyances  is  further  considered  in  the  chapter  on  Actions  against  Sheriffs. 

(2)  Compton  V.  Bedford,  Bl.  R.  362  ;  Law  v.  Skinner,  2  BI.  R.  996.  See  Bemey  v.  Davison, 
1  Bro.  &  Bing.  408 ;  Berney  v.  Tiner,  1  Bro.  &  Bing.  482. 

(3)  Note  1122. — *  *  See  ante,  notes,  p.  638.  On  the  subject  of  fraudulent  preferences,  in  con- 
templation of  bankraptey,  by  confessing  judgments,  making  payments  or  assignments,  &c.,  see 
1  Steph.  N.  P.  pp.  531-576,  where  thecases  are  collected  and  siated.  "  In  contemplation  of  bank- 
ruptcy," in  the  statute,  means,  in  contemplation  of  a  state  of  bankruptcy;  of  actually  stopping 
business,  because  of  incapacity  to  carry  it  on.  Freeman  v.  Doming,  3  Sandf.  Ch.  R.  32Y ; 
Hutchins  v.  Taylor,  5  Law  Rep.  289  ;  Arnold  v.  Maynard,  2  Story's  E.  349 ;  Jones  v.  Sleeper,  2 
N.  T.  Leg.  Obs.  131.  And  see  M'Lean  v.  Meline,  3  M'Lean,  199  ;  M'Lean  v.  Johnson,  Id.  202  ; 
M'Lean  v.  Lafayette  Bank,  Id.  185,  587  ;  Everett  v.  Stone,  3  Story,  446 ;  "Winsor  v.  Kendall,  Id. 
507  ;  Morse  v.  Godfrey,  Id.  S64;  Peckham  v.  Burrows,  Id.  544.  It  makes  no  difference  that,  a 
the  time  of  the  assignment  or  transfer,  the  party  did  not  intend  to  take  the  benefit  of  the  act 
M'AUister  v.  Richards,  6  Barr,  133.  But  if  a  debtor,  believing  himself  to  be  insolvent,  but  in- 
tending to  continue  his  business  with  the  hope  of  retrieving  his  affairs,  make  a  paynient  in  pur- 
suance of  such  intention,  and  not  for  the  purpose  of  giving  a  fraudulent  preference,  the  payment 
is  not  fraudulent,  though  he  immediately  after  becomes  bankrupt.  The  jury  are  to  pass  upon 
the  intention,  under  the  instructions  of  the  court.  Jones  v.  Howland,  8  Mete.  377.  And  sqe 
Miller  v.  Black,  1  Barr,  420,  S.  P.  But  such  a  payment  is  fraudulent,  if  not  made  by  the  bank, 
rupt  in  the  prosecution  of  his  business,  and  with  the  hope  of  retrieving  his  circumstances. 
Beekman  v.  Wilson,  9  Mete.  434,  and  the  cases,  supra.  In  a  suit  by  the  assignee  of  an  insolvent 
debtor,  to  recover  the  value  of  property,  alleged  to  have  been  transferred  by  the  debtor,  by  way 
of  fraudulent  preference,  the  burden  is  upon  the  plaintiff  to  show,  that  the  creditor  had  reason  to 
beUeve  that  the  debtor  was  insolvent  when  he  made  the  transfer ;  and  the  question  is  for  a  jury. 
Butler  v.  Leavitt,  7  Mete.  164.  On  the  subject  of  assignments,  generally,  for  the  benefit  of  cred- 
itors, see  1  Am.  L.  Cas.  pp.  69-85,  where  the  cases,  relating  to  fraudulent  assigiiments  and 
preferences,  are  well  collected.  And  see  Jackson  v.  Cornell,  1  Sand.  Ch.  R.  348,  where  the 
question,  whether  an  assignment  of  partnership  property,  preferring  individual  creditors,  is  void 
as  against  the  copartnership  creditors,  was  elaborately  considered,  and  decided  in  the  affirma- 
tive. *  * 

(4)  By  Bayley  J.,  in  Gibbins  v.  PhiUips,  7  Barn,  k  Cress.  534,  and  in  Poland  v.  Glyn,  2  D.  & 
R.  811 ;    S.  C,  4  Bing.  22,  n. 

(5)  Gibbins  v.  Phillips,  7  Barn,  k  Cress.  534.  See  Morgan  v.  Horseman,  3  Taunt.  241 . 
Pulling  V.  Tucker,  4  Barn.  &  Aid.  382;  Poland  v.  Glyn,  4  Bing.  22,  n. ;  Plook  v.  Jones,  4 
Bing.  25. 

Vol.  Ill,  41 
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time,  is  not  sufficient.(l)  An  assignment  or  delivery  of  part  of  a  trader's 
property,  if  made  at  the- instance  of  the  creditor,  on  being  pressed  for  pay" 
ment  or  security,  is  not  an  act  of  bankruptcy. (2)  The  circumstance  of  a 
transfer  being  voluntary,  is  not  sufficient  to  render  the  transaction  an  act 
of  bankruptcy,  unless  it  appears  to  have  been  in  contemplation  of  bank- 
ruptcy ;(8)  though,  on  the  other  hand,  a  bill  of  sale  of  the  whole  of  a 
trader's  stock,  made  under  a  pressure  or  a  threat,  has  been  held  to  be 
fraudulent,  inasmuch  as  the  act  does  not  redeem  him  even  from  any 
present  difficulty. (4)  A  valid  deed,  binding  on  the  party,  must  be  proved, 
unless  in  the  case  of  a  fraudulent  gift,  delivery,  or  transfer  of  goods  and 
chattels.  (5) 

Where  the  act  of  bankruptcy,  insisted  upon  by  the  plaintiff's,  is  a  frau- 
dulent grant  or  conveyance,  and  the  deed  is  produced  in  evidence,  the 
execution  must  be  proved  in  the  ordinary  course.  An  admission  by  the 
defendant,  of  the  execution  of  the  deed,  will  not  dispense  with  the  evi^ 
dence  of  a  subscribing  witness ;  not  even  if  the  defendant  is  a  party  to  the 
deed.(6)  And  if  the  defendant,  at  the  trial,  should  himself  produce  the 
deed  in  compliance  with  'a  notice,  this  will  not  be  a  sufficient  ground  for 
dispensing  with  the  ordinary  proof, (7)  although  that  was  at  one  time  con- 
sidered to  be  the  rule  ;(8)  the  mere  possession  of  an  instrument  by  one 
party  cannot,  in  general,  absolve  the  other  party  from  the  necessity  of  call- 
ing the  attesting  witness.  But  where  the  defendant,  in  pursuance  of  a 
notice,  produces  a  deed  under  which  he  holds  property,  the  instrument 
may,  upon  the  principle  laid  down  in  the  case  of  Pearce  v.  Hooper,(9) 
and  Orr  v,  Morice,(10)  be  properly  considered  a  valid  instrument,  so  far 


(1)  !Pidgeon  y.  Sharpe,  5  Taunt.  639.  See  Flook  v.  Jones,  4  Bing.  25 ;  "Wheelwright  y.  Jack- 
son, 5  Taunt.  109. 

(2)  See  Crosby  y.  Crouch,  2  Campb.  N.  !P.  C.  165  ;  11  East,  256;  Thompson  y.  Freeman,  1  T. 
E.  155  ;  Smith  y.  Payne,  6  T.  R.  152  ;  Bayley  y.  BaUard,  1  Campb.  N.  P.  C.  416.  A  demand 
of  further  security  for  a  debt  not  due,  has  the  same  effect.  Hartshorn  y.  Slodden,  2  Bos.  & 
Pul.  582. 

(3)  See  by  Bayley,  J.,  in  Gibbins  y.  Phillips,  t  Bam.  &  Cress.  534. 

(4)  Thornton  y.  Hargreayes,  H  East,  644.  A  bill  of  sale  giyen  to  a  pressing  creditor,  with  an 
ulterior  trust  for  relatives,  made  in  contemplation  of  bankruptcy,  has  been  held  fraudulent. 
Morgan  y.  Horseman,  3  Taunt.  241. 

(5)  4  Burr.  2478  ;  Peake's  0.  168;  Holt's  C.  15;  Gl.  &  J.  233;  11  Yes.  190,  202. 

(6)  See  Tol.  II,  tit.  Admissions,  Deeds. 

Note  1123. — *  *  But  an  explicit  admission  by  a  party,  in  respect  of  the  contents  of  a  deed  or 
other  writing,  will  dispense  with  its  production.  1  Taylor's  Ey.  293,  294;  Slatterie  y.  Ppoley,  6 
Mee.  &  "Welsh.  664.  See  also.  Bethel  y.  Blencoe,  3  Mann,  k  Gr.  119;  Howard  y.  Smith,  3 
Manning  &  Granger,  264;  R.  y.  "Welsh,  2  C.  &  Kirwan,  296,  oyerruling  Lord  Tenterden's  decision, 
in  Bloxhara  v.  Blsio,  Ry.  &  Moo.  187.  And  see  tit.  Admissions,  in  the  indexes  to  Vols,  I 
and  II. 

(7)  Gordon  y.  Secretan,  8  East,  548.    See  Vol.  II,  tit.  Admissions,  Deeds. 

(8)  R.  V.  Middlezoy,  2  T.  R.  43  ;  Bowles  y.  Langworthy,  5  T.  R.  366. 

(9)  3  Taunt.  62.     See  Vol.  II,  tit.  Admissions,  Deeds. 

(10)  3  Bred.  &  Bing.  139 ;  "¥"01.  II,  tit.  Admissions,  Deeds. 
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as  relates  to  the  execution,  against  the  defendant  who  claims  under 
it.(l) 

One  of  the  acts  of  bankruptcy,  as  before  mentioned,  is  the  lying  in 
prison  two  months  or  more  after  an  arrest  for  debt.  The  detention,  there- 
fore, and  the  cause  of  the  detention,  are  to  be  proved.  For  the  purpose 
of  proving  the  detention  in  prison,  the  prison  books,  containing  entries  of 
the  dates  of  the  several  commitments  and  discharges,  are  admissible ;  but 
they  are  not  evidence  of  the  cause  of  the  commitment ;  the  committitur 
itself  is  higher  proof,  and,  if  in  existence,  ought  to  be  produced. (2) 

It  has  been  doubted,  whether,  under  the  5th  section  of  the  late  statute, 
the  act  of  bankruptcy  by  lying  in  prison  has  relation  to  the  iirst  day  of 
the  imprison.ment.(3)  It  was  held,  under  the  former  statutes,  that  the 
day  of  the  arrest  was  to  be  counted  as  inclusive,(4)  and  that  where  bail 
were  put  in,  the  time  was  to  be  computed  from  the  surrender.(5)  The 
party  will  be  considered  as  lying  in  prison  within  the  meaning  of  the  act, 
though  not  actually  within  the  walls  of  the  prison,  if  he  is  either  attended 
by  an  officer,  or  on  security  for  the  day ;  the  principle  of  the  act  being, 
that  it  is  evidence  of  insolvency,  if  a  man  is  unable  to  get  bail.(6) 

A  person  who  has  been  a  trader  does  not  cease  to  be  an  object  of  the 
bankrupt  laws  by  ceasing  to  carry  on  trade.  If  he  retire  from  trade,  and 
afterwards  do  what  would  be  an  act  of  bankruptcy  in  a  trader,  the  debts 
contracted  in  the  course  of  his  former  trade  remaining  unpaid,  such  subse- 
quent act  will  be  in  him  also  an  act  of  bankruptcy.(7) 

The  act  of  bankruptcy  must  be  proved  to  have  been  committed  before- 


(1)  Upon  this  principle,  perhaps,  the  decision  in  the  case  of  Bowles  v.  Langworthy  (5  T.  B.  366) 
may  he  supported.  That  was  an  action  of  trover  by  assignees,  to  recover  goods  of  the  bankrupt, 
taken  by  the  defendant.  The  act  of  bankruptcy  rehed  upon  by  the  plaintiffs,  was  a  bill  of  sale 
from  the  bankrupt  to  the  defendant,  of  aB  his  effects;  and,  under  the  bill  of  sale,  the  defendant 
had  t&ken  the  goods  in  question.  The  plaintiffs,  instead  of  proving  the  execution  of  the  instru. 
ment  by  the  attesting  witness,  produced  the  defendant's  examination  before  th«  commissioners, 
in  which  examination  he  had  admitted  the  execution ;  and  this  was  held  at  the  trial,  and  after- 
wards adjudged  by  the  Court  of  King's  Bench,  to  be  sufficient  evidence..  Lord  Kenyon  and  Mr. 
Justice  Buller  decided  the  point  on  the  authority  of  the  case  of  The  King  v.  Middlezoy.  But  this 
case  of  The  King  v.  Middlezoy,  has  been  overruled ;  and  it  is  now  clearly  settled,  that  an  admis- 
sion by  the  defendant,  in  answer  in  chancery,  will  not  dispense  with  the  regular  proof  of  execu- 
tion. Call  V.  Dunning,  4  East,  53.  The  authority,  therefore,,  of  the  case  of  Bowles  v.  Lang- 
worthy,  unless  it  may  be  rested  on  the  ground  suggested  above,  cannot  any  longer  be  supported. 

(2)  Salte  V.  Thomas,  3  Bos.  &  Pull.  188. 

(3)  In  the  case  of  Tucker  v.  Barrow  (1  Mo.  &  M.  139),  Lord  Tenterden,  Ch.  J.,  would  have  re- 
served the  point,  but  it  became  immaterial. 

(4)  Glassington  v.  Rubins,  3  East,  401 ;  Saunderson  v.  Gregg,  3  Stark.  N.  P.  C.  72.  A  por- 
tion of  the  day  may  be  considered,  for  the  purpose  of  showing  a  valid  act  to  have  been  done 
before  the  bankruptcy. 

(5)  Tribe  v.  Webber,  "WiUes,  464. 

(6)  Stevens  v.  Jackson,  4  Campb.  N.  P.  C.  164 ;  Soames  v.  Watts,  1  0.  &  P.  400. 

(7)  Meggot  V.  Miles,  1  Ld.  Raym.  286 ;  Ex  parte  Bainford,  15  Tes.  449  ;  Ex  parte.  Dewdnay, 
16  Tes.  495. 
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tlie  issuing  of  the  commission.  If  the  issuing  of^  the  commission  and  the 
act  of  biuikruptcy  happened  on  the  same  day,  evidence  is  admissible  to 
show,  that  the  commission  was  issued  (that  is,  sealed)  posterior  to  the  act 
of  bankruptcy.(l) 

If  a  partner  in  a  banking  concern,  residing  at  the  place  where  the  bank- 
ing-house is,  and  the  only  partner  transacting  the  business,  absenting  him- 
self from  the  banking-house,  shut  it  up,  and  stop  payment,  this  is  not 
evidence  of  a  joint  act  of  bankruptcy,  committed  by  him  and  the  rest  of 
the  partners,  who  reside  at  a  distance  from  the  banking-house.(2) 

The  remaining  point  to  be  considered  in  proving  the  title  of  the  as- 
signees, is  the  petitioning  creditor's  debt.  The  single  debt  of  the  petition- 
ing creditor,  or  of  two  or  more  partners  (who  are  petitioning  creditors)^ 
must  amount,  at  least,  to  the  sum  of  £100.  The  debt  of  two  creditors? 
petitioning  for  the  commission  (not  being  in  partnership),  must  amount  to 
£150  at  least.  The  debt  of  three  or  more  creditors,  petitioning  for  the 
commission  (not  being  in  partnership),  must  amount,  at  least,  to  £200.(3) 

Interest,  accruing  before  the  act  of  bankruptcy,  cannot  be  added  to  the 
principal  sum  due  on  a  bill  of  exchange, 'in  order  to  make  up  the  amount 
required  for  the  petitioning  creditor's  debt,  unless  interest  is  made  payable 
in  the  body  of  the  bill.(4)  It  seems  that  a  bill  for  £100,  drawn  and  issued 
by  the  bankrupt  before  the  bankruptcy,  but  not  falling  due  till  afterwards, 
may  be  a  good  petitioning  creditor's  debt,  and  that  the  rebate  of  interest 
is  not  to  be  considered.(5) 

The  debt  must  be  a  legal  debt ;  such  as  would  entitle  the  petitioning 
creditor  to  maintain  an  action  at  law  for  recovering  it.(6)  One  of  several 
persons,  to  whom  a  joint  bond  has  been  given,  cannot  be  the  only  peti- 
tioning creditor,  in  support  of  a  commission  against  the  obligor ;  but  the 
other  parties  ought  to  concur  in  the  proceeding.(7)  However,  though  a 
separate  commission,  on  the  petition  of  one  of  several  creditors,  to  whom 
a  debt  is  due,  cannot  be  supported,  a  separate  commission  may  be  sup- 
ported against  one  of  several  partners  on  a  debt  due  from  the  partner- 
ship.(8)  The  right  of  a  husband  to  sue  out  a  commission  upon  a  debt,  as 
due  to  himself  alone,  will  depend  on  the  circumstance,  whether  it  would 


(1)  "Wydown's  Case,  14  Tes.  80  ;  Hooper  v.  EichmoDd,  1  Stark.  N.  P.  0.  607. 

(2)  Mills  V.  Bennett,  2  Maule  &  Selw.  556 ;  Ex  parte  Mavor,  19  Tes.  543. 

(3)  The  amount  wiU  not  be  considered  as  reduced  by  a  payment  made  after  notice  of  bank- 
ruptcy.   Manor  v.  Shepherd,  6  T.  R.  79. 

(4)  In  re  Burgesa,  8  Taunt.  660 ;  Cameron  v.  Smith,  2  Barn.  &  Aid.  305  |  Ex  parte  Greenway, 
Bu6k.  412. 

(5)  Brett  v.  Levett,  13  East,  218. 

(6)  The  assignee  of  a  bond  cannot  be  a  petitioning  creditor.    Ex  parte  Lee,  1  P.  "Wms.  T82. 
(T)  Buckland  v.  Newsome,  1  Taunt.  417  ;  1  Campb.  N.  P.  0.  474. 

(8)  Orispe  v.  Perott,  "Willes,  467 ;  Ex  parte  Crisp,  lAtk.  134.  And  see  Windham  v.  Patter- 
son, 1  Stark.  N.  P.  0.  144 ;  Eiohmond  v.  Heapy,  1-  Stark.  N.  P.  C.  202 ;  Ex  parte  Blakely,  1 
Gl.  &  J.  197. 
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have  been  necessary  tliat  the  wife  should  have  been  joined  in  an  action 
for  the  recovery  of  it.(l)  It  seems  that  a  debtor  to  the  bankrupt's  estate 
cannot  object  that  the  petitioning  creditor's  debt  appears  to  have  been 
contracted  more  than  six  years  before  the  issiiing  of  the  commission.(2) 

By  the  15th  section  of  the  new  act,  "  every  person  who  has  given  credit 
to  any  trader  for  valuable  consideration,  for  any  sum  payable  at  a  certain 
time,  which  time  shall  not  have  arrived  when  such  trader  committed  an 
act  of  bankruptcy,  may  petition  or  join  in  petitioning  for  a  commission, 
whether  he  shall  have  any  security  in  writing,  or  otherwise,  for  such  sum 
or  not."  A  bill  of  exchange  may  constitue  a  good  petitioning  creditor's 
debt  for  a  commission  against  the  drawer,  though  it  has  been  paid  by  the 
acceptors  subsequently  to  the  commission.  (3)  If  two  persons  exchange 
acceptances,  and  before  the  bills  are  mature,  one  of  the  acceptors  commits 
an  act  of  bankruptcy,  there  is  not  such  a  debt  due  from  him  to  the 
other,  as  will  sustain  a  commission,  before  the  other  has  paid  his  own 
acceptance.  (4) 

The  petitioning  creditor's  debt  must  have  subsisted  during  the  trading. 
If  the  bankrupt  had  quitted  trade  before  he  contracted  the  debt,  and  has 
not  since  become  a  trader,  this  new  creditor  cannot  sue  out  a  commission 
on  such  subsequent  debt,  though  he  may  prove  it  under  a  commission  ob- 
tained by  an  old  creditor.(5)  But  although  the  debt  was  contracted  by 
the  bankrupt  before  he  entered  into  trade,  yet  if  it  was  a  subsisting  debt 
during  the  time  of  his  being  a  trader,  it  will  support  the  commission.(6) 

The  petitioning'  creditor's  debt  must  also  be  shown  to  be  due  before  the 
bankruptcy  ;  it  is  not  enough  barely  to  prove  that  it  accrued  before  the 
issuing  of  the  commission.(7)  Thus,  it  has  been  held  that  the  acceptor  of 
an  accommodation  bill,  who  had  after  an  act  of  bankruptcy,  paid  the 
amount  of  it  to  a  person  to  whom  it  had  been  negotiated,  had  not  a  suf- 
ficient petitioning  creditor's  debt.(8)    Where  the  debt  arises  on  a  promis- 


(1)  Rumsey  v.  George,  1  Maule  &  Selw.  176 ;  Ex  parte  Barber,  1  Gl.  &  J.  1 ;  M'NeUage  v. 
Halloway,  1  Barn.  &  Aid.  218. 

(2)  Mayor  v.  Pyne,  3  Bmg.  285 ;  Quantook  v.  England,  3  Burr.  2628.  See  Ex  parte  Dewd- 
ney,  15  Tes.  488 ;  Ex  parte  Roffey,  19  Ves.  468 ;  2  Rose,  245.  Respecting  debts  due  to  and 
from  infants,  see  Stephens  v.  Jackson,  4  Campb.  N.  P.  0.  164;  Ex  parte  Barrow,  3  Ves.  554; 
Ex  parte  Mortam,  Buck.  42 ;  Executors,  Rogers  v.  James,  t  Taunt.  147 ;  Ex  parte  Paddy, 
Buck.  235. 

(3)  Ex  parte  Douthat,  4  Bam.  &  Aid.  67. 

(4)  Sarrat  v.  Austin,  4  Taunt.  200. 

(5)  Meggot  V.  MiUs,  1  Ld.  Raym.  286.  In  Heapy  v.  Birch  (3  Campb.  N.  P.  0.  234),  the  con- 
tinuance of  the  trading  was  presumed  from  circumstances.  With  respect  to  question,  as  to  what 
is  to  be  considered  the  old,  and  what  new  debt,  see  1  Ld.  Raym.  286  ;  Peake's  K  P.  0.  64. 

(6)  Penrig  v.  Daintry,  Sid.  411 ;  Butcher  v.  Basto,  1  Dough.  295 ;  Dawe  v.  HoldswQrth, 
Peake's  N.  P.  C.  64. 

(7)  Ex  parte  Charles,  14  East,  197 ;  Clark  v.  Askew,  1  Stark.  N.  P.  C.  458,  n. ;  Ex  parte  Dag- 
get,  Whitm.  42.  The  ^ceptance  of  a  security  of  a  higher  nature,  after  the  bankruptcy,  does  not 
prevent  a  oonunisaion  being  sued  out  on  the  pre-existing  debt.    Str.  1043. 

(8)  Ex  parte  Holding,  1  Gl.  &  J.  97. 
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sory  note  of  which  the  bankrupt  is  the  maker,  the  date  may  afford  pre- 
sumptive evidence,  that  the  debt  subsisted  before  the  act  of  bankruptcy.(l) 
But  if  the  petitioning  creditor's  debt  arises  on  a  note  indorsed,  or  bill  ac- 
cepted by  the  bankrupt,  the  date  of  the  instrument  affords  no  presumption 
as  to  the  commencement  of  the  debt ;  it  is  the  time  of  the  indorsement  or 
acceptance,  in  this  case,  that  is  material ;  and  that  ought  to  be  satisfacto- 
rily proved.(2)  If  a  debt  is  shown  to  have  been  due  before  the  act  of 
bankruptcy,  it  will  not  be  absolutely  necessary  to  prove  that  the  debt 
continued  from  the  period  when  it  was  first  contracted,  down  to  the  pre- 
cise time  of  the  act  of  bankruptcy  ;  for  if  it  is  shown  to  have  once  existed 
prior  to  the  act,  its  continuance  will  be  presumed. (3) 

The  assignees  must  prove  the  debt  of  the  petitioning  creditor  by  the 
same  evidence  which  would  be  necessary  in  an  action  by  the  creditor  him- 
self against  the  bankrupt.  This  is  laid  down  by  Mr.  Justice  BuUer,  in 
the  case  of  Abbot  v.  Plumbe,(4)  as  an  established  rule :  and,  therefore,  in 
that  case,  where  the  debt  arose  on  a  bond,  the  court  determined,  that  the 
, acknowledgment  of  the  debt  by  the  obligor  (the  bankrupt)  would  not  su- 
persede the  necessity  of  calling  the  subscribing  witness.  So,  if  the  debt 
of  the  petitioning  creditor  is  on  a  bill  of  exchange,  indorsed  to  him  by  the 
bankrupt,  who  drew  the  bill,  it  will  be  necessary,  in  order  to  prove  the 
debt,  to  go  regularly  through  the  several  proofs,  as  in  an  action  against 
the  drawer.  For  instance,  it  must  be  shown  that  the  drawer  had  suf&eient 
notice  of  the  dishonor  of  the  bill,  or  that  the  notice  of  dishonor  may,  un- 
der the  circumstances  of  the  case,  be  dispensed  with.  l?or  this  purpose, 
namely,  to  dispense  with  proof  of  such  a  notice,  an  acknowledgment  by 
the  bankrupt,  the  drawer,  in  a  conversation  between  him  and  the  peti- 
tioning creditor,  the  indorsee  or  payee,  that  the  bill  would  not  be  paid, 
but  would  come  back  to  him,  has  been  adjudged  to  be  sufficient  evidence, 
although  this  declaration  was  made  after  an  act  of  bankruptcy.  (5)  But 
the  declarations  of  the  bankrupt,  made  after  an  act  of  bankruptcy,  are 
not,  in  general,  receivable  in  support  of  the  petitioning  creditor's  debt.(6) 
Declarations  of  the  bankrupt,  or  entries  in  his  books,  clearly  proved  to 
have  been  made  before  the  act  of  bankruptcy,  are  good  evidence  for  this 
purpose.(7) 


(1)  Taylor  v.  Kinloch,  1  Stark.  N.  P.  0.  115. 

(2)  Oowie  V.  Harris,  1  Mo.  &  M.  141  ;  Rose  v.  Eoworoft,  4  Campb.  N.  P.  C.  245. 

(3)  Jackson  v.  Irvin,  2  Campb.  N.  P.  C.  50. 

(4)  1  Dough.  215. 

(5)  Brett  v.  Levett,  13  Bast,  213.  The  admissibility  of  the  bankrupt's  declarations,  for  any 
purpose,  after  the  act  of  bankruptcy,  seema  very  questionable.  Smallcombe  v.  Bruges,  13 
Price,  136. 

(6)  Smallcombe  v.  Bruges,  13  Price,  136;  Sanderson  v.  Laforest,  1  0.  &  P.  46;  Robson  v. 
Kemp,  4  Esp.  N.  P.  0.  234  ;  Hoare  v.  Coryton,  4  Taunt.  560. 

(1)  Watts  V.  Thorpe,  1  Campb.  N.  P.  C.  316  ;  Hoare  v.  Coryton,  4  Taunt  SeO'. 


?7 


CH.  I.]  By  or  Against  Assignees  of  a  Bankrupt.  647 

But  proof  of  tlie  trading,  tbe  act  of  bankruptcy,  and  the  petitioning 
creditor's  debt,  will  be  dispensed  with,  unless  the  assignees  have  received 
notice  of  an  intention  to  dispute  them.  The  necessity  of  giving  notice  to 
dispute  the  proceedings  under  the  commission,  is  not  confined  to  those 
cases  only  where  the  assignees  are  named  as  such  upon  the  record  ;  but  a 
notice  is  equally  required  where  the  opposite  party  knows  that  they  make 
out  their  title  under  the  commission.  (1)  And  a  notice  must  be  given 
though  the  assignees  are  not  the  only  defendants  on  the  record ;  as,  where 
there  are  other  co-defendants,  who  justify  as  their  servants.(2)  But  in  an 
action  between  third  persons,  if  the  validity  of  a  commission  of  bank- 
ruptcy comes  incidentally  in  question,  it  must  be  regularly  proved.(3) 

The  statute  requires  the  notice,  on  the  part  of  the  plaintiff,  to  be  given 
before  issue  joined.  A  notice,  therefore,  delivered  at  the  time  of  deliver- 
ing the  issue  with  notice  of  trial,  is  plainly  insuf&cient.(4)  The  notice  by 
the  defendant  is  to  be  given  at  or  before  the  time  of  pleading ;  if  he  has 
omitted  to  give  notice  before  pleading,  the  regular  course  is  to  apply  to  the 
court  for  leave  to  withdraw  his  plea,  and  plead  &  novo;  the  last  plea 
would  then  be  considered  the  party's  plea  to  all  purposes,  and  a  notice 
given  at  the  time  of  pleading  such  plea,  is  a  sufiicient  compliance  with  the 
statute  ;(5)  but,  without  an  application  to  the  court,  he  cannot  regularly 
withdraw  the  plea,  and  deliver  it  again  with  a  notice,  though  the  time  for 
pleading  has  not  yet  expired.(6)  With  respect  to  the  serving  of  the 
notice,  service  on  the  assignee  in  person  is  not  necessary ;  a  delivery  of  the 
notice  to  the  attorney  of  the  party  is  the  best  for  all  practical  purposes, 
and  will  be  sufficient.  The  notice  may  be  left  with  the  clerk  or  servant 
of  the  party  at  his  house.(7) 

A  notice  that  the  defendant  means  to  dispute  the  validity  of  the  com- 
mission, is  not  to  be  considered  as  a  part  of  the  evidence  in  the  cause,  but 
may'be  proved  at  the  beginning  of  the  trial,  and  it  immediately  calls 
upon  the  plaintiff  to  prove  his  title.(8)  A  notice  of  disputing  the  bank- 
ruptcy, without  specifying  whether  the  trading,  petitioning  creditor's 
debt,  or  act  of  bankruptcy,  was  to  be  disputed,  is  too  general,  and  will 
not  oblige  the  assignees  to  produce  the  proceedings.(9) 


(1)  Simmonds  v.  Knight,  3  Oampb.  N.  P.  C.  251 ;  Eowe  v.  Lant,  Gow,  24. 

(2)  Gilman  v.  Cousins,  2  Stark.  N.  P.  C.  182. 

(3)  Doe  dem.  Mawson  v.  Liston,  4  Taunt.  "741. 

(4)  Richmond  v.  Heapy,  4  Campb.  N.  P.  C.  20T. 

(5)  Deoharmo  v.  Lane,  2  Campb.  N.  P.  C.  324;  Willock  v.  Smith,  2  Oampb.  N.  P.  C.  184; 
Gardner  v.  Slack,  6  B.  Moore,  489. 

(6)  Poole  T.  Bell,  Holt's  N.  P.  C.  328. 

(7)  "Widger  v.  Browning,  1  Mo.  &  M.  21.    See  Howard  v.  Eamsbottom,  3  Taunt.  526. 

(8)  Decharme  v.  Lane,  2  Oampb.  324.  It  seems  that,  if  the  plaintiff  retains  the  venue,  upon 
an  undertaking  to  give  local  evidence,  and  the  local  evidence  consists  in  the  proceedings  of  bank- 
ruptcy, and  no  notice  is  given  of  disputing  them,  the  undertaking  need  not  be  further  complied 
with.     Soulsby  v.  Lea,  3  Taunt.  86. 

(9)  Tumley  v.  Unwin,  6  Barn.  &  Cress.  637. 
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The  clause  in  the  late  statute,  which  requires  notice  to  be  given  to  the 
assignees,  is  as  follows :  "  In  any  action  by  or  against  any  assignee,(l) 
no  proof  shall  be  required  at  the  trial  of  the  petitioning  creditor's  debt  or  _ 
debts,  or  of  the  trading,  or  act  or  acts  of  bankruptcy  respectively,  unless 
the  other  party  in  such  action  stall,  if  defendant,  at  or  before  pleading, 
and  if  plaintiff,  before  issue  joined,  give  notice  in  writing  to  such 
assignee,  that  he  intends  to  dispute  some,  and  which  of  such  matters."(2) 

it  has  been  held,  as  to  the  construction  of  this  clause,  that  it  was  the 
intention  of  the  legislature  to  exclude  all  evidence,  on  either  side,  beyond 
the  commission  and  assignment,  where  no  notice  had  been  given  to 
dispute  the  trading,  act  of  bankruptcy  or  petitioning  creditor's  debt ;  and 
that,  therefore,  where  the  deposition  respecting  the  petitioning  creditor's 
debt  has  been  put  in,  which  is  imperfect,  no  advantage  can  be  taken  of 
this  circumstance. (8) 

In  any  suit  brought  by  the  assignees  for  any  debt  or  demand  for  which 
the  bankrupt  might  have  sustained  an  action,  the  depositions  taken  before 
the  commissioners  are,  by  the  late  act,  made  conclusive  of  the  matters 
contained  in  them,  unless  the  assignees  have  received  notice  from  the 
bankrupt  of  disputing  the  commission.  The  clause  upon  this  subject  is  as 
follows :  "  If  any  bankrupt  shall  not  (if  he  was  within  the  United  King- 
dom \i  the  issuing  of  the  commission)  within  two  calendar  months  after 
the  adjudication,  or  (if  he  was  out  of  the  United  Kingdom),  within  twelve 
months  after  the  adjudication,  have  given  notice  of  his  intention  to  dispute 
the  commission,  and  have  proceeded  therein  with  due  diligence,  the 
depositions  taken  before  the  commissioners  at  the  time  of,  or  previous  to, 
the  adjudication  of  the  petitioning  creditor's  debt  or  debts,  and  of  the 
trading  and  act  or  acts  of  bankruptcy,  shall  be  conclusive  evidence  of  the 
matters  therein  respectively  contained  in  all  actions  of  law  brought  by  the 
assignees  for  any  debt  or  demand  for  which  the  bankrupt  might  have  sus- 
tained any  actions  or  suit." 

In  the  construction  of  this  section,  it  has  been  determined  that,  in  cases 
where  the  bankrupt,  if  solvent,  could  have  sued,  and  the  defendant  gives 
notice  of  his  intention  to  dispute  the  proceedings,  the  depositions  under 
the  commission  are  conclusive  evidence  of  the  matters  contained  in  them, 
unless  the  bankrupt  has  also  given  notice  within  the  time  prescribed  by 
the  statute.  And  it  has  been  held  that  an  action  is  within  the  operation 
of  the  act,  though  it  be  commenced  before  the  expiration  of  the  time 
limited  by  the  statute,  provided  it  is  not  brought  to  trial  till  afterward s.(4:) 


(1)  The  section  extends  the  same  benefit  to  commissioners  of  bankrupt,  and  persons  acting 
under  their  warrant. 

(2)  If  after  notice  given,  the  assignees  prove  their  title  to  the  satisfaction  of  the  judges,  he  is 
entitled,  by  the  same  section,  to  grant  a  certificate  to  that  effect,  which  wiU  entitle  the  assignees 
to  the  costs  occasioned  by  the  notice. 

(3)  Macbeath  v.  Ooates,  4  Bing.  36.    See  Smith  v.  Evans,  2  B.  Moore,  414. 

(4)  Barith  v.  Schroder,  1  Mo.  &  M.  25. 
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Thougt.  the  depositions  taken  under  tlie  commission  are  made,  in  par- 
ticular cases,  conclusive  evidence  of  tlie  matters  contained  in  them,  yet  it 
may  be  inferred,  from  the  principle  of  the  decision  under  the  former  acts, 
that  if  they  do  not  prove  the  subject  matter  to  which  they  apply,  they  may 
be  objected  to  as  defective  and  insufficient.  Thus,  where  the  depositioji 
of  petitioning  creditor  states  only  that  the  debt  was  due  to  him  at  and 
hefore  the  time  of  suing  forth  the  commission,  not  showing  that  it  existed  at  _ 
the  time  of  the  act  of  bankruptcy,  this  has  been  held  to  be  insufficient.(l) 
So,  also,  a  deposition  stating  that  the  party  absented  himself  on  a  certain 
day,  and  that  he  had  declared  to  the  deponent  that  his  motive  for  absent- 
ing himself  was  to  avoid  his  creditors ;  but  not  stating  the  time  when  the 
declaration  was  made,  is  not  sufficient  proof  of  an  act  of  bankruptcy.(2) 

It  seems  that,  in  certain  cases,  the  statute  makes  the  depositioiis 
evidence,  where  such  evidence,  if  given  by  parol,  would  not  have  been 
admissible.  Thus,  the  deposition  of  the  petitioning  creditor  has  been  held, 
under  the  49  Gr.  Ill,  c.  131,  admissible  evidence  of  the  petitioning  creditor's 
debt,  though  he  himself  would  not  have  been  a  competent  witness  to  sup- 
port the  commission. (3)  And  where  a  deposition  stated  that  the  deponent 
witnessed  the  party's  execution  of  a  deed  by  which  he  assigned  his  prop- 
erty to  A.  B.  (such  a  deed  as  would  be  an  act  of  bankruptcy),  that  ,was 
received  as  evidence  of  the  deed  being  executed,  without  the  production 
of  the  deed.(4)  And  the  depositions  are  evidence  of  a  debt  due  to  a  party 
in  the  character  in  which  he  claims  it ;  as  if  it  is  claimed  as  being  due  to 
the  petitioning  creditor  in  the  character  of  executor,  it  will  not  be 
necessary  to  produce  the  probate.(5)  These  points  were  determined  upon 
the  construction  of  the  stat.  49  Gr.  Ill,  c.  131,  in  cases  where  no  notice  had 
been  given  to  dispute  the  proceedings.(6)  But  the  principle  of  thejn. 
seems  to  be  applicable  to  cases  within  the  operation  of  the  92d  section  of 
the  new  act.(7) 

If  the  depositions  are  insufficient,  other  evidence  may  be  given  in  sup. 
port  of  the  commission. (8)  And  the  assignees  may  rely  on  any  act  of 
bankruptcy  previous  to  the  issuing  of  the  commission ;  they  are  not  re- 


(1)  Clarke  v.  Askew,  1  Stark.  K  P.  0.  458.  And  see  Cooper  v.  Maohin,  1  Bing.  426,  where 
the  omission  of  an  averment  of  presentment  of  a  hill  rendered  the  proof  of  the  deht  insufficient. 
The  depositions  are  evidence  of  the  time  of  the  act  of  bankruptcy.    By  Lord  Mansfield,  Doug.  ^SY. 

(2)  March  v.  Meager,  1  Stark.  N.  P.  C.  353.  And  see  by  Lord  Tenterden,  Ch.  J.,  2  Barn.  & 
Cress.  561 ;  Tucker  v.  Jones,  2  Bing.  2. 

(B)  Bisse  V.  Eaudall,  2  Campb.  N.  P.  C.  493. 

(4)  Zay  V.  Stead,  2  Stark.  N.  P.  C.  200. 

(5)  By  Lord  Tenterden,  Ch.  J.,  in  Skaife  v.  Howard,  2  Barn.  &  Cress.  562. 

(6)  Such  evidence  appears  to  eave  been  inadmissible  under  the  old  acts,  where  notice  wag 
given.    By  Lawrence,  J.,  Bisse  v.  RandaU,  2  Campb.  N.  P.  C.  493  ;  Doe  v.  Listen,  4  Taunt.  141. 

(T)   Vide  supra,  p.  648. 

(8)  Clarke  v.  Askew,  1  Stark.  N.  P.  C.  458. 
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stricted  to  the  proof  of  that  contained  in  the  depositions,  and  upon  wliicli 
the  commission  was  founded.(l) 

Where  the  depositions,  taken  under  the  commission,  are  produced  as 
evidence  in  the  cause,  it  will  be  necessary  to  identify  them ;  as  by  show- 
ing that  they  come  out  of  the  custody  of  the  solicitor  of  the  commission, 
or  by  proof  of  the  handwriting  of  one  of  the  commissioners  before  whom 
.  they  were  taken.  (2) 

Only  such  of  the  depositions  as  are  read  are  to  be  considered  as  given 
in  evidence.  The  opposite  party  cannot  inspect  any  other  deposition,  for 
the  purpose  of  cross-examining  a  witness ;  but  he  may  afterwards  call  for 
that  deposition,  and  read  it  in  evidence,  for  the  purpose  of  contradicting 
him.(3)  The  proceedings  are  kept  for  the  benefit  of  the  creditors,  and 
there  is  no  right  to  inspect  them  as  public  documents. 

By  the  late  statute,  the  chancellor  is  empowered,  upon  petition,  to  di- 
rect any  depositions,  proceedings,  or  other  matter  relating  to  commissions 
of  bankruptcy,  to  be  entered  of  record.(4)  And  by  the  97th  section  of 
the  act,  it  is  provided,  "  that  office  copies  of  any  original  instrument  or 
writing,  filed  in  the  office,  or  officially  in  the  possession  of  the  Lord  Chan- 
cellor's secretary  of  bankrupts,  shall  be  received  as  evidence  of  every  such 
original  instrument  or  writing  respectively." 

With  respect  to  the  title  of  the  assignees  under  joint,  or  several  com- 
missions, it  appears,  that,  under  a  joint  commission  issued  against  differ- 
ent partners,  the  plaintiffs  may  sue  as  assignees  of  one  of  the  partners,  on 
a  separate  contract  between  that  party  and  the  defendant  ;(5)  or  they  may 
sue  as  assignees  of  both  partners,  and  recover,  in  the  same  action,  debts 
due  to  the  partners,  jointly,  and  separately. (6)  But  where  the  commis- 
sions are  separate,  and  the  same  persons  are  appointed  assignees  under 
each,  though  they  may  declare  for  a  joint  demand  due  to  all,  or  any  num- 
ber of  the  bankrupts,  yet  it  seems  they  cannot  recover,  in  the  same  action, 
separate  demands  due  to  each  bankrupt.(7)  Where  there  are  separate 
commissions,  and  the  different  assignees  under  each  commission  declare 


(1)  Reed  v.  James,  1  Stark.  ¥.  P.  0.  134;  Hooper  v.  Richmond,  Id.  507. 

(2)  OoUinsoii  V.  Hillear,  3  Campb.  JST.  P.  C.  30  ;  1  Mo.  &  M.  26.  A  bankrupt  who  has  released 
his  surplus  and  obtained  his  certificate,  ia  a  competent  witness  to  identify  the  proceeding.  Mor- 
gan V.  Pryer,  2  Barn.  &  Cress.  15. 

(3)  Bluck  V.  Thorne,  4  Campb.  N.  P.  C.  192. 

(4)  6  a.  IV,  0.  16,  §  96. 

(5)'Stonehou3e  V.  De  Silva,  3  Camp.  N.  P.  0.  339;  Scott  v.  Franklin,  15  East,  428  ;  Harvey  v. 
Morgan,  2  Stark.  N.  P.  C.  17  If  in  such  action,  the  assignees  describe  themselves  as  joint 
assignees,  they  cannot  recover  (Hogg  v.  Bridges,  8  Taunt.  201),  unless  under  some  circumstances, 
where  the  declaration  contains  counts  on  the  possession  of  the  assignees.  Cook  v.  Tunno,  2  Wms. 
Saund.  47  o,  n. 

(6)  Graham  v.  Mulca'iter,  4  Bing.  115. 

(7)  Hancock  v.  Haywood,  3  T.  0.  433  ;  Streetfleld  v.  Halliday,  3  T.  R.  779  ;  Scott  v.  Franklin, 
15  East,  428. 
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for  a  joint  debt,  it  will  be  a  variance,  if  the  assignees  describe  themselves 
as  joint  assignees  ;  they  should  describe  themselves  as  assignees  of  each 
bankrupt  respectively.(l)  The  non-joinder  of  an  assignee  as  plaintiff,  in 
an  action  of  assumpsit,  is  a  ground  of  nonsuit.(2) 

Title  impeached. 

The  title  pf  the  assignees  may  be  impeached,  by  showing  a  defect  in 
any  of  the  several  parts  of  it  which  have  been  the  subject  of  consideration. 
Thus,  it  may  be  shown,  that  there  was  a  commission  subsisting  at  the  time 
of  the  issuing  of  that  under  which  the  assignees  claim,  in  which  case  the 
latter  commission  is  a  nullity.(3)  It  seems  that  a  commission  which  has 
issued  at  the  request  of  a  bankrupt,  is  not  invalid.(4) 

Act  of  bankruptcy. 

"Where  notice  is  given  of  disputing  the  act  of  bankruptcy,  the  title  of 
the  assignees  may  be  objected  to,  on  the  ground,'  that  the  act  of  bank- 
ruptcy was  concerted  ;(5)  or  that  the  petitioning  creditor  was  a  party  to 
the  fraudulent  deed  which  is  relied  on  as  an  act  of  bankruptcy.  (6) 

With  respect  to  objections  to  the  petitioning  creditor's  debt,  it  is  pro- 
vided by  the  late  statute,(7)  that  "  no  commission  shall  be  deemed  invalid 
by  reason  of  any  prior  act  of  bankruptcy,  provided  there  be  an  act  of. 
bankruptcy  subject  to  the  petitioning  creditor's  debt."  If  the  defendant 
is  the  petitioning  creditor,  who  sued  out  the  commission  under  which  the 
plaintiffs  as  assignees  derive  their  title,  it  has  been  before  mentioned  that 
he  is  estopped  from  setting  up  the  defence,  that  the  debt  due  to  him  as 
petitioning  creditor  was  less  than  a  hundred  pounds.(8) 

Eyidence  in  particular  actions. 

The  evidence  to  be  produced  by  or  against  assignees,  upon  different 
issues,  has  been  incidentally  noticed. in  treating  of  particular  actions;  it 
will  be  necessary  only  to  add  a  few  observations  upon  such  points  as  there 
has  not  been  an  occasion  for  noticing.  In  actions  brought  by  assignees,  it 
wiU  be  competent  for  the  defendant  to  avail  himself  of  any  transaction  or 


(1)  Put  V.  Eawsteme,  Eaym.  472  ;  Cooper  v.  Chitty,  1  Burr.  31.  So  it  waa  held  a  Tariance, 
where  A.  &  B.  assignees  under  one  conunission,  and  C.  under  another,  sued  as  joint  assignees. 
Eay  V.  Davies,  8  Taunt.  134. 

(2)  Snelgrove  v.  Hunt,  2  Stark.  K  P.  C.  424.  On  the  mode  of  declaring  in  case  of  the  ap- 
pointment of  a  new  assignee,  see  Skarratt  v.  Ettridge,  8  B,  Moore,  372. 

(3)  TiU  V.  Wilson,  7  Barn,  k  Cress.  684. 

(4)  Shaw  V.  "Williams,  1  Ry.  &  Mo.  19.  A  concerted  commission  will  not  be  supported  in 
equity.    Ex  parte  Grant,  1  Gl.  &  J.  17. 

(5)  BuU.  N.  P.  39  ;  by  Lord  Tenterden,  Ch.  J.,  in  Shaw  v.  'WiLliams,  1  Ry.  &  Mo.  19. 

(6)  Tope  V.  Hockin,  7  Bam.  &  Cress.  101 ;  Hooper  v.  Smith,  1  Bl.  441 ;  Bamford  t.  Bam,  2 
T.  E.  594 ;  Back  v.  Gooch,  4  Campb.  N.  P.  C.  232. 

(7)  6  Geo.  IT,  i:.  16,  §  10. 

(8)  Harmer  v.  Davis,  7  Taunt.  577.    Yi^  supra,  p.  630. 
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dealing  really  and  honafide  made  with  the  bankrupt,  or  of  any  executioi; 
against  his  lands  or  goods,  honafide  levied  more  than  two  months  before 
the  issuing  of  the  commission  ;(1)  or  of  any  payment  really  and  lona  fide 
made  to  the  bankrupt,  or  really  and  honafide  made  by  him,  if  not  by  way 
of  fraudulent  preference,(2)  at  any  time  before  the  bankruptcy.(3)  But  it 
will  be  answer  to  the  defence  in  these  cases,  to  show  a  knowledge,  at  the 
time,  of  an  act  of  bankruptcy  committed  by  the  bankrupt. (4). 

The  only  constructive  notice  recognized  by  an  act,  is  the  issuing  of  a 
commission,  and  the  advertisement  of  the  adjudication  of  bankruptcy  in 
the  Gazette.(5)  It  has  been  held,  that  although  notice  of  an  intention  to 
strike  a  docket  is  not  now  sufficient  evidence  of  a  notice  of  an  act  of  bank- 
ruptcy, yet  that,  where  such  a  notice  is  connected  with  the  circumstance 
of  a  party  requiring  a  security  previous  to  making  a  payment,  a  jury  may 
properly  infer,  that  he  was  apprised  of  an  act  of  bankruptcy  which  had 
been  committed.(6) 

It  has  been  held,  in  the  construction  of  the  new  act,  that  the  doctrine  of 
fraudulent  preference  in  payments,  only  applies  to  cases  occurring  within 
two  months  of  the  commission ;  it  does  not  affect  the  hona  fides  of  any- 
thing done  before  ;  for  the  imputed  fraud  only  consists  in  the  evasion  of 
the  bankrupt  law,  and  is  not  inherent  in  the  nature  of  the  transaction  ; 
and,  therefore,  those  transactions  which  take  place  more  than  two  months 
before  the  issuing  of  the  commission,  must  be  taken  to  be  honafide,  which 
(not  being  void  or  illegal,  independently  of  the  bankruptcy)  are  really 
what  they  profess  to  be,  and  not  a  color  for  something  else.  "(7) 

The  statute  of  6  G.  IV,  it  has  been  said,  is  confined  to  executions  hona 
fide  issued.  And  on  this  ground,  it  has  been  held  that  it  does  not  repeal 
the  provisions  of  the  3  Gr.  IV,  c.  39,  §  2  (directing  that  warrants  of  attor- 
ney should  be  filed  within  twenty-one  days,  unless  judgment  is  entered 
and  execution  is  issued  thereon  within  the  same  time),  in  cases  where  the 
execution  issues  after  an  act  of  bankruptcy.     It  seems  that  the  provisions 


(1)  6  Geo.  rV",  c.  16,  §  81. 

(2)  As  to  what  is  a  fraudulent  preference,  vide  supra,  p.  641 ;  !Plook  v.  Jones,  4  Bing.  20. 

(3)  Sect.  82. 

Note  1124. — *  *  By  section  2  of  the  Bankrupt  Act  of  the  United  States  of  1841,  it  is  enacted, 
that  all  dealings  and  transactions  by  and  with  any  bankrupt,  hona  fide  made  and  entered  into,  more 
than  two  months  before  the  petition  filed  against  him,  or  by  him,  shall  not  be  invalidated  or 
affected  by  this  act,  provided,  that  the  other  party  to  any  such  dealings  or  transactions  had  no 
notice  of  a  prior  act  of  bankruptcy,  or  of  the  intention  of  the  ban|crupt  to  take  the  benefit  of  this 
apt."  See  Miller  v.  Black,  1  Barr,  420 ;  Taylor  v.  "Whitthorn,  5  Humphr.  (Tennessee)  R.  340  ; 
Beekman  V.  Wilaon,  9Meto.  434;  Jones  t.  Howland,  8  Mete.  SIY;  Haideman  v.  Michael,  6 
■Watts  &  Serg.  R.  128.  *  * 
■  (4)  Sect.  82. 

(5)  Sect.  83. 

(6)  Spratt  V.  Hobhouse,  4  Bing.  83. 

(1)  By  Lord  Tenterden,  Oh.  J.,  in  ^jjjioker  v.  Barrow,  1  Mo.  &  M.  141. 


CH.  I.]  By  or  Against  Assignees  of  a  Bankrupt.  653 

of  the  3  Gr.  IV,  -would  not  be  applicable  to  a  case,  where  the  execution 
had  issued  before  the  act  of  bankruptcy.(l) 

With  respect  to  the  right  of  set-off  in  actions  by  assignees,  it  is  pro- 
vided by  the  new  act,(2)  "that,  where  there  has  been  mutual  credit  given 
by  the  bankrupt  and  any  other  person,  or  where  there  are  mutual  debts 
between  the  bankrupt  and  any  other  person,  the  commissioners  shall  state 
the  account  between  them,  and  one  debt  or  demand  may  be  set  against 
another,  notwithstanding  any  prior  act  of  bankruptcy  committed  by  such 
bankrupt,  before  the  credit  given  to,  or  the  debt  contracted  by  him,  and 
what  shall  appear  due  on  either  side  on  the  balance  of  such  account,  and 
no  more,  shall  be  claimed  or  paid  on  either  side  respectively;  and  every 
debt  or  demand  made  provable  against  the  estate  of  the  bankrupt  may 
also  be  set-off  in  manner  aforesaid  against  such  estate,  provided  that  the 
person  claiming  the  benefit  of  such  set-off  had  not,  when  such  credit  was 
given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt  committed."(3) 

Very  particular  evidence  of  the  time  when  the  debt  claimed  to  be  set  off 
accrued,  is  not,  in  all  cases,  to  be  expected.  Thus,  it  has  been  held  that 
the  receipt  of  provincial  notes,  a  short  time  before  a  bankruptcy,  to  the 
amount  of  the  set-off  claimed,  was  evidence  for  the  jury,  from  which  they 
might  infer  that  the  notes  so  received  were  the  identical  notes  upon  which 
the  set-off  was  founded.(4) 

Eeputed  ownership. 

In  actions  brought  by  assignees,  for  the  property  belonging  to  the 
bankrupt,  the  question  often  arises,  whether  the  bankrupt  was  reputed 
owner  of  the  property  at  the  time  of  his  bankruptcy.  The  provision  in 
the  new  act  upon  the  subject  is  as  follows :  "  If  any  bankrupt,  at  the 
time  he  becomes  bankrupt,  shall,  by  the  consent  and  permission  of  the 
true  owner  thereof,  have  in  his  possession,  order,  or  disposition,  any 
goods  or  chattels,  whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
upon  him  the  sale,  alteration,  or  disposition  as  owner,  the  commissioners 
shall  have  the  power  to  sell  the  same.(5) 


(1)  By  Lord  Tenterden,  Ch.  J.,  in  ■Wilson  v.  ■Whitaker,  1  Mo.  &  M.  9.  It  does  not  appear  from 
the  report,  that  there  was  any  other  ground,  besides  the  fact  of  the  bankruptcy,  from  which  the 
execution  might  be  inferred  not  to  have  issued  iona  fide. 

(2)  Sect.  50. 

(3)  Note  1125. — *  *  As  to  set-off,  in  actions  brought  by  the  assignees  of  a  bankrupt,  see  1 
Steph.  P.  N.  (pp.  679-689),  where  the  modern  cases  are  well  coHeoted.  The  point  in  the  text  is 
amply  discussed  and  iUustrated  in  the  two  leading  cases,  Smith  v.  Hodson  (4  Term  R.  211),  and 
Eose  V.  Hart  (8  Taunt.  499),  and  in  the  learned  notes  to  those  cases.  2  Smith's  Lead.  Cas. 
125-132,  211-220.  *  * 

(4)  Moore  v.  Wright,  6  Taunt.  518.  See  Dickson  V.  Evans,  6  T.  E.  5T.  With  respect  to  the 
nature  of  mutual  credits  as  distinguished  from  debts,  vide  supra.  On  the  right  of  set-off  by  in- 
surance brokers  against  the  assignees  of"  an  underwriter,  see  Graham  v.  Eussel,  2  Marsh.  561. 
With  respect  to  the  time  of  debts  accruing,  see  further,  supra. 

(5)  Sect.  72.  An  action  is  made  of  mortgages  and  assigninenta  of  ships  under  the  4  Geo.  IV, 
c.  41.    As  to  which,  see  Ex  parte  Bum,  1  J.  &  W.  373. 


654  Of  Evidence  in  an  Action  •  [oh.  I. 

The  statute  does  not  apply  to  goods  whicli  have  come  to  the  possession 
of  the  bankrupt  after  the  bankruptcy  ;(1)  or  to  goods  which  are  taken  out 
of  his  possession  before  the  bankruptcy  ;(2)  or  to  property  affixed  to 
land  ;(3)  or  to  property  in  the  bankrupt's  possession,  as  executor  or  trus- 
tee ;  or  where  the  possession  has  been  delivered  to  the  bankrupt  for  a 
specific  purpose,  and  not  on  a  general  account,  or  has  been  obtained  by 
him  through  the  means  of  a  fraud,  or  without  the  owner's  consent. 

"Where  the  bankrupt  has  once  been  the  absolute  owner  of  property, 
which  has  continued  in  his  disposition  till  the  time  of  the  bankruptcy,  but 
has  ceased  to  be  the  real  owner,  he  will  be  presumed  to  have  had  the  re- 
puted ownership,  unless  he  has  made  the  change  of  property  notorious- 
But  where  the  bankrupt  has  never  been  the  absolute  owner  of  the  prop- 
erty, it  will  in  general  be  necessary  for  the  assignees  to  establish  the  fact 
of  a  reputed  ownership,  by  other  means  than  proof  of  possession.(4) 

Proof  of  sale. 

The  notoriety  of  ownership  may  be  shown  by  various  means,  as  by 
proof  of  a  public  sale  ;(5)  or  the  usage  of  the  country ;  and  usage  may 
show  that  no  inference  is  to  be  drawn  as  to  the  ownership  of  the  property 
in  question,  from  the  mere  circumstance  of  possession.(6)  It  seems  that 
the  circumstance  of  the  real  owner  putting  his  initials  upon  the  property 
is  not  entitled  to  much  weight.(7)  Evidence  of  the  reputation  of  the 
neighborhood  is  admissible  upoa  the  question  of  the  notoriety  of  the 
ownership. (8) 

A  tenant  in  common,  or  a  partner,  under  whose  control  property  is 
left,  with  the  interference  of  his  co-tenant,  or  of  a  dormant  partner,  may 
acquire  a  reputed  ownership  within  the  meaning  of  the  statute.(9)     And 


(1)  Lyon  V.  Weldon,  2  Bing.  334. 

(2)  Jones  v.  Dwyer,  15  Etrat,  21 ;  Arbruin  v.  "WiUiams,  1  Ry.  &  Mo.  12,  -where  the  goods 
■were  removed  the  day  before  the  bankruptcy.  It  was  ruled  in  the  same  case,  by  Lord  Gifford, 
Oh.  J.,  that  goods  in  the  possession  of  the  bankrupt,  on  the  day  of  the  bankruptcy,  would  pass  to 
the  assignees. 

(3)  Horn  v.  Baker,  9  East,  215 ;  Ryal  v.  Rolle,  1  Atk.  165 ;  Steward  v.  Lombe,  1  Bro.  & 
Bing.  506. 

(4)  By  Bailey,  J.,  in  Lingard  v.  Messiter,  1  Bara  &  Cress.  312;  by  Lord  Tenterden,  Oh.  J.,  in 
Storer  v.  Hunter,  3  Barn.  &  Cress.  374. 

(5)  Watkins  v.  Birch,  4  Taunt.  823. 

(6)  Storer  v.  Hunter,  3  Barn.  &  Cress.  316. 

(1)  Lingard  v.  Messiter,  1  Barn.  &  Cress.  308  ;  Kuowles  v.  HorsfaU,  5  Barn.  &  Aid.  134.  See 
Ex  parte  Marrable,  1  Gl.  &  J.  402. 

(8)  Oliver  v.  Bartlett,  1  Bro.  &  Bing.  269 ;  Gurr  v.  Rutton,  Holt's  N.  P.  C.  32T ;  MuUer  t. 
Moss,  1  Maule  &  Selw.  335.  ' 

*  *  To  the  point  in  the  tejrt,  see  1  Stephens'  N.  P.  601-638,  where  the  eases  are  collected. 
The  title  Bankruptcies,  in  Mr.  Stephens'  valuable  work  on  Nisi  Prius  law,  is  very  valuable,  and 
contains  all  the  learning  on  the  subject,  necessary  in  ordinary  practice.  *  "■ 

(9)  Kirkley  v.  Hodgson,  1  Barn.  &  Cress.  588 ;  Ex  parte  Enderby,  2  Barn.  &  Cresa.  398 ;  Ex 
parte  Dyster,  2  Rose,  256. 
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goods  whicli  are  sent  upon  sale  and  return  are  not  considered  in  the  same 
light  as  if  they  were  in  the  hands  of  a  factor,  but  as  conferring  a  reputed 
ownership  on  the  Yendee.(l) 

It  has  been  seen  that  a  mistake  in  the  particulars  of  demand,  not  calcu- 
lated to  mislead,  is  immaterial.  And  accordingly,  in  a  late  case,  where 
the  bill  of  particulars,  delivered  by  the  plaintiffs,  who  were  assignees  of  a 
bankrupt,  stated  certain  moneys  to  have  been  received  to  their  use,  which 
were,  in  fact,  received  to  the  use  of  the  bankrupt,  the  chief  justice  refused 
to  nonsuit  for  such  a  variance,  as  the  plaintiffs  had  given  substantial 
information  of  the  nature  of  their  claim. (2) 

Examinationa. 

The  examinations  of  witnesses,  taken  before  commissioners  of  bankrupt, 
often  form  a  material  part  of  the  evidence  brought  forward  by  the 
assignees.  The  examination  of  a  witness  so  taken,  is  evidence  against 
him,  although  the  questions  were  improperly  put  to  him  with  a  view  to 
the  action,(3)  and  though  he  might  have  demurred  to  them,  as  exposing 
him  to  penalties.(4)  If  the  witness,  examined  before  the  commissioners, 
has  signed  the  examination  after  it  was  read  to  him,  it  must  obviously  be 
immaterial  with  respect  to  the  question  of  admissibility,  whether  every 
word  used  by  him  was  taken  down,  or  only  the  substance  of  what 
appeared  to  be  relevant.(5)  If  he'  refers,  in  his  examination,  to  a  written 
document,  as  containing  a  statement  of  the  facts  to  which  he  is  questioned, 
that  document  may  be  read,  as  part  of  his  examination. (6)  It  has  been 
held,  that  parol  evidence  is  admissible  to  prove  matters  deposed  by  a  wit- 
ness, on  his  examination  before  commissioners  of  bankrupt,  material  to 
the  inquiry,  though  they  are  not  contained  in  the  written  examination. (7) 
It  seems  that  a  disclosure  made  to  the  commissioners  under  a  compulsory 
examination,  is  not  evidence  of  an  account  stated. (8) 

Admissiona  by  petitioning  creditor. 

With  respect  to  admissions  made  by  pai?ties  who  are  not  produced  as 
witnesses  in.  the  cause,  it  has  been  held,  that  the  declarations  and 
admissions  of  the  petitioning  creditor  may  be  received  as  evidence,  in 
actions  against  a  sheriff  (who  defends  on  the  ground  that  the  party  with 
respect  to  whom  the  question  arises  was  a  bankrupt),  for  the  purpose  of 


(1)  Livesay  v.  Hood,  2  Campb.  N.  P.  C.  83 ;  Gibson  v.  Bray,  1  Holt's  N.  P.  0.  556 ;  Thaok- 
waite  V.  Coolr,  3  Taunt.  487. 

(2)  Tucker  v.  Barrow,  1  Mo.  &  M.  138. 

(3)  Stookfletli  V.  De  Tastet,  4  Campb.  10. 

(4)  Smith  V.  Beadnell,  1  Campb.  30. 

(5)  Milward  v.  Forbes,  4  Esp.  N.  P.  0.  112. 

(6)  Falconer  v.  Hanson,  1  Campb.  111. 
(■?)  Rowland  v.  Ashby,  1  Ey.  &  Mo.  232. 
(8)  By  Littledale,  J.,  1  Barn.  &  Cresa.  625. 


656  Of  Evidence  in  Actions  [CH.  I. 

showing  the  insufficiency  of  the  petitioning  creditor's  debt.  Thus,  in  the 
case  of  Young  v.  Smith(l)  (which  was  an  action  against  a  sheriff  for  a 
false  return  of  nulla  bona,  and  the  defence  was,  that,  at  the  time  of  the 
levy,  the  party  was  a  bankrupt),  the  plaintiff  was  allowed  to  prove,  by 
the  admission  of  one  of  the  petitioning  creditors,  who  were  partners,  that 
their  alleged  debt  was  not  a  subsisting  debt  at  the  time  of  the  act  of  bank- 
ruptcy, the  debt  having  arisen  from  the  sale  and  delivery  of  goods,  which, 
as  one  of  the  creditors  afterwards  declared,  had  been  sold  on  a  credit,  and 
the  credit  had  not  expired  when  the  act  of  bankruptcy  was  committed. 
And  in  the  case  of  Dowden  v.  Fowle,(2)  the  same  point  was  determined 
in  an  action  similar  to  the  one  last  cited.  It  was  proved,  in  this  case, 
that  the  instructions  for  the  defence  had  been  given  by  the  assignees,  one 
of  whom  was  the  petitioning  creditor ;  the  plaintiff  proposed  to  prove,  in 
answer  to  the  defendant's  case,  that,  subsequently  to  the  suing  out  of  the 
commission,  there  had  been  a  settlement  of  accounts  between  the  bank- 
rupt and  the  petitioning  creditor,  and  the  latter  then  acknowledged  that 
the  balance  due  to  him  at  the  time  of  the  act  of  bankruptcy,  and  subse- 
quently, did  not  exceed  the  sum  of  eight  pounds.  The  objection  to  the 
evidence  proposed  was,  that  what  the  petitioning  creditor  might  have  said 
or  done  subsequently  to  the  commission  could  not  be  admitted  for  the 
purpose  of  impeaching  the  commission  in  an  action  against  the  sheriff. 
But  Mr.  Justice  Dampier  held,  that  as  the  assignees  appeared  to  be  the 
real  parties  to  the  action,  the  subsequent  declaration  of  the  petitioning 
creditor,  one  of  the  assignees,  was  admissible :  "  Although  he  once  swore 
to  the  existence  of  a  debt  of  one  hundred  pounds,  he  might  have  found 
upon  a  further  investigation  of  the  accounts,  that  he  was  mistaken." 

By  baukrapt. 

It  has  been  noticed  that  declarations  by  the  bankrupt,  and  entries  in  his 
books,  made  before  the  bankruptcy,  are  evidence  in  support  of  the  peti- 
tioning creditor's  debt.(3)  And  that  his  declarations  and  letters  are,  un- 
der certain  circumstances,,,admissible  to  show  the  character  of  his  dealings, 
or  his  motives  in  quitting  his  house,  as  being  part  of  the  res  gesta.{^)  An 
admission,  made  after  an  act  of  bankruptcy,  is  evidence  against  the  bank- 
rupt himself,  in  an  action  brought  by  him  against  an  assignee,  to  try  the 
validity  of  the  commissiou  ;  and  the  proof  of  his  conduct  and  demeanor, 
in  the  investigation  of  accounts  before  the  commissioners,  is  admissible 


(1)  6  Esp.  N.  P.  0.  121. 

(2)  4  Campb.  38,  by  Dampier,  J. 

(3)  Videsupra,^.  646.  And  see  Brett  v.  Levett,  13  East,  213,  mpra,  p.  646,  where  an  aoknowl- 
edgment  having  the  effect  of  dispensing  with  notice  of  the  dishonor  of  a  bill,  made  after  banli- 
ruptoy,  was  reoeiyed.  As  to  the  point,  whether  the  bahlii'upt'B  admissions  are  evidence  of  the 
trading,  vide  supra,  p.  635. 

(4)  Vide  supra,  pp.  634,  638., 
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evidence  against  him  in  such  action,  as  an  admission  of  the  petitioning 
creditor's  debt.(l) 

In  an  action  by  the  assignees  against  a  sheriff,  to  recover  the  value  of 
goods  taken  in  execution,  the  representations  of  the  banlcrupt,  made  to  a 
witness  before  his  bankruptcy,  are  admissible,  for  the  purpose  of  showing, 
that  the  commission  had  been  founded  in  a  collusion  between  himself  and 
the  petitioning  creditor. (2)  But  no  questions  can  be  asked  as  to  what  the 
bankrupt  has  said  with  respect  to  the  contents  of  a  written  instrument 
without  the  production  of  the  instrument,  or  a  suf&cient  reason  assigned 
for  not  producing  it.(3) 

In  a  late  case,  where  the  plaintiffs  sued  as  assignees  of  a  bankrupt,  the 
defendant  offered  evidence  of  an  admission  made  by  one  of  the  plaintiffs, 
before  he  was  appointed  assignee ;  but  such  an  admission,  it  was  held, 
could  not  be  received,  as  the  person  making  it  appeared,  at  the  trial,  in  a 
different  character.  (4) 

"With  respect  to  the  competency  of  witnesses  produced  in  suits  to  which 
assignees  are  parties,  it  seems  to  be  an  established  rule,  that  a  bankrupt  is 
an  incompetent  witness  to  prove  any  material  fact  to  support  or  defeat  the 
commission.(5)  The  ground  upon  which  a  bankrupt,  though  he  may 
have  obtained  his  certificate  and  executed  a  release,  has  been  considered 
incompetent,  in  an  action  by  the  assignees,  to  prove  any  of  the  material 
facts,  necessary  to  support  the  commission  (such  as,  the  act  of  bankruptcy, 
the  trading,  or  the  petitioning  creditor's  debt),  is  stated  to  be  this,  that  he 
has  an  interest  in  supporting  the  commission  upon  which  the  certificate 
and  discharge  from  his  prior  debts  must  depend  :  for,  if  the  commission  is 
not  good,  the  certificate  and  all  proceedings  are'  void,  and  the  bankrupt 
will  be  liable  again  to  his  debts-,  from  which  the  certificate  would  dis- 


(1)  Jaratt  v.  Leonard,  2  Maule  &  Selw.  265. 

(2)  Thompson  v.  Bridges,  8  Taunt.  336. 

(3)  Bloxam  v.  Elsie,  1  Ry.  k  Mo.  188. 

(4)  Fenwiok  v.  Thornton,  1  Mo.  &  M.  51. 

(5)  The  following  are  the  cases  upon  this  point :  That  a  bankrupt  is  incompetent  to  prove  his 
own  act  of  bankruptcy,  see  Field  v.  Curtis,  2  &.  II,  2  Str.  828 ;  Ewens  v.  Gold,  8  G-.  II,  by 
Hardwioke,  C.  J.,  S.  P.,  BuU.  N".  P.  40;  S.  P.,  Adm.  by  Lord  Kenyon,  in  Oxlade  v.  Perchard,  1 
Esp.  N.  P.  C.  288  ;  S.  P.,  Adm.  by  Lord  EUenborough,  in  Hoffmap  t.  Pitt,  5  Esp.  N.  P.  0.  25  ; 
S.  P.,  TVyatt  v.  Wilkinson,  5  Esp.  N.  P.  C.  187,  by  Chambre,  J.  That  a  bankrupt  is  incompetent 
to  prove  the  petitioning  creditor's  debt,  see  Cross  v.  Pox,  5  G.  II,  by  Raymond,  0.  J.,  2  H. 
Black.  279,  note  a,  S.  P. ;  Slower  v.  Herbert,  1754,  by  Sir  D.  Ryder,  C.  J.,  on  the  trial  of  an  issue 
from  chancery;  2  H.  Bl.  279,  note  a,  S.  P. ;  Chapman  v.  Gardner,  34  G.  Ill,  by  C.  P.,  2  H.  BI. 
279.  (Eyre,  C.  J.,  having  admitted  his  evidence  at  the  trial.)  That  a  bankrupt  is  incompetent 
to  disprove  the  alleged  act  of  bankruptcy,  or  to  explain  an  equivocal  act,  see  Hoffman  v.  Pitt, 
by  Lord  EUenborough,  5  Esp.  N.  P.  C.  22,  ruled  contra  by  Lord  Kenyon,  in  Oxlade  v.  Perchard, 
1  Esp.  N.  P.  C.  286;  by  Mansfield,  Oh.  J.,  Rabbett  v.  Gurney,  1  Mont.  B.  L.  482,  n.,  1805;  Binns 
V.  Tetley,  M'Cl.  &  Y.  404,  in  which  latter  case  all  the  authorities  were  reviewed.  Raymond,  Ch. 
J.,  admitted  a  bankrupt  to  give  evidence  as  to  the  time  of  an  act  of  bankruptcy.  12  Yin  Ab. 
11;  Bl.  28. 
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charge  Mm.(l)  But  as  the  verdict  in  an  action  brought  by  or  against  the 
assignees,  could  not  be  evidence  for  or  against  the  bankrupt  in  any  other 
proceeding,  the  rule  in  question  seems  to  be  an  anomalous  exception  to 
the  general  principles  of  the  law  of  evidence.(2)  The  rule  extends  to  the 
cross-examination  of  the  bankrupt,  who  cannot  be  interrogated  respecting 
the  facts  material  to  support  or  defeat  the  commission,  though  he  is  called 
by  the  opposite  party.(3) 

The  rule,  as  to  the  incompetency  of  a  certified  and  releasing  bankrupt, 
is  restricted,  at  the  furthest,  to  evidence  af&rming  or  disaffirming  the 
bankruptcy.  Thus,  in  an  action  by  the  assignees,  to  recover  money  levied 
under  an  execution  on  a  warrant  of  attorney,  a  bankrupt  has  been  ad- 
mitted to  prove,  that  the  defendant  knew  of  his  insolvency  at  the  time 
when  the  execution  was  issued.(4)  "  The  rule,"  said  Lord  Ellenborough, 
"  is  restricted  to  evidence  afSrming  or  disaffirming  the  bankruptcy."  And 
in  Morgan  v.  Prior,(5)  the  Court  of  King's  Bench  determined,  after  a  re- 
view of  all  the  cases,  that  a  certificated  bankrupt  who  had  executed  a 
release  of  his  share  in  the  surplus,  is  competent  to  prove  the  signatures  of 
the  commissioners  in  the  proceedings,  or  any  facts  excepting  such  as  are 
material  to  the  support  of  the  commission,  as,  the  trading,  the  petitioning 
creditor's  debt,  and  the  act  of  bankruptcy. 

A  bankrupt  is  not  a  competent  witness,  in  an  action  by  his  assignees,  to 
prove  property  in  himself  or  a  debt  due  to  himself,  or  in  any  other  man- 
ner to  increase  the  fund.(6)  The  amount  of  the  allowance  that  may  be 
granted  to  the  bankrupt,  under  the  commission,  will  depend  upon  the 
clear  amount  of  his  estate  recovered  by  the  assignees  ;(7)  this,  therefore,  is 
a  direct  and  immediate  iiiterest. 

It  is  an  established  rule,  that  a  bankrupt  may  be  a  witness  to  diminish 
the  fund,  though  he  has  not  obtained  his  certificate ;  because,  in  so  doing, 
he  speaks  most  manifestly  against  himself ;  for  he  may  not  only  defeat  his 
title  to  the  benefit,  which  the  law  allows  him,  if  the  fund  is  of  a  certain 
amount,  but  he  hazards  the  displeasure  of  all  his  other  creditors.(8)  In 
an  action  of  assumpsit,  therefore,  for  goods  sold  and  delivered  to  the  de- 
fendant, the  Court  of  King's  Bench  determined,  that  a  witness,  who  had 


(1)  See  2  H.  Bl.  279. 

(2)  See  by  the  judges  in  Morgan  v.  Pryor,  2  Barn.  &  Cresa.  19,  and  in  Binns  v.  Tetley, 
M'Clel.  402. 

(3)  Binns  v.  Tetley,  M'Clel.  397  ;  Blsom  v.  Braily,  1  Selw.  N.  P.  253  ;  Wyatt  t.  Wilkinson,  5 
Bsp.  N.  P.  C.  187.     See  Fletcher  v,  Woodmas,  1  Selw.  N.  P.  253,  n. 

(4)  Eeed  v.  James,  1  Starkie  N.  P.  0.  134.  It  is  not  stated  in  the  report  of  this  case,  whether 
the  bankrupt  had  obtained  his  certificate,  and  executed  a  release;  but  that  must  be  presumed  to 
have  been  so. 

(5)  2  Barn.  &  Cress.  14. 

(6)  Bwens  v.  Gold,  Bull.  N.  P.  43  ;  Butler  v.  Cooke,  Cowp.  70;  Ex  parte  Burt,  1  Madd.  46. 

(7)  See  Stat.  6  G.  IV,  c,  16,  §  132. 

(8)  By  the  court  in  Langden  v.  Walker,  cited  Cowp.  70. 
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been  twice  bankrupt,  and  had  not  obtained  his  certificate,  was  competent 
to  prove  on  the  part  of  the  defendant,  that  the  goods  had  been  delivered 
on  his,  and  not  on  the  defendant's  account.(l)  So  it  has  been  held,  that 
he  may  prove  property  in  another  person,  or  a  debt  due  to  another  and 
not  to  himself  ;(2)  the  direct  tendency  of  such  evidence  being  to  diminish 
the  fund. 

In'  order  that  the  bankrupt  may  be  rendered  a  competent  witness,  it 
seems  necessary  that  he  should  have  obtained  his  certificate.  (3)  And  he 
must  also  have  released  to  the  assignees  his  share  in  the  surplus  and  in 
the  dividends ;  though  a  ^general  release  to  the  assignees  will  be  sufB.: 
cient.(4)  In  an  action  by  the  assignee  to  recover  money  lost  by  the  bank- 
rupt at  play,  the  bankrupt,  on  being  called  to  prove  the  loss,  was  objected 
to  as  iacompetent,  on  the  ground  that  if  the  action  should  succeed,  his 
certificate  would  be  void,  and  his  future  effects  liable  to  the  payment  of 
his  debts :  to  remove  this  objection,  three  releases  were  proved ; — one,  a 
release  by  the  bankrupt  to  the  plaintiff,  as  assignees,  of  all  surplus  and 
allowance ;  a  second,  a  general  release  executed  by  the  petitioning  credi- 
tor, and  by  the  creditors  who  had  proved  under  the  commission,  of  all  actions, 
causes  of  actions,  &c.,  and  of  his  lands,  goods,  &c. ;  a  third,  executed  by 
the  plaintiff,  as  assignee,  to  the  bankrupt.  The  Court  of  King's  Bench 
held,  that  these  releases  rendered  the  bankrupt  competent.  The  question 
principally  turned  upon  this,  whether  it  was  reasonable  to  presume  that 
the  second  release  had  been  executed  by  all  the  creditors ;  with  respect 
to  which,  as  it  appeared  that  a  year  had  elapsed  between  the  issuing  of 
the  commission,  and  the  date  of  the  release,  during  which  time  several 
meetings  (at  which  it  was  probable,  the  creditors  would  prove)  for  the 
choice  of  assignees,  and  the  signing  of  the  certificate,  had  taked  place,  and 
no  question  had  been  put  to  the  witness,  on  the  voir  dire,  as  to  there  being 
other  creditors,  the  court  were  of  opinion,  that  the  second  release  might  be 
presumed  to  have  been  executed  by  all  the  creditors,  and  was,  therefore, 
sufficient.(5)  But  no  release  can  make  the  bankrupt  a  witness  to  prove 
his  own  act  of  bankruptcy.(6)  And,  after  a  second  bankruptcy,  he  can- 
not be  a  witness  to  increase  the  f and,  though  he  is  certificated,  and  has 
given  a  release,  iinless  he  has  paid  fifteen  shillings  in  the  pound ;  for,  in 
the  event  of  his  not  making  that  payment  under  the  second  commission, 
his  future  effects  are  liable.(7) 


(1)  Butler  V.  Cooke,  Cowp.  TO. 

(2)  Bwens  v.  Gold,  Bull.  N.  P.  43. 

(3)  See  Masters  v.  Drayton,  2  T.  R.  496,  decided  previous  to  Sir  S.  RomUly's  Act. 

(4)  Nares  v.  Sanby,  cited  2  T.  E.  491 ;  Bwens  v.  Gold,  Bull.  N.  P.  43.  It  has  been  held 
sufficient  for  the  bankrupt  to  state,  on  the  voir  dire,  that  he  obtained  his  certificate,  and  released 
Ms  assignees,  without  producing  the  release.     Carlisle  v.  Eady,  1  0.  &  P.  234. 

(5)  Carter  v.  Abbott,  1  Barn.  &  Cress.  444. 

(6)  Field -v.  Curtis,  2  Str.  829 ;  Wyatt  v.  Wilkinson,  5  Bsp.  K  P.  C.  188. 

(7)  By  Stat.  6  G.  IV,  c.  16,  §  12t ;  Kennett  v.  Greemyollers,  Peake  N.  P.  C.  3. 
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As  the  banki:upt  is  not  competent  to  support  the  commission,  so  neither 
is  the  bankrupt's  wife ;  for  an  unity  of  interests  subsists  between  them.  The 
Stat.  6  Geo.  IV,  c.  16,  §  37,  which  empowers  the  commission  to  examine 
the  wife,  implies,  that  without  such  statutory  provisions,  she  would  not 
have  been  competent  to  give  eviclence.(l) 

In  an  action  by  assignees  to  recover  a  promissory  note,  which  had  been 
paid  by  the  bankrupt  into  the  hands  of  the  defendants  who  were  bailkers 
(the  balance  on  the  general  account  between  them  and  the  bankrupt  being 
against  the  latter),  the  wife  of  the  bankrupt  was  called  by  the  plaintiffs,  to 
prove,  that  the  note  had  been  paid  in  contemplation  of  bankruptcy ;  and, 
on  an  objection  taken  to  her  competency,  as  interested  for  her  husband  to 
increase  the  dividend,  Lord  Kenyon  held,  that  she  was  indifferent  in  point 
of  interest :  since,  if  the  plaintiffs  recovered  in  this  action,  the  defendants 
would  be  creditors  against  the  bankrupt's  estate  to  the  amount  of  the 
note.(2)  However,  as  it  has  been  justly  observed, (3)  if  the  bankrupt's 
property  would  not  pay  twenty  shillings  in  the  pound,  the  witness  had  a 
greater  interest  on  the  side  of  the  plaintiffs  than  on  that  of  the-defendants ; 
for,  in  case  the  plaintiffs  should  recover,  the  defendants  would  have  to  pay 
the  whole  amount  of  the  note ;  and  though  they  might  afterwards,  as 
creditors,  prove  a  debt  to  that  amount,  they  would  not  receive  the  whole ; 
and  what  they  lose,  the  dividends  would  gain  ;  so  -that  the  general  fand 
would  be  more  increased  by  the  addition  of  the  amount  of  the  note,  than 
it  would  be  diminished  by  the  deduction  of  the  dividend  paid  to  the  de- 
fendants ;  and  the  higher  the  dividends  are,  the  greater  will  be  the  allow- 
ance of  the  bankrupt ;  and  the  greater,  consequently,  the  interest  of  the 
bankrupt  and  the  bankrupt's  wife. 

In  an  action  brought  by  the  assignees  of  a  bankrupt,  the  bankrupt  may 
allow  an  attorney,  employed  by  him  before  the  bankruptcy,  to  give  in 
evidence  privileged  communications  ;  and  such  evidence  will  be  received, 
though  it  is  offered  as  proof  of  the  act  of  bankruptcy. (4) 

A  creditor  of  a  bankrupt  is  not  competent  to  increase  the  fund,  out  of 
which  he  may  receive  a  dividend.(5)  He  cannot,  therefore,  give  any  evi- 
dence to  deprive  the  bankrupt  of  his  allowance.(6) 

A  commission  of  bankruptcy  passes  the  whole  of  the  bankrupt's  real  as 
well  as  personal  estate  to  the  assignees,  and  appropriates  immediately,  to  the 
satisfaction  of  his  debts,  that  which  can  only  be  reached  I'emotely  and 
partially  by  the  process  of  common  law.  It  is  in  this  respect,  therefore, 
a  proceeding  evidently  favorable  to  the  creditors ;  and  therefore,  on  the 


(1)  See  Ex  parte  James,  1  P.  "Wms.  611 ;  12  Tin.  Ab.  11,  pi.  28. 

(2)  Jourdaine  v.  Lefevre  and  othera,  1  Esp.  N.  P.  C.  66. 

(3)  See  the  obaervationa  on  the  case  of  Jourdaine  v.  Lefevre,  in  Christian's  Treatise  on  the 
Bankrupt  Law,  Vol.  1. 

(4)  Merle  v.  More,  1  By.  &  Mo.  390. 

(5)  2  Campb.  N.  P.  0.  301 ;  Shuttleworth  v.  Bravo,  1  Str.  507. 
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trial  of  an  issue,  whether  a  person  was  a  trader,  a  creditor,  who  had  not 
proved,  was  not  allowed  to  support  the  commission,  under  which  he  might 
afterwards  prove  and  receive  a  dividend.  (1) 

The  Lord  Chancellor  has  also  determined,  that  a  creditor  is  not  compe- 
tent to  prove  ah  act  of  bankruptcy  at  the  opening  of  a  commission  :  "  It  is 
not  enough  that  the  creditor  has  not  availed  himself  of  the  commission  ; 
it  ought, to  be  certain  that  he  never  will,  in  order  to  render  him  com- 
petent.(2) 

The  petitioning  creditor,  it  seems,  may  be  called,  as  a  witness,  to  defeat 
a  commission,  (8)  or  to  reduce  the  amount  of  his  own  debt.(4)  But  he  is 
not  a  competent  witness  to  prove  the  commission  regularly  sued  out  ;(5) 
because  he  enters  into  a  bond  to  the  Lord  Chancellor,  conditioned  to 
establish  the  several  facts  upon  which  the  validity  of  the  commission  de- 
pends, and  to  cause  it  to  be  effectually  executed.  In  one  species  of  bank, 
ruptc}^,  that  committed  by  a  member  of  Parliament, (6)  the  act  of  bank- 
ruptcy must  necessarily  be  proved,  to  a  certain  extent,  by  a  creditor :  for 
the  party  is  adjudged  by  the  statute  to  be  a  bankrupt,  unless  within  one 
calendar  month  after  personal  service  of  summons,  he  shall  pay,  secure 
or  compound  for  his  debt  to  the  satisfaction  of  his  creditor,  or  enter  into 
a  bond  prescribed  by  the  statute ;  and  the  creditor  is  in  ordinary  cases, 
the  only  person,  who  can  prove  that  the  debt  has  not  been  paid,  secured, 
or  compounded  for,  to  his  satisfaction.  "With  reference  to  such  negative 
circumstances,  said  Lord  Eldon,  in  a  late  case, (7)  "  the  evidence  of  a 
creditor  must,  in  this  particular  act  of  bankruptcy,  be  admitted  to  tljiat 
extent ;  but  the  necessity,  which  exacts  this  admission,  limits  the  extent 
of  it ;  and  although  you  must  admit  him  to  prove  what  he  alone  can  prove, 
yet  he  is  not  to  be  admitted  to  prove  what  can  be  established  by  the'  evi- 
dence of  others.  The  circumstance,  for  example,  of  the  bankrupt  being  a 
member  of  Parliament  and  a  banker,  coulJ  have  been  derived  from  other 
sources,  and  ought  not  to  have  been  left  to  depend  upon  the  statement  of 
the  creditor,  upon  his  statement,  too,  made  in  another  court,  and  for  an- 
other purpose." 

A  creditor  who  releases  his  debt  to  the  assignees,  is  competent  to  prove 
the  act  of  bankruptcy,  although  the  action  is  brought  by  the  bankrupt, 


(1)  Adams  v.  Malkiu,  3  Oampb.  N.  P.  0.  543,  by  Lord  Oh.  J.  Gibba;  Crooke  v.  Bdwarda,  2 
Stark.  W.  P.  0.  303,  by  Lord  BUenborougli,  overruling  'Waiiams  v.  Stevens,  2  Oampb.  K  P.  0. 
301.      And  see  Ex  parte  Malkin,  2  Bose,  21 ;  Ex  parte  Osborn,  2  T.  4;  B.  ITT. 

(2)  By  the  Lord  Chancellor,  1  Eose,  392,  n. 

(3)  2  Oampb.  412 ;  In  re  Codd,  2  SchoaL  &  LeC  116. 

(4)  Lloyd  V.  Stretton,  1  Starkle  N.  P.  0.  40. 

(5)  Green  v.  Jones,  2  Oampb.  411.  It  has  been  noticed  that  the  deposition  of  the  petitioning 
creditor  may  be  received  as  proof  of  his  debt,  supra,  p.  648. 

(6)  6  G.  IV,  0.  16,  §  10. 

(7)  Ex  parte  Harooilrt,  2  Rose  Bank.  Gas.  203. 
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who  disputes  the  commission  ;(1)  and  a  release  to  the  assignees,  without 
releasing  the  bankrupt,  is  sufficient.(2)  Or  if  the  creditor  sell  his  debt  to 
another  person,  and  undertake  to  assign  it  when  required,  this  will  ex- 
tinguish his  interest  and  restore  his  competency : (3)  for  though  a  debt 
cannot  be  assigned  at  law,  yet  an  assignment  would  be  valid  in  a  court  of 
equity ;  and,  after  the  sale,  the  creditor  is  merely  a  naked  legal  trustee  for 
the  purchaser,  and  has  no  interest  in  the  debt.  If  the  witness  is  assignee 
under  the  commission  as  well  as  a  creditor,  a  release  of  all  his  personal 
claims  on  the  bankrupt's  estate  will  render  him  competent ;  for  after  such 
release,  he  is  in  the  situation  of  a  mere  trustee  whose  trust  is  not  coupled 
with  any  personal  interest.(4) 

A  commissioner  has  been'  permitted  to  be  examined  as  a  witness  in 
support  of  the  commission  under  which  he  has  acted.  Lord  Ellenborough, 
on  receiving  his  evidence,  observed  that  he  could  not  be  called  upon  to 
refund  the  fees  which  he  had  received ;  and  added,  that  he  would  not  then 
pronounce  upon  the  question.(5) 


CHAPTEE  II. 

OF  EVIDENCE  IS  ACTIONS  BY  OB  AGAINST  EXECUTOES  OR  ADMINISTRATORS. 

First,  of  evidence  in  an  action  by  an  executor  or  administrator. 

Title  when  admitted. 

If  an  executor  or  an  administrator  bring  an  action  for  a  thing  which 
they  demand  in  right  of  a  testator  or  intestate,  they  ought  to  name  them- 
selves executor  or  administrator,  and  make  a  profert  of  the  probate,  or 
letters  of  administration.(6)    In  such  actions,  brought  in  right  ^f  the  de- 


(1)  Koopes  V.  Chapman,  Peake  N.  P.  0.  19. 

(2)  Ambrose  v.  Clendon,  Eep.  temp.  Hard.  26*7. 

(3)  Granger  v.  Furlong,  2  Black.  Rep.  1213  ;  Healh  v.  Hall,  4  Taunt.  326.  The  debt,  in  the 
first  case,  was  sold  for  less  than  five  shiUinga  in  the  pound.  And  see  Sinclair  v.  Stephenson,  1  C. 
&  P.  582,  where  the  release  was  given,  on  the  assignee  undertaking  to  pay  the  witness  what 
was  due. 

(4)  Tonilinson  v.  Wilkes,  2  Brod.  &  Bing.  397. 

(5)  Crooke  v.  Edwards,  2  Stark.  N.  P.  0.  303. 

(fi)  If  they  do  not  name  themselves  executor  or  administrator,  the  defendant  may  plead  in 
abatement.  An  omission  of  the  ^co/eri  is  bad,  on  special  demurrer.  Com.  Dig.  Pleader,  2  D,  1 
0,  17. 

Note  1126.—  *  *  The  practice  as  to  profei  t  of  the  letter^,  is  not  uniform  in  the  United  States  ■ 
and  the  rule  requiring  it  is  itself  an  exception  from  the  general  rule,  which  requires  profert  of 
deeds  only.  Gould  on  Pleading,  p.  442,  §  43.  The  necessity  of  a  profert  depends  upon  the  local 
laws  of  the  states.  Mattheson's  Adm'rs  v.  Grant's  Adm'rs,  2  Howard  U.  S.  R.  264.  As  to  the 
rule  in  Massachusetts,  see  Langdon  v.  Potter,  11  Mass.  311.   In  Connecticut,  ChampUu  v.  Tilley, 
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ceased,  if  the  defendant  plead  the  general  issue,  or  any  other  plea  in  bar, 
the  plaintiff  will  not  be  obliged  to  prove  himself  invested  with  the  char- 
acter in  which  he  clainis.(l)  Thus,  if  the  plaintiff  sue  as  executor,  on  a 
breach  of  covenant  in  a  lease,  charged  to  have  been  committed  in  the  time 
of  the  testator,  and  the  defendant  plead  non  est  factum,  or  that  he  has  not 
broken  the  covenants  in  the  lease,  this  is  an  admission,  on  the  record,  of 
the  plaintiff's  title  to  sue.  Or  if  the  plaintiff  sue  as  administrator,  in  an 
action  of  assumpsit  on  promises  to  the  intestate,  the  plea  of  non  assumpsit 
admits  the  title  of  the  administrator,  so  that  the  letters  need  not  be  pro- 
duced ;(2)  and  if  they  are  produced,  the  defendant  cannot  object  to  them 
for  want  of  a  stamp.(3)  But  it  seems  that  a  plea  in  bar  will  have  the 
effect  of  admitting  the  plaintiff's  title,  only  where  a  profert  is  made  of  the 
letters  testamentary,  or  of  administration.(4:)  The  defendant  will  not  be 
allowed  to  prove,  under  the  general  issue,  that  there  is  another  executor 
living  besides  the  defendant,  this  being  matter  of  plea  in  abatement.(5) 

Plaintiff  suing  in  his  own  right. 

Where  the  plaintiff's  cause  of  action  is  in  his  own  right,  he  need  not 
name  himself  executor  or  administrator,  or  make  profert  of  the  letters  tes- 
tamentary ;(6)  and  if  he  so  names  himself,  when  it  is  improper,  it  will  be 
merely  surplusage. (7)  A  party  may,  however,  properly  sue  as  executor 
or  administrator,  for  a  cause  of  action  arising  after  the  death  of  the  person 
whom  he  represents,  where  the  damages,  when  recovered,  will  be  assets.(8) 


3  Day,  305.  The  omission  of  it  in  a  scire  facias  was  held  to  be  fatal,  on  special  demurrer,  in 
Campbell  v.  Baldwin.  6  Blackf!  364;  but  cured  after  verdict,  in  Cope  wood  v.  Taylor,  1  Por- 
ter,'35.  *  * 

(Where  the  plaintiff  sues  as  indorsee  of  a  promissory  note  describing  himself  as  administrator, 
and  alleging  an  indorsement  to  himself  as  such,  without  making  profert  of  his  letters  of  adminis- 
tration ;  a  demurrer  to  the  complaint,  under  the  New  York  Code,  on  the  ground  that  the  com- 
plaint does  not  show  his  appointment  as  administrator,  is  frivolous.  Bright  v.  Currie,  5  Sand. 
433.  In  such  a  case,  he  shows  title  in  himself  in  his  individual  capacity ;  and  the  circumstance 
that  he  describes  himself  as  administrator  does  not  vitiate  the  complaint.  Merritt  v.  Seaman,  2 
Selden  N.  T.  Rep.  168.  .  It  is  sufficient  if  the  plaintiff  alleges  his  appointment  as  administrator 
("Welles  v.  Webster,  9  How.  Pr.  241) ;  though  a  description  of  himself  as  administrator,  &o.,  is 
not  sufficient.     Sheldon  v.  Hay,  11  Id.  12.   As  to  the  old  rule,  see  Beach  v.  King,  11  Wend.  197.) 

(1)  *  *  As  to  when,  and  how,  the  plaintiff  must  prove  his  title  as  executor  or  administrator, 
see  2  Stephens'  N.  P.  1904,  et  seq.  *  * 

(2)  Watson  v.  King,  4  Oampb.  N.  P.  C.  212.     And  see  Marsfield  v.  Marsh,  2  Lord  Ray.  824! 

(3)  Thynne  v.  Prothero,  2  Maule  &  Selw.  553. 

(4)  4  Oampb.  N.  P.  C.  214;  2  Maule  &  Selw.  553. 

(5)  Com.  Dig.  Abatement,  B,  13. 

(6)  Com.  Dig.  Pleader,  2  D,  1;  Himsay  v.  Dimmocke,  Ventre,  119 ;  WaUis  v.  Lewis,  2  Lord 
Ray.  1215. 

(7)  Com.  Dig.  Pleader,  2  D,  1. 

(8)  Cowell  V.  Watts,  6  Bast,  405.  And,  therefore,  when  a  note  is  given  to  an  administrator 
which  would  be  assets,  the  administrator  de  bonis  non  of  the  intestate  may  sue  upon  it,  though 
n  some  cases,  the  representative  of  the  administrator  might,  and  ought  to  sue.     Catherwood  v. 
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But  if  tlie  plaintiff  is  suing  for  a  cause  of  action  which  has  accrued  in  his 
own  time  (not  arising  out  of  any  personal  contract  with  himself,  or  founded 
on  his  own  actual  possession),  it  seems  it  will  be  a  good  defence  for  the 
defendant,  under  the  general  issue,  to  show  a  want  of  title  to  the  repre- 
sentation. Thus,  where  the  plaintiff  declared  as  administrator,  for  a  con- 
version of  property  in  his  own  time  which  had  never  been  in  his  actual 
possession,  it  was  held  by  Lawrence,  J.,  that  the  styling  himself  adminis- 
trator was  of  no  avail ;  he  was  bound  to  prove  himself  such ;  and  that  the 
question  was  raised  by  the  plea  of  not  guilty  in  trover,  which  went  to  the 
foundation  of  the  plaintiff's  title.(l) 

Proof  of  executor. 

Where  the  title  of  the  plaintiff,  as  executor,  is  not  admitted  on  the 
record,  and  it  becomes  necessary,  either  on  account  of  a  plea  denying  his 
title,  or  any  of  the  grounds  before  mentioned,  to  prove  his  title,  he  should 
be  prepared  with  proof  of  the  probate.(2)  Although  the  executor  derives 
his  title  from  the  will  by  which  he  is  appointed,  and  from  the  probate  of 
the  will,  yet  it  is  the  probate  alone  which  authenticates  his  right ;  and  the 
probate  is  the  only  legitimate  evidence  of  the  executor's  appointment.(3) 
Ah  examined  copy  of  the  will  is  not  evidence  of  that  fact ;  nor  can  the 
original  will  itself  be  read  in  evidence  unless  it  bear  the  seal  of  the  spirit- 
ual court,  or  some  mark  of  authentication. (4)  An  exemplification  of  the 
probate  from  the  records  of  the  spiritual  court  will  be  evidence  of  the  will 
having  been  proved.(5) 

A  probate  under  the  seal  of  the  ordinary  unrevoked  is  conclusive  as  to 
the  appointment  of  executor  and  the  contejits  of  the  will ;  and  cannot  be 
impeached  by  evidence  in  the  courts  of  common  lavv.(6)  Proof,  that  the 
will  was  forged,  or  that  the  testator  was  insane,  or  that  another  person  is 
executor,  is,  therefore,  not  admissible. (6)     But  the  defendant  may  show» 


Chabaud,  1  Barn.  &  Cress.  154.    With  respect  to  the  hability  to  costs,  in  such  cases,  see  6  East, 
405;  Grimstead  v.  Shirley,  2  Taunt.  116. 

(1)  Hunt  V.  Stephens,  3  Taunt.  115.  See  Catherwood  v.  Chabaud,  1  Barn.  &  Cress.  153,  by 
Lord  Holt  in  Mansfield  v.  Marsh,  2  Lord  Ray.  824. 

(2)  *  *  See  2  Steph.  TS.  P.  1904,  et  seq. ;  1  Gr.  Ev.  §§  518,  519,  and  notes  |  2  Id.  §  339,  n.  4 ; 
2  Starkie's  Ev.  pp.  516,  54^,  550.  And  the  letters  are  conclusive  in  favor  of  the  administrator, 
in  a  suit  by  him,  on  the  point  of  unfitness  of  a  relative  to  Vi'hom  letters  had  been  refused.  Elinn 
V.  Chase,  4  Denio,  85.  *  * 

(3)  See  Vol.  II.  A  grant  of  the  probate  subsequent  to  the  commencement  of  the  action,  and 
before  declaration,  is  sufficient,  as  it  is  but  the  evidence  of  title.     Smith  v.  Miles,  1  T.  R.  480 ; 

Salk.  301. 

(4)  Vol.  II ;  Gorton  v.  Dyson,  infra,  669. 

(5)  Vol.  n. 

(6)  Vol.  II.  As  to  the  proof  of  a  revocation  of  a  probate,  see  Id.  An  entry  in  the  book 
of  the  Prerogative  Court  is  good  evidence.    Ramsbottom's  Case,  Leach  C.  C.  30,  u. 

(Letters  testamentary  or  of  administration,  that  appear  to  have  been  granted  by  a  court  of 
■  competent  Jurisdiction,  cannot  be  drawn  in  question  in  an  action  by  the  administrator  for  a  de- 
mand due  to  the  intestate.     Emery  v.  Hfldreth,  2  Gray  (Mass.)  228;  Miller  v.  Jones,  26  Ala. 
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that  the  seal  attached  to  the  supposed  probate  has  been  forged,(l)  or  that 
the  supposed  testator  is  still  alive,  or  that  the  letters  testamentary  have 
been  revoked  and  annulled.  And  the  defendant,  it  seems,  may  show  that 
the  testator  left  bona  notahilia,  where  that  would  have  the  effect  of  making 
the  probate  void,  and  not  merely  voidable,  as  the  defendant  thereby  con- 
fesses the  ordinary's  seal,  but  denies  his  jurisdiction.(2) 

Proof  of  admimstrator . 

The  title  of  the  plaintiff,  as  administrator,  may  be  proved  by  the  letters 
of  administration  ;  or  by  the  original  book  of  acts,  which  directs  the  grant 
of  letters  of  administration,  with  the  surrogate's  fiat  ;(3)  or  by  an  exam- 
ined copy  of  the  entry  in  such  original  book.  The  letters  of  administra- 
tion must  be  properly  stamped,  or  they  are  absolutely  void ;  if  it  appear, 
therefore,  that  the  plaintiff  sues,  as  administrator,  for  a  greater  value  than 
is  covered  by  the  ad  valorem  stamp  of  the  letters  of  administration,  he 
cannot  recover  in  the  action. (4)  Letters  of  administration,  granted  to  a 
wrong  person,  are  voidable ;  but  if  granted  in  a  wrong  diocese,  they  are 
void.(5) 

Administrator  de  bonis  non. 

Where  the  action  is  brought  by  the  administrator  de  bonis  non  it  is  suffi- 
cient, upon  the  issue  of  ne  unques  administrator^  for  the  plaintiff  to  give  in 
evidence  the  letters  of  administration  granted  to  himself,  reciting  letters 
of  administration  granted  to  a  deceased  administrator,  without  giving  fur- 
ther proof  of  the  first  letters.  (6) 

"Wherever  it  is  intended  to  show  that  the  letters  of  administration  are 
void,  by  some  matter  dehors  them,  or  that  they  are  not  applicable  to  the 
subject  matter  of  the  suit ;  the  defendant  where  he  is  bound  to  plead  that 
the  plaintiff  is  not  administrator,  must  state,  on  the  face  of  his  plea,  the 


24'?.  That  such  letters  may  be  so  questioned,  on  the  ground  that  the  Probate  Court  had  no 
Jurisdiction,  see  Fish  v.  NorveU,  9  Texas,  13.  But  -where  that  court  has  jurisdiction,  the  let- 
ters cannot  be  impeached  collaterally.    Petigru  v.  Ferguson,  6  Rich.  Bq.  (S.  C.)  3*78.) 

*  *  See  ante,  note.    But  forgery  of  a  probate,  and  want  of  jurisdiction  in  the  court  granting 
the  probate,  may  be  shown.     See  the  text,  Vol.  II.  *  *    See  Campbell  v.  Toncey,  1-€ow.  68. 

(1)  1  Stra.  318 ;  BuU.  N.  P.  247. 

(2)  1  Lev.  236 ;  Bull.  N.  P.  143,  247.  Vide  infra,  "  Proof  of  administrator."  See  R.  v. 
Logan,  1  Str.  75;  Combie's  Case,  1  P.  "Wm3..767  ;  1  Saund.  275,  u.;  AUan  v.  Dundas,  3  T.  R 
131.  As  to  what  are  iona  noiabilia,  see  Com.  Dig.  Administration.  Toller,  b.  1,  ch.  2,  §  5 
(6th  ed.)  Debts  by  specialty  are  lona  noiabilia  where  securities  are  found;  but  debts  by  simple 
contract  are  esteemed  the  effects  of  the  deceased  where  the  debtor  resided  at  the  creditor's 
death.    Judgments  are  lona  noiabilia  where  they  are  recorded.    Id. 

(3)  "^1.  II ;  8  East,  187  ;  13  East,  232.     Vide  supra,  "  Proof  by  executor." 

(4)  Hunt  V.  Stevens,  3  Taunt.  113.    The  amount  of  the  stamp  was  proved  by  a  copy  of  the 
bond  given  to  the  ordinary,  entered  in  the  book  of  the  officer  of  the  Prerogative  Court. 

(6)  BuH.  N.  P.  141 ;  Toller,  b.  1,  o.  2,  §  5.  , 

(6)  Catherwood  v.  Chabaud,  1  Barn.  &  Cress.  155. 
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particular  circumstances  whicli  render  the  .letters  of  administration  void, 
or  prevent  the  plaintiff  from  being  entitled  to  sue.  And,  therefore,  where 
an  intestate  had  left  bona  notahilia  in  two  dioceses  of  two  different  prov- 
inces (in  which  case  the  letters  of  administration  are  not  void,  though  not 
given  by  either  metropolitan),  it  was  held  that  the  defendant  could  not, 
under  the  plea  of  ne  unques  administrator,  in  its  ordinary  form,  show  that 
the  intestate  resided  out  of  the  province  in  which  the  letters  exhibited  by 
the  plaintiff  had  been  granted,  and  that,  therefore,  they  were  not  applica- 
ble to  the  particular  debt  sought  to  be  recovered.(l) 

Particular  actions. 

The  evidence  in  particular  actions  brought  by  executors  and  administra- 
tors has  been  before  fully  considered.  Thus  it  has  been  mentioned,  in 
what  manner  promises  made  to  executors  must  be  stated  and  proved  by 
the  plaintiff,  in  an  action  of  assumpsit,  in  order  to  have  the  effect  of  avoid- 
ing the  operation  of  the  Statute  of  Limitations.(2)  Adefendant,  in  an  action 
of  assumpsit  brought  by  the  rightful  representative,  may  prove  a  payment 
to  an  executor  acting  under  an .  existing  probate  to  a  forged  will ;  or  to 
an  administrator,  though  there  be  a  valid  will  appointing  an  executor,  if 
the  letters  of  administration  were  unrepealed  at  the  time  of  the  payment.(3) 
The  circumstances  have  been  noticed  which  an  executor  de  son  tort  may 
avail  himself  of,  in  mitigation  of  damages  in  an  action  of  trover,  where 
the  action  is  brought  by  the  rightful  executor.(4)  In  an  action  of  eject- 
ment, brought  by  an  executor,  it  is  suf6.oient  ^rma/acie  evidence  that  the 
testator  had  a  chattel  interest  in  the  premises  sought  to  be  recovered,  to 


(1)  stokes  V.  Bate,  5  Barn.  &  Cress.  493.  See  6  Mod.  134.  (An  appointment  of  an  adminis- 
trator, where  no  citation  has  been  issued  and  no  notice  of  the  application  given  to  the  parties  in 
interest,  is  void.  Torrance  v.  MoDougald,  12  Geo.  526.  So,  where  the  statute  gives  the  admin- 
istration in  the  first  instance  to  the  widow  and  next  of  kin,  the  surrogate  or  a  judge  of  probate 
has  no  power  to  issue  letters  to  a  stranger  until  the  persons  entitled  to  letters  of  administration 
have  severally  renounced  their  rights  in  the  premises  (Munsey  v.  Webster,  4  Foster  (TST.  H.)  126) ; 
or  waived  their  rights  by  faiUng  to  apply  for  letters.  Stokes  v.  Kendall,  Busbee  Law  N.  C.  242. 
Having  waived  their  rights,  the  appointment  of  a  stranger  is  regular.  Cole  v.  Dial,  12  Texas, 
100.  Any  fact  which  shows  that  the  surrogate  had  not  power  to  issue  the  letters,  or  that  he 
did  not  have  jurisdiction,  wUl  render  them  void.  Though  the  granting  of  letters  i&  prima  fade 
evidence  of  the  death  of  the  person  on  whose  estate  they  are  issued  (Peterkin  v.  Inloes,  4  Md. 
175),  such  letters  are  rendered  void  by  proof  that  such  person  is  still  living.  Hooper  v.  Stewart, 
25  Ala.  408.  So  the  appointment  of  an  administrator  de  bonis  non,  while  the  administrator  first 
appointed  is  still  living  and  unremoved,  is  void.  Matthews  v.  Douthill,  27  Ala.  273.  As  to  the 
rights  of  an  administrator  de  bonis  non,  see  Marsh  v.  The  People,  15  lU.  284.  When  the  right 
to  letters  of  administration  depends  upon  a  fact  to  be  found  by  the  surrogate,  the  remedy  for  an 
erroneous  appointment  is  by  appeal  (McMahon  v.  Han-ison,  2  Selden  N.  Y.  E.  443) ;  in  this  case 
letters  were  refused  to  a  gambler  on  the  ground  of  his  improvidence.) 

(2)  Vide  supra,  pp.  450,  454,  455.  ^ 

(3)  Allan  V.  Dundaa,  3  T.  R.  125 ;  Wooley  v.  Clark,  5  Barn.  &  Aid.  744 ;  Bull.  N.  P.  141 ;  4 
East,  441. 

(4)  Vide  supra,  p.  548.  And  see  Wooley  v.  Clark,  5  Barn.  &  Aid.  744;  Curtis  v.  Vernon,  3 
T.  B.  587  I  Mountford  v.  Gibson,  4  East,  441,  by  Lawrence,  J. ;  3  East,  463. 
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put  in  tbe  defendant's  answer  to  a  bill  in  chancery,  stating  his  belief  that 
the  testator  was  possessed  of  the  leasehold  premises  in  question.(l) 

In  an  action  at  the  suit  of  an  executor  or  administrator,  a  person  who  has 
an  -unsatisfied  demand  on  the  estate  of  the  deceased  has  been  held  an  in- 
competent witness  for  the  plaintiff,  where  the  estate  is  insolvent.(2)  But 
a  creditor  of  the  estate  is  an  admissible  witness  to  recover  a  debt  due  to 
the  deceased,  unless  it  be  shown  that  the  other  funds  are  deficient.(3)  And 
in  the  absence  of  such  .proof,  a  paid  legatee  has  been  admitted  a 'witness 
for  an  executor,  to  increase  the  estate  of  the  testator.  (4)  The  residuary 
legatee  is  not  rendered  a  competent  witness  for  the  executor,  by  releasing 
all  claim  to  the  debt  sought  to  be  recovered  in  the  action ;  for,  if  the 
plaintiff  failed  in  the  suit,  he  must  pay  costs  to  his  own  attorney,  which 
costs  he  would  be  entitled  to  be  allowed  out  of  the  estate  (the  action  being 
brought  honafide);  and  thus  independently  of  the  debt-  to  be  recovered, 
the  residuum  would  be  diminished.(5) 

Secondly,  of  evidence  in  an  action  against  an  executor  or  administrator. 

Action  against  executor. 

If  the  defendant  intend  to  controvert  the  fact  of  his  being  executor  or 
administrator,  he  ought  to  plead  that  he  is  not  such  :  unless  he  pleads  this 
matter  specially,  he  admits  himself  to  be  executor  or  administrator,  as 
charged  in  the  declaration  ;  and  the  point  cannot  afterwards  be  contested 
at  the  trial  of  the  cause.  But  if  the  defendant  plead,  in  bar  of  the  action, 
that  he  is  not  executor,  or  that  he  is  not  administrator,  in  that  case  the 
plaintiff  will  have  to  prove  the  af&rmative  of  the  proposition.(6) 


(1)  Doe  V.  Steel,  3  Camp.  N.  P.  0.  116. 

(2)  Craig  v.  CundeU,  1  Campb.  K  P.  C.  381. 

(3)  Paull  V.  Brown,  6  Esp.  N.  P.  C.  34. 

(4)  Clarke  v.  Gunnon,  1  Ry.  &  Mo.  31. 

(5)  By  lord  Ellenborough,  Baker  v.  Tyrwhitt,  4  Camp.  K  P.  C.  28 ;  Vol.  I. 

(6)  Bull.  N.  P.  143. 

Note  112T. — *  *  S.  P.,  Reynolds  v.  Torrance,  2  Brevard,  59  ;  Turner  t.  Boykin,  6  Ala.  353. 
In  Haig  v.  Smith  (1  Brevard,  529),  the  defendant  was  allowed  to  withdraw  his  plea  of  ne  ungues 
executor,  and  plead  plene  administravii.  The  defendant's  official  character  must  be  distinctly 
averred.  The  words  "  the  defendant,  being  the  executor  as  aforesaid,"  are  not  sufficient 
Brown  v.  Hicks,  1  Pike,  232.  And  where  an  executor  sues,  there  must  be  a  substantial  aver- 
ment of  Ms  official  character.  Sabin  v.  Hamilton,  2  Pike,  485 ;  Watkins  v.  M'Donald,  3  Pike, 
266.  Ne  unques' executm-  is  a  plea  to  the  merits,  within  the  meaning  of  the  Alabama  statute  of 
1824,  which  authorizes  a  defendant  to  plead  on  his  demurrer  being  overruled.  StaUings  v.  "Wil- 
liams, 6  Ala.  509.  *  * 

(Where  a  person  is  sued  as  executor  and  pleads  to  the  merits  and  also  the  Statute  of  Limita- 
tions, he  will  not  be  permitted  to  show  on  the  trial  that  he  is  only  executor  de  son  tort.  Rail- 
road Co.  V.  Joyce,  8  Rich.  S.  C.  117.  By  appearing  and  pleading  to  the  merits  of  the  action,  the 
executor  waives  all  formal  objections,  such  as  want  of  demand  before  suit,  &c.  Thomas'  Bx'r 
V.  Thomas,  15  B.  Mon.  (Ky.)  178.  So  where  he  omits  to  plead  a  fuU  administration,  and  judg- 
ment is  entered  against  him  in  one  state,  and  an  action  thereon  is  brought  against  him  in  another, 
he  cannot  interpose  such  plea.  White  v.  Arohbill,  2  Sneed  (Tenn.)  588.  As  to  the  nature  of 
this  plea,  see  Beid  v.  Nash,  23  Ala.  733. 
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Proof  of  being  executor. 

It  seems  to  be  now  settled  that  the  plaintiff  would  fail  upon  an  issue 
joined  on  the  plea  of  ne  ungues  executor^  unless  he  could  prove  not  only 
the  appointment  of  the  defendant  as  executor,  but  also  that  he  has  taken 
upon  himself  to  act  as  such,  or  has  proved  the  ■wil].(l)  It  has  been  held, 
that,  in  assumpsit  against  several  defendants  as  executors,  the  plaintiff 
may  have  a  verdict  against  one  of  the  defendants  as  the  real  executor, 
though  he  fails  to  prove  that  the  other  defendants  are  executors ;  the 
other  defendants  will,  in  that  case,  be  discharged.(2)  ' 

Executor  de  son  tort. 

Proof  that  the  defendant  has  intermeddled  with  the  property  of  the 
deceased,  so  as  to  make  himself  executor  de  son  tort,{8)  is  sufficient  proof 
of  his  being  executor,  and  will  render  him  chargeable  as  such.  The  in- 
stances most  commonly  mentioned,  by  which  a  person  makes  himself 
executor  de  son  tort,  are  such  as  taking  possession  of  the  goods  of  the  de- 
ceased, and  converting  them  to  his  own  use,  paying  the  debts  of  the  de- 
ceased out  of  his  assets,  receiving  or  releasing  debts  due  to  the  deceased, 
answering  as  executor  in  a  suit  ;(4)  and  other  acts  of  the  same  kinds ; 
such  acts  directly  affect  the  interest  of  the  creditors,  and  they  are  charac- 
teristic of  an  executor.  But  the  defendant  will  not  be  involved  in  the 
charge  of  an  executorship  by  such  an  act  as  ordering  the  funeral  of  the 
deceased,  or  taking  an  inventory  of  his  effects,  or  paying  out  of  his  own 


If  the  administrator  makes  a  specific  objection  to  a  demand  presented,  wliioh  relates  merely 
to  the  sufBcieucy  of  the  presentation,  he  will  not  be  allowed  to  interpose  a  different  defence  on 
the  trial.    Hansell  v.  Gregg,  1  Texas,  223.) 

(1)  Per  Owr.  in  Douglas  v.  Forrest,  4  Bing.  '!04;  byLe  Blanc,  J.,  in  Cottle  v.  Aldrich,  1  Stark. 
N.  P.  C.  384;  Maule  &  Selw.  175 ;  by  Holroyd,  J.,  in  Atkins  v.  Tredgold,  2  Barn.  &  Cress.  30. 
See  Wentw.  Off.  of  Executor,  38 ;  Toller,  411 ;  Com.  Dig.  Administration,  B,  9  ;  Rawliason  t. 
Shaw,  3  T.  R.  559,  where  it  was  held,  that  an  executor  might  sue  the  acting  executor. 

(2)  Griffiths  v.  Franklin,  1  Mo.  &  M.  146. 

(3)  *  *  As  to  executors  de  son  tori,  see  2  Steph.  N.  P.  pp.  ISe^-lStO.  In  New  Tork,  an 
executor  of  an  executor  has  no  authority  to  sue  or  maintain  any  action  or  proceeding  in  respect 
of  the  estate,  effects  or  rights  of  the  testator  of  the  first  executor,  or  to  the  custody  or  control 
thereof,  as  such  executor.  2  R.  S.  448,  §  11.  For  the  EngUsh  oases,  see  Index  to  the  first  4t 
TolS.  of  B.  C.  L.  R.'  p.  303 ;  and  for  numerous  American  decisions,  see  2  U.  S.  Dig.  392 ;  1 
Suppl.  to  XT.  S.  Dig.  830,  831 ;   1  and  2  Annual  U.  S.  Dig.  tit.  Executors  and  Administrators.  *  * 

(The  taking  out  of  letters  of  administration  by  an  executor  de  son  tort,  legalizes  his  previous 
acta..  Magner  v.  Ryan,  19  Mis.  (4  Bennett)  196.  As  to  the  liability  of  executors  de  son  tort, 
dnd  the  effect  of  sales  made  by  them,  see  Wiley  v.  Truett,  12  Geo.  588;  Smith  v.  Porter,  35 
Maine,  281;  Woolfork  v.  Sullivan,  23  Ala.  548;  Graves  v.  Page,  17  Mis.  (2  Bennett)  91 ; 
Thompson  v.  Harding,  20  Eng.  Law  andEq.  145  ;  Emery  v.  Berry,  8  Foster  (N.  H.)  473 ;  Morri- 
son V.  SmitI],  Busbee  Law  N.  C.  399  ;  Simontou  v.  MoLane,  25  Ala.  353  ;  Carter  v.  Robbins,  8 
Rich.  S.  0.  29.) 

(4)  3  Bac.  Ab.  tit.  Executor,  21 ;  Com.  Dig.  Administrator,  ch.  2,  §  3  ;  Padgett  v.  Priest,  2 
T.  R.  97 ;  Edwards  v.  Harden,  2  T.  R.  587  ;  Hall  v.  Summersett,  "Wight.  16. 
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money  tlie  debts  of  tlie  deceased,  or  any  part  of  the  legacies  ;(1)  for  ttiese 
are  ratter  tlie  acts  of  kindness,  or  charity,  than  any  assumption  of  the 
office  of  executor.  If  a  person  comes  to  the  possession  by  color  of  legal 
title,  though  he  is  not  able  to  make  out  such  title  in  every  respect,  he 
shall,  nevertheless,  not  be  liable  to  be  charged  as  executor  de  son  tort.i^) 
Though  a  person  who  possesses  himself  of  the  effects  of  the  deceased,  un- 
der the  authority  of,  and  as  agent  for  the  rightful  executor,  cannot  be 
deemed  an  executor  de  son  tort;{S)  yet  he  will  be  subject  to  be  charged  in 
that  capacity  if  he  continues  to  act  after  the  death  of  the  executor  who 
has  made  him  his  agent ;  and  this,  though  he  act  under  the  advice  of 
another  executor,  who  has  not  proved  the  will.(4)  What  acts  will  make  a 
man  executor  de  son  tort  is  a  question  of  law  ;  but  it  is  for  the  jury  to 
say,  whether  such  acts  are  sufficiently  proved.(5) 

The  formal  and  documentary  proof  of  being  executor  or  administrator 
has  been  before  briefly  mentioned.  For  the  purpose  of  introducing  such 
evidence,  it  may  be  always  prudent,  but  it  is  not  always  necessary,  to  give 
notice  to  the  defendant  to  produce  at  the  trial  the  probate  of  the  will  or 
the  letters  of  administration.  (6).  In  the  case  of  Davis  v.  Lady  El.  Wil- 
liams(7)  (where  an  examined  copy  of  an  entry  in  the  act  book,  in  the 
registry  of  the  Prerogative  Court,  stating  that  administration  had  been 
granted  at  a  certain  time  to  Lady  El.  Williams,  wag  received  as  proof  of 
he  fact  of  her  being  administratrix),  a  previous  notice  to  produce  the  let- 
ters of  administration  was  considered  to  be  unnecessary  ;  the  proof  there 
offered  was  clearly  not  of  a  secondary  or  inferior  nature,  and  would  be 
good  primary  evidence  even  on  behalf  of  the  person  described  in  the 
entry,  in  support  of  his  claim  as  administrator. 

In  the  case    of  Gorton  agt.  Dyson  and  another,  sued  as  executors  of 
J.  H.(8)  (where  for  the  purpose  of  proving  an  acknowledgment  by  J.  H. 


(1)  3  Bac.  Ab.  Executor ;  Com.  Dig.  Administrator ;  Toller's  Law  of  Executors,  40.  See 
Mountford  v.  Gibson,  4  East,  441. 

(2)  Pemings  v.  Jarratt,  1  Esp.  N.  P.  C.  335.  An  executor  de  son  tort  cannot  discharge  him- 
self by  delivering  goods  to  the  rightful  executor  after  action  brought.  Curtis  v.  Vernon  3 
T.  R.  587. 

(3)  Hall  V.  Elliott,  Peake's  N.  P.  0.  119. 

(4)  Cottle  v.  Aldrich,  4  Maule  &  Selw.  175.     See  Graham  v.  KeHe,  2  Dow.  24. 
'  (5)  Padgett  v.  Priest,  2  T.  E.  97. 

Note  1128. — *  *  The  common-law  rule,  that  an  executor  might  commence  an  action  before  pro- 
bate, and  that  it  was  enough  if  he  had  obtained  letters  testamentary  when  he  came  to  declare  is 
changed  by  statute.  Thomas  v.  Cameron,  16  Wend.  579.  An  executor  cannot  act  until  he  haa 
qualified  according  to  the  statute ;  and  letters  testamentary  or  of  administration,  granted  by  a 
foreign  jurisdiction,  give  no  authority  to  act  in  New  York.  Robinson  v.  CrandaU,  9  Wend.  426 
And  see  2  Gr.  Bv.  §§  343,  344,  and  notes.  *  * 

(fi)  *  *  Where  the  nature  of  the  action  charges  a  party  with  the  possession  of  an  instrument, 
notice  to  produce  it  is  not  necessary  to  let  in  secondary  evidence  of  its  contents.  Hays  v.  Riddle 
1  Sandf.  S.  0.  R.  248,  and  the  cases  there  cited.     And  see  swpra,  the  text.  Vol.  11.  *  * 

(7)  13  East,  234. 

(8)  1  Broderip  &  Bingham's  Rep.  C.  P.  219. 
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in  his  will,  of  his  having  received  a  sum  of  money,  for  which  the  action 
was  brought,  it  became  material  to  prove  the  contents  of  the  will),  an  oiE.- 
cer  of  the  Ecclesiastical  Court  produced  a  document,  purporting  to  be  the 
original  will  of  J.  H.,  under  the  seal  of  the  Ecclesiastical  Court ;  and  there 
was  an  indorsement  on  the  will,  by  the  officer  of  the  Ecclesiastical  Court, 
purporting  that  probate  had  been  granted  to  the  defendants  upon  it  as  the 
will  of  J.  H.,  and  that  the  defendants  had  accordingly  sworn  to  the  value 
of  the  effects  ;(1)  this  evidence  was  held  by  the  Court  of  Common  Pleas  to 
have  been  properly  admitted.  A  notice  to  produce  the  probate  of  the 
will,  it  may  be  observed,  had  in  this  case  been  given  to  the  defendant. 
But  even  without  such  notice,  it  seems,  the  evidence  would  have  been 
admissible  for  the,  purpose  for  which  it  was  produced ;  for  since  the  de- 
fendants had  obtained  probate  on  this  document,  and  had  thus  acted  upon 
it  as  the  will  of  J.  H.,  the  document  would  be  admissible  against  them, 
after  such  an  admission,  as  the  genuine  writing  of  the  testator.(2) 

Although  proof  of  a  notice  to  produce  the  probate  or  letters  of  adminis- 
tration is  necessary,  before  secondary  evidence  of  them  can  be  received, 
yet  it  will  not  be  previously  necessary  to  prove  also,  that  the  probate  or 
letters  are  in  the  defendant's  possession ;  for  if  he  has  been  duly  appointed 
executor  or  administrator,  they  must  necessarily  be  presumed  to  be  in  his 
possession  : (3)  and  the. notice  to  produce  them,  therefore,  will  at  once' en- 
able the  plaintiff  to  give  secondary  evidence  of  the  defendant's  appoint- 
ment. Some  proof  of  the  identity  of  the  party,  namely,  that  the  person 
described  in  the  documentary  evidence  as  executor  or  administrator,  is  the 
party  sued,  will  be  indispensably  necessary. 

Plea  of  plene  administraivt. 

If  the  defendant  plead  in  bar,  that  he  had  not  in  his  possession,  at  the 
time  of  the  commencement  of  the  suit,  nor  has  had  at  any  time  since,  any 
goods  of  the  deceased  to  be  administered ;  p,nd  the  plaintiff  repl}'',  that  the 
defendant  had  goods,  &c.,  in  his  possession  at  that  time,  upon  which  the 
parties  join  issue,  here  the  burden  of  proof  will  be  on  the  plaintiff,  who 
ought  to  prove  assets  in  the  possession  of  the  defendant,  either  before  or 
at  the  time  alleged. (4)     He  cannot  prove,  under  this  issue,  that  assets  have 


(1)  See  p.  221  of  the  report. 

(2)  See  the  opinion  of  Eichardson,  J.,  1  Brod.  &  Bing.  p.  221. 

(3)  *  *  See  2  Saund.  on  PI.  and  Ev.  511,  512;  2  Stark.  Evid.  320;  Douglas  v.  Forrest,  4 
Bing.  686,  104 ;  Atkins  v.  Tredgold,  2  B.  &  C.  23,  30  ;  Cottle  v.  Aldrioh,  4  M.  &  S.  115.  Sed 
quere  as  to  this  presumption.  And  see  Waite  v.  Galo,  2  Dowl.  &  Lowndes,  925 ;  9  Jur.  1S2  ; 
2  Gr.  Ev.  §  344,  n.     And  see  anie,  p.  G69,  note  6.  *  * 

(4)  This  plea  is  a  complete  answer  to  the  action ;  so  that  if  the  issue  on  this  plea  is  found  for 
the  defendant,  he  will  be  entitled  to  the  general  costs  of  the  action,  though  he  should  fail  on  other 
pleas  pleaded  by  him  in  bar.     Edwards  v.  Bethel,  1  Barn.  &  Aid.  254;  Ragg  t.  Wells,  8  Taunt. 

129,  S.  P. 

Note  1129.—*  *  S.  P.,  Bentley  v.  Bentley,  1  Oowen,  TOl;  Fowler  v.  Sharp,  15  J.  R.  323. 
And  see  2  Gr.  Et.  §  346,  n. ;  1  Supplement  to  U.  S.  Big.  pp.  810-821 ;  and  1  Annual  U.  S.  Dig. 
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been,  received  subsequently  to  the  commencement  of  the  suit ;  to  be  ad- 
mitted into  such  proof,  he  should  have  replied  this  matter  specially.(l)  In 
addition  also  to  the  proof  of  assets,  it  will  be  necessary  for  the  plaintiff,  in 
an  action  of  assumpsit,  to  prove  the  amount  of  the  debt,  which  he  seeks 
to  recover  ;  for  though  the  plea  admits  some  debt,  it  does  not  admit  the 
amount.(2)     The 'rule  is  said  to  be  different  in  an  action  of  debt.(3) 

The  stamp  affixed  to  the  probate  is  prima  facie  evidence  that  the  execu-' 
tors  have  received  assets  to  the  amount  covered  by  the  stamp.(4)  An 
inventory  of  the  goods  of  the  deceased,  which  has  been  delivered  by  the 
defendant  to  the  Spiritual  Court,  is  evidence  against  him  as  proof  of  assets ; 
and  it  will  be  competent  to  the  plaintiff  to  prove,  that  the  goods  comprised 


271,  272  ;  where  numerous  American  cases  on  the  point  will  he  found.  As  to  the  liahility  of  the 
corporation  of  the  city  of  New  York,  for  the  acts  of  the  public  administrator,  where  there  is  a 
deficiency  of  assets,  see  Matthews  v.  The  Mayor,  &c.,  of  New  York,  1  Sandf  S.  0.  R.  132.  In 
that  case  it  was  held :  1.  That  the  city  was  liable  for  the  costs  and  expenses  incurred  by  one, 
against  whom  the  pubUc  administrator,  as  such,  had  brought  a  wanton  suit ;  the  party  having 
obtained  a  judgment  for  costs,  and  there  being  no  assets  of  the  intestate,  or  property  of  the  ad- 
ministrator, out  of  which  the  same  could  be  collected ;  2.  That  the  city  was  hable  for  the  amount 
of  such  judgment,  it  being  uncoUectable  because  of  the  public  administrator's  waste  of  assets, 
and  his  being  destitute  of  property ;  3.  That  the  city  was  in  like  manner  liable  for  a  devastavit  of 
the  assets  of  the  intestate ;  4.  That  the  liabihty  of  the  corporation  was  direct  and  primary,  and 
not  of  a  secondary  or  collateral  character ;  and  that,  therefore,  debt  was  the  proper  form  of  action, 
in  fayor  of  the  party  ag;grieved.  The  corporation  are  compensated  for  their  risk,  in  respect  of  in. 
testate  estates,  by  being  allowed  to  use  the  funds  without  being  chargeable  with  interest.  Suarez 
v.  The  Mayor,  &c.,  of  New  York,  2  Sandf  Ch.  R.  l';3.  *  * 

(1)  Mara  v.  Quin,  6  T.  R.  10.  See  Bull.  N.  P.  144.  The  defendant,  under  this  plea,  is  only 
liable  to  the  amount  of  assets  proved.    Harrison  v.  Beccles,  cited  3  T.  R.  688. 

(See  Eidson  v.  Fontaine,  9  Gratt.  (Ya.)  286,  holding  that  the  proof  may  be  given,  though  the 
defendant  will  not  be  chargeable  with  costs.) 

(2)  Note  1130. — *  *  Where  issue  is  joined  on  a  plea  of  payment,  in  assumpsit,  and  no  evi- 
dence is  given  by  either  party,  the  plaintiff  wUl  be  entitled  to  a  verdict  for  a  nominal  sum ;  but 
if  the  defendant  prove  the  payment  of  any  sum,  however  small,  to  the  plaintiff,  the  onus  wiH  be 
upon  the  latter  to  show  that  his  demand  exceeded  the  payment,  and  if  he  fail  to  show  it,  the  de- 
fendant will  be  entitled  to  a  verdict.  Dry  Dock  Bank  v.  M'Intosh,  5  Hill,  290.  And  see  sivpra, 
Vol  I,  and  the  cases  cited  in  note  196.  In  New  York,  a  judgment  by  default  against  execu- 
tors is  not  an  admission  of  assets,  and  in  an  action  on  such  judgment,  suggesting  a  devastavit 
they  may  deny  a  sufficiency  of  assets.  Butler  v.  Hempstead,  18  "Wend.  666.  But  see  contra. 
Dickson  v.  "Wilkinson,  3  How.  U.  S.  R.  57,  where  Mr.  Justice  M'Kinley  said :  "  It  is  well  settled, 
that  a  judgment  by  default  against  an  executor,  or  administrator,  is  an  admission  of  assets  to  the 
extent  charged  in  the  proceeding  against  him,  whether  it  be  by  action  on  the  original  judgment, 
or  by  scire  facias.     Swing's  Executors  v.  Peters,  3  Term  R.  685  ;    The  People  v.  The  Judges  of 

•  Erie,  4  Cowen,  446."  *  * 

(3)  1  Show.  81 1  1  Salk.  296 ;  Bull.  N.  P.  140.  The  plea  of  pUne  adminisiravit  praiier  admits 
the  plaintiff's  demand  to  the  amount  of  the  assets  confessed.    Young  v.  Cordery,  3  B.  Moore,  66. 

(4)  Foster  v.  Blakelock,  5  Barn.  &,  Cress.  328  ;  Curtis  v.  Hunt,  1  C.  &  P.  1 80.  As  to  what  are 
assets,  see  Toller's  Law  of  Executors,  tit.  Assets ;  Com.  Dig.  tit.  Assets ;  Vincent  v.  Sharp,  2 
Stark.  N.  P.  C.  507  ;  Worral  v.  Hand,  Peake's  N.  P.  C.  24;  Bull.  N.  P.  140,  a;  1  Barnes,  240. 
As  to  the  distinction  between  legal  and  equitable  assets,  see  Clay  v.  WilliB,  1  Barn.  &  Cress.  364. 

=f  *  But  the  point  in  the  text  is  not  clearly  agreed.  See  Foster  v.  Blakelock,  5  B.  &  C.  328 ; 
Curtis  V.  Hunt,  1  0.  &  P.  180  f  Steam  v.  MiUs,  4  B.  &  Ad.  657  ;  Mann  v.  Lang,  3  Ad.  &  Ell. 
699.  *  * 
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in  the  inventory,  have  been  undervalued.(l)  If  the  inventory  produced 
does  not  distinguish,  in  the  article  concerning  debts,  between  the  desperate 
and  such  as  are  separate,  it  has  been  considered  sufficient  to  charge  the 
executor  with  the  whole  a.s  prima  facie  assets ;  and  that  he  would  then  be 
called  upon  to  prove  them  desperate :  the  opinion  of  Lord  Hardwicke  is 
cited  as  an  authority  for  this  rule.  (2)  In  a  later  case,  however,  relative  to 
this  point.  Lord  Ellenborough  stated  it  to  be  the  practice  to  require  fur- 
ther evidence  than  is  afforded  by  the  inventory,  of  the  payment  of  debts, 
though  not  stated  to  be  desperate ;  but  that  the  presumption  of  payment 
might  depend  on  the  time,  and  a  number  of  other  circumstances.(3)  In 
the  case  of  Young  v.  Oordery,  which  occurred  subsequently  to  the  case 
before  Lord  Ellenborough,  but  in  the  discussion  of  which  that  authority 
was  not  cited,  the  Court  of  Common  Pleas  seem  to  have  recognized  the 
rule  as  laid  down  by  Lord  Hardwicke,  but  the  express  point  was  uot  de- 
cided.(-±)  The  executor  may  discharge  himself,  by  showing  a  demand  and 
refusal  of  payment.(5) 

Admissions.  (6) 

An  account  rendered  by  an  executor  to  the  plaintiffs,  stating  that  a 
certain  sum  has  been  awarded  in  favor  of  the  estate  of  his  testator,  is  not 
evidence  of  assets,  without  proof  of  the  receipt  of  the  mone3'.(7)  An  ad- 
mission by  the  defendant,  that  a  debt  is  a  just  debt,  or  a  promise  to  pay  it 


(1)  Bull.  N.  P.  140 ;  Giles  v.  Seward,  1  Stark.  N.  P.  0.  32.  The  inventory,  it  has  been  said, 
must  be  signed  by  the  defendant;  it  is  not  sufficient  that  it  has  been  signed  by  the  appraisers. 
Bull.  N.  P.  140. 

*  *  See  the  last  note.  Giving  his  own  promissory  note  for  a  debt  of  the  deceased,  is  evidence 
of  assets.  Bank  of  Troy  v.  Hopping,  13  Wend.  611 ;  HoUand  v.  Clark,  2  T.  &  0.  319.  *  *  (The 
administrator  may  show  that  the  assets  coming  to  his  hands  have  depreciated  in  value.  Arm- 
strong V.  "Walkup,  12  Gratt.  608.) 

(2)  Bull.  N.  P.  140 ;  Smith  v.  Davis,  Selw.  N.  P.  112. 

(3)  Gyles  v.  Dyson,  1  Stark.  K  P.  C.  32. 

*  *  See  the  last  note.  Judgment  recovered  by  an  administrator,  is  prima  facie  evidence  of 
assets ;  and  that  there  was  once  a  conveyance  by  quit  claim  of  the  premises  to  the  administra- 
tor, by  the  intestate  in  his  lifetime,  does  not  rebut  the  presumption.  Blodget  v.  Brinsmaid,  1 
Vermont  11.  9.  *  * 

(4)  3  B.  Moore,  69. 

(5)  Bull.  N.  P.  140,  d;  Salk.  296. 

(6)  Note  1131. — **  As  to  how  far  the  admissions  or  acts  of  one  administrator,  in  reference  to  the 
acknowledgment  or  liquidation  of  demands  against  the  estate,  are  obhgatory  upon  liis  co-admin- 
istrator, or  binding  upon  the  estate,  see  M'Intire  v.  Morris,  14  Wend.  90.  An  administrator  has 
no  power  to  confess  judgment  against  his  co-administrator.  Heisler  v.  Kuipe,  1  Browne,  319. 
In  an  action  against  administrators,  the  admission  of  indebteijness  by  one  will  not  entitle  the 
plaintiff  to  recover.  Such  evidence,  if  admitted  as  a  link  iu  the  chain  of  testimony,  should  be 
excluded  from  the  consideration,  of  the  jury,  unless  the  admissiom  of  all  the  administrators  is 
shown.  And  the  opinion  of  Spencer,  J.,  in  James  v.  Hackley,  16  J.  R.  2'n,  contra,  was  disap- 
proved in  Forsyth  v.  Garson,  5  Wend.  558.  *  * 

(1)  Williams  V.  Innes,  1  Oampb.  N.  P.  0.  364.  And  see  1  Salk.  207;  Cro.  BUz.  43,  that  a 
judgment  recovered  is  not  assets  tiU  execution  levied. 
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as  soon  as  he  can,  is  not  evidence  to  charge  him  with  assets :(!)  such  ad- 
mission, said  the  court,  must  be  understood  with  a  reasonable  intendment, 
and  the  executor  could  not  mean  to  pledge  himself  to  commit  a  devastavit 
by  paying  this  debt,  before  others  of  a  higher  nature.  Or,  if  an  adminis- 
trator submit  to  an  arbitration  respecting  the  amount  of  a  debt  supposed 
to  be  due  from  the  intestate,  such  a  submission  is  not  an  admission  of 

'  assets,  unless  the  question  of  assets  be  also  referred.(2)  ISTor  will  an  ex- 
ecutor admit  assets  by  paying  interest  on  a  bond  due  from  the  testator  :(3) 
.it  would  be  unreasonable,  that  he  should  -be  liable  for  the  whole  debt,  or 
by  paying  a  part  out  of  his  own  funds,  or  that  because  he  has  enough  in 
his  hands  to  pay  for  the  interest,  he  should  be  thereby  concluded  from  dis- 

■    puting  assets  for  the  principal. 

Assets  exhausted. 

In  answer  to  the  proof  of  assets,  the  defendant  may  show,  under  the 
issue  joined  on  the  plea  a£  plene  administravit,  that  he  has  exhausted  the 
assets,  by  discharging  other  debts  of  the  deceased,  not  inferior  in  their 
nature,  to  that  of  the  plaintifif.(4)  In  an  action,  therefore,  on  a  judgment 
recovered  against  the  deceased,  to  which  the  defendant  pleaded  plene 
administravit,  and  at  the  trial,  the  plaintiff  did  not  prove,  that  the  judg- 
ment had  been,  docketed,  in  pursuance  of  the  stat.  4  &  5  "W.  &  M.  c.  20, 
the  defendant  was  allowed  to  prove  payment  of  bond  debts  to  the  extent 
of  the  assets  ;(5)  for  the  statute  of  W.  &  M.  expressly  enacts,  that  judg- 
ments, not  docketed  in  the  manner  therein  mentioned,  shall  not  affect  lands 
or  tenements  as  to  purchasers  or  mortgagees,  or  have  any  preference 
against  heirs,  executors,  or  administrators,  in  their  administration  of  the 
estates  of  their  ancestors,  testators,  or  intestates ;  so  that  all  such  judg- 


(1)  Hindsley  v.  Russell,  12  East,  232. 

(2)  Pearson  v.  Henry,  5  T.  R.  6 ;  Barry  v.  Bush,  1  T.  B.  691 ;  Worthington  v.  Barlow,  1 
T.  R.  453. 

(3)  Cleverly  v.  Brett,  cited  by  Buller,  J.,  5  T.  R.  8.  But  it  seems  that  the  payment  of  interest 
throws  the  onus  of  disproving  assets  on  the  executor.  Id.  If  the  executor  refers  the  creditor 
to  another  person,  for  information  upon  the  subject  of  assets,  which  that  person  says  is  equivalent 
to  an  admission  by  himself  (1  Camp.  N.  P.  0.  364),  the  executor  may  admit  assets  by  his  plead- 
ing, or  by  suffering  judgment  by  default,  and  will  thereby  be  concluded  in  proceedings  suggesting 
a  devastavit.     1  WUs.  259 ;  1  Salk.  310 ;  3  T.  R.  685  ;  1  Saund.  335,  u. 

(4)  And  the  rule  is  the  sale  where  issue  is  taken  on  the  plea  of  plene  administravit  proBter.  Bl. 
R.  1105. 

*  *  See  2  Ann.  U.  S.  Dig.  p.  186,  1  Supplement  to  U.  S.  Dig.  pp.  818,  827,  828,  83'7 ;  2  &r. 
Bv.  §  348,  n.  c.  *  * 

(An  order  or  decree  of  the  surrogate  directing  the  payment  of  a  sum  certain  is  conclusive  upon 
the  executor  in  an  action  against  hi,m  for  the  money.  Baggott  v.  Boulger,  2  Duer  (N.  T.)  160 ; 
Ralston  V.  "Wood,  15  111.  159.) 

(5)  Hickey  v.  Haytor,  6  T.  E.  384.  Respecting  the  legal  order  for  payment  of  debts,  see 
Toller's  Law  of  Executors,  b.  3,  ch.  2 ;  Com.  Dig.  Administration,  C,  2.  Rent  for  land  demised, 
whether  by  deed  or  parol,  is  regarded  a,s  a  specialty  debt.  Id. ;  Thompson  v.  Thompson,  9  Price, 
471.    Where  the  person  dies  in  a  foreign  country,  see  Bruce  v.  Bruce,  2  Boa.  &  PuU.  229,  n. 
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ments  are  put  on  the  footing  of  simple  contract  debts.  And,  for  this 
reason,  the  defendant  in  the  last  cited  case  might  have  proved  payment  of 
debts  on  simple  contract,  as  well  as  debts  by  specialty.  If  the  action  were 
upon  a  bond,  it  seems  that  the  defendant  could  not  prove  payment  of 
simple  contract  debts,  under  the  plea  of  phne  administravit,  though  he 
may  not  have  had  notice  of  the  bond  debt ;  but  he  ought  to  plead  that 
such  payments  have  been  made  without  notice.(l)  But  where  the  execu- 
tor,had  paid  all  the  debts  and  legacies,  after  the  expiration  of  the  year 
from  the  testator's  death,  and  paid  over  the  residuary  estate  to  the 
residuary  legatee,  without  notice  of  any  other  subsisting  demand,  evidence 
of  these  facts  was  admitted,  upon  an  issue  joined  on  the  plea  of  plene  ad- 
ministravit.{2)  If  payments  of  debts  in  equal  degree  have  been  made, 
without  notice,  or  if  debts  of  a  superior  degree  have  been  discharged,  after 
the  commencement  of  the  action,  this  cannot 'be  given  in  evidence  under 
this  plea,  in  the  common  form.(3) 

If  the  action  is  assumpsit,  and  the  debt,  which  the  defendant  has  paid, 
is  one  by  simple  contract,  the  creditor  himself  is  competent  to  prove  it : 
he  may  also  prove  his  receipt  of  the  money  from  the  defendant.  If  the 
action  is  brought  upon  a  bond  of  the  deceased,  and  the  defendant  intends 
to  give  evidence  of  payment  of  other  bond  debts  in  the  course  of  admin- 
istration of  assets,  the  execution  of  those  bonds  ought  to  be  proved  in  the 
regular  manner,  by  proof  of  the  sealing  and  delivery ;  and  if  there  is  a 
subscribing  witness,  the  bond  creditor  would  not  be  competent  to  prove 
the  execution,  though  he  may  prove  the  payment  of  money  upon  the 
bond,  and  that  he  delivered  it  up  to  the  defendant.(4)  But  if  the  debt, 
which  has  been  paid,  is  a  bond  debt,  and  the  action  against  the  executor 
is  assumpsit  on  a  simple  contract,  there,  it  is  said,  proof  of  payment  is 
sufScient  without  proof  of  the  sealing  and  delivery  of  the  bond  ;  and  the 
reason  given  is,  that  if  there  is  no  bond,  yet  in  this  action  the  administra- 
tion will  be  good  ;(5)  and  in  such  case,  says  Mr.  Justice  BuUer,(6)  the 


(1)  See  6  T.  E.  388,  by  Lawrence,  J.  See  Sawyer  v.  Mercer,  1  T.  E.  690.  Constructive 
notice  of  judgments,  if  docketed,  and  of  other  debts  of  record,  is  sufdoient ;  but  actual  notice  is 
required,  in  the  case  of  other  species  of  debts ;  such  notice  need  not  be  by  suit.  Toller,  292 
(6th  ed.) 

(2)  Chelsea  Water  Works  Company  v.  Cowper,  1  Esp.  N".  P.  C.  2'75  ;  1  Mod.  114;  3  Mod.  115. 
As  to  the  proof  of  due  administration  in  tlie  case  of  limited  administration,  see  1  Mod.  lli; 
Latch.  160 ;  Tackham's  Case,  6  Eep. 

(3)  Dyer,  33  a  |  Com.  Dig.  Administration,  C,  2  ;  2  Cro.  9.  See  1  Leon.  312  ;  2  Leon.  60 ; 
Salk.  155 ;  Vin.  Ab.  Et.  P.  6,  pi.  3. 

(4)  In  the  case  of  Kingston  v.  G-rey  (1  Lord  Eaym.  745),  the  report  states,  that  "  a  creditor  was 
admitted  by  Lord  Holt,  Chief  Justice,  to  prove  his  bond,  and  the  debt  due  upon  it,  uponpfene 
admmisiramt,  he  having  before  received  of  the  administrator,  and  delivered  up  the  bond."  This 
is  the  whole  of  the  report ;  from  which  it  does  not  appear,  whether  the  action  against  the  de- 
fendant was  assumpsit,  or  whether  debt  upon  bond;  nor  does  it  appear,  whether  the  execution 
of  the  bond  was  atte^ed  by  a  subscribing  witness. 

(5)  Saunderson  v.  NichoUe,  1  Show.  81 ;  Bull.  N.  P.  143. 

(6)  BuU.  N.  P.  143,  citing  1  Lord  Eaym.  H5.     Vide  supra,  n.  4. 
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creditor  may  prove  his  bond,  and  tlie  debt  upon  it,  and  tlie  payment 
of  it. 

The  defendant  may  show,  under  the  plea  of  plene  administravit,  that  he 
has  paid  out  of  his  own  money  to  the  amount  of  the  value  of  the  assets  in 
his  possession,  provided  he  has  made  the  payment  in  discharge  of  debts 
not  inferior  in  their  kind  to  the  debt  of  the  plaintiff,  and  before  the  com- 
mencement of  the  action.(l)  He  may  also  give  in  evidence  a  debt  of  equal 
or  higher  degree,  due  to  himsel£(2)  And  he  may,  under  this  plea,  retain 
to  the  amount  of  the  expenses  of  administering,  for  which  he  has  made 
himself  personally  responsible.(3)  But  payment  to  a  co-executor;  though 
made  for  the  express  purpose  of  satisfying  the  plaintiff,  is  a  sufiicient  de- 
fence against  the  plaintiff's  demand. (4) 

Executors  de  son  tort. 

An  executor  de  son  tort  cannot  retain  for  his  own  debt,  though  it  may 
be  of  a  superior  nature  ;(5)  but  he  may  prove,  under  the  plea  of  plene 
administravit,  that  he  delivered  over  the  property  of  the  deceased  to  the 
rightful  administrator,  before  the  action  was  brought.(6)  And  to  deprive 
him  of  the  privilege  of  retaining,  it  has  been  said,  that  the  plaintiff  must 
give  the  will  in  evidence,  and  show  who  are  the  rightful  executors.(7) 

It  is  usual  to  plead  a  retainer  of  assets  specially,  and  this  appears  to  be 
necessary  where  the  defendant  intends  to  give  in  evidence  the  existence 
of  outstanding  debts  of  a  higher  nature. (8)     With  respect  to  the  proof  of 


(1)  Co.  Litt.  283  a;  Bull.  N.  P.  140;  Jenk.  Cent.  p.  188  ;  1  Brownl.  65.     Vide  supra,  p.  6'?3. 

(2)  1  "Will.  Saund.'333,  n;  Plumer  v.  Merchant,  Burr.  1380;  BuU.  N.  P.  141.  See  Bond  v. 
Green,  Brownl.  15  ;  Harry  v.  Jones,  4  Price,  89. 

Note  1132. —  *  *  a  debt  barred  by  the  Statute  of  Limitations  Is  not  alegal  demand;  and  an 
executor  has  no  right  to  retain  for  such  a  demand  due  to  him  personally,  although  the  will  direct 
the  payment  of  all  just  debts,  and  the  testator  was  the  parent  of  the  executor.  Rogers  v.  Rogers, 
3  "Wend.  505.  Nor  can  an  administrator  retain  to  pay  on  a  contract  for  the  sale  of  lauds,  which 
has  been  canceled,  and  thus  benefit  the  intestate's  heirs  at  the  expense  of  his  creditors.  Har- 
mon v.  Durham,  3  Wend.  367.  An  executor  de  son,  tort  cannot  retain  for  his  own  debt.  Partee 
V.  Oaughran,  9  Terg.  460 ;  Kinnard  v.  Toung,  2  Rich.  Bq.  247.  And  see  1  Suppl.  to  TJ.  S.  Dig. 
pp.  796,  831 ;  2  G-r.  Ev.  §  350,  n.  Where  a  party  sued  in  New  York,  claims  to  retain  money, 
as  the  administrator  of  a  deceased  person,  he  must  distinctly  allege  the  fact  that  letters  have 
been  granted  to  him,  and  the  name  of  the  Officer  by  whom  they  were  granted.  Beaoh  v.  King, 
17  Wend.  197.  *  * 

(3)  Gillies  v.  Smlther,  2  Stark.  N.  P.  C.  528.  It  was  held  not  necessary  to  plead  the  biU  for 
the  expenses,  as  an  outstanding  debt. 

(4)  Crosse  v.  Smith,  7  East,  246. 

*  *  See  1  Suppl.  to  TJ.  S.  Dig.  831 ;  1  Ann.  IT.  S.  Dig.  189.  *  * 

(5)  Curtis  V.  Palmer,  3  T.  R.  587. 

(6)  1  Salk.  313;  3  T.  R.  590. 

(The  surrender  does  not  in  all  cases  discharge  one  has  become  liable  de  son  tori.  Morrison  v. 
Smith,  Busbee  Law,  (N.  C.)  399. 

(7)  BuU.  N.  P.  143.  The  executor  de  son  tort  may  prove  the  payment  of  debts  in  their  order 
'jnder  the  plea  ofplene  administravit. 

(8)  BuU  N.  P.  141.    See  Bond  v.  Green,  Brownl.  75.    It  wUl  be  presumed  that  the  securities 
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sucli  debts,  where  issue  is  taken  on  an  aTerment,  that  there  are  not  assets 
except  to  a  particular  amount,  the  substance  of  the  issue  is.  Whether  the 
assets  exceed  the  amount  covered  by  the  debts  ?(1)  Where  the  judgment 
or  debts,  pleaded  as  outstanding,  are  upon  penalties,  the  penalties  are  con- 
sidered as  the  debts  legally  due ;  but,  .in  a  proper  form  of  replication, 
objection  may  be  taken  to  the  executor  insisting  on  a  larger  outstanding 
debt  than  the  amount  of  the  sums  secured.(2)  Where  the  plaintiff 
replies,  that  a  judgment,  pleaded  by  an  executor,  was  obtained,  or  kept 
on  foot  by  fraud,  he  may  prove  that  the  judgment  has  been  entered  for 
more  than  the  amount  of  the  debt  due ;  in  answer  to  this,  however,  the 
•  executor  may  show  a  mistake  in  entering  up  the  judgment.(3)  A  judg- 
ment creditor  is  not  a  competent  witness  to  prove  the  fairness  of  his  own 
debt.(4)  If  an  executor  pleads  a  retainer  for  his  own  debt,  and  also  a 
judgment  recovered,  or  several  judgments  recovered,  or  bonds  outstand- 
ing, the  plaintiff  will  entitle  himself  to  a  verdict,  by  falsifying  or  avoiding 
any  part  of  the  defendant's  plea.(5) 

Beplication  aa  to  time  of  having  assets. 

If  an  executor  plead  plene  administravit,  and  the  plaintiff  reply  that  he 
sued  out  his  original  on  such  a  day,  and  that  the  defendant  had  assets 
then ;  and  the  defendant,  in  his  rejoinder,  takes  issue,  that  he  had  not 
assets  then ;  the  plaintiff  need  not  give  in  evidence  a  copy  of  the  original, 
to  prove  the  time  of  its  being  taken  out,  because  the  defendant  admits  it 
by  his  rejoinder.  But  if  the  plaintiff  reply  assets  at  the  time  of  exhibiting 
his  bill,  namely,  on  such  a  day,  and  conclude  his  replication  to  the 
country,  as  in  such  case  he  may,  there,  although  the  plaintiff  states  his 
bill  to  have  been  exhibited  on  the  first  day  of  the  term,  yet  if,  in  fact,  it 
was  exhibited  afterwards,  the  defendant  may  take  advantage  of  this  on 
the  evidence,  so  that  he  shall  not  be  bound  for  what  he  paid  before.  (6) 
The  difference  between  these  two  cases,  says  Mr.  Justice  BuUer,  depends 
solely  on  the  manner  of  the  plaintiff's  replying ;,  for,  in  the  first  case,  the 
plaintiff  alleges  the  time  of  suing  out  the  original,  as  a  distinct  positive 
fact,  and  concludes  with  an  averment ;  and  so  the  defendant  is  at  liberty 


entered  into  by  the  testator,  were  for  just  debts,  unless,  the  contrary  be  averred  in  pleading. 
Bull.  N.  P.  142. 

(1)  Moore  v.  Andrews,  Hob.  133;  1  Saund.  333,  n. 

(2)  1  Saund.  334,  n;  3  Lev.  368;  Bull.  N.  P.  141 ;  5  T.  E.  307. 
*  *  See  United  States  v.  Hoar,.  2  Mason,  312.  *  * 

(3)  Pease  v.  Naylor,  5  T.  E.  80  ;  2  Saund.  60,  n.  It  may  be  shovni  that  the  creditor  would 
have  taken  less  than  the  sum  pleaded,  if  the  executor  be  proved  to  have  had  assets  to  that 
amount.  Parker  v.  Atfleld,  1  Salk.312.  An  executor  may  confess  a  judgment,  for  the  express  pur- 
pose of  defeating  the  action.  Tolputt  v.  Wells,  1  Maule  &  Selw.  404 ;  Pickstock  v.  Lyster,  3 
Maule  k  Selw.  375. 

(4)  Campion  v.  Bentley,  1  Esp.  N.  P.  C.  343. ' 

(6)  Campion  v.  Bentley,  1  Esp.  N.  P.  C.  343;  Salk.  312  ;  BiiU.  N.  P.  142 ;   1  Saund,  337  a,  D. 
(6)  Bull.  N.  P.  144. 
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to  take  issue,  in  liis  rejoinder,  on  the  time  of  tlie  issuing  of  the  original,  or 
on  his  having  assets ;  but,  in  the  last  case,  the  defendant  has  no  opportunity 
of  putting  in  issue  the  time  of  exhibiting  the  bill ;  but  is  obliged  to  join 
in  the  issue  taken  by  the  plaintiff,  that  the  defendant  had  assets  on  the 
day  when  the  plaintiff  exhibited  his  bill,  and  the  day  mentioned  in  the 
replication,  being  alleged  under  a  videlicit,  is  totally  immaterial. 

The  evidence  in  suits  brought  against  executors  and  administrators  has 
been  considered  in  the  observations  on  the  particular  actions  before 
treated  of;  and  particularly  the  effect  of  their  acknowledgments  of  debts 
barred  by  the  Statute  of  Limitations.  (1)  The  time  of  limitation,  where 
the  deceased  dies  abroad,  begins  to  run  only  from  the  time  of  obtaining 
probate  or  the  grant  of  the  letters  of  administration.(2)  It  seems  that  no 
action  of  law  can  be  maintained  against  an  executor,  for  a  legacy,  or  an 
administrator,  for  the  distributive  share  of  an  intestate's  property,  notwith- 
standing there  is  proof  of  assets,  and  of  an  express  promise  of  payment.(3) 
An  action  at  law  lies  against  an  executor  to  recover  a  specific  chattel 
bequeathed  after  his  assent  to  the  bequest.(4)  A  co-obligor  in  the  bond 
to  'the  ordinary  entered  into  by  the  administrator,  under  stat.  22  and  23 
Car.  II,  c.  10,  is  a  competent  witness,  on  his  behalf,  to  prove  a  tender ;  for 
the  bare  possibility  of  an  action  being  brought  against  the  witness  is  no 
objection  to  his  competency.(5) 


(1)  Vide  supra,  p.  455. 

*  *  See  further,  Angell  on  Limitations,  p.  218  ;  2  Kent  0.  416 ;  Index  to  B.  0.  L.  R.  Tol.  37, 
p.  SOT ;  2  U.  S.  Dig.  385  ;  Suppl.  to  XT.  S.  Dig.  822,  823  ;  1  Ann.  TJ.  S.  Dig.  26t ;  2  Id.  183 ;  2 
Gr.  My.  §§  342,  359,  n.j  2  N.  T.  Dig.  1030.  *  * 

(The  following  are  some  of  the  later  eases  involving  the  right  of  the  executor  or  administrator 
to  interpose  the  Statute  of  Limitations.  Ferryman,  Bx  parte,  25  Ala.  19;  "Wilkinson  v.  Moore, 
21  Mia.  (5  Gush.)  61 ;  Ryan  v.  Jones,  15  111.  1 ;  Rutherford  v.  Lewis,  5  Ind.  530 ;  King  v.  Tirrell, 
2  Gray  (Mass.)  331 ;  Allen  v.  Farrington,  2  Sneed  (Tenn.)  526 ;  Stillman  v.  Young,  16  111.  318  ; 
Reeves  v.  BeU,  2  Jones'  Law  N".  0.  254;  Rawlings  v.  Adatns,  1  Md.  26;  Smith  v.  Smith,  Id.  55  i 
Toung  V.  Mackall,  4  Md.  362.) 

(2)  Douglas  V.  Forrest,  4  Bing.  691 ;  Murray  v.  E.  I.  Company,  5  Barn.  &  Aid.  204.  With 
respect  to  the  effect  of  the  letters  of  administration,  as  to  vesting  the  propertyof  the  intestate  hy 
relation,  see  by  Lord  Bllenborough,  R.  v.  Horsley,  8  Bast,  41 0 ;  by  Lord  Tenterden,  Wooley  v. 
Clark,  5  Bam.  &  Aid.  146 ;  Com.  Dig.  Administration,  B,  10 ;  2  Roll.  Abr.  554,  615,  25. 

*  *  See  the  next  preceding  note.  *  * 

,(3)  Deeks  v.  Strutt,  5  T.  R.  690  ;  Jones  v.  Tanner,  1  Bam.  &  Cress.  544.  See  Atkins  v.  King, 
Gowp.  284 ;  Hawkes  v.  Saunders,  Cowp.  289 ;  Gorton  v.  Dyson,  1  Bro.  &  Bing.  219.  In  Deeks 
V.  Strutt,  it  was  remarked  by  Grose,  J.,  that  in  that  case  there  was  no  evidence  of  an  express 
promise ;  as  to  which,  see  by  Littledale,  J.,  1  B.  &  C.  544. 

(4)  Doe  V.  Guy,  3  East,  120. 

(5)  Carter  v.  Pearce,  1  T.  R.  164. 
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CHAPTEK  III. 

OF   EVIDENCE   IN   ACTIONS  AGAINST   SHERIFFS. 

Previous  to  treating  of  the  particular  actions  which  are  usually 
brought  against  sheriffs,  it  will  be  convenient  to  premise  some  general 
observations  on  the  subject  of  variances,  in  the  stateiient  of  the  proceed- 
ings in  which  they  are  concerned,  and  respecting  their  responsibility  for 
the  acts  of  their  officers. 

First,  with  respect  to  the  subject  of  variance  in  actions  brought  against 
sheriffs,  the  distinctions  between  allegations  of  matter  of  substance,  and 
allegations  of  matter  of  description,  has  been  before  adverted  to ;  and  it 
has  been  shown,  that  the  former  are  to  be  substantially  proved,  but  the 
latter  must  be  proved  literally.(l)  Where  the  pleadings  contain  irrelevant 
matter,  that  need  not  be  proved :  but  where  the  dllegations  are  material, 
and  cannot  be  altogether  omitted,  there,  although  they  are  stated  with 
unnecessary  minuteness,  they  must  be  supported  in  evidence,  according  to 
the  precise  manner  in  which  they  are  set  forth.(2) 

Where,  in  an  action  for  an  escape,  an  averment  was  made  of  a  recog- 
nizance of  bail  having  been  entered  into,  before  a  jndge  at  chambers,  on 
account  of  the  person  making  the  escape,  who  surrendered,  in  discharge 
of  his  bail,  and  was  thereupon  committed,  and  it  appeared,  by  an 
examined  copy  of  the  record,  that  the  recognizance  purported  to  be  taken 


(1)  Vide  sv/pra.  It  has  been  said  that  a  scilicet  has  a  healing  efifeot  -where  the  averment  is  of 
matter  of  substance,  by  Lord  Tenterden,  and  Bayley,  J.,  in  Draper  v.  Garratt,  2  Bam.  &  Cress.  5. 

Note  1133. — *  *  In  consideration  of  the  onerous  and  responsible  duties  of  the  office  of  sheriff, 
he  is  especially  iavored  by  various  statutory  provisions,  in  most  or  all  of  thQ  states,  in  respect  of 
the  mode  of  pleading  their  defence,  of  costs  and  of  limitations  of  actions  against  them.  In  ac- 
tions against  sheriffs  for  acts  done  viriute  officii,  in  New  York,  they  may  in  all  cases  plead  the 
general  issue  and  give  the  special  matter  in  evidence,  without  notice.  2  R.  S.  217,  §  29.  And 
they  are  entitled  to  double  costs,  where  they  defend  and  have  judgment  upon  verdict,  demurrer, 
nonsuit,  nonpros,  or  discontinuance.  Id.  330,  §  3.  Actions  against  them  for  ofScial  acts,  done 
or  omitted  by  them,  must  be  brought  within  three  years,  except  for  escapes,  which  must  be 
brought  within  one  year  from  the  time  of  the  escape.  Id.  224,  §§  21,  22.  But  this  does  not 
apply  to  acts  done  colore  officii,  as  where  the  officer  is  ^Uty  of  a  trespass,  and  the  aggrieved 
party  cannot  resort  to  his  official  bond.  19  "Wend.  283 ;  13  Id.  35.  And  see  Fisher  v.  Pond,  1 
Hill,  672,  as  to  the  time  when  the  statute  commences  to  run.  And  the  above  distinction  be- 
tween acts  done  virtuie  officii,  and  colore  officii,  applies  in  relation  to  venue ;  actions  in  the  former 
case  being  local,  and  in  the  latter  transitory.  2  R.  S.  277,  §  28  ;  Faircliild  v.  Case,  24  Wend. 
381.  And  where  a  sheriff  is  sued  for  acts  done  in  the  execution  of  process,  he  may  retain  his 
own  attorney  and  conduct  the  defence,  although  he  is  indemnified  by  the  party  suing  out  the 
process.     Peck  v.  Acker,  20  Wend.  605.  *  * 

(The  limitation  of  time  prescribed  by  the  code  within  which  actions  may  be  brought  against 
the  sheriff,  is  three  years ;  except  as  to  the  action  for  an  escape.  Code  of  N.  T.  §  92.  The  latter 
action  must  be  brought  within  one  year.     §  94.) 

(2)  By  Lord  Alvanley,  Oh.  J.  ;  Turner  v.  Byles,  3  Bos.  &  Pull.  461 ;  Bristow  v.  Wright,  Doug. 
667.    See  VoL  I. 
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before  the  Court  of  King's  Bencli,  the  variance  was  held  fatal ;  and  evi- 
dence was  not  allowed  to  be  given  by  the  filazer's  book,  that  the  bail  was, 
in  fact,  put  in  before  the  judge  at  chambers.(l)  Here  it  was  attempted  to 
introduce  new  matter  to  prove  an  indispensable  averment.  In  like  man- 
ner, in  an  action  brought  against  the  sheriff,  upon  the  st.  8  Anne,  ch.  14, 
for  removing  goods,  without  satisfying  the  landlord  his  rent,  where  it  was 
alleged  that  the  fieri  facias,  under  which  the  sheriff  seized  the  goods, 
issued  out  of  the  Court  of  King's  Bench,  and  it  was  proved  to  have 
issued  out  of  the  Court  of  Common  Pleas ;  it  was  held,  that  the  seizure 
and  removal  of  the  goods  under  the  writ  was  the  foundation  for  the 
action,  and  that  the  plaintiff  was  bound  to  prove  the  issuing  of  it  accord- 
ing to  his  allegation. (2) 

Where  a  former  judgment  was  stated  to  be  for  damages  for  the  non- 
performance of  seyeral  promises,  and  the  judgment  produced  appeared  in 
consequence  of  a  remittitur  having  been  entered  on  all  the  counts  except 
the  first,  to  be  for  the  non-performance  of  one  promise,  the  variance  was 
held  fatal.(3)  "Where  the  declaration  stated  that  the  party  was  "  arrested 
under  a  writ  indorsed  for  bail,  by  virtue  of  an  affidavit  now  on  record," 
but  no  proof  of  the  affidavit  was  produced,  the  plaintiff  was  nonsuited.(4) 
And  in  an  action  for  a  false  return  to  a  testatum  fieri  facias  against  the 
bail,  where  the  declaration  stated  that  the  plaintiffs,  by  the  judgment  of 
the  court,  recovered  against  the  bail  a  certain  sum,  which  was  adjudged 
by  the  court ;  and  the  proof  of  this  averment  was  an  office  copy  of  the 
recognizance  of  the  bail,  and  an  office  copy  of  the  scire  facias  roll,  which 
concluded  in  the  common  form,  "  therefore  it  is  considered  that  the  plain- 
tiffs have  this  execution  against  the  bail ;"  the  court  held,  that  this  was  a 


(1)  Sevan  v.  Jones,  4  Bam.  k  Cress.  407. 

(Under  tlie  present  practice,  the  variance  is  not  deemed  material  where  it  does  not  mislead  the 
opposite  party.  Harmony  v.  Bingham,  1  Duer  R.  210 ;  Catlin  v.  Gunter,  1  Kernan  R.  368 ; 
Code  of  K  T.  §  169.  The  variance  is  fatal,  when  the  plaintiff  fails  to  prove  the  cause  of  action 
Bet  forth  in  his  complaint,  though  he  succeeds  in  proving  another  and  different  cause  of  action. 
"Walter  v.  Bennett,  16  New  York  State  (2/Smith),  250.  "When  the  action  was  for  the  recovery 
of  personal  property,  i.  e.  a  hill  of  exchange,  with  damages  for  its  wrongful  detention,  and  the 
proof  was  that  the  defendant,  acting  as  plaintiff's  agent,  sold  certain  property,  and  received  for 
it  a  draft,  which  he  procured  to  he  discounted  and  placed  to  his  own  credit,  no  demand  of  the 
draft  or  proceeds  having  been  made  of  him  hefore  suit.) 

(2)  Sheldon  v.  "Whitaker,  4  Bam.  &  Cress.  15S.  If  the  process  stated  in  the  pleadings  is  a 
letitat,  in  a  plea  of  trespass,  and  that  proved  is  in  trepass  ac  eiiam,  &o.,  it  will  be  a,  ground  of 
nonsuit.  Gunter  v.  Clayton,  2  Lev.  85.  But  an  allegation  of  a  writ  of  cos.  sa.  wiU  be  supported 
by  proof  of  an  alias.    BulL  N.  P.  65. 

(3)  Edwards  v.  Lucas,  5  Bam.  &  Cress.  658. 

(4)  "Webb  V.  Sheriff  of  Middlesex,  1  Bos.  A  Pull.  281 ;  2  Esp.  N.  P.  C.  671 ;  Tildar  v.  Sutton, 
BuU.  N.  P.  66.  See  "Wilooxon  v.  Nightingale,  4  Bing.  503.  When  the  declaration  alleges  that 
the  affidavit  was  made  generally,  without  saying  by  whom,  it  is  sufficient  to  prove  it  by  an  ofSce 
copy ;  though  if  it  were  alleged  to  have  been  made  by  the  plaintiff,  perhaps  the  original  ought 
to  be  produced.  Casbum  v.  Reed,  2  B.  Moore,  60 ;  Croke  v.  Cowling,  Bull.  K  P.  14.  Actions 
for  malicious  arrest. 
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variance  between  tlie  allegation  and  the  proof:  tHe  allegation  is,  tliat  by 
ih^  judgment  of  tbe  court  the  plaintiffs  recovered;  in  other  words,  that  the 
plaintiffs  had  judgment  to  recover  ;  but  the  record  only  proved  that  they 
had  judgment  of  execution,  or,  more  properly  speaking,  it  is  an  award  of 
exectition.(l) 

Where  in  an  action  for  an  escape,  the  plaintiff,  in  stating  the  proceed^ 
ings  previous  to  the  writ  of  execution,  under  which  the  person  making 
the  escape  had  been  taken  into  custody,  alleged  the  issuing  of  scire  facias, 
■which  he  failed  to  prove,  but  which  was  unnecessary,  inasmuch  as  the 
"writ  had  been  issued  -within  a  year  of  the  judgment,  the  variance  was  held 
immaterial. (2)  And  where,  in  an  action  for  a  false  return  to  a  fieri  facias, 
the  declaration  stated,  that  the  judgment  was  recovered  in  a  particular 
term,  "  as  appeared  by  the  record,"  and  the  proof  was  of  a  judgment  in  a 
different  term,  this  was  held  not  to  be  a  material  variance ;  and  that  the 
averment,"  "  as  appears  by  the  record,"  was  surplusage,  and  might  be  re- 
jected.(3)  And  in  an  action  against  the  sheriff',  for  taking  insufficient 
pledges  in  a  replevin  bond,  a  variance  in  the  statement  of  the  names  of 
the  suitors  before  whom  the  county  court  was  holden,  was  considered  im- 
lnaterial.(4) 
'  In  the  case  of  Wigley  v.  Jones,  the  declaration  alleged,  that  the  party 
was  brought  before  a  judge,  by  virtue  of  an  habeas  corpus,  and  by  him 
committed  to  the  custody  of  the  marshal  at  the  suit  of  the  plaintiff,  "  as 
by  the  record  thereof,  now  remaining  in  the  Court  of  King's  Bench  mani- 
festly appears  ;'■'  and  in  proof  of  this  commitment,  the  plaintiff  produced 
in  evidence  the  writ  of  habeas  corpus,  with  the  committitur  indorsed  thereon, 
from  the  office  of  the  clerk  of  the  papers  in  the  King's  Bench  prison.  It 
was  objected,  that  this  was  not  a  record  of  the  court,  within  any  proper 
sense  of  the  word ;  but  the  objection  was  overruled  at  the  trial,  and,  as 
the  Court  of  King's  Bench  afterwards  held,  properly  overruled ;  for  ac- 
cording to  the  practice  of  the  court,  such  writs  with  the  committitur  in- 
dorsed, are  never  returned,  or  filed,  or  kept  by  the  court  at  Westminster, 
or  elsewhere,  but  have  always  remained,  as  any  other  warrant  naturally 
would,  in  the  hands  of  the  officer  to  whom  it  was  directed,  as  his  voucher 


(1)  Phillipson  v.  Mangles,  H  East,  516. 

(2)  Bromfield  v.  Jones,  4  Barn.  &  Cresa.  385.  The  declaration,  after  alleging  the  previous  pro- 
ceedings, together  with  the  issuing  of  the  scire  facias,  stated  that  the  writ  thereupon  issued. 

(3)  Stoddart  v.  Palmer,  3  Barn.  Sc  Cress.  2.  See  Purcell  v.  Macnamara,  9  East,  157  ;  Phillips 
t.  Shaw,  4  Barn.  &  Aid.  435.  Where  matter  of  record  is  insisted  on,  only  by  way  of  induce- 
ment, the  party  insisting  on  it  need  not  include  '^ prout  patet per  recordJum."  Co.  Lltt.  303 ;  Wate 
T.  Brigg,  1  Lord  Raym.  35. 

(4)  Draper  v.  Garratt,  2  Bart.  *  Cress.  2.  The  case  of  Bushey  v.  "Watson  {2  Black.  P.  1050), 
where  in  an  action  for  a  malicious  prosecution,  the  indictment  was  stated  to  have  been  preferred 
at  the  general  sessions,  omitting  the  word  quarter ;  and  it  was  held,  that  where  the  declaration 
set  out  a  count  which  has  authority  to  proceed,  it  need  not  exactly  copy  the  style  of  the  count. 
And  see  further  on  the  subject  of  variances  in  actions  against  sheriffs,  1  Sid.  5  ;  Bull.  N.  P.  65  ; 
Hendray  v.  Spencer,  cited  in  K.  v.  Pippett,  1  T.  E.  236. 
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and  authority :  nor  can  they  properly  be  entered  on  record,  either  by 
themselves,  or  as  part  of  any  other  record  or  proceeding.  The  allegation, 
therefore,  respecting  such  a  writ,  is  either  an  impertinent  allegation,  and 
may  be  rejected  as  surplusage,  or,  at  any  rate,  may  be  considered  as  not 
requiring  any  other  proof  than  what  it  received  by  the  production  of  the 
writ  and  return,  which  are  quasi  of  record. (1) 

(Under  the  present  practice  the  variance  will  not  be  regarded  as  material^ 
where  it  does  not  mislead  the  opposite  party,  or  does  not  constitute  a  fail- 
tire  of  proof.  The  general  rules  on  this  subject,  which  apply  to  all  actions, 
have  been  previously  noticed.)(2) 

Responsibility  of  sheriff. 

With  respect  to  the  responsibility  of  a  sheriff  for  the  acts  of  his  inferior 
officers,  it  is  an  established  rule,  that  for  all  civil  purposes,  the  acts  of  the 
under-sheriff,  and  the  sheriff's  bailiff,  are  the  acts  of  the  sheriff ;  and  that 
the  sheriff  is  answerable  for  a  seizure  made  by  his  bailiff  under  the  color 
of  a  warrant,  though  the  seizure  may  not  be  authorized  by  the  warrant  and 
though  he  has  done  nothing  to  recognize  the  illegal  act  of  his  o£ficer.(3) 


(1)  Wigley  V.  Jones,  5  East,  440.  In  a  previous  case  of  Turner  v.  Eyles  (3  Bos.  &  Pull.  456), 
it  was  held,  that  in  an  action  for  an  escape  out  of  execution,  where  the  commitment  is  stated  to 
be  filed  of  record,  this  must  be  proved.  But  in  the  case  of.  Cooper  v.  Jones  (2  Maule  &  Selw. 
202),  it  was  said,  that  the  Court  of  Common  Pleas,  in  the  case  of  Turner  v.  Eyles,  were  under  a 
mistake  as  to  the  practice  of  filing  commitments  of  record.  In  the  case,  however,  of  Bams  v. 
Eyles  (2  B.  Moore,  565),  a  recommitment  by  the  court,  in  execution,  upon  a  habeas  corpus,  was 
considered  as  a  record,  and  that  it  must  be  so  expressly,  oi",  at  least,  substantially  alleged.  In 
Turner  v.  Eyles,  as  well  as  in  "Wigley  v.  Jones,  and  Cooper  v.  Jones,  the  commitment  was  by  a 
single  judge. 

(2)  *  *  On  the  subject  of  variances,  see  ante,  note  680 ;  the  notes  to  Bristow  v.  Wright,  1 
Smith's  Lead.  Cas.  329 ;  Vol.  I  of  the  text  and  the  notes,  tit.  PkaMng  in  the  United  Statea 
Digest  (by  Curtis  and  others),  and  in  the  supplement  thereto.  See  also  1  Gr.  Ev.  §§  59-66; 
3  Stark.  Ev.  1525,  et  seq. ;  1  Chit.  PI.  (5th  Am.  ed.)  208,  et  seq.,  and  the  cases  there  cited  in  the 
notes.  The  exercise  by  the  court  of  its  discretion  to  disregard  variances,  is  not  generally  subject 
to  be  reviewed.  Conover  v.  Mut.  Ins.  Co.,  3  Denio,  254 ;  Mann  v.  Herk.  Mut.  Ins.  Co.,  4  HiU, 
18*7 ;  Slocum  v.  Pairohild,  7  Hill,  292.  But  se6  the  cases  cited  ante,  note  680  as  to  correcting  a 
clear  and  manifest  error  in  the  exercise  of  such  a  discretion.  *  * 

(3)  Aokworth  v.  Kempe,  1  Doug.  40  ;  Saunderson  v.  Baker,  '2  Bl.  R.  832 ;  S.  C,  3  Wila.  SIT ; 
Cameron  v.  Reynolds,  Cowp.  403.  The  sheriff  is  not  liable  for  lihe  execution  of  process  out  of 
the  County  Court,  in  which  he  is  a  judicial  officer.    1  Mo.  &,  M.  57. 

Note  1134. — *  *  Aa  action  will  not  generally  lie  against  an  under  or  cleputy  sheriff  for  a 
breach  of  official  duty.  2  Johns.  R.  63 ;  Paddock  v.  Cameron,  8  Cowen,  212.  And  the  sheriff 
is  not  amenable  for  the  acts  of  his  deputy,  unless  they  are  performed  in  the  ordinary  line  of  his 
official  duty  as  prescribed  by  law.  Gorham  v.  Gale,  1  Cow.  739.  And  see  Watson  v.  Todd,  5 
Mass.  271 ;  Draper  v.  Arnold,  Id.  449  ;  Knowlton  v.  Bartlett,.l  Pick.  271 ;  The  People  v.  Dun- 
ning, 1  Wend.  16  ;  Walden  v.  Davison,  15  Wend.  575  ;  showing  that  the  sheriff  is  responsible, 
in  the  fifst  instance,  for  the  acts  of  aU  his  subordinate  officers,  done  in  the  execution  of  process. 
And  see  TJ.  S.  Dig.  (by  Curtis  and  others),  and  the  supplements,  tit.  Sheriff;  2  Gr.  Ev.  ,§§  580 
to  583,  and  notes.  *  * 

(Where  the  deputy  acts  under  color  of  his  office,  the  sheriff  is  answerable  for  his  trespass. 
State  V.  Moore,  19  Mis.  (4  Bennett)  369.  So  also  the  sheriff  is  answerable  for  the  acts  of  a  special 
deputy,  though  the  latter  is  appointed  on  the  nomination  of  the  party  for  whom  he  acts,  the 


Of  Evidence  in  Actions  [CH.  III. 

The  fact  of  the  sheriff  having  given  authority  to  the  bailiff,  is  best 
proved  by  the  warrant  itself,  which,  in  cases  where  it  has  been  executed, 
is  usually  kept  in  the  custody  of  the  ofiicer.  For  the  purpose,  therefore, 
of  having  it  produced,  the  officer  should  be  served  with  a  subpoena  duces 
tecum ;  and  if  it  has  been  returned  to  the  sheriff's  officer,  which  appears  to 
be  the  usual  practice  with  respect  to  unexecuted  warrants,(l)  notice  to 
produce  it  should  be  regularly  given.(2)  A  notice,  served  upon  the 
sheriff,  is  not  sufficient,  unless  the  warrant  has  been  retumed.(3)  But 
where  it  has  been  returned,  it  will  be  sufficient  to  serve  a  notice  to  produce 
it  upon  the  sheriff's  attorney  on  the  record,  if  the  sheriff  still  remains  in 
of&ce ;  for  the  possession  of  his  under-sheriff,  is  in  law  identified  with  his 
own.(4)  After  proof  of  the  due  service  of  notice,  secondary  evidence  of 
the  warrant  will  be  admissible. 

A  written  paper,  purporting  to  be  a  copy  of  the  warrant  of  execution 
and  delivered  as  such  by  the  officer  at  the  time  of  the  seizure,  is  not  suffi- 
cient to  charge  the  defendant ;  this  is  nothing  more  in  effect,  than  an  ad- 
mission by  the  bailiff  that,  he  was  acting  under  the  warrant  of  the  defend- 
ant ;  but  the  bailiff  is  not  the  sheriff's  general  officer,  as  the  under-sheriff 
is,  and  any  statement  made  by  him,  as  to  his  acting  under  the  authority 
of  his  superior,  is  not  admissible  evidence  against  the  sheriff;  the  warrant 
itself  ought  to  be  produced,  as  the  best  proof  of  the  authority.(5)  ISTor 
is  the  bond  of  indemnity,  which  the  bailiff  gives  to  the  sheriff,  any  proof 
of  his  acting  under  the  authority  of  the  sheriff  on  a  particular  occasion ; 
for  he  is  not  the  sheriff's  general  officer,  but  he  gives  a  bond,  to  execute 
such  warrants  as  shall  be  directed  to  him ;  and  when  he  receives  a  war- 
rant, he  becomes  the  sheriff's  special  officer.(6) 

There  has  been  much  contradiction  in  the  authorities,  respecting  the 
effect  of  the  indorsement  of  the  name  of  a  particular  officer  on  the  writ 
returned  by  the  sheriff     It  is  clear  that,  if  the  name  of  the  officer  is 


nomination  being  fairly  made.  Martin  t.  Martin,  2  Jones'  Law  N.  C.  285.  So  where  a  person 
acts  for  a  deputy  or  bailiff,  according  to  the  usual  custom,  and  receives  an  execution  and  makes 
a  levy  under  color  of  the  execution,  the  sheriff  is  answerable  for  the  act.  Gregory  v.  Cotterell, 
34  Bng.  Law  and  Bq.  63.  If  the  execution  creditor  gives  the  deputy  special  instructions,  as  to 
sell  on  credit,  and  he  follows  the  instructions  so  given,  ho  thereby  becomes  the  agent  of  the  exe- 
cution creditor,  and  the  sheriff  is  not  answerable  for  the  acts  of  his  deputy.  G-orham  v.  Gale,  6 
Cowen  R.  46'?.  But  if  the  execution  creditor  gives  the  deputy  instructions  to  sell  on  a  particular 
credit,  and  the  latter  does  not  comply  with  the  instructions  given,  the  sheriff  Is  answerable. 
Sheldon  v.  Payne,  3  Selden  B.  453.) 

(1)  Martin  v.  Bell,  1  Stark.  N.  P.  C.  415.  Executed  warrants  are  usually  kept  by  the  officer, 
for  his  own  justification.  Id.  And  see  by  Gibbs,  Oh.  J.,  Holt's  N.  P.  0.  219;  Morgan  v.  Brydgea, 
2  Stark.  K  P.  C.  314.  . 

(2)  As  to  the  notice  to  produce,  and  tho  service  and  proof  of  such  notice,  see  Vols.  I  and  11. 

(3)  Martin  v.  Bell,  1  Stark.  N.  P.  0,  415 ;  by  Gibbs,  Ch.  J.,  in  Hill  v.  Leigh,  Holt's  N.  P.  C.  219. 

(4)  Taplin  v.  Atty,  3  Bing.  166. 

(5)  Drake  v.  Sykes,  1  T.  R.  113,  116. 

(6)  1  T.  E.  113,  111. 
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proved  to'  have  been  indorsed  on  tie  writ  by  tbe  under-sTieriff,  or  some 
person  connected  witli  the  sheriff's  office,  it  will  be  sufficient  evidence  of 
tlie  sheriff's  authority  to  the  bailiff  to  execute  the  writ.(l)  And  it  seems 
that  the  indorsement  itself  is  evidence  for  this  purpose,  without  showing 
by  whom  it  was  made; (2)  especially,  if  it  be  proved  to  be  the  practice  of 
the  sheriff's  office,  to  indorse  upon  the  writ  the  name  of  the  officer  ap- 
pointed to  execute  it.(3) 

Recognition  by  sherifif. 

Instead  of  proving  the  previous  authority  of  the  sheriff,  by  the  warrant 
or  indorsement  of  the  writ,  if  it  can  be  shown  that  the  sheriff,  or  the 
under-sheriff  (who  represents  the  sheriff  in  all  the  business  of  the  office), 
has  recognized  the  acts  of  the  bailiff,  this  will  dispense  with  other  proof 
of  the  bailiff  having  acted  under  due  authority,  (4)  Thus,  where  a  paper 
produced  from  the  sheriff's  office,  containing  as  well  an  order  to  the  officer 
to  give  the  necessary  instructions  for  making  a  return  to  the  writ  in 
question,  as  also  his  return ;  this  was  held  to  be  a  clear  recognition  by 
the  sheriff,  of  his  having  authorized  the  officer  to  execute  the  writ.(5)  So 
in  the  late  ease  of  Martin  agt.  Bell,(')  an  action  against  the  sheriff  for  the 
extortion  of  a  bailiff  in  taking  bail,  in  which  case,  a  notice  was  proved  to 
have  been  served  on  the  sheriff,  calling  upon  him  to  produce  the  bail 
bonds,  which  had  been  executed  and  delivered  to  the  bailiff,  and  it  was 
further  proved  that  one  of  these  bonds  had  been  returned  to  the  sheriff, 
upon  which  he  had  made  his  return  of  cepi  corpus  ;  Lord  EUenborough 
held,  that  this  evidence  was  sufficient  to  prove  the  bailiff's  agency ;  the 
sheriff  having,  by  his  return  on  the  bail  bond,  taken  the  fruits  of  the 


(1)  Francis  v.  Neave,  3  Brod.  &  Brng.  26. 

(2)  Bowden  v.  "Waithman,  5  B.  Moore,  183  ;  Fermor  v.  Philips,  5  B.  Moore,  184,  u. ;  3  Bro.  & 
Bing.  21,  n. ;  Blatoh  y.  Archer,  Cowp.  63  ;  M'Neil  v.  Perchard,  1  Esp.  N.  P.  0.  263  ;  Tealby  v 
Gascoigne,  2  Stark.  K  P.  0.  202.  See  contra,  HiU  v.  Sheriff  of  Middlesex,  Holt's  K  P.  C.  2lT; 
S.  C,  1  Taunt.  8;  Morgan  v.  Brydges,  2  Stark.  K  P.  0.  314;  Jones  v.  "Wood,  3  Campb.  K  P.  C. 
229 ;  Martin  v.  Bell,  1  Stark.  N.  P.  C.  413. 

(3)  Tealby  v.  Gascoigne,  2  Stark.  N".  P.  0.  202. 

*  *  The  return  of  a  person  styling  himself  deputy  sheriff  is  not  prima  facie  evidence  of  his 
appointment,  in  an  action  against  the  sheriff.  Slaughter  v.  Barnes,  3  A.  K.  Marsh.  413.  And 
see  U.  S.  Dig.  and  supplement,  by  Curtis,  tit.  Sheriff.  *  * 

(The  return,  though  made  by  the  deputy  in  the  sheriff's  name,  is  the  act  of  the'  sheriff,  and 
when  the  question  comes  up  directly  between  one  of  the  parties  to  the  execution  and  the  sheriff, 
the  latter  is  not  permitted  to  gainsay  it.  Sheldon  t.  Payne,  3  Selden  R.  453  ;  Haynes  v.  Small, 
22  Maine,  14.) 

(4)  Saunderson  v.  Baker,  2  BI.  R.  832 ;  Jones  v.  "Wood,  3  Campb.  K  P.  C.  228.  It  is,  in 
general,  not  advisable  to  call  the  bailiff  to  produce  the  warrant,  a-s  he  will  then  be  liable  to  cross- 
examination,  and  the  suit  is,  in  fact,  the  suit  of  the  witness.     2  Stark.  N.  P.  C.  315. 

*  *  See  Story  on  Agency,  and  Paley  on  Agency  (by  Dunlap),  passim,  as  to  the  recognition 
and  adoption,  generally,  of  acts  done  by  agents.  *  * 

(5)  Jones  v.  Wood,  3  Campb.  N.  P.  0.  228. 

(6)  1  Stark.  N.  P.  a  416.    And  see  FairUe  v.  Birch,  3  Campb.  N.  iP.  0.  39T. 
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arrest  by  the  bailiff,  vfh.idh  he  could  not  do,  without  also  adopting  his 
act.(l) 

Admission  by  under-sheriff. 

A  question  has  sometimes  occurred  with  respect  to  the  admissibility  of 
statements  and  admissions  by  the  under-sheriff,  or  by  the  sheriff's  officer, 
as  evidence  against  the  sheriff.  As  to  admissions  by  the  under-sheriff,  the 
earliest  case,  usually  referred  to,  is  that  of  Yabsley  v.  Doble,(2)  of  which 
the  note  is  as  follows  :  "  The  question  was,  if  the  confession  of  an  under - 
sheriff  of  an  escape,  be  any  evidence  against  the  high  sheriff;  and  ad- 
judged that  it  is :  for  though  the  sheriff  is  suable,  yet  the  under-sheriff 
gives  him  a  bond  to  save  him  harmless,  and  therefore  it  will  all  fall  upon 
him ;  and  this  confession  therefore  is  good  evidence,  because  in  effect  it 
charges  himself"  This  is  the  whole  of  the  note  in  the  report ;  in  which, 
.it  may  be  observed,  many  important  particulars  are  entirely  omitted ; 
nothiltg  is  stated  with  regard  to  the  circumstances  under  which  the  ad- 
mission is  made,  or  what  is  more  material,  as  to  the  time  or  date  of  the 
admission.  The  report  of  the  case  is  expressed  in  such  general  and  broad 
terms,  as  to  warrant  the  position,  that  an  admission  by  the  under-sheriff 
at  any  period,  as  to  the  subject  matter  of  the  suit,  is  evidence  against  the 
sheriff.  Some  observations  were  made  on  this  case,  in  Drake  v.  Sykes  (3) 
before  noticed,  where  the  question  was,  whether  a  written  paper,  which 
had  been  delivered  by  the  bailiff  at  the  time  of  the  execution,  as  a  copy 
of  the  sheriff's  warrant,  could  be  admitted  in  evidence  against  the  shenff, 
no  notice  having  been  given  to  produce  the  original  warrant :  and,  in  that 
case,  Mr.  Justice  Lawrence  expressed  himself  in  the  following  terms : 
"  The  case  in  Lord  Eaymond  seems  to  have  proceeded  on  the  ground  of 
the  indemnity  given  by  the  under-sheriff,  by  virtue  of  which,  his  confes- 
sion was  in  effect  received  against  himself;  and  the  same  argument  would 
also  apply  to  the  bailiff.  Stit  i  do  not  feel  the  strength  of  that  argument : 
it  does  not  follow,  that  because  he  charges  himself,  the  sheriff  has  a  rem- 
edy over ;  for  perhaps  the  sheriff  may  suffer  much  beyond  the  extent  of 
the  indemnity.  The  admission  of  the  under-sheriff  may  affect  the  high 
sheriff,  because  he  is  the  general  officer  of  the  sheriff;  but  I  do  not  think 
that  the  bailiff  is  his  general  officer."  And  Lord  Kenyon  takes  the  same 
view  of  the  case,  considering  the  under-sheriff  as  the  general  agent,  or 
servant  of  the  sheriff,  appointed  by  him  to  execute  his  office.  Now,  the 
admission  of  a  general  agent,  concerning  the  business  intrusted  to  him" 
has,  in  several  cases,  been  allowed  to  be  equivalent  to  the  acknowledg 
ment  of  the  principal  ;(4)  and  upon  this  principle,  which  considers  the 


(1)  By  Lord  Bllenbdrough,  1  Stark.  N.  P,  0.  416. 

(2)  1  LordRaym.  190. 

(3)  1  T.  K.  111. 

(4)  Burt  V.  Palmer,  5  Esp.  N.  P.  0.  145 ;  Palethorp  v.  Furnish,  2  Esp.  511,  n. 
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under-slieriff  as  a  general  agent  identified  with  the  sheriif,  an  adoption  and 
iQpognition  by  the  former,  as  to  the  acts  of  the  bailiff  has  been  considered 
as  equivalent  to  a  recognition  by  the  sheriff  himself.(l) 

Admission  by  bailiff. 

The  bailiff  stands  in  a  different  relation  towards  the  sheriff;  he  is  not, 
like  the  under-sheriff,  the  general  deputy  of  the  high  sheriff  for  all  official 
purposes  ;  he  gives  a  bond  to  execute  such  warrants  as  shall  be  directed 
to  him  :  and  when  a  warrant  is  granted,  he  becomes  the  special  officer  of 
the  sheriff.(2)  The  admissions,  therefore,  of  a  bailiff,  will  not  affect  the 
high  sheriff,  like  those  of  the  under-sheriff.  They  are  not  admissible  as 
evidence  of  the  agency,  or  of  the  authority  under  which  he  is  supposed  to 
act.  This  was  determined  in  the  case  of  Drake  v.  Sykes  (8)  before  re- 
ferred to ;  in  which  case,  the  distinction  between  the  admissions  of  the 
under-sheriff  and  those  of  the  bailiff  was  fully  recognized.  "  The  admis- 
sion of  the  under-sheriff,"  said  Mr.  Justice  Lawrence,  "  may  affect  the 
high  sheriff,  because  he  is  the  general  officer  of  the  sheriff;  but  I  do  not 
think  that  the  bailiff  is  his  general  officer."  Nor  are  the  bailiff's  represen- 
tations or  admissions  under  any  circumstances  admissible,  unless  in  the 
first  instance,  the  relation  between  him  and  the  sheriff,  in  the  particular 
transaction,  is  clearly  proved  by  other  independant  evidence,  as,  by  the 
warrant,  or  by  proof  of  some  recognition  of  the  agency  on  the  part  of  the 
sheriff.  But  when  this  relation  has  been  proved,  such  admissions  of  the 
bailiff,  as  form  a  part  of  the  transaction,  in  which  he  represents  the  defen- 
dant, and  for  which  the  defendant  is  responsible,  are  properly  admissible 


(1)  Saunderson  t.  Baker,  2  Elackst.  832.  It  is  a  general  rule,  that  an  employer,  who  adopts 
the  acts  of  Ms  agent  for  a  moment,  is  bound  by  them.  See  Ward  v.  Evans,  2  Balk.  442 ;  Smith 
V.  Cologan,  2  T.  R.  189  ;  Howard  v.  Bailie,  2  H.  Bl.  618. 

*  *  See  tit.  Admission  va  Indexes  to  Yols.  I  ^nd  II ;  also  2  Gr.  Ey.  §  180,  note  8 ;  2  Id. 
§  583,  and  notes.  *  * 

(The  general  rule  is,  that  the  principal  is  bound  by  the  declarations  of  the  agent  uttered  in  the 
transaction  authorized.  Barnard  v.  Henry,  26  Vt.  289.  The  fact  of  agency  is  to  be  first  proved  • 
after  that  the  declarations  of  the  agent  in  the  business  intrusted  to  him  are  admissible.  Brigham 
T.  Peters,  1  Gray  (Mass.)  139  ;  Eoyall  v.  Sprinkle,  1  Jones'  Law  N.  C.  505  ;  The  Trustees  of  the 
"Wabash  and  Erie  Canal  v.  Bledsoe,  5  Ind.  133  ;  Latham  v.  Pledger,  11  Texas,  439.  The  agency 
being  established,  the  general  rule  is  that  the  declarations  of  the  agent  bind  the  principal  when 
they  form  a  part  of  the  res  gestm,  but  not  otherwise.  United  States  v.  Martin,  2  Paine  C.  C.  68  ; 
Patton  V.  Meinsinger,  25  Penn.  State  R.  393  ;  Ronk  v.  Ten  Eyck,  4  Zabr.  N.  J.  V56  ;  "Welsh  v. 
Johnson,  2  Sneed  (Tenn.),  T3 ;  Bumham  v.  Ellis,  39  Maine,  319.  See  Hunter  v.  Hudson  River 
Iron  &  M.  Co.,  20  Barb.  N.  T.  493  ;  Covington  and  Lexington  R.  E.  Co.  v.  Ingles,  15  B.  Mpn. 
(Ky.)  631.  The  case  of  a  contract  made  by  a  master  of  a  vessel  with  seamen  forms  an  excfeption 
to  the  rule.  The  Enterprise,  2  Curtis  C.  C.  317.  But  the  declarations  of  a  deputy  sheriff,  made 
after  his  agency  has  terminated,  in  respect  to  past  transactions,  do  not  bind  the  sheriff.  Smith 
v.  Bodfish,  39  Maine,  136.  So  in  respect  to  declarations  made  by  the  agents  of  a  bank,  in  regard 
to  past  transactions.    Franklin  Bank  v.  Cooper,  Id.  642.) 

(2)  1  T.  R.  116,  117.  He  wfll  be  considered  the  sheriff's  agent,  where  he  was  put,  in  bail,  tp 
prevent  the  sheriff  being  fined.    Evans  v  Sweet,  1  C.  &  P.  277. 

(3)  4  T.  R.  113,  117. 
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in  evidence  against  the  sheriff.  Thus,  in  the  case  of  North  v.  Miles,(l) 
an  action  for  a  false  return  of  non  est  inventus,  where  it  was  proposed  to 
give  evidence  of  an  acknowledgment  by  the  bailiff  to  the  plaintiff's  at- 
torney, on  his  inquiring,  why  the  writ  had  not  been  executed,  and  this 
evidence  was  objected  to,  Lord  Bllenborough  ruled,  that  it  was  admissi- 
ble :  for,  "  although  the  bailiff's  general  conversation  with  any  indifferent 
person  certainly  is  not  evidence  against  the  sheriff,  yet  what  he  said  on 
the  occasion,  when  remonstrated  with  by  the  plaintiff's  attorney,  must  be 
csnsidered  as  part  of  his  act  touching  the  execution  of  the  writ,  for  which 
the  defendant  is  responsible."  And  in  the  case  of  Bowsher  v.  Challey,(2) 
which  was  an  action  for  an  escape.  Lord  Bllenborough  held,  that  what  the 
bailiff  had  said,  respecting  his  custody  of  the  debtor,  whUe  he  had  the 
debtor  in  custody,  must  be  considered  as  part  of  the  act  for  which  the  de- 
fendant was  responsible,  and,  therefore,  strictly  admissible  in  evidence. 
Thus,  then,  it  appears  that  the  admissions  of  the  bailiff,  who  is  proved  in 
the  particular  transaction  to  have  acted  under  the  authority  of  the  sheriff, 
are  received  in  evidence  upon  the.  same  footing  as  the  admissions  of  any 
other  agent. 

Declaratioua  of  agent. 

On  the  general  subject  of  the  admissibility  of  statements  made  by  an 
agent,  the  judgment  of  the  late  master  of  the  Rolls,  in  the  case  of  Fairlie  v. 
Hastings,  (3)  is  so  clear  and  comprehensive,  that  nothing  can  be  added  qx 
taken  from  it,  without  hurting  its  effect.  "  As  a  general  proposition,"  Sir 
William  Grant  said,  "  what  one  man  says  not  upon  oath,  cannot  be  evi- 
dence against  another  man.  The  exception  must  arise  out  of,  some  pecu- 
liarity of  situation  coupled  with  the  declaration.  An  agent  may  undoubt- 
edly within  the  scope  of  his  authority,  bind  his  principal  by  his  agreement, 
and,  in  many  cases,  by  his  acts.  What  the  agent  has  said,  may  be  what 
constitutes  the  agreement  of  the  principal,  or  the  representations  or  state- 
ments made  by  him  may  be  the  foundation  or  the  inducement  to  •  the 
agreement.  Therefore,  if  writing  is  not  necessary  by  law,  evidence  must 
be  admitted,  to  prove  that  the  agent  did  make  that  statement  or  represen- 
tation. So,  with  regard  to  acts  done,  the  words  with  which  those  acts  are 
accompanied,  frequently  tend  to  determine  their  quality.  The  party, 
therefore,  to  be  bound  by  the  act,  must  be  affected  by  the  words.  But, 
except  in  one  or  other  of  those  ways,  I  do  not  know  how  what  is  said  by 
an  agent  can  be  evidence  against  his  principal.  The  mere  assertion  of  a 
fact  cannot  amount  to  proof  of  it,  though  it  may  have  some  relation  to  the 
lousiness,  in  \7hich  the  person,  making  that  assertion,  was  employed  as 


(1)  1  Campb.  N.  P.  0.  389.    The  same  point  was  ruled  by  Heath,  J,,  in  Nelson  v.  Sir  W. 
Heron,  Lino.  Sum.  Ass.  1809. 

(2)  1  Campb.  N.  P.  0.  391. 

(3)  10  Ves.  123.    Judgment  of  Sir  William  Grant. 


CH.  III.]  Against  Sheriffs.  687 

agent.  The  admission  of  an  agent  cannot  be  assimilated  to  the  admission 
of  the  principal.  A  party  is  bound  by  his  own  admission,  and  is  not 
permitted  to  contradict  it.  But  it  is  impossible  to  say,  a  man  is  precluded 
from  questioning  or  contradicting  anything  which  any  person  has  asserted 
as  to  him,  as  to  his  conduct  or  his  agreement,  merely  because  that  person 
has  been  his  agent.  If  any  fact  material  to  the  interest  of  either  party 
rests  in  the  knowledge  of  an  agent,  it  is  to  be  proved  by  his  testimony,  not 
by  his  mere  assertion."(l) 

The  order  in  which  it  is  proposed  to  treat  of  the  clause  of  actions 
against  sheriffs,  is  first,  to  consider  the  action  for  taking  the  plaintiff's 
person  or  goods  in  execution ;  secondly,  the  action  for  not  arresting  a 
debtor ;  thirdly,  the  action  for  taking  insufficient  pledges ;  fourthly,  the 
action  to  recover  mpney  levied ;  fifthly,  the  action  for  taking  the  goods  of 
a  tenant  in  execution,  without  paying  the  arrears  of  rent ;  sixthly,  the  ac- 
tion for  an  escape  on  mesne  process ;  seventhly,  the  action  for  an  escape 
in  execution ;  eighthly,  the  action  for  an  extortion  of  the  bailiff;  ninthly 
and  lastly,  the  action  for  a  false  return. 

First,  of  an  action  for  the  taking  the  plaintiff's  person  or  goods.(2) 

Action  for  illegal  seizure. 

One  of  the  most  common  actions  against  a  sheriff,  is  an  action  for  the 
seizure  of  the  plaintiff's  person  or  his  goods,  under  a  writ  of  execution 
issued  against  a  third  person.  The  points  to  be  proved,  in  this  action,  are 
the  taking  by  the  defendant,  and,  in  the  case  of  a  seizure  of  goods,  the 
plaintiff's  property  in  them  ;  and,  lastly,  the  connection  or  relation  be- 
tween the  defendant  and  the  bailiff  in  the  particular  transaction,  which 
is  the  subject  of  the  action.  The  last  point  has  already  been  the  subject 
of  discussion. (3) 


(1),N0TE  1135. — *  *  As  to  admissions  and  declarations  by  agents,  see  mpra,  Vol.  I,  and 
notes;  by  under-sheriff,  bailiff,  guardian,  &c.,  Id.  and  notes.  "Where  the  deputy  is  bound  by  the 
record,  his  admissions  are  evidence  against  the  sheriff;  and  the  record  concludes  him,  both  as  to 
the  facts  it  recites,  and  the  amount  of  damages,  where  he  has  been  notified  of  the  action  and 
required  to  defend  it.  When  not  so  bound  by  the  record,  his  declarations  are  not  admissible 
except  as  part  of  the  res  gestm.  The  declarations  of  a  creditor,  who  has  indemnified  the  sheriff 
are  in  like  manner  admissible,  on  the  ground  of  identity  in  interest.  In  addition  to  the  cases 
cited  supra,  Vol.  I,  and  also  in  the  text,  see  Snowball  v.  Goodrioke,  4  B.  &  A.  541 ;  Jacobs  v. 
Humphrey,  2  0.  &  M.  413;  S.  C,  4  Tyrwh.  272  ;  Mott  v.  Kip,  10  Johns.  R.  478 ;  Mamtz  v.  Col- 
lins, 4  H.  &  M'Hen.  216 ;  Proctor  v.  Lainson,  7  C.  &  P.  629.  *  * 

(2)  Note  1136.—*  *  For  the  learning  relating  to  attachments  of  the  person,  for  contempts, 
see  the  great  cases  of  Tates  v.  Lansing,  5  Johns.  R.  291;  Stockdale  v.  Hansan,  9  Ad.  &  El.  1  • 
and  impeachment  of  Judge  Peck,  passim.  A  ministerial  officer  is  protected  in  the  execution  of 
process,  regular  and  legal  on  its  face,  though  he  has  knowledge  of  facts  rendering  it  void  for 
want  of  jurisdiction.  The  People  v.  Warren,  5  Hill,  440.  See  Watson  v.  Watson,  9  Conn.  R. 
140;  Webber  v.  Gay,  24  Wend.  485;  Cornell  v.  Barnes,  7  HUl,  35,  and  the  learned  notes  by 
the  reporter,  Id.  pp.  36-39.  But  he  is  not  bound  to  serve  the  process.  Earl  v.  Camp,  16  Wend. 
567,  568,  and  the  cases  there  cited ;  M'Donald  v.  Bunn,  3  Denio,  46.  *  * 

(3)  Vide  siipra,  p.  682. 
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Proof  of  seizure. 

With  respect  to  the  proof  of  the  seizure,  it  is  sufl5.cient  for  the  plaintiff 
to  give  in  eyidence  the  warrant  issued  by  the  under-sheriff,  under  the 
sheriff's  seal  of  office,,  without  proving  on  which  the  warrant  is  founded ; 
it  will  be  presumed,  that  the  seal  was  properly  affixed,  unless  evidence  to 
the  contrary  was  adduced  ;  and  if  the  under-sheriff  has  improperly  issued 
the  warrant  without  having,  received  a  writ,  upon  which  it  purports  to  be 
founded,  the  defendant  may  prove  that  as  an  answer  to  the  plaintiff's 
case.(l)  A  bill  of  sale,  executed  by  the  sheriff,  which  recites  the  writ  and 
seizure,  is  also  evidence  of  the  taking.(2) 

The  sheriff  wUl  not  be  allowed  to  justify  the  seizure  of  a  person,  or  of 
the  goods  of  a  person,  who  is  wrongly  named  in  the  writ.(3)  But  there 
is  a  distinctiop,  in  this  respect,  between  mesne  and  final  process,  as,  in  the 
latter  case,  the  party  is  estopped  by  the  judgment,  froia  denying  the  name 
by  which  he  has  been,  sued.(4:)  His  own  admissions  will  also,  in  some 
cases,  have  the  same  effect.(5)  The  sheriff  is  liable,  in  an  action  of  trover, 
for  taking  the  goods  of  a  bankrupt,  though  he  had  no  notice  of  the  bank- 
ruptcy, and  a  commission  has  not  been  sued  out  at  the  time  of  the  execu- 
tion.(6) 

Defence.    Fraudulent  assignment. 

One  of  the  most  common  defences  to  this  action  is,  that  a  third  person 
against  whom  the  execution  issued,  had  fraudulently  assigned  his  effects 
to  the  plaintiff,  for  the  purpose  of  defeating  the  execution  creditor.     The 


(1)  Gibbons  v,  PJiillips,  7  Bam.  &  Cress.  535,  n;  Grey  v.  Smith,  1  Camp.  SSt. 

(2)  Woodward  v.  Larkin,  3  Esp.  N.  P.  C.  286.  The  authority  of  the  under-sheriff  to  execute 
the  bill  of  sale,  will  be  implied,  supra,  p.  616  ;  Doe  v.  Brawn,  5  Barn.  &  Aid.  243. 

(3)  Shadgett  v.  Clipson,  8  East,  328 ;  Cole  v.  Hindson,  6  T.  R.  634;  Soandover  v.  Warner,  2 
Camp.  210 ;  R.  v.  Sheriff  of  Surrey,  1  Marsh.  '?5,  where  the  sheriff  returned  that  he  "hadtalien 
A.  B.  sued  by  the  name  of  C.  B." 

(4)  Reeves  v.  Slater,  T  Barn.  &  Cress.  487  ;  Gould  v.  Barnes,  3  Taunt.  488. 

(5)  Price  v.  Harwood,  3  Camp.  N.  P.  C.  108.    See  Morgan  v.  Brydges,  2  Stark.  N.  P.  C.  314. 

(6)  Price  v.  Helyar,  4  Bing.  SSf  ;  Lazarus  v.  "Waithman,  5  B.  Moore,  313.  See  Smith  v.  Miles, 
1  T.  R.  475  ;  Cooper  v.  Chitty,  1  Burr.  20 ;  Potter  v.  Starkie,  cited  in  Stephens  v.  Elwall,  4  Maule 
&  Selw.  259.  It  appears  that  trespass  cannot  be  sustained  against  the  sheriff  in  such  a  case  (1  T. 
R.  415),  and,  that  payment  of  the  money  to  the  execution  creditor  would  be' a  defence  in  au 
action  for  money  had  and  received.  Lee  V.  Lopes,  15  East,  230.  It  has  been  said,  that  to  make 
the  taking  amount  to  a  conversion  by  the  sheriff,  the  goods  ought  to  have  been  removed.  By 
Lord  EUenborough,  Wyatt  v.  Blades,  3  Campb.  N.  P.  C.  396.  It  is  necessary  to  malie  a  demand 
on  the  sheriff  Bull.  N.  P.  41.  The  sheriff  is,  not  entitled  to  notice,  when  he  distrains  for  taxes, 
under  statute  48  G.  Ill,  c.  141.  1  Bing.  369. 

Note  1137.—  *  *  And  see  Acker  v.  Campbell,  23  "Wend.  312,  where  the  sheriff  was  held 
liable  in  replevin,  to  the  owner  of  goods  fraudulently  purchased  of  the  plaintiff,  for  taking  them 
from  the  fraudulent  purchaser  on  an  execution  against  him,  upon  the  supposition  that  they  were 
his  property.  Ash  v.  Putman,  1  HiU,  311,  S.  P.  And  see  the  English  and  American  notes  to 
the  leading  case  of  Armory  v.  Delamirie,  1  Smith's  L.  Cas.  151,  et  seq;  Balme  v.  Ilntton,  1 
Orompton  &  Meeson,  262  ;  S.  C,  9  Bingham,  411.    And  see  ante,  note  1125.  *  * 
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defendant,  in  such  a  case,  will  have  to  prove  the  writ,  which  issued  against 
the  debtor,  and  produce  also  an  examined  copy  of  the  judgment,  upon 
which  the  writ  was  grounded.(l)  The  writ,  of  itself,  without  proof  of 
the  judgment,  is  not  sufficient  evidence,  unless  where  the  action  is  brought 
by  the  person  against  whom  the  writ  of  fieri  facias  issued,  in  which  case, 
proof  of  the  judgment  will  not  be  necessary ;  for  though  a  judgment  may 
be  inferred  from  the  fi^ri  facias,  as  between  the  parties  to  that  suit,  yet  it 
cannot  be  so  inferred  against  a  stranger.  It  seems,  however,  that  if  the 
plaintiff,  claiming  under  the  fraudulent  assignment,  has  never  been  in 
possession  of  the  goods  seized,  he  will*  fail  in  showing  a  right  to  recover,, 
although  the  defendants  are  not  prepared  with  a  copy  of  the  judgment, 
and,  where  the  action  is  in  trespass,  although  they  have  not  pleaded  the 
judgment  or  writ.(2) 

With  respect  to  the  proof  of  fraud,  which  will  vitiate  an  assignment  of 
property  made  for  the  purpose  of  defeating  the  claims  of  creditors,  it  ap- 
pears from  the  authorities,- that  where  an  assignor,  who  is  in  embarrassed 
circumstances,  remains  in  possession  of  the  property  assigned,  it  has  always 
been  considered  a  circumstance  of  great  suspicion. (3)    But,  it  does  not 


(1)  Lake  v.  Billers,  1  Lord  Ray.  733  ;  Martin  v.  Podger,  5  Burr.  2632  ;  Aekworth  v.  Kempe, 
Doug.  40;  2  Bl.  1104;  Glasier  v.  Eve,  1  Biag.  209. 

(2)  See  Martin  v.  Podger,  5  Burt.  2633. 

(3)  St.  13  Bliz.  oh.  5;  Twyne's  Case,  3  Rep.  80;  Edwards  v.  Harben,  2  T.  R.  587  ;  Wordall  t. 
Smith,  1  Campb.  N.  P.  C.  312 ;  Hodgson  y.  Newman,  cited  in  Holbird  v.  Anderson,  5  T.  R.  238, 
where  the  possession  was  merely  colorable. 

Note  1138. —  *  *  Retaining  possession  of  property,  after  selling  or  mortgaging  it,  has  always 
been  a  badge  of  fraud,  as  between  the  debtor  and  his  creditors,  since  the  decisioa  of  Twyne's 
Case,  3  Coke,  80.  The  cases  are  well  collected  in  the  Enghsh  and  American  notes  to  Twyne's 
Case,  1  Smith's  L.  Gas.  29-:60,  to  which  the  learned  reader  is  referred  for  ail  ample  discussion  and 
illustration  of  the  point  in  the  text.  In  New  York,  fraud  is  no  longer  a  conclusion  of  law  from 
such  possession;  it  is  a  question  odnimt  for  the  jury.  Hoe  v.  Acker,  23  Wend.  653  ;  Barker  t. 
Van  "<V'yck,  1  Hill,  438 ;  Prentiss  v.  Slack,  Id.  467  ;  Cole  v.  "White,  26  "Wend.  511 ;  Hauford  v. 
Artoher,  4  HiU,  273  ;  Butler  v.  Miller,  1  Comstock,  496.  But  if  no  consideration  is  shown  for  a 
bUl  of  sale  (where  the  possession  continues  in  the  vendor),  fraud  is  a  conclusion  of  law.  Tifft  r. 
Barton,  4  Denio,  171.  And  see  Connagh  v.  Sedgwick,  1  Barb.  S.  C.  R.  210.  In  1833,  a  law 
was  passed  in  New  York  (2  R.  S.  136),  requiring  personal  mortgages  to  be  filed,  and  making 
them  absolutely  void  as  against  creditors  and  purchasers,  if  not  filed,  unless  there  was  an  imme- 
diate and  continued  change  of  possession,  under  the  mortgage.  See  Seymour  v.  Lewis,  19  Wend. 
515  ;  Benedict  v.  Smith,  10  Paige,  126.  The  cases  upon  the  point  in  the  text,  decided  in  the 
other  state,  and  in  the  federal  courts,  are  referred  to  in  the  notes  to  Twyne's  Case,  cited  supra.  *  * 

(The  question  of  fraudulent  inieni  is  one  of  fact,  and  not  of  law.  Ames  v.  Blunt,  5  Paige,  13 ; 
Goodrich  v.  Downs,  6  HUl  R.  438  ;  4  Barb.  546.  But  an  assignment  of  property  to  pay  debts 
with  power  to  revoke  the  same,  is  illegal,  is  fraudulent  on  its  face.  Riggs  v.  Murray,  2  John. 
Ch.  565 ;  S.  C,  15  John.  571.  So,  reserving  a  power  to  give  future  preferences  renders  the  as- 
aighnment  void.  Hyslop  v.  Clarke,  14  John.  458  ;  Boardman  v.  HaUiday,  10  Paige,  223  ;  Aferill 
r.  Joucks,  6  Barb.  470.  Giving  the  assignee  such  a  power,  or  a  power  to  compound  with  any 
or  all  of  the  creditors,  renders  the  assignment  illegal.  Baxnum  v.  Hempstead,  7  Paige,  568;  10 
Id.  223;  Wakeman  v.  Grover,  i  Id.  41 ;  S.  C,  11  Wend.  187,  203.  So  an  assignment  authoriz- 
ing the  assignee  to  sell  on  credit,  is  void.    Nicholson  v.  Leavitt,  2  Selden  (N.  T.)  510.     So  ia 

Vol.  III.  ^         44 


Of  Evidence  in  Actions  [OH.  III. 

appear  from  other  facts  in  the  case,  that  this  takes  place  under  a  fraudu- 
lent arrangement  between  the  parties  for  the  purpose  of  delaying  credi- 
tors, it  is  not  of  itself  a  conclusive  badge  of  fraud.(l)  In  several  cases, 
where  goods  have  been  seized  under  an  execution,  and  lona  fide  sold,  and 
the  buyer  has  suffered  the  debtor  to  continiie'in  the  possession  of  the  goods, 
they  have  been  protected  against  subsequent  executions,  the  circumstances 
under  which  he  has  had  possession,  being  known  in  the  neighborhood.(2) 
And  the  circumstances  of  the  possession  of  the  debtor  being  consistent 
with  the  terms  of  the  assignment,  and  of  the  terms  being  known  at  the 
time,  to  the  person  who  afterwards  becomes  the  execution,  creditor,  are 
grounds  for  repelling  the  imputation  of  fraud.(3) 

A  preference  given  to  a  particular  creditor,  by  confessing  a  judgment  to 
him,  on  which  execution  is  levied,  or  an  assignment  by  a  person,  for  the 
benefit  of  his  general  creditors,  is  not  fraudulent,  though  it  may  have 
been  given  with  a  view  of  defeating  a  particular  execution.(4)  A  similar 
rule,  it  has  been  noticed,  prevails  in  the  case  of -executors,  where  the  debts 
are  of  equal  degree ;  and,  in  transactions  inter  vivos,  there  is  no  distinc- 
tion, in  this  respect,  between  judgment  and  simple  contract  creditors.(5) 

For  the  purpose  of  proving  that  an  assignment  has  been  made  with  a 
design  of  defrauding  creditors,  the  declarations  of  the  party,  at  the  time 
of  his  signing  and  executing  the  instrument,  are  admissible  in  evidences 
as  part  of  the  transaction,  against  the  plaintiff  claiming  under  him  ;  but 
declarations  which  he  has  made  at  any  other  time,  cannot  be  received.(6) 


an  assignment  that  relieves  the  assignee  from  all  liability  that  does  not  happen  by  his  gross  neg- 
ligence or  -willful  misfeasance.    Litchfield  v.  White,  3  Selden,  438.) 

(1)  By  Lord  Tenterden,  C.  J.,  East-wood  v.  Bro-wn,  1  Ry.  &  M.  313 ;  by  Lord  Ellenborough 
in  Hoffman  v.  Pitt,  5  Esp.  ST.  P.  C.  25 ;  Benton  v.  Thornhill,  t  Taunt.  149  ;  Prec.  in  Ohanc.  281 ; 
1  Oampb.  N.  P.  0.  334,  n. ;  1  Bro.  &  Bing.  512.     *  *  See  ante,  note  1138,  *  * 

(2)  Latimer  v.  Batson,  4  Barn.  &  Ores.  652 ;  Kidd  v.  Ra-wliuson,  2  Bos.  A  Pull.  59  ;  Leonard  v. 
Baker,  1  Maule  &  S.  251 ;  Watkins  v.  Birch,  4  Taunt.  833 ;  Joseph  v.  Ingraham,  8  Taunt.  838. 

*  *  See  rnte,  note  1138.  *  * 

(3)  Wooderman  v.  Baldock,  8  Taunt.  616 ;  Steel  v.  Parry,  1  Taunt.  381 ;  by  Buller,  J.,  Ed- 
-wards  v.  llarben,  2  T.  E.  595.  It  has  been  said,  that  the  rule,  respecting  the  retaining  of  goods 
assigned  being  a  badge  of  fraud,  applies  only  to  assignments  made  to  a  creditor.  By  Lord  Eldon 
in  Kidd  v.  Rawhnson,  2  Bos.  &  Pul.  60.     See  by  La-wrenoe,  J.,  in  Steel  t.  Parry,  1  Taunt.  382. 

*  *  See  ante,  note  1138.  *  * 

(4)  Note  1139.—  *  *  S.  P.,  "Waterbury  v.  Sturtevant,  18  Wend.  553,  in  error.  On  the  sub- 
ject of  assignments  for  the  benefit  of  creditors,  and  the  conditions  -which  constitute  them  valid  or 
void  as  against  creditors,  see  the  cases  collected  in  1  Am.  L.  Cases,  pp.  69-85.  Also  Conuagh 
V.  Sedg-wick,  1  Barb.  S.  C.  B.  210.  See  also,  Jackson  v.  Cornell,  1  Sandf.  Ch.  E.  348,  vhere  an 
assignment  of  individual  property,  preferring  copartnership  creditors,  -was  held  to  be  fraudulent 
and  void  as  against  the  individual  creditors  of  the  assignor.  *  * 

(5)  Holbird  v.  Anderson,  5  T.  R.  238  ;  Meux  v.  Howell,  4  East,  1 ;  Piokstock  v.  Lyster,  3 
Maule  &  Selw.  311 ;    by  Richards,  C.  B.,  3  Price,  16. 

(6)  Pliillips  V.  Earner,  1  Esp.  N.  P.  0.  351 ;  Pen  v.  Schooley,  5  Id.  243. 

(See  also  Head  v.  Ilalford,  5  Rich.  Eq.  128  ;  Ste-wart  v.  Redditt,  3  Md.  61 ;  Garland  v.  Harri- 
son, 11  Mis.  (2  Bennett)  282.  The  rule  is  well  settled  in  Ne-w  Tork  that  the  declarations  of  the 
o-wner  of  a  chose  in  action  are  not  admissible  to  affect  the  rights  of  one  subsequently  deriving 
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The  person  against  whom  the  execution  issued,  is  not  a  competent  wit- 
ness on  the  part  of  the  defendant  to  prove  the  goods  his  property  .(1) 

2.  Action  for  not  arresting. 

2.  Another  kind  of  action  against  the  sheriff  is  for  not  arresting  a 
debtor.  The  declaration  in  this  case,  after  stating  in  general  terms  the 
plaintiff's  cause  of  action  against  his  debtor,  the  process  issued  for  the 
recovery  of  the  debt,  and  the  delivery  of  the  writ  or  the  precept  to  the 
sheriff,  proceeds  to  aver  that  the  sheriff  had  notice  of  the  debtor's  being 
in  his  bailiwick,  between  the  delivery  and  the  return  of  the  writ. (2) 

First,  then,  the  cause  of  action  must  be  proved  as  averred.(3)  And  it 
has  been  held,  that  whatever  evidence  would  be  sufficient  to  charge  the 
original  party,  in  a  suit  against  him,  will  also  be  admissible  in  this  action 
as  evidence  against  the  sheriff.  Thus,  in  the  case  of  Sloman  v.  Heme,  (4) 
an  acknowledgment  by  the  party  that  the  money  had  been  paid  on  his 
account  by  the  testator  of  the  plaintiff,  was  admitted ;  and  in  two  other 
cases,(5)  where  the  debt  arose  on  a  bill  of  exchange,  an  acknowledgment 
by  the  party  (the  drawer  of  the  bill)  of  having  received  notice  of  its  dis- 
honor, was  held  to  be  sufficient  evidence  of  that  fact. 

Secondly,  as  to  the  proof  of  the  process  issued : — if  the  writ  has  been 
returned  and  filed,  an  examined  copy  of  the  writ  and  of  the  return  will 
be  the  best  evidence  of  the  issuing  and  delivery  of  the  process.  If  the 
writ  has  not  been  returned  as  regularly  as  it  ought  to  be,  the  plaintiff  will 
have  to  establish  that  fact  by  proof  of  the  requisite  search  at  the  treasury ; 
and,  after  proving  the  delivery  of  the  writ  to  the  under-sheriff,  or  at  the 
sheriff's  office,  and  a  notice  to  the  defendant's  'attorney  to  produce  the 
original,  secondary  evidence  of  the  process  will  be  admitted. 

Thirdly,  as  to  the  notice  to  the  sheriff;  some  proof  of  the  sheriff's 
having  had  an  opportunity  to  arrest  the  debtor  will  be  necessary  ;  as  that 
the  debtor  appeared  in  public,  in  the  sheriff's  bailiwick,  after  the  delivery 


title  from  him.  Paige  v.  Cogwin,  1  Hill  E.  361 ;  Stark  v.  Boswell,  6  Id.  405  ;  Beach  v.  Wise,  1 
Id.  612 ;  Whitaker  v.  Brown,  8  Wend.  490 ;  Kent  v.  Walton,  T  Id.  256;  Booth  v.  Swezey,  4 
Selden  R.  216.  Where  there  is  a  privity  of  interest  between  the  former  owner  and  the  party  to 
the  suit,  as  where  the  party  to  the  suit  sues  or  defends  as  administrator  of  the  person  whose 
declarations  are  offered  in  evidence,  the  evidence  is  admissible.  Per  Deuio,  J.,  in  Brown  v. 
MaUler,  2  Kern.  118.  But  the  declarations  of  an  assignor,  for  the  benefit  of  creditors,  made 
prior  to  the  assignment  are  not  admissible.  Jones  v.  East  Society  M.  E.  Church  of  Rochester 
21  Barb.  161.) 

(1)  Bland  v.  Ansley,  2  N.  R.  331.     See  Vol.  1,  res  gestm.  ' 

(2)  *  *  If  the  sheriff  relies  upon  vague  information,  and  do  not  go  to  the  residence  of  the 
party  to  serve  his  process,  he  incurs  the  peril  of  being  answerable  for  a  false  return.  Hinman  v. 
Borden,  10  "Wend.  267.  And  he  is  bound  to  serve  process  notwithstanding  a  claim  of  privilege, 
•Wfflard  V.  Sperry,  1  Wend.  32.  *  * 

(3)  Gunter  V.  Clayton,  2  Lev.  85;  Alexander  v.  Macauley,  4  T.  R.  611;  Barker  v.  Penn,  2 
Esp.  N.  P.  C.  476.     Vide  infra,  Action  for  escape. 

(4)  2  Esp.  N.  P.  C.  695. 

(5)  Gibbon  v.  Coggon,  2  Camp.  188 ;  Williams  v.  Bridges,  2  Stark.  N.  P.  0.  42. 
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of  the  process,  and  that  this  was  known  to  the  under-sheriff  or  sheriff's 
officer,  to  whom  the  warrant  was  directed.  The  sheriff  is  bound  to  exe- 
cute the  process  of  the  law  in  the  most  effectual  manner ;  and  it  is  the 
duty  of  the  bailiff  to  use  all  means  in  his  power  to  search  and  make  the 
arrest.  If  the  person  against  whom  the  plaintiff  had-  a  writ  does  not 
abscond,  but  continues  in  his  daily  occupation,  and  appears  publicly  as 
usual,  and  the  bailiff  neglects  to  arrest  him,  the  sheriff  is  responsible.(l) 
A  notice  to  the  under-sheriff's  agent  in  London,  respecting  the  place  where 
the  debtor  is  to  be  found,  will  not  be  a  sufficient  notice  to  the  sheriff ;  (2) 
such  person  cannot  be  considered  the  agent  of  the  sheriff  for  the  purpose 
of  receiving  the  notice,  his  functions  being  of  a  nature  entirely  different. 

The  sheriff's  officer,  who  has  given  security  for  the  due  execution  of 
the  process,  is  not  a  competent  witness  for  the  sheriff  to  prove  that  he 
endeavored  to  make  the  arrest  ;(3)  for  the  verdict  in  this  action  against 
the  sheriff  might  be  given  in  evidence,  in  a  subsequent  action  brought  by 
him  against  the  bailiff,  as  to  the  quantum  of  damages  sustained  by  the 
sheriff  in  consequence  of  the  officer's  neglect.  The  declarations  of  the 
bailiff,  upon  inquiry  being  made  of  him  by  the  plaintiff's  attorney,  before 
the  return  of  the  writ,  of  his  reasons  for  not  executing  it,  are  evidence 
against  the  sheriff.(4) 

3.  Action  for  taking  insufficient  pledges. 

3.  Another  action  against  the  sheriff  is  for  taking  insufficient  pledges  in 
replevin.  On  the  subject  of  replevins  in  general,  the  stat.  of  Westm.  2,  c.  2, 
provides  that  sheriffs  or  bailiffs  shall  receive  pledges  for  the  pursuing  of 
the  suit,  and  for  the  return  of  the  goods  taken,  if  the  return  be  awarded ; 
and,  in  the  particular  case  of  a  replevin  for  rent,  the  stat.  11  G.  II,  c.  19, 
§  23,  enacts  that  all  sheriffs,  and  other  officers  having  authority  to  grant 
replevin,  shall,  in  every  replevin  of  a  distress  for  rent,  take  from  the 
plaintiff,  and  two  responsible  persons,  as  sureties  in  their  own  names,  a 
bond  in  double  the  value  of  the  goods  distrained,  conditioned  for  prosecu- 
ting the  suit  with  effect,  and  without  delay,  and  for  duly  returning  the 
goods  and  chattels  distrained,  in  case  a  return  shall  be  awarded  before 
any  deliverance  be  made  of  the  distress'.  The  statute  ,  then  proceeds  to 
require  an  assignment  of  the  replevin  bond  by  the  sheriff. 

In  an  action  against  the  sheriff,  for  taking  insufficient  sureties  in  a 


(1)  Beckford  v.  Montague,  2  Esp.  N.  P.  0.  4'? 4.  Tlie  plaintiff  is  entitled  to  nominal  damages 
though  the  party  is  arrested  on  the  day  after  the  return  of  the  writ.  Barker  v.  Green,  2 
Bing.  311. 

(2)  Gibbon.T.  Coggon,  2  Campb.  N.  P.  C.  189. 

(3)  Powell  V.  Hord,  2  Lord  Eaym.  1411.  An  assistant  employed  by  the  sheriff's  officer,  is  a 
competent  witness  for  the  defendant,  without  a  release.    Clarke  v.  Lucas,  1  Ry.  &  Mo.  32. 

(4)  North  V.  Miles,  1  Campb.  N.  P.  0.  389. 

*  *  As  to  the  declarations  which  are  admissible  aa  part  of  the  res  gesUe,  see  ante,  note 
1136.  *  * 
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replevin  for  reiit,(l)  the  common  form  of  declaration  states  the  taking  of 
the  distress,  the  delivery  of  the  distress  by  the  sheriff  to  the  party  dis- 
trained upon,  the  plaint  of  the  party  in  the  sheriff's  court,  the  proceedings 
in  the  court  belo-w,(2)  and  the  subsequent  default  of  the  party.  It  then 
proceeds  to  aver,-  that  the  sheriff,  before  delivering  the  distress,  took  a 
bond  from  the  party,  with  two  sureties,  which  sureties  were  not  sufficient 
for  the  purpose ;  and  concludes  with  averring  that  the  distress  has  not 
been  returned,  nor  the  rent  paid.(3) 

The  fact  of  the  replevying  of  the  distress,  therefore,  is  to  be  proved ; 
and  the  best  proof  of  the  fact  that  the  goods  were  replevied  by  order  of 
the  sheriff  is  the  original  precept  to  deliver.  For  this  purpose,  a  writ  of 
subpoena  duces  tecum  should  be  served  on  the  bailiff;  and  in  case  he  may 
have  returned  the  precept  to  the  sheriff's  office,  a  notice'  should  also  be 
served  on  the  defendant's  attorney  to  produce  it  at  the  trial.  (4)  A  recog- 
nition of  the  bailiff's  act  on  the  part  of  the  defendant  will  have  the  effect 
of  dispensing  with  such  proof.(5) 

With  respect  to  the  proof  of  the  replevin  bond,  it  has  been  held,  that. 


(1)  The  measure  of  damages  against  the  sheriff,  in  this  action,  is  double  the  value  of  the  goods 
distrained ;  and  to  that  amount  his  responsibility  is  limited.  See  Evans  v.  Brander,  2  H.  Bl. 
BiT,  which  is  later  than  the  ease  of  Teo  v.  Lethbridge,  i  T.  B.  433,  or  than  Conoanen  t.  Leth- 
bridge,  2  H.  Bl.  36,  and  was  approved  of  in  Baker  v.  Garrat,  3  Bing.  60.  The  expenses  of  pro- 
ceedings against  the  sureties  cannot  be  recovered,  unless  notice  has  been  given  to  the  sheriff  of 
an  intention  to  sue  them.  3  Bing.  60.  "When  the  action  is  brought  against  the  sheriff,  for  the 
insufBcieucy  of  one  of  the  sureties,  the  jury  cannot,  hi  their  verdict,  exceed  the  value  of  the  goods. 
Scott  V.  Waithman,  3  Stark.  K.  P.  0.  171. 

(2)  Respecting  variances  in  the  statement  of  the  proceedings  of  the  court  below,  vide  supra. 

(3)  Note  1140. — *  *  The  statute  23  Hen.  TI,  0.  10,  which  regulates  the  taking  of  bail,  has  always 
been  recognized  as  common  law  in  the  United  States.  The  statute  authorizes  the  sheriff  to  take 
sureties;  but  being  for  his  benefit,  he  may  take  a  bond  with  only  one  surety.  2  Saund  61  d, 
n.  5,  by  WiUiams.  If  he  take  but  one,  he  is  responsible  for  his  solvency,  at  all  events.  Long  v. 
Billings,  9  Mass.  i19 ;  Rice  v.  Hosmer,  12  Mass.  129,  130 ;  Glezen  v.  Rood,  2  Mete.  490.  Where 
the  sheriff  takes  the  requisite  number  of  sureties,  he  may  avoid  his  liability  for  their  insufficiency 
by  showing  that  they  were  apparently  responsible  and  in  good  credit  when  taken ;  or  that  he 
exercised  a  reasonable  discretion  in  holding  them  to  be  sufficient :  of  which  the  jury  are  to  judge. 
See  the  cases  cited  in  the  text.  It  is  not  necessary  before  suing  the  sheriff,  to  proceed  against 
the  bail,  but  their  insufficiency  may  be  proved  by  any  competent  evidence  at  the  trial.  Toung 
V.  Hosmer,  11  Mass.  89.  And  he  is  liable  to  the  plaintiff  for  accepting  a  forged  bond,  though  he 
believed  it  to  be  genuine.    Marsh  v.  Bancroft,  1  Mete.  48'Z. 

The  mode  of  taking  sureties  and  baU,  in  replevin,  is  regulated  by  statute  in  New  York.  2 
BurriU's  (N.  Y.)  Practice,  pp.  5 — 11.  If  the  requisitions  of  the  statute  are  not  complied  with  by 
the  sheriff,  he  is  liable.  And  if  security  and  bail  be  taken  by  him,  as  required,  and  they  are  not 
excepted  to  within  the  prescribed  period,  his  liability  for  their  insufficiency  ceases,  and  he  holds 
the  replevin  bond  for  the  benefit  of  the  defendant,  and  the  bail  bond  for  the  benefit  of  th^ 
plaintiff.  *  * 

(Under  the  New  York  Code,  the  provisions  of  the  chapter  on  the  "  claim  and  delivery  of  per. 
sonal  property,''  are  substituted  in  the  place  of  the  former  action  of  replevin.  §§  206 — 216 ; 
Roberts  v.  RandaU,  5  How.  Pr.  32'7 ;  Rockwell  v.  Saunders,  19  Bsurb.  481.) 

(4)  Vide  supra. 

(5)  Vide  supra. 
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"wliere  the  replevin  bond  has  been  assigned  to  the  plaintiff,  it  is  unneces- 
sary to  give  any  evidence  of  the  execution  of  it  by  the  sureties  ;(1)  and 
in  a  case  where  the  bond  was  produced  by  the  sheriff  in  consequence  of  a 
notice,  it  was  held  unnecessary  to  prove  its  execution  by  the  attesting 
witness.(2) 

Having  shown,  by  the  replevin  bond,  who  are  the  sureties,  some  proof 
of  their  insuiSciency  must  be  produced  by  the  plaintiff;  but  it  is  reason- 
able that  slight  proof  should  be  allowed  to  cast  the  burden  of  proof  on  the 
defendant,  who  must  be  supposed  to  know  the  sureties,  and  who  ought  to 
have  taken  care  of  their  sufficiency.(8)  For  all  evidence,  as  was  observed 
by  Lord  Mansfield,  is  to  be  weighed  according  to  the  proof  which  it  is  in 
the  power  of  the  one  side  to  produce,  and  in  the  power  of  the  other  to 
contradict. (4)  In  proof  of  the  insufficiency  of  the  circumstances  of  the 
sureties,  it  is  good  evidence  to  show  that  they  were  in  debt,  and  had  been 
applied  to  for  payment,  and  had  broken  promises  to  pay.(5)  Although 
the  sureties  appear  to  the  ^-lorld  as  persons  of  responsibility,  yet,  if  either 
of  them  are  known  by  the  sheriff  not  to  be  responsible,  from  the  circum- 
stance of  writs  passing  through  his  hands,  or  other  reasons,  or,  if  having 
the  means  in  his  power  of  informing  himself  upon  the  subject,  the  sheriff 
neglects  to  use  them,  then,  notwithstanding  appearances,  he  is  responsible, 
in  the  event  of  the  surety  being  in  reality  insuflicient.(6) 

The  sheriff  is,  in  general,  justified  in  taking  a  person  as  a  surety  who 
appears  to  the  world  as  a  person  of  responsibility.(7)  And  the  sheriff  will, 
in  such  case,  not  be  liable,  though  the  party  may  have  been  recently  a 
bankrupt,  and  though  the  sheriff  may  not  have  made  personal  inquiries 
upon  the  subject  of  his  credit.(8)  It  seems,  that,  where  the  party  does  not 
reside  in  the  bailiwick  of  the  sheriff,  it  is  proper  to  search  the  sheriff's 
ofiice  where  lie  does  reside,  in  order  to  ascertain  whether  any  process  has 
been  sued  out  against  him  before  the  bond  is  taken.(9) 


(1)  Bames  v.  Lucas,  1  By.  k  Mo.  264. 

(2)  Scott  y.  "Waithman,  3  Stark.  N.  P.  C.  168.  See  Vol.  II.  It  appeared  that  on  inquiry  made, 
whether  a  replevin  bond  had  been  executed,  the  original  bond  was  shown  to  the  plaiutiflf,  and  a 
copy  delivered  to  him. 

(3)  Sanders  v.  Darling,  Bull.  N.  P.  60. 

(4)  Blatch  v.  Archer,  Cowp.  65. 

(5)  GwiUim  v.  Scholey,  6  Esp.  N.  P.  0.  100. 

(6)  Scott  V.  Waithman,  3  Starlt.  N.  P.  0. 168. 

(The  bond  or  undertaking  must  be  taken  in  the  manner  prescribed  by  the  statute,  so  that  the 
party  entitled  to  except  to  its  sufficiency  may  have  an  opportunity  to  take  his  exception.  If  the 
sheriff  takes  sham  security  that  fails  to  justify,  and  acts  upon  it,  he  will  be  liable.  Manley  v. 
Patterson,  3  Code  Rep.  89.    See  provisions  of  IST.  Y.  Code  §§  206— 211.) 

(1)  Hindle  v.  Blades,  5  Taunt.  225;  by  Lord  Tenterden,  3  Stark.  N.  P.  C.  llO. 

(8)  6  Taunt.  227,  where  it  was  said,  that  under  the  circumstances,  it  was  not  necessary  for  the 
sheriff  to  make  inquiries ;  Sutton  v.  "Waite,  8  B.  Moore,  27,  where  inquiries  were  made  by  a  per- 
son known  to  the  sheriff. 

(9)  Sutton  V.  "Waite,  8  B.  Moore,  27. 
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Greneral  reputation  is  admissible  in  evidence  to  show  tlie  opinion  of  tlie 
neighborhood  respecting  the  credit  of  the  sureties.(l)  What  either  of  the 
sureties  has  said  about  the  time  of  his  executing  the  bond,  in  answer  to 
applications  by  creditors  for  the  payment  of , debts  (such  as  frequent  pro- 
mises to  pay,  which  promises  he  had  as  frequently  broken),  have  been 
held  admissible  evidence  on  this  subject,  the  fact  in  issue  being  as  to  the 
fitness  or  unfitness  of  the  sureties.(2)  The  sureties  themselves  are  compe- 
tent witnesses  to  prove  whether  they  were,  or  were  nofr,  sufficient.(3) 

4.  Action  to  recover  money  levied. 

4.  In  an  action  of  assumpsit  against  the  sheriff,  to  recover  money  levied 
under  a  writ  oi  fieri  facias  at  the  plaintiff's  suit,  the  plaintiff  will  have  to 
prove  the  taking  and  selling  of  the  goods,  and  the  connection  between  the 
bailiff  and  the  defendant.  These  facts  are  established  most  satisfactorily 
bjr  proof  of  an  examined  copy  of  the  writ,  and  of  the  defendant's  return 
upon  it,  that  so  much  had  been  levied; (4)  or  it  would  be  suf&cient  to 
prove,  in  addition  to  the  proof  of  the  sale,  that  the  bailiff  who  took  the 
goods  in  execution  acted  under  the  sheriff's  warrant; (4)  or  that  a  writ  of 
fieri  facias  was  directed  to  the  defendant  as  sheriff,  and  delivered  at  the 
sheriff's  ofiice. 

After  proof  of  the  writ  oi  fieri  facias,  and  the  sheriff's  return  that  he 
had  levied,  it  will  not  be  necessary  for  the  plaintiff  to  prove  a  demand  of 
payment  previous  to  the  commencement  of  the  action  :(5)  the  defendant 
might  have  a  good  ground  for  relief,  on  application  to  the  court  above 
(stating  that  he  had  been  always  ready  to  pay  over  the  money,  and  that  a 
notice  to  this  effect  had  been  given  to  the  plaintiff's  attorney),(6)  but  this 
is  not  a  sufficient  defence  at  the  trial  of  the  cause.  Upon  the  sheriff's 
return,  the  sum  levied  is  money  had  and  received  by  the  sheriff  to  the  ' 
plaintiff's  use ;  and,  as  the  money  has  not  been  tendered  to  him,  the  plain- 


(1)  Scott  V.  Waithman,  3  Stark.  F.  P.  C.  168. 

(2)  Gwillim  v.  Scljpley,  6  Esp.  N.  P.  0.  100. 

(3)  1  Saund.  195  i,  in  note ;  Hindis  v.  Blades,  5  Taunt  225. 

(4)  Dale  v.  Birch,  3  Campb.  W.  P.  0.  347  ;  Wilson  v.  Norman,  1  Esp.  N.  P.  0.  154,  where  it 
was  held  not  gnffioient  to  prove,  that  the  person  seizing  the  goods,  was  reputed  to  be  the  sheriffs 
pfBoer.  And  see  Cooli  v.  Palmer,  6  Barn.  &  Cress.  "739,  where  the  sheriff's  officer  was  considered 
to  have  acted  as  agent  for  the  plaintiff.  It  seems,  that  the  action  cannot  be  sustained  unless  the 
sheriff  has  been  ruled  to  return  the  writ.    Moreland  v.  Leigh,  1  Starls.  N.  P.  0.  386. 

(The  sheriff  is  liable  for  money  received  by  him  on  an  execution  after  the  expiration  of  the 
term  of  his  office.  Hamilton  v.  Ward,  4  Texas,  356.  And  the  sheriff's  return  that  he  has  col- 
lected the  money  on  the  execution,  renders  him  liable  therefor,  though  he  in  fact  took  payment 
-in  something  else.     Tiffany  v.  Johnson,  21  Misa.  (5  Gush.)  221.) 

(5)  Dale  v.  Birch,  3  Campb.  341 ;  Longdill  v.  Jones,  1  Stark.  N.  P.  C.  345. 

(6)  Jefferies  v.  Sheppard,  3  Barn.  &  Aid.  696. 

(Where  the  action  ia  brought  against  the  sheriff  for  a  failure  to  return,  he  m  prima  facie  liable 
for  the  amount  directed  to  be  levied.  Ledyard  v.  Jones,  3  Selden  R.  550.  The  statute  requires 
him  to  return  the  execution.    "Wilson  v.  Wright,  9  How.  Pr.  460.) 
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tiff  has  strictly  a  right  to  bring  an  action  for  recovering  it,  -witliout  any 
previous  demand  of  payment.(l) 

The  return  of  the  sheriff,  upon  the  writ  directed  to  him,  is  conclusive 
against  him.  It  is  also  prima  facie  evidence  of  the  facts  stated  in  the  re- 
turn, against  a  third  person,  a  stranger  to  the  sheriff;  for,  as  was  said  by 
Lord  Ellenborough  in  the  case  of  Gyfford  v.  Woodgate,(2)  "faith  is  to  be 
given  to  the  official  act  of  a  public  officer,  like  the  sheriff,  even  where 
third  persons  are  "teoncerned."  The  return,  on  the.  writ,  therefore,  is  evi- 
dence of  this  fact,  that  the  money  has  been  levied ;  but  there  the  return 
closes,  and  the  evidence  likewise ;  the  sheriff's  return  affords  no  proof, 
with  respect  to  the  subsequent  disposition  of  the  money,  nor  can  it  be 
presumed,  that  the  money  has  been  paid  over  to  the  judgment  creditor, 
who  sued  out  the  execution. (3) 


(1)  Dale  V.  Birch,  3  Campb.  311 ;  LongdiU  v.  Jones,  1  Starkie,  N.  P.  C.  345. 

Note  1141.—*  *  S.  P.,  Wilder  v.  Bailey,  3  Mass.  294,  295;  Sogers  v.  Sumner,  10  Pick. 
3S1 ;  Crane  v.  Dygert,  1  Wend.  534;  Armstrong  v.  Gerron,  6  Oowen,  4G5;  Lillie  v.  Hoyt,  5 
■Hill,  395.  See  also  Brewster  v.  Tan  Ness,  18  Johns.  R.  133  ;  Morland  v.  Pellatt,  8  B.  &  G.  722, 
125,  126,  per  Bayley,  J. ;  Green  v.  Lowell,  3  Greenl.  3T3.  The  sheriff,  in  an  action  for  money 
received  by  his  deputy  on  erroneous  process,  cannot  avail  himself  of  the  defect  in  the  process,  it 
having  been  received  colore  officii.  The  People  v.  Dunning,  1  Wend.  16.  But  where  he  has 
been  sued  and  a  recovery  had  against  Mm,  for  selling  the  property  out  of  which  the  money  was 
made,  which  recovery  exceeds  or  equals  the  amount  in  the  execution,  an  action  does  not  lie 
against  him.  Newland  v.  Baker,  21  Wend.  264.  Where  the  sheriff  retains  money  collected  by 
him  before  the  return  day  of  the  execution,  he  is  chargeable  with  interest  after  the  return  day. 
'4  Wend.  515.  *  *    (Nelms  v.  Williams,  18  Ala.  605. 

The  sheriff  cannot  contradict  the  return  of  his  deputy  showing  that  the  money  on  the  ex- 
ecution has  been  coUeoted  (Sheldon  v.  Payne,  3  Selden,  N.  T.  453) ;  nor  can  the  return  be 
varied  by  parol  evidence.  Huntress  v.  Tiney,  39  Maine,  231  ;  Sutton  v.  Allison,  2  Jones'  Law, 
N.  C.  339.  The  sheriff  should  apply  for  leave  to  amend  if  the  return  be  incorrect.  The  Governor 
V.  Bancroft,  16  Ala.  605.  But  as  to  an  insufficient  return,  made  on  information  derived  from  the 
plaintiff  in  the  execution,  see  BiUingsly  v.  Rankin,  2  Swan  (Tenn.)  82.) 

(2)  11  East,  299. 

(3)  Cater  V.  Stokes,  1  Maule  &  Selw.  599. 

Note  1142. — *  *  An  officer  who  returns  on  a  ca.  sa.,  that  he  has  received  the  amount  of  the 
execution  in  full,  will  not  be  allowed  to  contradict  his  return  by  showing  that  he  has  received 
nothing  but  notes,  and  for  his  own  indemnity.  5  Wend.  201.  And  his  indorsement  on  an  ex- 
ecution of  the  day  and  hour  when  he  received  it,  is  conclusive  evidence  that  it  was  then  in  his 
hands.  Williams  v.  Lowndes,  1  Hall  S.  C.  R.  510.  The  return  to  a  ca.  so.,  "satisfied,"  is  evi- 
dence that  the  money  was  received  before  the  return  day,  although  the  return  is  not  made  tiU 
afterwards.  Armstrong  v.  Garrow,  6  Cowen,  465.  His  return,  generally,  concludes  the  sheriff 
from  questioning  it  collaterally.  If  there  be  error  in  it,  he  should  have  it  corrected  by  a  direct 
proceeding,  so  that  full  explanation  can  be  given.  Baker  v.  M'Duffie,  23  Wend.  289.  If  a 
gheriflf  make  a  levy,  and  afterwards  return  mUla  bona,  the  onus  is  upon  him  to  show  the  property 
out  of  the  defendant  in  the  execution.     5  Wend.  309. 

A  sheriff's  return  to  afi.  fa.,  setting  forth  a  valid  excuse  for  not  having  collected  the  money, 
e.  g.  that  the  goods  seized  under  it  were  casually  dc-^troyed  by  Are,  or  that  his  proceedings  had 
been  stayed  by  a,  judge's  order,  is  prima  facie  evidence  of  the  fact,  even  in  his  own  favor. 
Browning  v.  Hanford,  1  Hill,  120,  and  the  cases  there  cited.  *  * 

(Where  the  sheriff  states  a  fact  in  his  return,  which  is  not  responsive  to  the  command  in  the 
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The  sheriff  is  entitled  to  his  poundage,  which  is  the  legal  remuneration 
for  his  trouble  in  the  business  of  the  execution ;  and  this  he  may  retain. 
He  may,  therefore,  at  the  trial,  deduct  the  sum  due  to  him  for  poundage, 
from  the  proceeds  of  the  sale.(l)  The,  sheriff  may  give  in  evidence  under 
the  general  issue,  that  the  money  returned  by  him,  as  having  been  levied, 
was  the  property- of  the  assignees  of  the  defendant  in  the  former  suit,  who 
had  become  bankrupt.  (2) 

5.  Action  for  taking  goods  in  execution,  without  paying  arrears  of  rent. 

5.  Another  action  against  the  sheriff,  is  for  taking  goods  in  execution 
and  removing  them,  before  the  landlord  of  the  premises  has  received  his 
arrears  of  rent.(3)  This  is  a  special  action  on  the  case,(4)  under  the  stat. 
8  Ann,  c.  14,  §  1,  which  enacts,  "  that  no  goods  or  chattels  upon  any 
messuage,  lands,  or  tenements  leased  for  life,  terms  of  years,  at  will,  or 
otherwise,  shall  be  liable  to  be  taken,  by  virtue  of  an  execution,  on  any 
pretence  whatsoever,  unless  the  party,  at  whose  suit  the  said  execution  is 
sued  out,  before  the  removal  of  such  goods  from  off  the  said  premises,  by 
virtue  of  such  execution  or  extent,  pay  to  the  landlord  of  the  premises,  or 
his  bailiff,  all  such  sums  of  money  as  are  due  for  rent  for  the  said  premi- 
ses at  the  time  of  such  taking  of  the  goods,  provided  the  arrears  of  rent 
do  not  amount  to  more  than  one  year's  rent ;"  and  the  statute  then  pro- 
vides, that  in  case  the  arrears  exceed  one  year's  rent,  the  party  paying 
one  year's  rent  may  proceed  to  execute  his  judgment,  as  he  might  have 
done  before  the  making  of  the  act. 

The  plaintiff,  in  support  of  this  action,  wUl  have  to  prove  the  lease  of 
the  premises,  the  arrears  of  rent,  together  with  notice  of  them,  and  the 
process  of  execution ;  and  further,  to  show  the  connection  between  the 


execution,  sucli  as  payment  to  the  plaintiff,  it  seems  that  the  return  is  not  evidence  in  his  favor 
of  the  fact  so  stated.     Walker  v.  M'Knight,  15  B.  Mon.  (Ky.)  46Y.) 

(1)  Longdill  V.  Jones,  1  Stark.  N.  P.  0.  346.  If  the  proceeds  are  defioient,  the  sheriff  is  en- 
titled to  no  further  deduction.    Buckle  v.  Bowes,  3  Barn.  &  Cress.  688. 

(2)  Brydges  v.  "Walford,  1  Stark.  N.  P.  C.  389. 
*  *  See  ante,  notes  1125,  1137.  *  * 

(3)  Note  1143.—*  *  In  New  York,  it  ia  provided  by  statute  (2  R  S.  p.  31,  §§  12-15),  that 
where  an  execution  is  levied  on  goods  Uable  to  distress  for  rent,  and  the  landlord  gives  notice 
accompanied  with  an  affidavit  of  the  amount  of  rent  due,  the  officer  shall  levy  the  amount  of 
rent  claimed  not  exceeding  what  is  due  for  one  year,  in  addition  to  the  sum  in  the  execution. 
And  see  the  following  cases,  giving  a  construction  to,  and  illustrating  the  practice  under  the 
statute.  Parrington  v.  Bailey,  21  "Wend.  65  ;  Sackett  v.  Barnum,  22  Id.  605;  Theriat  v.  Hart, 
2  Hill,  380;  MiUard  v.  Robinson,  4  HiU,  604,  and  the  cases  there  cited;  Olcott  v.  Prazier,  5 
Hill,  562,  overruling  Miller  v.  Johnson,  12  Wend.  ISl  And  see  Hodgson  v.  Gascoigne,  5  B.  & 
Aid.  88  ;  Bradley  on  Distr.  229.  The  statute  being  in  derogation  of  the  common  law  must  be 
strictly  pursued.  Bussing  v.  BushneU,  6  HiU,  382,  and  the  cases  cited  there  and  supra.  What 
effect  the  abolition  of  distress  for  rent,  in  New  York,  has  had  upon  the  rights  of  landlords  and 
tenants  under  this  statute,  has  not  yet  been  judicially  determined.  *  * 

(4)  An  action  of  assumpsit  for  money  had  and  received  will  not  lie.  Green  v.  Austin,  3 
Campb.  260. 
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sheriff  and  the  officer.(l)  The  trustee  of  an  outstanding  satisfied  term, 
assigned  in  trust  to  attend  the  inheritance,  is  a  landlord  within  the  mean- 
ing of  this  statute.  (2)  The  accuracy  required  in  stating  the  terms  of  the 
demise  has  been  before  considered.(3) 

Where  an  allowance  at  a  certain  rate  per  annum,  payable  at  fixed  pe- 
riods, it  is  to  b^  made  by  an  intended  purchaser  of  premises,  from  the 
time  of  his  entering  into  possession  until  the  completion  of  the  purchase, 
it  will,  in  general,  be  considered  as  a  reservation  of  rent,  within  the  mean- 
ing of  this  statute.  (4)  And  it  is  suf&cient  to  prove  that  rent  is  due,  by 
virtue  of  an  agreement  for  paying  rent  in  advance.(5)  The  plaintiff  can 
only  recover  the  rent  due  at  the  time  of  taking  the  goods,  and  not  any 
which  may  accrue,  during  the  time  the  sheriff  continues  in  possession.(6) 
An  executor  or  administrator  may  sue,  for  the  removal  of  goods  in  the 
lifetime  of  the  deceased  without  satisfying  the  rent.(.7)  In  proving  the 
arrears  of  rent  it  is  not  necessary  to  call  the  tenant  of  the  premises,  in 
order  to  state  the  account  between  the  landlord  and  hunsel£(8) 

It  is  also  necessary  for  the  plaintiff  to  prove,  that  the  sheriff,  or  the  per- 
son who  took  the  goods  in  execution  upon  the  premises,  had  timely  notice 
before  the  removal,  that  arrears  of  rent  for  the  premises  were  due  at  the 
time  of  taking ;  for  the  sheriff  is  not  bound  to  find  out  whether  ];ent  is 
due,  nor  is  he  liable  to  an  action  as  a  wrongdoer,  unless  there  has  been  a 
demand  of  rent  before  the  removal.(9)  No  specific  form  of  notice  is  re- 
quired by  the  statute ;  and  the  only  object  in  giving  notice  to  the  sheriff, 
is  to  establish  his  knowledge  of  the  landlord's  claim.(lO)  If  it  shall  ap- 
pear, from  the  proceedings  under  the  execution — ^from  any  extraordinary 
haste  or  secrecy  in  the  sale — or  from  other  suspicious  circumstances — that 
the  sheriff  knew  of  the  landlord's  claim,  or  expected  a  claim  of  rent  to  be 
made  by  him,  that  will  be  sufficient  to  make  him  liable  to  this  action, 


(1)  Vide  supra,  p.  682. 

(2)  Colyer  v.  Spear,  2  Bro.  &  Biug.  6t.  The  statute  does  not  apply  in  favor  of  a  person  re- 
covering in  ejectment,  with  respect  to  the  period  between  the  dpmiae,  and  the  judgment.  5  Barn. 
&  Aid.  88.  '       '  ,  ' 

(3)  Vol.  I ;  Briatow  v.  Wright,  Doug  664 

(li)  Saunders  v.  Musgrave,  6  Bam.  &  Cress.  524.  A  reservation  after  certain  rate  has  been 
thought  objectionable.  Parker  v.  Harris,  1  Salk.  262.  An  agreement  to  make  an  allowance  for 
repairs,  will,  in  general,  not  be  considered  as  an  abatement  of  the  rent,  but  as  the  subject  of  a 
cross  action.     6  Barn.  &  Cress.  528. 

(5)  Harrison  v.  Barry,  1  Price,  690. 

(6)  Hoskins  v.  Knight,  1  Maule  &  Selw.  245,  though  the  seizure  be  of  growing  corn,  1 
Price,  114. 

C!)  Palgrave  v.  Windham,  1  Strange,  212. 

(8)  Harrison  v.  Barry,  1  Price,  690. 

(9)  Waring  v.  Dewberry,  1  Str.  91 ;  Palgrave  v.  Windham,  1  Str.  212 ;  Smiih  v.  Russell,  3 
Taunt.  400 ;  3  Barn.  &  Aid.  442.  In  Waring  v.  Dewberry,  it  was  held,  that  an  administrator 
could  not  sue  the  sheriff,  where  the  goods  had  been  removed  without  notice  from  the  intestate, 
.and  bgfore  the  grant  of  the  administration. 

(10)  Andrews  v.  Dixon,  3  B.  &  Aid.  646 ;  Colyer  v.  Speer,  2  Bro.  &  Bing.  61. 
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■without  proof  of  any  express  notice.(l)  Though  the  sheriff  does  not  be- 
come a  wrongdoer,  by  the  act  of  removing  the  goods,  until  he  has  notice 
of  the  landlord's  claim,  yet  if  knowledge  can  be  brought  home  to  him  at 
any  time  before  he  has  paid  over  the  proceeds  of  the  goods  to  the  execu- 
tion creditor,  he  will  be  liable  to  the  landlord  for  the  rent.(2) 

The  statute  speaks  only  of  goods  taken  by  virtue  of  any  execution, 
which  according  to  the  plain  sense  of  the  words,  has  been  construed  to 
mean  executions  on  judgments  ;(3)  but  it  extends  to  a  judgment  and  ex- 
ecution by  the  defendant,  as  well  as  the  plainttS'.(4)  The  sheriff  is  liable, 
if  he  remove  any  part  of  the  tenant's  goods,  without  satisfying  the  land- 
lord a  year's  rent ;  and  it  is  not  necessary  for  the  landlord  to  show,  that 
the  property  left  on  the  premises  is  insufficient  to  satisfy  the  rent.(5)  The 
subject  of  variances  in  setting  forth  the  execution  under  which  the  levy 
has  been  made,  has  been  before  considered.(6) 

Defence. 

It  is  a  good  defence  to  show,  that  the  goods  were  removed  with  the 
consent  of  the  plaintiff's  agent,  who  had  given  notice  of  the  arrears,  and 
afterwards  accepted  an  undertaking  from  the  bailiff  and  auctioneer  to  pay 
the  rent.(7)  This  is  a  waiver  of  the  benefit  of  the  statute ;  and  whether 
the  undertaking  could  or  could  not,  be  enforced  as  an  agreement,  it  is  a 
clear  justification  to  the  sheriff,  who  manifestly  has  not  been  guilty  of  a 
tort.  But  it  is  not  a  defence  to  the  action,  that  the  sheriff  returned  the 
goods  to  the  premises,  after  wrongfully  removing  them. (8) 

6.  Action  for  escape  on  mesne  process. 

6.  A  creditor  may  bring  an  action  against  the  sheriff,  to  recover  a  com- 
pensation for  damages  sustained  by  him  from  the-  escape  of  a  debtor  on 
mesne  process,  and  from  the  consequent  delay  and  prejudice  in  the  re- 
covery of  his  debt.  The  plaintiff  in  this  case,  is  to  prove  the  cause  of 
action  against  the  party  arrested,  and  the  process  sued  out,  as  averred  in 


(1)  3  Bam.  &  Aid.  645. 

(2)  Per  Cur.  3  Barn.  &  Aid.  646  ;  Arnit  v.  Gamett,  3  B.  &  Aid,  442,  in  which  case  the  remedy 
was  by  a  rule  calling  on  tha  sheriff  to  pay  over  the  proceeds. 

*  *  See  the  cases  cited  ante,  note  1143.  *  * 

(3)  Brandling  v.  Barrington,  6  Barn.  &  Cress.  467,  where  the  court  refused  to  extend  the  stat- 
ute to  a  case  which  they  considered  was  within  the  rnisohief  inteniied  to  be  remedied.  A  com- 
mission of  bankruptcy  is  not  an  execution  within  the  statute.  Ex  parte  Devisne,  Co.  B.  L.  190 
Lee  V.  Lopes,  15  East,  230.  But  a  sheriff,  levying  under  an  execution,  after  an  act  of  bank- 
ruptcy committed,  cannot  insist  by  way  of  defence,  that  he  is  liable  to  the  assignees.  Duck  v. 
Braddyl,  M'Cl.  211.     See  St.  John's  College  v.  Murcott,  7  T.  E.  259;  2  T.  B.  60O. 

(4)  Henohett  v.  Kimpson,  2  Wila.  140. 

(5)  Colyer  v.  Speer,  2  Bro.  &  Bing.  70. 

(6)  Tide  supra,  p.  680. 

(7)  Rothery  v.  Wood,  3  Campb.  N.  P.  C.  25. 

(8)  Lane  v.  Crockett,  7  Price,  566. 
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the  declaration.(l)    The  delivery  also  of  the  process  to  the  sheriff,  the  ar- 
rest, and  the  escape  are  to  be  proved.(2) 

Proof  of  debt 

In  the  first  place,  the  plaintiff  is  to  prove  a  debt  due  to  him  from  the 
party  against  whom  the  process  issued  ;(3)  and  he  must  show  the  same 
cause  of  action  as  is  averred  in  the  pleadings.(4)  Thus,  if  the  cause  of 
action  averred  be  for  goods  sold  and  delivered,  that  must  be  proved ; 
though  it  need  not  be  proved  to  have  been  for  the  specific  sum  mentioned 
in  the  declaration.(5)  If  the  declaration  state  that  the  party  was  indebted 
to  the  plaintiff  for  goods  sold  and  delivered,  and  it  should  appear,  at  the 
trial,  that  the  goods  had  been  sold  on  a  credit  of  three  months,  which  had 
not  expired  at  the  time  of  the  arrest,  such  a  variance  would  be  fatal.(6) 

The  admission  of  the  debtor  has  been  determined  to  be  evidence  of  the 
debt  against  the  sheriff,  as  it  would  be  against  the  party  himself.(7)  Thus, 
where  the  debtor  has  been  sued  as  the  drawer  of  a  bill  of  exchange,  and 
it  became  necessary  to  prove  the  notice  of  dishonor,  his  acknowledgment 
of  having  received  the  notice  was  held  to  be  sufficient ;  and  the  present 
lord  chief  justice  of  the  Court  of  King's  Bench,  who  tried  the  cause,  said, 
he  understood  the  rule  to  be,  that  an  admission,  which  would  be  evidence 
against  the  party,  would  also  be  evidence  against  the  sheriff.(8) 

The  same  process  must  be  proved,  as  is  stated  in  the  declaration.  If 
the  process  proved  is  different,  the  variance  will  be  a  ground  of  nonsuit. 
The  subject  of  variances  in  the  proof  of  process  has  already  been  consid- 
ered; (9)  and  with  respect  to -the  proof  of  the  writ,  and  proof  of  the  con- 
nection between  the  sheriff  and  the  bailiff  by  means  of  the  warrant,  little 
occurs  to  be  added  to  the  former  statements.(lO)  The  return  of  non  est  in- 
ventus,  or  other  return  on  the  back  of  the  writ,  is  evidence  against  the 
sheriff  of  the  delivery  of  the  writ,  being  an  acknowledgment  of  the  fact 


(1)  Vide  supra,  p.  680. 

(2)  Note  1144. — *  *  For  the  law  in  New  York,  as  to  the  liabilities  of  sheriffs  for  escapes; 
when  an  action  lies,  how  it  may  be  defended,  and  what  is  the  measure  of  damages  under  the 
statute,  see  2  BurrOl's  (N.  T.)  Practice,  120 — 126.  See  also  2  Gr.  Et.  589,  and  notes;  2  Johns. 
Cas.  (2d  ed.)  p.  3,  n.  *  * 

(As  to  the  effect  of  a  voluutary  escape,  see  "Wesson  v.  ChamberUu,  3  Comst.  331;  1  ffiU 
Rep.  51S.) 

(3)  Alexander  v.  Macauley,  4  T.  R.  611. 

(4)  Parker  v.  Fenn,  2  Esp.  N.  P.  C.  47  6,  n. 

(5)  Gunter  v.  Clayton,  2  Lev.  85  ;  Bull.  N.  P.  66. 

(6)  White  V.  Jones,  6  Esp.  162. 

C?)  Vide  supra,  p.  691 ;  Gibbon  v.  Ooggen,  2  Campb.  188 ;  Sloman  v.  Heme,  2  Esp.  N.  P. 
C.  695. 

(8)  "Williams  v.  Bridges,  2  Stark.  N.  P.  C.  42. 

(9)  Vide  supra,  p  678.  And  see  Id.,  respecting  the  point  of  the  proof  of  an  affidavit  to  hold 
to  baU. 

(10)  Vide  supra,  p.  682. 
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under  his  own  hand  ;(1)  and  proof  his  return  of  cepi  corpus,  and  that  the 
party  neither  put  in  bail  above,  nor  was  in  the  sheriff's  custody  St  the 
return  of  the  writ,  dispenses  with  the  direct  evidence  of  the  arrest  and 
escape,  both  of  these  facts  are  sufficiently  proved  by  the  sheriff's  return, 
and  by  the  non-appearance  of  the  party,  according  to  the  exigency  of  the 
■writ.(2) 

In  a  late  case,  an  examined  copy  of  the  writ,  which  was  given  in  evi- 
dence on  the  part  of  the  plaintiff,  contained  also  a  copy  of  the  sheriff's 
return ;  and  it  was  contended  on  behalf  of  the  defendant,  that  this  should 
be  read  at  the  same  time,  as  part  of  one  entire  document ;  but  Mr.  Justice 
Holroyd  held,  that  the  parts  were  distinct,  and  that  the  defendant  was 
not  entitled  to  have  the  return  read,  as  part  of  the  document  produced  by 
the  plaintiff.(3)  The  return  of  the  sheriff  in  this  case  was,  that  the  party 
had  been  rescued;  and  the  return  was  held  to  be  admissible  in  evi- 
dence, on  the  part  of  the  defendant,  though  in  this  action  clearly  not 
conclusive. 

The  escape  on  mesne  process,  which  subjects  the  sheriff  to  this  action 
on  the  case,  is  an  escape  after  the  return  of  the  writ.  The  form  of  the 
writ  is,  that  he  shall  take  the  body  of  the  debtor,  and  have  him  ready  to 
produce  on  a  certain  day  ;  it  will  therefore  be  sufficient,  if  he  bring  in 
the  body  on  that  day.  There  is  a  distinction,  in  this  respect,  between 
arrests  on  mesne  process,  and  arrests  in  execution.  In  the  latter  case,  if 
the  debtor  is  seen  at  large  after  the  arrest,  for  the  shortest  space  of  time, 
as  well  before,  as  after  the  return  of  the  writ,  it  will  be  an  escape  in  the 
sheriff.  (4) 

It  can  scarcely  be  necessary  to  observe,  that  the  proof  of  the  surrender 
at  a  place  different  from  that  alleged  in  the  declaration,  or  of  an  escape 
on  a  different  day,  will  not  be  material  as  a  variance,  if,  in  fact,  the  escape 
was  after  the  return  of  the  writ,  and  before  the  commencement  of  the 
action.(5) 

7.  Action  for  escape  in  execution. 

7.  In  an  action  for  the  escape  of  a  debtor  in  execution,  whether  it  be 
an  action  on  the  case  by  the  common  law,  or  an  action  of  debt  founded 
on  the  Stat.  13  Ed.  I,  ch.  11,  and  stat.  1  R.  II,  ch.  12),(6)  the  plaintiff  will 


(1)  Blatoh  V.  Archer,  Cowp.  65  ;  Tildar  v.  Sutton,  BuU.  N.  P.  66. 

(2)  Fairlie  v.  Birch,  3  Campb.  N'.  P.  C.  397.  The  return  of  the  sheriffs  of  London  is  conclusive 
against  both.  Carlisle  v.  Parkins,  3  Stark.  N.  P.  C.  166.  The  return  is  also  prima  facie  evidence 
of  the  capacity  of  the  returning  ofBcer.    Tyler  v.  Duke  of  Leeds,  2  Stark.  N.  P.  C.  218. 

(3)  Adey  y.  Bridges,  2  Starkie  N.  P.  C.  189. 

(4)  Hawkins  v.  Plomer,  2  Black.  lOiS.  It  is  a,  good  defence,  under  the  general  issue,  that 
bail  has  been  put  in,  before  the  expiration  of  the  rule  to  bring  in  the  body,  though  no  bail  bond 
has  been  taken.  Pariente  v.  Plumtree,  2  Bos.  &  Pull.  35.  See  Moses  v.  Norris,  4  Maule  &  Selw. 
397.    See  further  on  the  evidence  in  actions  for  an  escape— "Action  for  escape  on  execution." 

(5)  Bull.  N.  P.  65. 

(6)  In  the  former  action,  the  creditor  may  recover  damages  for  the  officer's  misconduct,  and  still 
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have  to  prove  in  ordinary  cases,  an  examined  copy  of  tlie  record  of  the 
judgment ;  the  issuing  of  the  writ  of  capias  ad  satisfaciendum  ;  the  de- 
livery of  the  writ  to  the  sheriff;  a  legal  arrest  under  the  writ;  and, 
lastly,  an  escape. 

With  respect  to  the  proof  of  an  examined  copy  of  a  record,  it  will  not 
be  necessary  to  repeat  what  has  been  stated  on  the  subject  in  another 
place.(l)  And  as  to  the  proof  of  the  writ,  if  the  writ  has  been  returned, 
an  examined  copy  of  that,  and  of  the  sheriff's  return  indorsed  upon  it, 
will  be  conclusive  evidence  against  the  sheriff,  of  the  issuing  and  delivery 
of  the  writ.  (2)  If  there  has  not  been  a  return,  the  issuing  of  the  writ  is 
to  be  proved,  and  its  delivery  to  the  sheriff;  and,  notice  to  produce  the 
writ  having^  been  duly  served  on  the  defendant's  attorney,  parol  evidence 
of  its  contents  will  be  admitted. 

The  proof  of  the  warrant  to  arrest,  in  order  to  connect  the  defendant 
with  the  officer  who  made  the  arrest,  has  been  already  discussed.  (3)  As 
to  the  arrest  itself,  it  may  be  observed,  that  the  arrest  must  be  by  the 
authority  of  the  of&cer  named  in  the  warrant ;  but  he  need  not  arrest  with 
his  own  hand,  nor  need  he  be  in  the  presence  of  the  person  arrested,  or 
actually  in  sight,  or  within  any  prescribed  distance  at  the  time  of  the 
arrest.(4)  Bare  words  used  by  the  officer,  though  they  are  acquiesced  in, 
will  not  in  general,  make  an  arrest.(5)  Where  the  defendant  is  in  cus- 
tody, the  delivery  of  the  writ  to  the  sheriff  is  an  arrest  in  law. (6) 

Escape. 

If  a  debtor  who  has  been  once  taken  in  execution,  is  afterwards  suffered 
to  go  at  large,  it  is  an  escape ;  if  with  the  knowledge  and  consent,  or  by 
the  defai;lt  of  the  jailer  or  sheriff's  of&cer,  a  voluntary  escape ;  if  without 
his  knowledge,  a  negligent  escape.  What  shall  be  deemed  a  going  at 
large,  is  difficult  to  be  defined  as  a  general  proposition.     The  principle 


has  a  right  to  recover  the  debt  against  the  original  debtor ;  in  the  latter  he  is  entitled  to  recover 
at  once  the  sum,  for  which  the  prisoner  was  charged  in  execution,  namely  the  sum  indorsed  on 
the  writ  and  the  legal  fees  of  the  execution  (Bonafous  v.  Walker,  2  T.  E.  126 ;  Hawkins  v. 
Plomer,  2  Black.  1049) ;  and  this  is  an  advantage  in  the  action  of  debt  over  the  other  remedy  at 
common  law. 

(1)  See  Vol.  II.    And  with  respect  to  variances  in  the  statement  of  process,  vide  supra,  in 
this  Vol. 

(2)  Vide  supra. 

(3)  Vide  supra. 

(In  criminal  cases,  any  person  has  a  right  to  arrest  a  person  guilty  of  a  felony.     Long  v.  The 
State,  12  Geo.  293.) 

(4)  Blatch  V.  Archer,  Cowp.  65. 

(5)  Ruasen  v.  Lucas,  1  Ry.  &  Mo.  27  ;  Berry  v.  Adamson,  6  Bam.  &  Oress.  530.     Vide  sup-a. 
(See  Jones  v.  Jones,  1  Jones'  Law,  N.  C.  491.) 

(6)  Bull.  N.  P.  66.    And  see  Id.  68,  69,  respecting  the  assignment  of  prisoner  to  the  succeeding 
sheriff,  and  liis  duty  in  case  of  the  death  of  his  predecessor. 

To  make  a  change  of  custody,  the  prisoner  must  be  assigned  in  the  indenture  to  the  new 
sheriff.    Davidson  v.  Seymour,  1  Mo.  &  M.  34. 
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seems  to  be,  as  laid  down  by  Mr.  Justice  Buller,(l)  tbat,  whenever  the 
prisoner  in  execution  is  in  a  different  custody  from  tbat  which,  is  lilcely  to 
enforce  payment  of  the  debt,  there  is  an  escape.  The  prisoner  must  be 
taken  to  prison  in  a  convenient  time ;  and  what  time  is  convenient,  is  a 
question  for  the  determination  of  the  judge,  who  will  admit  of  any  rea- 
sonable delay  ;  but  if  delay  is  made  use  of  by  the  officer,  as  the  means  of 
giving  more  liberty  than  he  ought,  he  will  be  liable  for  an  escape.(2)  If 
the  sheriff's  officer  permit  the  prisoner  to  go  in  company  -W^ith  one  of  his 
followers,  even  to  his  own  house,  for  the  purpose  of  settling  his  affairs, 
that  also  is  an  escape ;  for  the  custody  of  the  follower,  after  the  writ  has 
been  once  executed,  amounts  to  nothing ;  he  could  have  no  power  to 
detain  the  prisoner  if  he  should  choose  to  escape  ;  and  the  warrant  would 
not  be  any  justification  to  him,  if  any  mischief  should  ensue.(3)  And 
though  the  prisoner  was  at  large  for  the  shortest  time,  even  before  the 
return  of  the  writ, (4)  and  though  he  afterwards  returned  into  custody,  it 
is  still  an  escape,  for  which  the  sheriff  is  responsible. 

Proof  of  escape. 

An  admission  of  the  escape  by  the  under-sheriff  has  been  thought  to 
be  admissible  evidence  of  that  fact  against  the  sheriff  himself.(5)  To 
prove  a  voluntary  escape,  the  party  who  has  escaped,  is  a  competent  wit- 
ness ;  the  reason  assigned  is,  because  an  escape  is  a  thing  of  secrecy,  a 
private  transaction  between  the  prisoner  and  jailer  ;(6)  but,  on  general 
principles  also,  he  appears  to  be  competent ;  for  he  neither  gains  nor  loses 
by  the  event  of  the  immediate  suit.  In  an  action  by  the  plaintiff  for  the 
original  debt,  he  cannot  plead  in  bar,  or  give  in  evidence  in  reduction  of 
damages,  the  judgment  obtained  in  the  action  against  the  sheriff  ;(7)  nor 
can  the  verdict  be  used  against  him  by  the  defendant,  in  an  action  on  the 
case,  brought  to  recover  damages  sustained  in  consequence  of  such  an 
escape.(8)  If  this  is  correct,  the  party  is  competent  either  to  prove  or 
disprove  a  voluntary  escape.  And  it  should  also  seem  that  he  is  compe- 
tent to  prove  a  negligent  escape,  but  not  to  disprove  it ;  for,  as  an  action 
on  the  case  may  be  brought  against  him  by  the  defendant  for  a  negligent 


(1)  Benton  v.  Sutton,  1  Bos.  &  Pull.  27.    (See  Latham  v.  Westervelt,  16  Barb.  421.) 

(2)  Heath,  J.,  1  Bos.  &  Pull.  28.  '  , 

(3)  Benton  v.  Sutton,  1  Bos.  &  Pull.  27,  by  Eyre,  Ch.  J. 

(4)  Hawkins  v.  Plomer,  2  Black.  1048.  If  the  bailiff  of  a  liberty  take  the  prisoner  out  of  his 
bailiwick,  and  deliver  him  to  the  sheriff,  it  is  an  escape.     2  T.  R.  12. 

(5)  Vide  swpra,  p.  684. 

(6)  E.  V.  Ford,  2  Salk.  689 ;  Bull.  N.  P.  67  ;  Pitzg.  80. 

(7)  By  Lord  Tenterden,  4  Barn.  &  Aid.  210.    And  see  Bull.  K  P.  69. 

(8)  That  the  defendant  cannot  mainta;in  such  an  action,  in  the  case  of  a  voluntary  escape,  see 
Eyles  V.  Paikney,  Peake's  N.  P.  C.  143  a;  Pitcher  v.  Bailey,  8  Bast,  171.  The  principle  is,  that 
an  officer,  guilty  of  a  breach  of  duty,  cannot  recover  money,  which  he  has  paid  in  consequence 
of  it.  though  for  the  benefit  of  the  defendant. 
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escape,(l)  though  not  for  one  that  is  voluntary,  he  -would  be  speaking 
against  his  own  interest,  if  called  as  a  witness  for  the  plaintiff;  and  for 
himself  if  called  by  the  defendant.  The  plaintiff  may  give  evidence  of  a 
negligent  escape,  under  a  count  for  a  voluntary  escape.  (2) 

The  proof  of  the  debtor's  being  in  custody,  and  of  the  escape,  is  ren- 
dered more  easy  by  the  provisions  of  the  stat.  8  &  9  W.  Ill,  ch.  27  ;  the 
eighth  section  of  which  enacts,  that  if  the-  marshal  of  the  King's  Bench, 
or  warden  of  the  Fleet,  or  other  keepers  of  any  other  prison  shall,  after 
one  day's  notice  in  writing,  given  for  that  purpose,  refuse  to  show  any 
prisoner,  committed  in  execution,  to  the  creditor,  at  whose  suit  such  pris- 
oner was  committed  or  charged,  or  to  his  attorney,  every  such  refusal  shall 
be  adjudged  to  be  escape  in  law.  And  the  ninth  section  enacts  that,  if 
any  person,  desiring  to  charge  any  person,  with  any  action  or  execution, 
shall  desire  to  be  informed  by  the  marshal  or  warden,  or  their  respective 
deputies,  or  by  any  other -keeper  of  any  other  prison,  whether  such  person 
be  a  prisoner  in  his  custody  or  not,  the  said  marshal  or  warden,  or  such 
other  keeper,  shall  give  a  true  note  in  writing  thereof  to  any  person  so 
requesting  the  same,  or  to  his  lawful  attorney,  upon  demand  at  his  of&ce 
for  that  purpose,  or  in  default  thereof,  shall  forfeit  the  sum  of  fifty 
pounds ;  and  if  such  marshal  or  warden,  or  their  respective  deputy  exer- 
cising the  said  of&ce,  or  other  keeper,  shall  give  a  note  in  writing,  that 
such  person  is  an  actual  prisoner  in  his  or  their  custody,  every  such  note 
shall  be  accepted  and  taken  as  sufficient  evidence,  that  such  person  was 
at  that  time  a  prisoner  in  actual  custody. 

The  defendant  may  show,  in  his  defence,  that  he  confined  the  prisoner 
in  a  lock-up  house,  within  his  bailiwick,  for  several  days  after  the  ar- 
rest ;  and  it  is  not  necessary  that  he  should  be  taken  immediately  to  the 
next  county  jail.(3)  The  sheriff  will  not  be  allowed  to  prove,  in  an 
action  for  an  escape,  that  he  received  the  money  for  which  a  party  is 
taken  in  execution,  and  gave  him  his  discharge.(4)  And  he  cannot  de- 
fend himself  by  showing  that  the  prisoner  was  Jaken  upon  aa  erroneous 
judgment,  where  th^  court,  in  which  the  judgment  was  obtained,  has  cog- 
nizance of  the  cause ;  but  if  the  court  had  no  jurisdiction,  the  judgment 
is  void,  and  the  plaintiff  cannot  recover.(5)     He  is  not  justified  in  dis- 


(1)  See  Ktz.  N.  B.  130;  Sheriff  of  Norwich  v.  Bradshaw,  Cro.  El.  53. 

(2)  Bonafoua  v.  Walker,  2  T.  E.  126. 

(3)  Houlditch  v.  Birch,  4  Taunt.  608.  The  prisoner  was  detained  fourteen  days  before  the 
writ,  in  a  loclc-up  house,  whioli  did  not  belong  to  the  arresting  ofBcer. 

(4)  Blackford  v.  Austen,  14  East,  468.     See  Crozer  v.  Pilling,  4  Bam.  &  Cress.  31. 

(5)  BuU.  N.  P.  g6. 

Note  1145. — *  *  S.  P.,  M'Donald  v.  Bunn,  3  Denio,  45,  and  the  cases  there  cited.  And  see  De- 
laplaine  v.  Hitchcock,  6  Hill,  14.  And  he  may  impeach  the  plaintiff's  judgment  by  showing  that 
it  is  founded  in  fraud  (Pierce  v.  Jackson,  5  Mass.  242),  but  not  on  any  other  ground,  except  want 
of  jurisdiction.     Adams  v.  Balch,  5  Greenleaf,  188.     And  see  2  Gr.  Ev.  §  591,  and  notes.  *  * 

(See  Howard  v.  Crawford,  15  Geo.  423.) 
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charging  the  prisoner,  on  account  of  the  process  having  been  erroneously 
awarded ;  as  where  a  capias  ad  satisfaciendum  is  issued  after  the  expiration 
of  a  year  from  the  time  of  the  judgment.(l) 

Plea;  of  fresh  pursuit. 

The  defendant  cannot  prove,  under  the  general  issue,  that  the  prisoner 
escaped  without  his  consent,  and  that  he  made  fresh  pursuit,  and  retook 
him  before  the  commencement  of  the  action,  though  this  is  a  good  defence 
if  pleaded  ;(2)  the  stat.  8  &  9  "W".  Ill,  ch.  27,  §  6,  expressly  enacting,  that 
the  retaking  on  a  fresh  pursuit  shall  not  be  given  in  evidence,  on  the  trial 
of  any  issue  in  an  action  of  escape,  unless  specially  pleaded.  If  the  de- 
fendant plead,  that  there  was  not  an  escape,  he  will  not  be  allowed  to 
prove  that  there  was  no  arrest ;  for  an  arrest  is  admitted  by  the  plea.  (3) 

Plea  of  return  Into  custody. 

If  the  defendant  pleads  the  prisoner's  return  into  custody  before  the 
bringing  of  the  action,  and  that  he  thereupon  afterwards  kept  and  detained 
him  in  his  custody  in  execution,  which  is  traversed  in  the  replication,  the 
plea  will  be  disproved  by  showing,  that  the  prisoner  after  his  return  es- 
caped again  and  died  out  of  custody  ;(4)  for  though  the  plea  is  indefinite 
as  to  the  period  of  detention,  yet  the  defendant  must  be  understood  to 
mean  that  there  had  been  such  a  detention,  as  would  make  the  return  an 
answer  to  the  action  ;  in  other  words,  that  he  had  so  kept  and  detained 
the  prisoner,  as  to  be  no  longer  liable  for  the  fresh  escape. 

It  seems  that  the  declarations  of  the  sheriff's  officer,  made  during  the 
time  that  he  has  a  prisoner  in  custody,  are  admissible  in  evidence  against 
the  sheriff,  as  being  part  of  the  act  for  which  the  defendant  is  respon- 
sible.fo) 

8.  Action  for  extortion  of  the  bailiff. 

8.  The  sheriff  is  also  answerable  for  the  extortion  of  his  officer,  which 
is  defined  by  Lord  Coke(6)  to  be  the  unlawful  taking,  by  color  of  his 
office,  any  money  or  valuable  thing,  either  that  is  not  cfiie,  or  more  than  is 
due,  or  before  it  be  due.  It  is  a  general  principle,  that  the  act  of  the 
bailiff  is,  for  all  civil  purposes,  the  act  of  the  sheriff ;  and  where  an  extor- 
tion has  been  practiced,  the  sheriff  is  liable  to  an  action  for  penalties,  or 


(1)  Bull.  N.  P.  66  ;  Weaver  v.  Clifford,  Cro.  Jac.  3;  Burton  v.  Eyre,  Cro.  Jac.  289.  The  sheriff 
may  justify  under  an  irregular  or  erroneous  judgment,  if  the  writ  be  not  void.  See  Tidd's  Pr.  tit 
Execution. 

(2)  RoU.  Ab.  806,'  E,  pi.  1.     See  Gilb.  Ev.  264,  "plea  o?nil  debet." 

(3)  Bull.  N.  P.  67.  (The  act  of  God,  or  of  public  enemies,  may  be  shown  as  an  excuse  for  the 
escape  of  a  debtor  from  jail.  The  State  v.  Haiford,  6  Eich.  58.  And  the  escape  may  be  proved 
almnde  the  return.    Stone  v.  Wilson,  10  Gratt.  529.) 

(4)  Chambers  v.  Jones,  11  East,  406. 

(5)  Bowoher  v.  CaJly,  1  Campb.  N.  P.  C.  391,  n. 

(6)  Co.  Litt.  368  b. 

Vol.  III.  45 
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to  an  action  for  treble  damages,  at  the  suit  of  tbe  party  aggrieYed.(l)  The, 
general  facts  to  be  proved,  are,  the.  writ,  the  warjant,  and  the  misconduct, 
of  the  of&cer.(2) 

The  plaintiff  must  in  this  case,  as  in  the  others  before  mentioned,  con- 
nect the  sheriff  with  the  act  of  the  bailiff  by  proying  that  the  bailiff  was 
acting  under  his  authority  at  the  time  of  committing  the  wrong  com- 
plained of;  and  whether  the  sheriff  employed  this  particular  officer,  will 
best  appear  by  the  production  of  the  warrant.(3)  If  another  person  is  ap- 
pointed officer  in  the  warrant,  the  sheriff  will  npt  be  liable; (4)  he  is. 
responsible  only  for  the  act  of  that  officer,  whom  he  intrusts  with  his 
authority.  The  return  of  the  sheriff,  upon  the  process  directed  to  him,  of 
his  having  levied,  is  conclusive  against  him,  that  he  adopts  the  act  of  the 
bailiff  as  his  own.(5) 

In  an  action  of  debt  to  recover  penalties  incurred  by  the  extortion  of  a 
sheriff's  officer  in  executing  a  writ  of  fieri  facias,  if  the  declaration  state 
the  judgment  upon  which  the  writ  was  founded,  the  judgment  must  be 
proved.(6)  Here  the  execution  is  necessarily  tied  down  by  the  judgnaent, 
and  the  judgment  is  therefore  made  material  by  the  subsequent  words 
which  are  introduced.(7)  The  same  principle  seems  to  apply  where  the 
action  is  brought  by  the  party  aggrieved  to  recover  treble  damages ;  for, 
in  the  case  of  Crawley  v.  Blewett,(8)  where,  in  an  action  for  a  false  return 
upon  a  fieri  facias,  the  plaintiff  declared  on  a  judgment  in  the  Common 
Pleas,  and  the  copy  of  the  record  produced  at  the  trial  omitted  to  state 
before  whom  the  plea  was  held,  so  that  the  judgment  did  not  appear  to 
correspond  with  that  stated  in  the  declaration.  Lord  Holt  was  of  opinion 


(1)  St.  28  Eliz.  c.  4 ;  32  Geo.  II,  c.  28.  If  the  statute  of  Elizabeth  is  stated  to  have  been 
passed  in  the  29th  year  of  her  reign,  it  is  a  ground  for  arresting  the  judgment.  Eamsey 
T.  Tufnel,  2  Bing.  22E.  The  plaintiff,  under  this  statute,  is  entitled  to  three  times  the  full  amount 
of  the  damages, ,  4  B^n.  &  Cress.  154.  If  the  proceeds  are  not  sufficient  to  satisfy  the  plaintiff's 
claim,  the  sheriff  cannot,  against  him,  retain  more  than  the  amount  of  his  poundage.  Buckle 
T.  Bewes,  3  Barn.  &  Cress,  688.  It  seems  that- the  stat.  43  G-.  Ill,  81,  46,  authorizing  the  levy  of 
the  "  expenses  of  execution,"  includes  the  expense  of  levying.  2  Bing.  225.  In  an  action  on 
32  Gr.  II,  against  the  sheriff's  officer,  the  plaintiff  must  provide  a  table  of  fees  allowed  by  the 
justices.  Martin  v.,  Slade,  2  N.  R.  59  ;  1  Stark.  N.  P.  C.  41'7.  The  statute  of  Elizabeth  does  not 
apply  to  crown  debts..    3  Brpd.  &  Bipg.  143. 

(2)  Note  1146. — *  *  In  all  or  most  of  the  states,  the  taking  of  illegal  fees  is  made  a  misde- 
meanor by  statute.  By  2  R.  S.  N.  Y.  141,  §§  5,  6,  7,  demanding  or  receiving  illegal  fees  is  de- 
clared to  be  a  misdemeanor,  and  the  person  guilty  thereof  is  made  liable  to  the  aggrieved  party 
in  treble  damages.  See  the  cases  giving  a  construction  to  this  statute.  15  Wend.  45  j  Stevens,,. 
V.  Adams,  23  Wend.  57  ;  S.  C,  in  error,'  26  Id.  451.  And  see  cases,  2  Paige,  475;  6  Cowen,." 
661.*  =* 

(3)  Vide  supra,  p.  682.  i 

(4)  Jones  q.  t  v.  Perohard,  2  Bsp.  N.  P.  0.  507  ;  George  q.  t.  v,  Perking,  4  Esp.  N.  P.  C.  63. 

(5)  Vide  supra,  p.  696;  Wobdgate  v.  KnatchbuU,  2  T.  R.  154. 

(6)  Savage  q.  t.  v.  Smith,  2  Black.  1101.    l?hat  this  averment  was  unnecessary,  see  5  T,  S.  499- 

(7)  By  Bullor,  J.,  observing  on  the  case  of  Savage  v.  Smith,  5  T.  K  498. 

(8)  12  Mod.  128. 
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that  this  was  a  ground  of  nonsuit.  The  averment,  therefore,  of  the  judg- 
ment was  material,  and  ought  to  have  been  proved  as  stated;  for,  as  Chief 
Justice  De  Grej  said,  in  the  case  of  Savage  v.  Smith,  (1)  Lord  Holt  would 
not  have  nonsuited  the  plaintiff  for  an  imperfect  proof,  when  no  proof  at 
all  was  necessary. 

9;  Action  for  falso  return.(2) 

9.  The  plaintiff,  in  an  action  fcr  a  false  return  of  mesne  process,  will 


(1)  2  Black.  1104. 

(2)  Note  114T. — *  *  The  return  may  be  averred  to  have  been  made  on,  though  in  fact  mada 
after  the  return  day.  12  "Wend.  587.  See  ante,  note  1142,  as  to  when  the  return  is  prima  facie, 
and  -when  conclusive  evidence  of  the  facta  it  recites.  The  sheriff  ia  protected  by  the  finding  of  a 
iury,  on  a  claim  of  property,  if  he  have  not  been  offered  an  indemnity.  1  Burrill's  (K  Y.)  Prac- 
tice, p.  297,  and  the  cases  there  cited.  He  is  not  liable  for  losses  on  property  levied  upon,  caused 
by  theft,  robbery,  fire,  or  other  accident,  without  negligence.  Browning  v.  Hanford,  5  HiU,  588 
S.  C,  in  error,  7  Hill,  120. 

The  sheriff  is  bound  to  use  reasonable  diligence  in  executing  process,  against  the  person  and 
against  property  (10  Wend.  3'67  ;  Bank  of  Rome  v.  Curtis,  1  Hill,  275) ;  and  where  the  defetedsi 
ants  in  the  execution  owned  suflcient  property  to  pay  it,  he  is  prima  facie  liable  for  the  Wh6l9 
amount,  although  they  are  still  able  to  pay.  And  see  "Weld  v.  Bartlett,  10  Mass.  R.  474;  Totihg 
T.Hosmer,  11  Id.  89,  90j  KeUogg  v.  Monroe,  9"  Johns.  R.  300,  302;  Patterson  v.  "WesterveMi- 
17  "Wend.  543.  "Where  he  finds  property  in  the  hands  of  the  execution  debtor;  he  should 'levy 
without  delay,  and  cannot  require  indemnity;  and  he  is  liable  if  it  he  afterwards  removed ■bfe-' 
yond  his  reach.  1  Hall  S.  0.  R.  579.  But  in  a  case  of  reasonable  doubt,  he  may  refuse  to  pro- 
ceed without  an  indemnity.  Pierce  v.  Partridge,  3  Mete.  44;  Marsh  v.  Gold,  2  Pick.  275  ;  PaJey 
V.  Poster,  9  Mass.  112.  In  several  of  the  United  States,  there  are  statutes  prescribing  a  sum* 
mary  mode  of  trying- disputed  claims  to  property ;  and  when  the  claim  is  found  adversely  to  the 
execution  creditor,  the  sheriff  may  refuse  to  proceed  until  indemnified.  1  Burrill's  Pr.  297,  etieq^ 
See  Executions  in  the  American  note  to  Twyne's  Case,  1  Sinith's  L.  Oases,  as  to  dormani  eSeou- 
tiOns;  and  2  Kent  C.  (6th  ed.)  515^536,  as  to  the  retention  of  the  possession  of  property  mort- 
gaged and  sold  by  execution,  debtors. 

An  action  on  the  case  foi-  not  returning  a  ^.  fa.  did  not  lie  against  the  sheriff  at  common  law: ' 
The  practice  was  to  compel  a  return,  and  seek  "a  remedy  upon  that  if  false.  Pardee  v.  Robert- 
son,  6  Hill,  550 ;  S.  P.,  Moreland  v.  Leigli,  1  Stark.  R.  388  and  note;  "Watson  on  Sheriff,  203; 
The  Commonwealth  V.  M'Ooy,  8  "Watts,  153.  Jor  the  statutory  provisions  in  New  York,  sdo 
2  R.  S.  358,  §  80.  In  an  action  against  the  sheriff  for  not  returning  the  writ,  a  plea  that  he  ha* 
not  been  ruled  to  return  it  is  bad.  Corning  v.  Southland,  3  Hill,  552.  And  upon  proving 'his 
omission  to  return  the  writ  according  to  its  exigency,  the  plslintiff  is  prima  fajcie  entitled  to  rS-  - 
cover  the  whole  execution  debt,  with  interest.  He  may  show  In  mitigation  that  the  execution', 
debtor  had  no  property,  or  not  enough  to  satisfy  the  writ;  but  the  plaintiff  may  controvert  iti' 
although  the  declaration  do  not  aver  property.  Pardee  v.  Robertson,  supra.  The  exhibition' bf 
an  insolvent's  discharge,  by  the  execution  debtor,  wfll  not  protect  the  sheriff  for  delaying  the" 
execution  of  process,  if  the  discharge  be  afterwards  shown' to  be  void.  Orange  County  Bank  v.' 
Diubois,  21  "Wend.  351.  For  the  form  of  action  and  declaration  against  a  sheriff  for  not  return- 
ing process,  see  PIsher  '  v:  Pond,  1  HiU,  672  ;  2  Id.  338 ;  Bank  of  Some  v.  Curtis,  and  Pardea 
vi  Robertson,  swpra.  Where  a  fi.'fd:\%  delivered  to  a  deputy  with  instructions  to  depart'froW 
his  duty  in  executing  it  (e.  g.,  to  make  a  levy  and  do  nothing  further  untiUinstruotions  are  givet);/ 
tile  deputy  ceases  to  bethe  servant  of  the  sheriff,"  and  becomes  the  agent  "of  the  party.  Tha 
liability  of  the  sheriff  can  be  restored,  if  at  all,"  onlyby  personal  dirootibns  to  him-;  andwhef©- 
auch  directions  are  not  given,  he  is  not  liable  for  a  loss-  of  feoods'  levied  on  '  after  the'deputy  had' 
been  ordered  to  proceed.    And  in  such  a  case,  only  nominal  damages  'can  'be  'recovered  agdinst 
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tave  to  prove  the  cause  of  action  as  averred, (1)  the  writ,  and  the  sheriff's 
return  upon  it,(2)  and  the  warrant  to  the  officer ;  and  then  he  must  dis- 
prove the  fact  alleged  by  the  sheriff  in  his  return.  The  requisite  pi'oof  of 
these  several  points  has  been  before  discussed  in  treating  of  the  evidence 
necessary  in  the  other  actions  against  the  sheriff.  In  the  action  for  a  false 
return  of  the  ^mi' of  fieri  facias ^  the  plaintiff,  besides  proving  an  examined 
copy  of  the  writ  and  the  return,  and  the  warrant,  must  prove  the  judg- 
ment, as  stated  in  the  declaration.(3)  He  must  also  falsify  the  sheriff's 
return.  If  the  sheriff,  for  instance,  return  ''  nidla  bona"  the  plaintiff  ought 
to  show  that  the  debtor  had  property  in  the  sheriff's  bailiwick  between 
the  teste  and  return  of  the  writ.(4) 

Defence. 

It  is  a  good  defence,  on  a  return  of  nulla  bona,  that  the  debtor,  at  the 
time  of  the  delivery  of  the  writ,  was  bankrupt,  and  that  a  commission  had 
issued  against  him.(5)     The  defendant  must,  in  that  case,  prove  all  the 


him  for  not  returning  the  fi.  fa.  pursuant  to  notice.    Miekles  v.  Hart,  1  Denio,  548.    And  see  2 
Kent,'  0.  (6th  ed.)  519,  n,  c.  *  * 

(When  the  sheriff  is  sued  for  a  false  return  to  an  execution,  he  is  liable  for  the  face  of  the  exe- 
cution, there  being  sufficient  property  belonging  to  the  defendant  in  the  execution.  Bacon  v. 
Cropsey,  3  Selden,  195.  The  plaintiff  must  show  damage  sustained  by  him.  Nash  v.  Whitney, 
39  Maine,  R.  341.) 

(1)  Vide  swpra,  p.  699.  An  acknowledgment  of  the  debt  bythe  original  debtor  is  evidence 
against  the  sheriff,  in  an  action  for  a  false  return.  Kempland  v.  Macauley,  Peake's  N.  P.  C.  95; 
4  T.  B.  446,  swpra,  p.  'TOO. 

(2)  Vide  swpra,  p.  TOO,  and  with  respect  to  variance  in  the  statement  of  the  judgment  day 
process,  supra,  p.  678. 

(3)  Crawley  v.  Blewett,  12  Mod.  p.  128. 

(4)  Where  the  plaintiff  alleges  that  several  defendants  had  goods  in  the  sheriff's  bailiwick,  the 
allegation  is  several,  and  the  effect  of  it  is,  that  there  were  goods  upon  which  the  sheriff  might 
have  levied.  Jones  v.  Clayton,  4  Maule  &  Selw.  349.  With  respect  to  a  false  return  of  non  est 
inventus,  vide  supra,  p.  091.  That  an  action  lies  for  a  false  return,  though  there  be  a  misnomer, 
after  final  process,  vide  supra,  p.  688.  Reeves  v.  Slater,  1  Barn.  &  Cress.  486.  In  an  action 
against  the  sheriff  for  a  false  return,  where  he  has  omitted  to  sell  joint  property,  the  measure  of 
damages  is  half  the  value  of  the  goods.    Tyler  v.  Duke  of  Leeds,  2  Stark.  N.  P.  C.  263. 

(Where  the  sheriff  is  sued  for  falsely  returning  an  execution  nulla  bona,  the  return  is  prima 
facie  evidence  of  the  fact  statedln  it.  Browning  v.  Hanford,  1  Hill  R.  120.  So  that  it  rests 
upon  the  plaintiff  to  show  that  the  return  was  false.  Paton  v.  Westervelt,  2  Duer.  R.  362.  If 
there  was  a  prior  execution  in  the  hands  of  the  sheriff,  the  plaintiff  must  ordinarily  show  that 
there  was  property  enough  to  satisfy  both ;  but  the  sheriff  cannot  defend  by  showing  such  prior 
execution,  if  that  also  was  returned  nulla  lona.  Id.  A  prior  execution,  which  is  clearly  and 
undeniably  fraudulent  and  void,  to  the  knowledge  of  the  sheriff,  cannot  be  interposed  by  the 
sheriff  as  a  defence.  Imray  v.  Magnay,  11  Mees.  &  Wols.  273.  But  see  Remmett  v.  Lawrence, 
1  L.  &  Eq.  260.  So  if  such  prior  execution  has  clearly  lost  its  preference  (Lovich  v.  Crowder, 
8  Bam.  k  Cress.  132),  the  sheriff  is  not  bound  to  assume  the  burden  of  determining  and  showing 
that  the  prior  execution  was  issued  on  a  fraudulent  judgment.    Paton  v.  Westervelt,  supra. 

When  sued  for  falsely  returning  an  execution  nulla  bona,  the  sheriff  cannot  defend  by  showing 
an  irregularity  in  the  issuing  of  the  execution,  unless  the  irregularity  be  such  as  to  render  it 
void.    Bacon  v.  Cropsey,  3  Selden  R.  196.) 

(5)  *  *  See  amie,  notes  1125,  1137.  *  * 
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facts  necessary  to  the  commission.  The  sufficiency  of  the  petitioning 
creditor's  debt  may,  therefore,  come  into  question ;  and,  in  order  to  prove 
the  debt  insufficient  to  support  the  commission,  the  plaintiff,  in  reply,  may 
give  in  evidence  the  declaration  of  the  petitioning  creditor,  one  of  the 
assignees  (made  subsequently  to  the  suing  out  of  the  commission,  on  a 
settlement  of  accounts  between  him  and  the  bankrupt,  when  he  stated 
what  was  owing  to  him  at  the  time  of  the  act  of  bankruptcy),  provided  it 
appear  that  the  assignees  are  the  real  parties  to  the  defence.(l) 

If  the  sheriff  state,  in  his  return  to  a  writ  of  fieri  facias,  that  he  has  levied 
a  certain  sum,  out  of  which  he  has  paid  a  part  to  the  landlord  of  the  pre- 
mises for  'arrears  of  rent,  it  will  be  incumbent  upon  him,  in  an  action 
against  him  for  an  improper  return,  to  prove  this  fact  of  rent  in  arrear  :(2) 
slight  evidence  will  be  sufficient,  but  some  is  necessary.  The  landlord  is 
not  a  competent  witness  ;  because,  if  the  action  were  to  succeed,  he  would 
be  liable  to  an  action  at  the  suit  of  the  sheriff,  in  which  action  this  judg- 
ment would  be  evidence  of  special  damage.(3) 

When  the  sheriff  defends  his  return  of  nulla  bona,  on  the  ground  that 
the  person  against  whom  the  writ  issued  was  the  domestic  servant  of  an 
ambassador  of  a  foreign  state,  it  is  competent  to  the  plaintiff  to  prove  the 
appointment  colorable  and  fraudulent,(4)  The  question,  whether  the  per- 
son was  liable  to  have  his  goods  seized,  is  one,  among  many  other  ques- 
tions, which  sheriffs,  in  the  execution  of  process,  must  determine  at  their 
own  peril.  In  a  case  of  real  difficulty,  said  Lord  EUenborough,  sheriffs  may 
call  for  an  indemnity,  and  the  court  will  enlarge  the  time  for  their  making 
their  return,  till  an  indemnity  is  given. 

If  the  sheriff  doubts  whether  goods  which  are  pointed  out  to  him  as  be- 
longing to  the  debtor  are  his  property,  he  may  summou  a  jury  in  order  to 
satisfy  himself  upon  that  question  ;  and  this  inquisition  may,  perhaps,  be 
admissible  in  evidence,  where  the  sheriff  is  charged  with  having  acted 
from  malice ;  but  it  is  not  admissible,  even  in  mitigation  of  damages,  in 
an  action  for  a  false  return.(5) 

It  has  been  held,  that  the  defendant  may  impeach  the  judgment 
obtained  by  the  plaintiff,  where  it  is  manifestly  fraudulent ;  but  that  he 
will  not  be  allowed  to  go  into  all  the  circumstances  between  the  parties 
from  which  the  existence  of  some  collateral  fraud  might  be  inferred.(6) 


(1)  Dowden  v.  Fowie,  4  Camp.  38.  And  aes  Penn  v.  Soholey,  5  Eap.  243 ;  Kempland  v. 
Macauley,  Peake's  N.  P.  C.  65  ;  Bull.  N.  P.  41. 

(2)  Keightley  v.  Birch,  3  Campb.  521. 

(3)  Keightley  v.  Birch,  3  Campb.  521. 

(4)  DelvaUe  v.  Plomer,  3  Camp.  47. 

(5)  Glossop  V.  Pole,  3  Maule  &  Selw.  \15. 

(6)  Tyler  v.  Duke  of  Leeds,  2  Stark.  N.  P.  0.  221;  Latch.  222;  Penn  t.  Scholey,  5  Eap.  N.  P. 
0.  245,  where  it  was  shown,  that  an  execution  had  been  sued  out  by  the  original  defendant 
against  the  plaintiff,  a  short  time  before  the  plaintiff's  execution,  and  an  affidavit  made  by  the 
original  defendant,  was  admitted  as  a  part  of  the  res  gesta.    *  *  See  ante,  note  1145.  *  * 
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It  seems  that  the  plaintiff,  in  answer  to  a  defence  that  the  goods  have 
been  assigned  before  the  delivery  of  the  writ  to  the  sheriff,  or  have  been 
levied  under  a  writ  of  execution  previously  delivered,  may  show  that  the 
previous  assignment  or  execution  was  fraudulent  ;(1)  especially'if  the  de- 
fendant, in  the  case  of  a  writ  previously  delivered,  pays  over  the  money 
which  he  levies,  after  notice  from  the  second  execution  creditor  to  retain 
it,  instead  of  bringing  it  into  court.(2)  The  plaintiff  will  be  precluded 
from  recovering  in  an  action  for  a  false  return,  after  assenting  to  the  acts 
of  the  sheriff,  though  the  possession  of  the  property  seized  has  been  given 
up,  in  consequence  of  the  claim  of  another  person,  which  proves  to  be  un- 
founded ;(3)  or  after  accepting  the  amount  levied,  with  a  full  knowledge 
of  the  circumstances.(4) 

If  the  sheriff  make  a  return  of  nulla  bona,  after  having  taken  the  goods 
of  a  debtor  in  execution  at  the  suit  of  the  plaintiff,  a  witness  who  claims 
property  in  the  goods,  and  who  has,  under  that  claim,  taken  the  goods  out 
of  the  possession  of  the  sheriff,  is  competent  on  the  part  of  the  defendant 
to  prove  his  property  in  the  goods ,;  for  he  cannot  be  affected  by  the  ver- 
dict. The  sheriff,  after  his  return  of  nulla  bona,  cannot  maintain  an  action 
ssgainst  him,  having  disclaimed  all  interest  in  the  goods,  and  being  con- 
cluded by  his  return.(5)  An  assistant  to  the  sheriff's  officer,  who  lias  been 
employed  by  the  of^cer  to  execute  th^  writ,  is  a  competent  witness  for  the 
sheriff,  without  a  release  from  the  officer ;  for  the  verdict  cannot  be  used 
against  the  assistant  by  the  defendant,  who  has  not  employed  him ;  and  it 
is  no  objection  to  his  competency,  that  another  judgment,  founded  upon 
that  obtained  on  the  suit  in  question,  might  affect  him. (6)  It  has  been 
noticed  under  what  circumstances  the  declarations  of  the  bailiff,  to  whom 
a  ifvarrant  is  directed,  respecting  his  reasons  for  omitting  to  execute  it,  are 
admissible  in  evidence  against  the  sheriff.(7) 


(1)  Dewey  v.  Baynton,  6  Bast,  527 ;  Kempland  v.  Macauley,  Peake's  N.  P.  0.  95.  See  'War- 
moll  V.  Young,  5  Barn.  &  Cresa.  661.  It  ia  usual,  in  such  cases,  to  give  notice  to  the  sheriff  to 
produce  any  hond  or  agreement  for  indemnity  which  he  may  have  received. 

(2)  "Wormail  v.  Young,  5  Barn.  &  Cress.  661.  See  Saunders  v.  Bridges,  3  Bam.  &  Aid.  95. 
(See  supra,  Paton  v.  Westervelt,  2  Duer  K.  362  ;  Imray  v.  Magnay,  11  Mees.  &  "Wels.  273 ;  Eenr 
mett  V.  Lawrence,  1  Law  &  Eq.  260 ;  Lovich  v.  Orowder,  8  Barn.  &  Cress.  132.) 

(3)  Stewart  v.  Whitaker,  1  Ey.  &  Mo.  310. 

(4)  Beynon  v.  Garrat,  1  C.  &  P.  154. 
(6)  Thomas  v.  Pearse,  5  Price,  547. 

(6)  Clarke  v.  Lucas,  1  Ry  k  Mo.  32. 

(7)  Vide  sup-a,  p.  692. 
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CHAPTER  It. 

OF  EVIDENCE  IN  ACTIONS  AGAINST  JUSTICES  OF  THE  PEACE. 

The  principal  questioBS  to  be  considered  in  treating  of  actions  against 
justices  of  the  peace,  relate  to  the  notice  which  is  required  previous  to 
suing  out  the  process,  to  the  commencement  of  the  action,  and  to  the 
effect  of  convictions  and  other  proceeding's  as  evidence. 

If  an  action  is  brought  against  a  justice  of  peace,  grounded  upon  some 
"act  done  by  him  in  the  character  of  justice,  the  plaintiff  cannot  recover  a, 
verdict,  .xinless  he  proves  at  the  trial  a  notice  to  the  defendant  previous  to 
the  suing  out  of  the  writ.(l)  This  proof  is  required  by  the  stat.  24  Geo. 
II,  c.  44,  which  was  introduced  for  the  purposeof  rendering  justices  more 
secure  in  the  execution  of  their  of&ce ;  and  the  first  section  of  which 
enacts,  "  that  no  writ  shall  be  sued  out  against,  nor  a  copy  of  any  process 
•served  on  any  justice  of  the  peace,  for  anything  done  by  him  in  the  exe- 
cu'tion  of  his  office,  until  notice  in  writing  of  such  intended  writ  or  pro- 
cess shall  have  been  delivered  to  him,  or  left  at  the  usual  place  of  his  abode, 
by  the  attorney  or  agent  of  the  party  who  intends  to  sue,  or  cause  the 
same  to  be  sued  out  or  served,  at  least  one  calendar  month  before  the 
suing  out  or  serving  the  same,  in  which  notice  shall  be  clearly  and  ex- 
plicitly contained  the  cause  of  action  which  such  party  hath  or  meaneth 
to  have  against  such  justice  of  the  peace ;  on  the  back  of  which  notice 
shall  be  indorsed  the  name  of  such  attorney  or  agent,  together  with  the 
place  of  his  abode."  And  by  the  fifth  section  of  the  act,  "  no  evidence  is 
permitted  to  be  given  by  the  plaintiff  of  any  cause  of  action,  except  such 
as  is  contained  in  the  notice  directed  to  be  given." 

The  case  in  which  a  notice  will  be  necessary  is,  where  the  party  com- 
plains of  "something  done  by  the  justice  in  the  execution  of  his  office." 
And  it  has  been  observed,  that  the  notice  is  required  fot  pi'otecting  jus- 


(1)  *  *  A  notice  to  a  justice  of  the  peace  not  signed  by  the  party  is  insufficient,  though  deliv- 
ered by  the  party  in  person,  who  was  known  to  the  justice.  Grimes  v.  PeroiVal,  9  Barr,  135,  and 
the  cases  there  cited  by  counsel,  arguendo.  *  * 

(In  an  action  against  a  justice  of  the  peace,  the  court  construes  the  statute  in  favor  of  jurisdio- 
tibn.    Wrighl  v.  Hazen,  24  Vermont,  143. 

When  the  justice  is  liable  to  an  action. — "Where  the  justice  has  jurisdiction,,  but  proceeds  erro- 
iieously,  the  remedy  is  by  certiorari  or  by  appeal ;  but  when  he  has  no  jurisdiction,  his  proceed- 
ings are  absolutely  void,  and  he  is  liable  as  a  trespasser  for  any  property  taken  on  execution 
issued  upon  a  judgment  so  rendered  (Colvia  v.  Luther,  9  OoWen  R.  61) ;  or  for  the  issuing  of  an 
attachment  by  which  property  is  seized  without  having  acquired  jurisdiction.  Adkins  v.  Brewer, 
3  Ooweu  R.  206 ;  Yosburgh  v.  "Welch,  11  Johnson  R.  175 ;  11  Id.  146.  But  the  justice  is  not  liable 
for  false  imprisonment  in  issuing  a  warrant  mthoui  oath,  the  statute  requiring  it,  where  it  appears 
that  he  acted  In  good  faith.  Rogers  v.  Mulliner,  6  Wendell,  691.  See  1  Cowen'a  Trea.  39,  40, 
3d  ed.) 
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tices  in  those  cases  where  they  intend  to  act  within  the  line  of  their  duty, 
but,  by  mistake,  exceed  it.(l)  If,  therefore,  the  subject  matter  is  within 
the  judicial  cognizance  of  the  justice,  and  he  intended  to  act  as  a  magis- 
trate at  the  time,  however  erroneously  he  may  have  acted,  he  is  within  the 
protection  of  the  statute ;  though  in  consequence  of  his  erroneous  pro- 
ceeding, it  may  be  said  the  act  was  not  done  by  virtue  of  his  office.  Thus 
in  the  case  of  Weller  v.  Toke,(2)  in  which  a  single  magistrate  had  com- 
mitted the  mother  of  a  bastard  for  not  filiating  the  child,  whereas  juris- 
diction in  such  a  matter  is  expressly  given  to  two  justices,  who  are  to  ex- 
ercise it  together — in  the  case  of  Briggs  v.  Sir  Fr.  Evelyn,(3)  where  a 
magistrate,  who  was  lord  of  the  manor,  searched  a  house  and  took  away 
a  gun  (whereas,  it  was  contended  magistrates  are  not  empowered  person- 
ally to  enter  a  house  for  such  a  purpose) — in  the  case  of  Prestidge  v. 
Woodman,  (4)  where  the  offence  for  which  the  magistrate  issued  his  war- 
rant, was  of  a  nature  of  which  he  had  cognizance,  but  was  'committed  in 
a  place  beyond  the  limits  of  his  jurisdiction — in  these  cases  the  court  de- 
termined that  the  defendant  was  entitled  to  a  month's  notice.  Where  a 
magistrate  acts  in  another  capacity ;  in  other  words  when  the  act  done  is 
wholly  alien  to  his  jurisdiction,  there  he  acts  without  the  protection  of  the 
law,  and  a  notice  is  unnecessary.(5)  Nor  is  it  necessary  to  give  notice 
previous  to  an  action  against  the  defendant,  to  recover  penalties  for  acting 
as  a  magistrate  without  a  legal  qualification.(6) 

With  respect  to  the  delivery  of  the  notice,  it  must  be  proved  to  have 
been  delivered  to  the  justice,  or  left  at  the  usual  .place  of  his  abode,  by 
the  attorney  or  agent  for  the  party,  who  intends  to  sue  out  a  writ,  or  cause 
the  same  to  be  sued  out  or  served,  at  least  one  calendar  month  before  the 
suing  out  or  serving  of  the  same.(7)  In  computing  this  month,  the  day 
on  which  the  notice  is  served  is  to  be  included;  the  time  runs  from  the 
beginning  of  that  day.(8)  When  the  word  "  month"  is  used  in  a  statute, 
without  the  addition  of  the  word  ''calendar,"  or  any  other  words  indicat- 
ing that  the  legislature  meant  a  calendar  month,  it  is  understood  to  mean 
a  lunar  month.(9) 


(1)  By  Lord  Kenyon,  in  Greenway  v.  Hurd,  4  T.  R.  B55. 

(2)  9  Bast,  364;  Graves  v.  Arnold,  3  Campbell  N.  P.  0.  242. 

(3)  2  H.  Bl.  114. 

(4)  1  Bam.  &  Cress.  12.  And  see  Bird  v.  Gunston,  2  Chitty,  459 ;  Jones  t.  WiUiama,  1  0. 
&  P.  459. 

(B)  Morgan  v.  Palmer  (2  Bam.  k  Cress.  129),  where  the  granting  of  a  license  was  considered 
within  the  execution  of  olBoe,  but  not  the  taking  of  a  fee  for  it ;  as  this  was  for  the  personal 
benefit  of  the  defendant,  and  it  was  not  equivocal  in  what  capacity  the  claim  was  made.  And 
see  Irving  v.  "Wilson,  4  T.  R.  485,  infra. 

(6)  Wright  V.  Horton,  Holt  N.  P.  C.  458. 

(7)  Section  1. 

(8)  Oaatle  v.  Burditt,  3  T.  R.  623. 

(9)  La<!on  V.  Hooper,  6  T.  R.  224. 
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As  to  tlie  form  of  the^^otice,  it  must  clearly  and  explicitly  contain  the 
cause  of  action,  whicli  the  party  claims  to  have  against  the  justice  of  the 
peace ;  and  on  the  back  of  the  notice  is  to  be  indorsed  the  name  of  the 
party's  attorney  or  agent,  together  with  the  place  of  his  abode.(l)  And  the 
plaintiff  shall  not  be  permitted,  on  the  trial,  to  give  evidence  of  any  cause 
of  action,  except  such  as  is  contained  in  the.  notice.(2)  In  stating  the 
cause  of  action,  the  object  is  to  inform  the  defendant  substantially  of  the 
ground  of  complaint.(3)  The  notice  must  be  explicit  and  precise.  It 
must  be  a  notice  of  the  intended  writ  of  process,  and  must  also  specify 
the  cause  of  action.  If  only  the  cause  of  action  is  stated,  and  no  mention 
made  of  the  intended  process,  the  notice  will  not  be  conformable  to  the 
statute.(4)  But  the  particular  form  of  action  which  the  party  intends  to 
adopt  need  not  be  specified,  though  the  cause  of  action  must.(5) 

The  plaintiff,  as  we  have  just  seen,  is  not  required  to  give  notice  of  his 
form  of  action.  And  though  he  should  give  notice  of  one  form  of  action, 
and  afterwards  declare  in  another,  it  may,  perhaps,  be  questioned  whether 
this  would  be  a  ground  of  nonsuit,  provided  the  notice  is  correct  as  to  the 
cause  of  action,  and  the  intended  writ  or  process  ;(6)  for,  if  he  gives  an 


(1)  Section  1. 

(2)  Section  5.  If  the  declaration  contains  causes  of  action  not  specified  in  the  notice,  it  will 
vitiate  that  part  of  the  declaration  which  is  not  oonformahle  to  the  notice.  Eobson  v.  Spearman, 
3  Barn.  &  Aid.  493. 

(3)  5  Barn.  &  Aid.  844 ;  Brown  v.  Tanner,  M'CleU.  &  T.  469,  where  the  notice  was  in  the 
form  of  a  declaration.  Where  the  notice  stated  a  warrant  to  have  been  directed  to  A.  B.,  and  it 
was  directed  to  the  constable  of  H.,  A.  B.  not  being  the  constable  of  H.,  it  was  held  insufficient. 
Aked  T.  Stocks,  4  Bing.  509. 

(4)  Strickland  v.  "Ward,  1  T.  R.  631,  n. ;  Lovelace  v.  Curry,  Y  T.  R.  631. 

(5)  Sabin  v.  De  Burgh,  2  Campbell-  N.  P.  C.  197. 

(6)  The  point,  as  stated  above,  was  not  finally  settled  in  the  case  of  Strickland  v.  "Ward, 
though  Mr.  Justice  Tates  certainly  considered  it  a  ground  of  nonsuit.  There  are  two  mauu" 
script  notes  of  this  case,  in  the  report  of  the  case  of  Lovelace  v.  Curry  (t  T.  R.  631),  of  which  the 
note  suppUed  by  Mr.  Justice  Yates,  who  tried  the  cause,  is  much  the  fullest  and  most  satisfac- 
tory. The  notice  in  Strickland  v.  Ward  was  of  an  action  on  the  cSse  for  false  imprisonment, 
whereas  the  form  of  action  afterwards  adopted  was  trespass;  and  there  was  no  notice  of  the 
writ  or  process.  Several  objections  were  taken ;  the  first,  as  to  the  omission  of  the  notice  of  the 
writ ;  the  second,  that  the  notice  was  of  another  form  of  action,  which  would  not  lie  in  this 
case ;  and  the  third,  that  the  notice  might  mislead,  for  it  was  so  far  from  apprising  the  defendant 
of  the  writ  'or  process  intended  to  be  sued  out,  that  the  process  in  such  an  action  must  necessa- 
rily be  of  a  nature  quite  different.  Mr.  Justice  Tates,  as  the  note  states,  gave  his  opinion  de- 
cisively in  favor  of  the  objections.  The  cause  was  afterwards  decided  on  another  ground.  The 
first  objection,  respecting  the  omission  of  the  intended  process,  which  was  the  important  objec- 
tion, was  taken  in  the  case  of  Lovelace  v.  Curry,  and  adjudged  to  be  decisive  against  the  plain- 
tiff's right  to  recover.  As  to  the  second  objection  (that  the  plaintiff  had  given  notice  of  an 
action  on  the  case  for  false  imprisonment,  and  afterwards  brought  an  action  of  trespass),  Lord 
Loughborough  and  Mr.  Justice  Gould,  in  the  case  of  Wood  v.  FoUiott  (3  Bos.  &  Pull.  552,  in 
note),  where  this  point  of  the  case  of  Strickland  v.  Ward  was  referred  to,  appear  to  have  con- 
sidered it  as  of  Uttle  weight.  The  former  said:  "Would  it  not  have  been  enough  to  have  said 
an,  aciion,  and  was  not  the  rest  surplusage  1"    And  Mr.  Justice  Gould  said :  "  All  that  the  statute 
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explicit  notice  of  tHe'rfeal  cause  of  action,  and  of  the  intended  writ  or  pro- 
cess which  is  afterwards  sued  out  or  served,  he  does  all  that  the  terms  of 
the  statute  require.  Nor  does  there  appear  to  be  much  weight  in  the 
objection  that  the  defendant,  on  receiving  notice  of  a  form  of  action,  not 
consistent  with  the  intended  process  or  with  the  subject  matter  of  com- 
plaint, might  rely  on  nonsuiting  thb  plaintiff  in  snch  a  form  of  action,  and 
Tvith  this  view,  might  have  declined  to  tendeir  amends  to  the  party  com- 
plaining, as  he  'ttiight  otherwise  have  done ;  in  answer  to  this  objection,  it 
may  be  said  the  defendant  is  not  misled  with  respect  to  the  cause  or  ground 
of  the  plaintiff's  action,  or  as  to  the  intended  process,  so  that  he  has  an 
opportunity  of  making  a  tender  of  amends  before  the  writ  is  sued  out ;  or, 
if  he  chooses  to  make  no  tender,  speculating  on  the  chance  of  the  plain- 
tiff's misconceiving  his  remedy,  he  has  still  another  opportunity  of  tender- 
ing amends,  even  after  the  service  of  process,  by  paying  money  into 
Court  ;(1)  but  if  he  still  persists  in  not  making  a  tender,  calculating  upon 
a  nonsuit,  and  speculating  inter  apices  juris,  he  has  no  just  ground  to  com- 
plain of  being  misled.  The  question,  therefore,  is  reduced  to  this :  whe- 
ther the  plaintiff  ought  to  be  nonsuited,  because  he  has  inadvertently 
given  notice  of  a  wrong  form  of  action,  when  such  notice  might  altogether 
have  been  safely  omitted,  and  when  the  notice  itself  would  enable  the  de- 
fendant to  detect  the  error.  Now,  the  statute  of  George  II  requires  only 
that  the  notice  should  contain  two  particulars ;  first,  the  writ  or  process 
which  the  plaintiff  intends  to  sue  out ;  and,  secondly,  the  cause  of  action 
for  which  he  sues.  And  though,  as  Lord  Kenyon  said  in  the  case  of 
Lovelace  v.  Curry,  "  the  court  are  bound  to  decide  according  to  the  law 
as  they  find  it,  without  considering  whether  or  not  the  legislature  did 
right  in  requiring  the  particular  notice,"  yet,  on  the  other  hand,  in  such  a 
case,  they  would  be  unwilling  to  go  beyond  the  letter  of  the  law,  lest 
actions  of  this  sort  should  be  entirely  defeated.(2) 

On  the  back  of  the  notice  is  to  be  indorsed  the  name  of  the  party's 
attorney  or  agent,  together  with  the  place  of  his  abode.  The  notice  need 
not  be  signed  at  the  foot,  eithet  by  the  plaintiff  or  his  attorney.(3)  First, 
aS  to  the  inaorseriient  of  the  name  of  the  attorney.  An  indorsement  of 
the  surname  at  length,  together  with  the  initial  letter  of  the  Christian 
name,  will  be  sulficient.(4)     And^   with  respect  to  the  fact  of  being  an 


B&ys,  is  '  the  cause  of  a'ction.' "    See  Eobson  v.  Spearman,  3  Barn.  &  Aid.  493  ;  Aked  v.  Stocks,  4 
feing.  509. 

(1)  See  sect.  4. 

(2)  "I  do  not  disapprove,"  said  Lord  EUenborough,  adverting  to  the  case  of  Lovelace  v.  Curry, 
"  of  'anything  laid  down  in  that  case ;  but  I  am  not  disposed  to  carry  it  farther,  lest  actions  of 
tliia  sort  should  be  entirely  defeated."     Sabin  v.  Burgh,  2  Campbell  N.  P.  C.  198. 

(3)  See  Crooke  v.  'Curry,  by  Thompson,  B.,  Tidd,  21,  n.  ' 
'(4)  Mayhew  v.  Locke,  V  Taunt.  63.    It  seems  that  the  statute  does  not  require  the  Christian 

name  to  be  indorsed.     By  Holroyd,  J.,  4  Barn.  &  Cress.  682.     And  a  notice  signed  T.  and  "W. 
A.  '\lrilliams,  lias  been  Held  sutooieut,  where  the  names  of  the  parties  were  T.  A.  WilUams  and 
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attorney,  Lord  EUenborougli  held,  in  the  case  of  Sabin  v.  De  Burgh, (1) 
where  the  attorney,  whose  name  was  indorsed,  being  asked  whether,  at 
that  time,  he  had  taken  oiit  his  certificate,  said  he  had  ordered  his  clerk  to 
take  it  out,  and  had  given  him  money  for  this  purpose,  but  had  nevet 
seen  it,  that  this  was  sufficient  evidence  of  his 'being  qualified  to  act  as  an 
attorney.  Secondly,  as  to  ;the  description  of  the  attorney's  place  of  abode ; 
the  meaning  of  the  legislature  was,  that  the  party  should 'have  an  oppor- 
tunity of  tendering  amends ;  and  the  true  interpretation  of  the  statute  ap- 
pears to  be,  that,  if  the  place  indorsed  upon  the  notice  is  the  true  place  of 
the  attorney's  abode,  it  lies  on  the  defendant  to  show  that  such  a  descrip- 
tion has  not  afforded  him  the  opportunity  of  taking  advantage  of  the 
statute  ;(2)  the  statute  does  not  require  such  information  as  precludes  the 
necessity  of  all  inquiry  ;(3)  the  description,  indeed,  should  not  be  quite 
vagu^  and  perhaps  such  a  place  ought  to  be  stated  as  may  be  sufficient 
for  a  venue.(4)  The  attorney's  name  at  length,  with  the  description  "  of 
Birmingham,"  has  therefore  been  considered  ■sufficient.(5)  In  the  case  of 
Taylor  v.  Fenwick,(6)  the  notice,  which  was  signed  by  him  in  these  words, 
"  Given  under  my  hand  at  Durham,"  was  clearly  informal ;  for,  though  in 
fact  the  attorney  lived  at  Durham,  .yet  that  was  not  stated  as  the  place  <5f 
his  residence,  with  respect  to  which  the  statute  must  be  implicitly  fol- 
lowed ;  the  objection  in  this  case  was,  not  that  the  place  of  abode  had 
been  insufficiently  described,  but  that  nothing  was  stated^  except  merely 
the  place  at  which  the  notice  was  signed.(7) 

The  contents  of  the  written  notice  may  be  proved  at  the  trial  by  -a 
duplicate  original,  or  an  examined  copy  ;(8)  and  it  is  not  necessary,  in 
this  case,  to  show  a  previous  notice  to  the  defendant  to  produce  the 
original,  which  was  delivered  to  him.  Or  if  the  plaintiff  is  not  furnished 
with  such  a  duplicate,  or  examined  copy,  notice  to  produce  the  original 
should  be  regularly  served;  and,  after  proof  of  this  notice,  parol  evidence 
of  the  contents  of  the  original  will  be  admitted. 


W.  A.  Williams,  the  name  of  the  attorney  on  the  record  being  T.  A.  "Williams ;  the  statute  is 
not  to  bo  construed  with  extreme  rigor.  James  v.  Swift,  4  Barn.  &  Cress.  682  ;  S.  C,  2  0- 
&  P.  23T. 

(1)  2  CampbeU  N.  P.  C.  198. 

(2)  Eyre,  C.  J.,  in  Osborn  Y.  Gough,  3  Bos.  4;  Pall.  SSi. 

(3)  Eooke,  J.,  Id.  555^. 

(4)  Chambre,  J.,  Id. 

(5)  Osborn  v.  Gough,   2  Bos.  &  Pull.  551.    See  Crookfe  v.  Curry,  by  Thompsofl,  B.,  Tidd,  il^ 
n.,  contra.    In  the  case  of  Stears  v.  Smith  (6  Esp.  138),  tho  attorney  desorifced  himself  of  a  place 
in  London  ;  but  in  fact  the  place  was  in  'Westminster,  and  tiord  Mlenborough  held  the  notic 
insufacient.    See  Wood  v.  EoUiott,  3  Bos.  &  Pull.  551. 

(6)  Cited  by  Lawrence,  J.,  t  T.  R-.  635,  and  stated  iA  3  Bos.  &  ■PdU  563,  ill  note. 

(7)  3  Bos.  &  PuU.  554. 

(8)  See  index  to  VoL  I ;  Yol.  IL 
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The  plaintiff  will  have  to.  prove,  further,  unless  it  appear  on  the  face  of 
the  record  that  the  action  was  commenced  within  six  calendar  months 
after  the  act  committed ;  the  statute  of  George  II  enacting  that  no  action 
shall  be  brought  against  any  justice  of  the  peace,  for  anything  done' in  the 
execution  of  his  office,  unless  commenced  within  that  time.(l)  Where 
the  commencement  of  this  action  does  not  sufficiently  appear  on  the  record 
of  Nisi  Prius,  it  may  be  proved  by  the  production  of  the  writ,  or  of  an 
examined  copy  of  the  writ,  if  the  writ  be  filed.(2)  If  the  act  complained 
of  is  a  continued  imprisonment,  the  magistrate  is  liable  to  an  action  for 
such  part  of  the  imprisonment,  suffered  under  his  warrant,  as  within  six 
calendar  months  before  the  commencement  of  the  action  ;(3)  for  the  whole 
of  the  imprisonment  is  one  continued  trespass. 

The  commencement  of  the  action  is  the  suing  of  the  writ :  and  the 
suing  out  of  a  bill  of  Middlesex  or  latitat  in  the  King's  Bench,  (-i)  or  of  a 
capias  quave  clausum  fregit  in  the  Common  Pleas,(5)  is  as  effectual  for  this 
purpose  as  the  suing  out  of  an  original  writ.  And  suing  out  a  testatum 
capias  ad  respondendum  is  a  good  commencement  of  an  action  by  origi- 
nal.(6)  The  plaintiff  must,  in  fact,  take  out  the  writ  within  the  time  pre- 
scribed. The  teste  of  the  writ  will  not  be  sufficient  proof  of  the  suing 
out ;  for,  it  is  the  practice  of  the  court  to  teste  latitats,  taken  out  in  the 
vacation,  as  on  the  last  day  of  the  preceding  term,  and  a  latitat  sued  out  in 
a  term,  is  usually  tested  on  the  iirst  day  of  that  term ;  wherever,  therefore, 
the  true  time  of  suing  out  a  latitat  is  material,  it  may  be  shown,  notwith- 
standing the  teste.(7)  Proof  of  the  delivery  of  the  declaration,  within  six 
calendar  months  after  the  act  committed,  will,  it  seems,  be  sufficient  evi- 
dence of  the  commencement  of  the  action ;  for  it  establishes  the  fact  of  an 
existing  suit  at  the  time  of  the  delivery.(8)  Though  the  declaration 
relate  prima  facie  to  the  first  day  of  term,  yet  that  is  matter  of  evidence, 
and  when  the  writ  is  produced,  the  presumption  is,  that  the  party 
declared  on  the  return  day  of  the  writ.  (9) 

If  the  plaintiff  sue  out-a  writ  within  the  six  months,  but  neither  the 
service  nor  the  return  of  the  writ  is  proved,  and  afterwards  he  sues  out 
another  writ  out  of  time,  which  last  writ  is  served,  he  cannot  support  his 


(1)  Section  8. 

(2)  Mulhalf  V.  Palmer,  P.  &  S.  Ir.  R.  14. 

(3)  Maasey  v.  Johnson,  12  East,  67 ;  PiokeragiU  v.  Palmer,  Bull.  N.  P.  24.  See  Weston  v. 
Fournier,  14  East,  491.  The  time  of  limitation  has  been  computed  from  the  original  seizure  of 
goods.    Smith  v.  Wiltshire,  2  Bro.  &  Bing.  622  ;  2  H.  Bl.  14 ;  2  East,  254. 

(4)  Garth.  233  ;  2  Lord  Raymond,  1441. 

(6)  2  Black.  925;  Willcs,  257,  258. 

(6J  Beardmore  v.  Rattenbury,  5  Barn.  &  Aid.  452  ;  supra,  p.  450. 

(7)  Johnson  v.  Smith,  2  Burr.  964,  966. 

(8)  See  Matthews  v.  Haigh,  4  Bap.  100 ;  Harris  v.  Ormo,  2  Campbell,  497,  u. 

(9)  Granger  V.  George,  5  Barn.  &  Oreaa.  151.  See  further  reapeoting  the  time  of  oommenoe- 
ment  of  this  action,  supra,  p.  451. 
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action  ;  as,  in  the  case  of  Weston  v.  Fournier,(l)  where  the  notice  of  ac- 
tion was  for  an  imprisonment,  which  continued  np  to  the  time  of  the  notice 
and  afterwards— the  writ  of  latitat  was  sued  out  about  two  months  after 
the  notice — the  next  process  proved  was  an  alias  writ,  sued  out  about 
eleven  months  after  the  notice — and  the  memorandum  of  the  record  of 
Nisi  Prius  was  of  the  same  term,  in  which  the  alias  writ  issued ;  here,  the 
notice  fixed  the  plaintiff  to  a  date,  from  which  the  subsequent  proceed- 
ings were  to  be  reckoned  ; .  and  the  suing  out  of  the  second  writ  was  at 
least  prima  facie  evidence,  that  the  first  had  not  been  served  ;  then  the 
next  process  was  out  of  time,  and  no  aid  could  be  got  from  the  memoran- 
dum of  the  record  of  Nisi  Prius ;  so  that,  as  the  first  writ  only  was  in 
time,  it  became  necessary  to  prove  its  return.  So  in  the  case  of  Stan  way, 
q.  t.  V.  Perry,(2)  where,  in  an  action  against  a  sheriff  for  the  extortion  of 
his  bailiff  (which  action  must  be  commenced  within  a  year),  the  plaintiff 
gave  in  evidence  two  writs,  the  one  a  capias  ad  respondendum,  the  other  a 
capias  per  continuance,  both  of  which  issued  in  the  same  term — the  former 
was  in  time,  but  the  latter  was  out  of  time,  and  this  last  alone  was  served — ■ 
the  declaration  was  of  the  same  term :  the  court  held,  that,  if  two  writs  be 
issued,  one  within  a  year  after  the  offence,  and  the  other  not  within,  it  ia 
necessary  that  the  first  writ  should  be  returned,  in  order  to  connect  it  with 
the  second,  and  thereby  to  make  the  action  appear  to  have  been  com- 
menced in  due  time ;  for  it  is  the  return  of  the  writ,  which  gives  to  the 
court  possession  of  the  cause.  But  if  only  a  single  writ  has  been  sued 
out,  and  that  within  the  proper  time,  it  will  not  be  necessary  to  prove  the 
writ  returned.(8)  The  mistake,  said  Lord  Kenyon,  in  the  last  cited  case,. 
proceeds  upon  the  supposition,  that  the  plaintiff  could  not  declare  upon 
that  writ  after  two  terms ;  but,  although,  if  he  do  not  declare,  within  that 
time,  the  defendant  may  sign  judgment  of  non-pros,  yet,  if  the  defendant 
omit  so  to  do,  the  plaintiff  may  declare  at  any  time  within  a  year  after 
suing  out  his  writ. 

Action  for  false  imprisonment. 

If  the  plaintiff  bring  an  action  against  a  justice  of  peace  for  false  im- 
prisonment, he  will  have  to  show  that  the  cause  of  action  arose  within 
the  county,  within  which  the  action  is  brought  :(4)  and  if  he  complains  of 
an  act  done  by  a  constable,  he  must  prove,  that  the  act  complained  of  was 
done  by  the  defendant's  authority.     A  notice,  therefore,  should  be  served 


(1)  14  East,  481. 

(2)  2  Bos.  &  Pull.  157. 

(3)  Parsons  v.  King,  1  T.  E.  6.  And  see,  further,  respecting  the  necessity  of  proving  the 
return  the  first  writ  and  the  continuance  of  writs,  supra,  p.  440.  Thistlewood  v.  Oracroft,  1 
Marshall,  497  ;  Hutohuison  v.  Piper,  4  Taunt.  555 ;  Taylor  v.  Hipking,  5  Bam.  &  Aid.  489 ;  6 
T.  R.  617. 

(4)  St.  21  Jac.  I,  c.  12,  §  2. 


/ 
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on  the  defendant,'  and, a. writ  of  subpoena  duces  tecum  served  on  tlie  officeri 
in.  order  to  compel  tliem  to  produce  tlie  warrant ;  and  after  proof  of  sucli 
notice,  if  the  warrant  is  in  the  hands  of  the  defendant,  secondary  evidence 
of  the  warrant  will  be  admitted.(l)  If  the  constable,  after  service  of  the 
subpoena,  delivered  his  warrant  to  the  defendant,  it  is  not  unreasonable, 
that, the  defendant  shall  be  called  upon  at  the  trial  to  produce  it,  although 
notice  has  not  been  given  ;  and,  if  he  does  not  ■  produce  it,  that  parol  evi- 
dence of  the  contents  should  be  admitted.(2) 

It  :is  frequently  important  to  prove,  in  this  action,  what- passed  judicially 
before  the  magistrate,  on  the  occasion  of  his  issuing  the  warrant ;  with'this 
view,  notice  should  be  given  to  the  magistrate,  to  produce  the  informa- 
tions and  depositions  taken  before  himj  If,  after  proof  of  such  notice,  the 
defendant  refuse  to  produce  them,  secondary  evidence  of  their  contents 
will  be  admitted.  If  the  magistrate  has  returned  the  depositions,  and 
they  have  been  considered,  by  the  officer  receiving  them,  as  useless,  sec- 
ondary evidence  will  be  admitted,  after  slight  proof  of  their  loss.(3)  Should 
the  plaintiff  not  be  able  to  produce  any  secondary  evidence,  it  will  be 
enough  for  him  to  prove  the  imprisonment  under  the  defendant's  warrant, 
leaving  him,  if  he  can,  to  justify  what  he  has  done,  by  producing  the 
information. 

General  issue. 

The, defendant,  in  any  action  upon  the  case,  trespass,  battery,  or  false 
imprisonment,  brought  against  him  for  anything  done  by  virtue  of  his 
of&ce,  may  plead  the  general  issue,  not  guilty,  and  give  such  special  mat- 
ter in  evidence  to  the  jury,  as  if  pleaded,  would  have  been  suihcient  in 
laF'  to  have  discharged  the  defendant.(4)  This  only  allows  the  defendant 
to  give  that  in  evidence,  which  before  he  must  have  pleaded.(5) 

By  the, statute  of  George  11,(6)  "the  justice  may,  within  one  calendar 


(1)  See  Yols.  I  &  II. 

(2)  Note  1148. — *  *  See  Index  to  Vol.  II,  and  the  notes,  as  to  the  circumstances  under  -which 
a  notice  to  produce  a  paper,  -before  secondary  evidence  is  competent,  is  dispensed  -vi'ith.  In  trover 
for  a  bond,  a  notice  to  produce  was  held  to  be  unnecessary,  the  nature  of  the  action  being  suffi- 
cient notice.  Hays  v.  Riddle,  1  Sandf.  Super.  C.  R.  248 ;  S.  P.,  People  v.  Holbrook,  13  John.  R. 
90;  Bisael  v.  Drake,  19  John.  66.  In  Ha-sv  v.  Hall  (14  East,  274),  the  ground  on  which  the 
notice  is  dispensed  with,  is  thus  stated  by  Le  Blanc,  J. ;  "  When  the  contents  of  a  written  in- 
strument may  be  produced  as  evidence  in  a  cause,  and  it  is  uncertain  beforehand,  whether  or 
not  such  evidence  will  be  brought  forward  at  tlie  trial,  we  see  the  good  sense  of  the  ruio  which 
requires  previous  notice  to  be  given  to  the  adverse  party  to  produce  it,  if  it  be  in  his  possession, 
before  secondary  evidence  of  its  contents  can  be  received,  that  ho  may  not  be  taken  by  surprise  ■ 
but  where  the  nature  of  the  action  gives  the  defendant  notice,  that  the  plaintiff  means  to  charge 
him  with  the  possession  of  such  an  instrument,  thure  can  be  no  necessity  for  giving  him  any  other 
notice."  *  * 

(3)  Freeman  y.  Arkle,  2  Barpi  &,  Cress,  495;- 

(4)  St.  7  J.  I,,  o.;5,.Bti,  21  J.  I,  0.  n, ,§.3,' 
(6)  Cowp.  647. 

(6)  St.  24  G.  II,  c.  44,  §  2. 
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montli  after  sucli  notice  given"  (that  is,  tlie  notice  of  tte  intended  writ,  or 
process  and  of  the  cause  of  action,  before  mentioned),  "tender  amends,  t^ 
the  complaining  party,  or  to  his  agent  or  attorney  ;  and  in,  ca^e.  the  s^nj© 
is  not  accepted,  may  plead  the  tender  in  bar  to  any  action  brought  against 
him,  together  with  the  plea  of  not  guilty ;  and  if,  upon  issue  joined,  the 
jury  find  the  tendered  amends  to  have  been  sufficient,  they  shall  give  a 
verdict  for  the  defendant."  A  magistrate,  not  present  at  the  execution  of 
his  warrant,  is  liable  only  to  the  extent  of  whaf  was  done  in  pursuance  of 
the  warrant,  and  not  for  any  excess  committed,  by  the  ofiiaer  witlioi:tt,  his, 
authority.  Where  the  value  of  the  goods  is  limited  by  the  notice,  a,  ten- 
der, which  covers  the  value  specified  in  the  notice,  is  a  bar  to  t^jei  .farther; 
prosecution  of  the  action.(l) 

Conviction  when  conclusive. 

It  is  a  general  principle  of  law,  that  where  justices  of  the  peace  have 
an  authority  given  to  them  by  act  of  Parliament,  and  they  appear  to  have 
acted  within  the  jurisdiction  so  given  and  to  have  done  all  that  they,  are 
required  to  do,  in  order  to  originate  their  jurisdiction,  a  conviction, drawii 
up  in  due  form  and  remaining  in  force,  is  a  protection ,  in  any  action 
brought  against  them  in  consequence  of  their  having  so  acted.(2)  ThuSj,  in 


(1)  Stringer  v.  Mastyn,  6  Esp.  N.  P.  0.  134. 

(2)  By  Lord  Tenterden,  in  Basten  v.  Carew,  3  B.  &  0.  653.  On  this  principle,  where  a  persoii 
occupies  land  in  a  parish,  he  cannot,  in  an  action  of  trespass  against  a  justice,  try  a  claim  of  ex- 
emption from  statute  duty,  as  he  is,  priTna  facie,  liable  to  the  burden  imposed,  and  therefore  the 
magistrate  has  jurisdiction.  Pawcett  v.  Fowlis,  7  B.  &  0.  894.  And,  in  this  respect,,  the  case 
differs  from  the  decisions  where  there  has  been  a,  levy  for  rates  on  a  person  not  an  occupier 
within  the  parish.  Nichols  v.  Walker,  Cro.  Oar.  394;  Milward  v.  Coffin,  2  Bl.  K>  1331;  Lord 
Amherst  V.  LordSomers,  2  T.  B.  372. 

Note  1149. — *  *  The  rule  is  the  same  in  respect  of  inferior  ,,and  superior  niagistrates,  that-, 
where  they  have  jarisdiction  of  the  person,  subject  matter,  and  process,,  they  are  not  liable,,  to.  ^  be,, 
punished  for  mistakes  of  judgments    See  Tates  v.  Lansing,  5^ohn.  E.  291. 
'  The  rule  is  different,  where  they  act  without  jurisdiction,  or  colorabjy.    Gruman  v.  Eaymondit, 
1  Conn.  E.  (2d  ed.)  39,  and  note  on  p.  47. 

As  to  the  cases  in  which,  and  the  parties  between  or  in  respect  of  whom,  judgments,  &o.,  are 
conclusive,  see  the  text,  ToL  II,  and  the  notes,  where  numerous  authorities  are  stated.    Apd 
see  the  English  and  American  notes  to  the  Duchess  of  Kingston's  Case,  2  Smith's  Leading  Case?! . 
See  also,  2  Gr.  Ev.  §§  499-556,  and  notes ;  title  Imprisonmeni,,  3  Stephens',  N.  P.  2017-2047  ; 
titles  Officer,  Constable  and  Sheriff,  in  U.  S.  Dig.  and  Supp.,  and  in  1  and  2  An.  U.  S.  Dig.    And 
in  respect  of  the  process  and  proceedings  of  inferior  and  subordinate,  jurisdictions,  ,an)J  what 
facts  must  appear,  and  on  whom  the  onus  lies  to  show  the  necessary  facts,  to  make  thena  valid ; 
and  give  them  effect,  see  generally.  Noble  v.  Halliday,  in  error,  1  Comst.  E.  330;  S.C,  1  Baj;b. 
S.  C.  E.  137,  and  the  numerous  authorities  cited  by  the  counsel  arguendo ;  Gruman  v.  Eaymond,^ 
and  n.,  cited  supra;  Case  v.  Shepherd,  2  John.  Cas.  (2d  ed.)  27,  and  the  learned  notes  oji  p.,  28.. 
eiseq.;  Percival  v.  Jones,  Id.  49,  and  notes,  p.  50,  et  seq.;   Cornell  v.  Barns,  7  Hill,,.j  35,  ai^ 
notes;  The  People  v.  Koeber,  Id.  39,  and  the  oases  there  cited;  The  People  v.  Toung,  Id. 44  ; 
Sharp  V.  Spier,  4  Hill,  7  6 ;  Striker  v.  Kelly,  7  HiU,  9,  and  the  cases  there  cited ;  Matter  of  Bruni, , 
1  Barb.  S.  C.  E.  187  ;  Matter  of  Prime,  Id.  340 ;  CorUes  v.Waddell,  Id.  355  ;  Pultony.  Heatoa,,' 
Id.  552 ;  3  Hill,  note,  subd.  30-39.  *  * 
'      (The  jurisdiction  of  the  justice  is  given  by  statute  (Call  v.  Mitchell,  ^S  Maip.e,  46^) ;  an^  wiJH,, 
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the  case  of  Strickland  v.  "Ward,(l)  tried  before  Mr.  Justice  Yates  (whicli 
"was  an  action  of  trespass  and  false  imprisonment-  against  tlie  defendant,  a 
justice  of  the  peace),  the  defendant  produced  in  evidence,  under  the  gen- 
eral issue,  a  warrant  signed  by  him,  reciting  a  conviction  of  the  plaintiff 
for  unla\yfully  returning  to  a  parish  whence  he  had  been  removed,  and 
requiring  the  keeper  of  a  house  of  coirection  to  keep  the  plaintiff  to  hard 
labor ;  he  also  produced  the  conviction,  referred  to  in  the  warrant,  regu- 
larly drawn  up :  Mr.  Justice  Aston  upon  this,  gave  his  opinion,  "  that  the 
conviction  could  not  be  controverted  in  evidence ;  but  that,  as  the  justice 
had  a  competent  jurisdiction  of  the  matter,  his  judgment  was  conclusive, 
till  reversed  or  quashed ;  and  that  it  could  not  be  set  aside  at  Nisi  Prius." 
The  plaintiff  was  accordingly  nonsuited. 

Conviction  conclusive  of  what. 

A  conviction  by  a  magistrate  is  conclusive  of  the  facts  constituting  the 
offence  of  the  party  convicted,  and  of  the  propriety  of  the  inference, 
drawn  by  the  justice  from  those  facts.  Nor  will  it  be  permitted  to  the 
plaintiff  to  prove  other  facts,  not  brought  before  the  attention  of  the  jus- 
tice, which  might  have  the  effect  of  showing  that  the  plaintiff  was  not 
really  guilty  of  the  charge  imputed  to  him. (2)  A  conviction  seems- to  be 
conclusive,  also,  of  the  jurisdiction  of  the  justice,  where  that  appears  from 
facts  stated  on  the  face  of  it. (3)  And  where  the  justice  appears  from  the 
facts  stated  to  him,  to  have  jurisdiction  over  the  subject  matter,  it  has 
been  held,  that  no  extrinsic  evidence  can  be  given  in  an  action  against 
him,  tending  to  show  that  he  acted  without  jurisdiction  in  convicting  the 
plaintiff,  where  his  attention  has  not  been  called  to  all  the  facts  necessary 


not  tie  enlarged  by  implication.  Hersom'a  Case,  Id.  476.  See  also,  Coon  v.  Brook,  21  Barb. 
546.  Whore  the  justice's  docket  is  read  in  evidence,  showing  a  judgment  rendered  by  him,  and 
no  objection  taken  for  want  of  jurisdiction,  it  will  be  presumed  that  the  necessary  facts  were 
proved  before  him.  Westbrook  v.  Douglass,  Id.  602.  An  entire  want  of  jurisdiction  renders  the 
acts  of  the  justice  void,  and  him  liable  as  a  trespasser.  Cohoon  v.  Speed,  2  Jones'  Law,  N. 
C.  133.) 

(1)  1  T.  R.  633,  12  Bast,  75 ;  Gray  v.  Cookson,  16  East,  21 ;  Brittain  v.  Kinnaird,  1  Bro.  & 
Bing.  437  ;  Groenvelt  v.  Burwell,  Salk.  896,  S.  P.  It  seems  not  to  bo  necessary  forthe  magis- 
trate to  give  in  evidence  the  proceedings  prior  to  the  conviction.  See  Strickland  v.  Ward,  7  T. 
R.  631 ;  Fullers  v.  Pitch,  Holt,  287  ;  Lowther  v.  Lord  Radnor,  8  East,  113. 

(2)  Vide  infra,  p.  721,  n.  1. 

(3)  Brittain  V.  Kinnaird,  1  Bro.  liBing.  432.  And  see  3  Barn.  &  Cress.  649;  Wilson  v.  Wel- 
ler,  1  Bro.  &  Bing.  57.  In  the  case  of  an  ex  parte  order,  the  justice  cannot  givo  himself  jurisdic- 
tion, by  falsely  asserting  the  fact  upon  which  his  jurisdiction  is  founded.  Welsh  v.  Nnsh,  8  East, 
436,  cited  1  Bro.  &  Bing.  440 ;  16  East,  23.  In  the  case  of  Hill  v.  Bateman  (1  Str.  710),  extrin- 
sic evidence  was  admitted  to  show,  that  the  plaintiff  had  effects  sulBcient  to  answer  the  penalty 
incurred,  but  that  the  defendant  sent  him  to  prison  without  attempting  to  levy  on  them ;  the 
terms  of  the  conviction  and  warrant  founded  thereon  are  not  stated  in  the  report.  In  Terry  v. 
Huntington  (Hardr.  480),  where  the  commissioners  of  excise  had  given  to  themselves  jurisdiction 
by  adjudging  low  wines  to  bo  strong  wine,  the  facts  on  which  their  jurisdiction  was  founded  were 
allowed  to  be  controverted.  And  see  Milward  v.  Cofau,  2  Bl.  R.  1331;  Lord  Armherst  v.  Lord 
Somers,  2  T.  R.  supra,  p.  719,  n.  2. 
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to  enable  him  to  form  a  judgment  as  to  the  course  he  ought  to  have 
pursued.(l) 

Apparent  excess  of  jurisdiction. 

"Where,  upon  the  face  of  a  conviction,  the  magistrate  appears  not  to 
have  jurisdiction,  he  will  be  liable  to  an  action  of  trespass,  though  the 
conviction  has  not  been  reversed  or  quashed.(2)  Thus,  in  the  case  of 
Groome  agt.  Forrester  &  Goodwin,(3)  where  an  overseer  of  a  parish  was 
convicted  under  the  stat.  17  Geo.  II,  c.  38,  §  2,  of  neglecting  to  deliver 
over  to  the  succeeding  overseers  a  certain  book  belonging  to  the  parish, 
particularly  described  in  the  information,  and  for  this  offence  was  adjudged 
to  be  committed  to  the  common  jail,  "  to  be  safely  Icept  until  he  shall  have 
yielded  up  all  and  every  the  hooks  concerning  his  said  of&ce  of  overseer  be- 
longing to  the  said  parish,"  which  were  also  precisely  the  terms  used  in  the 
warrant  of  commitment,  the  Court  of  King's  Bench  held,  that  this  commit- 
ment was  not  authorized  by  the  act  of  Parliament,  and  was  entirely  void ; 
because  the  warrant  of  commitment  casts  upon  the  jailer  the  function  of  in- 
quiring and  determining,  what  were  "^  all  and  every  the  books  concerning 
the  of&ce  of  overseer,"  for  the  yielding  up  of  which  he  was  to  discharge  the 
prisoner,  instead  of  requiring  the  jailer  to  detain  his  prisoner  (as  it  ought 
to  have  done)  until  he  should  yield  up  the  particular  book  specified  and 
described  in  the  information;  the  warrant,  therefore,  subjected  the  pris- 
oner to  the  risk  of  imprisonment  for  an  indefinite  period,  namely,  until 
he  had  complied  with  a  condition  of  greater  extent  than  was  imposed  by 
the  act  of  Parliament ;  and  the  jailer  had  not  adequate  means  of  judging, 
whether  the  prisoner  should  have  in  fact  complied  with  the  terms  of  the 
condition.  The  court  therefore  determined,  that  the  comn-itment  made 
in  pursuance  of  the  adjudication,  as  well  as  the  adjudication  itself  in 
respect  of  the  imprisonment,  was  clearly  an  excess  of  jurisdiction,  and 
that  the  imprisonment  was  a  trespass  in  the  committing  magistrate,  for 
which  an  action  might  be  maintained. 

The  judicial  character  of  the  justice  will  be  no  protection  to  him, 
where  he  has  committed  the  plaintiff  to  prison,  on  mere  suspicion,  with- 
out information  laid  before  him  ;(4:)  or  without  summoning,  or  hearing 


(1)  Pike  V.  Carter,  3  Bing.  83 ;  Lowther  v.  Lord  Radnor,  8  Jlast,  119 ;  Cookson  v.  Gray,.  12 
East,  81 ;  16  East,  20,  and  see  Burley  v.  Bethune,  infra,  723.    *  *  See  ante,  note  1149.  *  * 

(2)  *  *  See  ante,  note  1149.  *  * 

(3)  5  Maule  &  Selw.  319.  See  aJso  Baldwin  v.  Blaokmore,  1  Burr.  595  ;  Crepps  v.  Darden, 
Cowp.  640.  In  the  last  case,  in  which  the  plaintiif  had  been  convicted  in.  several  penalties  for 
exercising  his  trade  on  a  Sunday,  incurred  on  the  same  day,  the  excess  of  jurisdiction  appealed 

.  from  comparing  the  convictions ;  as  to  which,  see  what  was  said  by  Lord  Ellenborough  in  Gray 
V.  Cookson,  16  East,  21,  23.  If  the  justice  have  no  jurisdiction,  an  appeal  by  the  plaintiff  does 
not  preclude  him  from  afterwards  making  the  objection.  By  Lord  Ellenborough  in  Lowther  v. 
Lord  Radnor,  8  East,  118. 

(4)  Morgan  v.  Hughes,  2  T.  E.  225  ;  Massey  v.  Johnson,  12  East,  82.     See  Stanley  v.  Fielden  , 
5  Barn.  &  Aid.  437..    As  to  the  xuffimenoy.  of  the  information,  see  Mann  v.  Davers,  3  Bam.  & 
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the  party  in  his  defence.(l)  A  magistrate  cannot  Justify  a  commitment 
for  one  offence,  by  a  conviction  for  another  and  different  offence.(2)  In 
such  a  case  he  will  not  be  allowed  to  prove,  in  bar  of  an  action  for  false 
imprisonment  brought  against  him,  that  the  plaintiff  was  really  guUty  of 
the  offence  for  which'  he  was  committed  ;  it  seems  doubtful,  also,  whether 
such  evidence  is  admissible,  even  in  mitigation  of  damages.(3)  And 
where  a  commitment  does  not  state  any  offence  within  the  jurisdiction  of 
the  justice,  he  cannot  protect  himself  by  showing  it  to  have  been  so,  al- 
though the  commission  may  have  been  regular.(4) 

The  warrant  of  commitment  ought  to  set  forth  the  offence  with  con- 
venient certainty.(5)  But  the  recital  of  a  false  fact,  in  the  warrant  for  ap- 
prehension, and  in  the  warrant  of  commitment  as  to  the  party  on  whose 
information  the  warrants  were  granted,  will  not  be  matSrial,  provided  a 
regular  information  was  in  fact  taken  previous  to  the  warrant  of  commit- 
r&ent.  Thus,  in  the  case  of  Massey  agt.  Johnson, (6)  the  warrant  to  ap- 
prehend recited  "that  J.  S.  had  made  information  and  complaint  upon 
oath,"  &c. ;  two  days  afterwards,  the  plaintiff  being  apprehended,  the 
information  of  another  person  was  taken,  upon  which  the  warrant  of 
commitment  issued ;  reciting  like  the  other  warrant,  the  information  of 
J.  S. ;  this  recital  was  disproved  by  J.  S.  himself;  the  conviction  was 
made  up  formally  at  a  subsequent  time,  and  bore  the  same  date  as  the 
warrant  of  commitment,  which  was  in  fact  the  day  when  the  conviction 
took  place ;  the  Court  of  King's  Bench  held,  that  as  a  regular  information 
on  oath  had  been  laid  before  the  magistrate,  the  magistrate  was  warranted 
in  taking  cognizance  of  the  charge ;  and,  the  party  having  been  heard 
upon  the  charge,  the  magistrate  was  authorized  to  commit,  if  in  fact  he 
convicted  him  of  the  charge ;  and  the  conviction  might  be  drawn  up  in 
form  at  a  future  time.  Mr.  Justice  Le  Blanc  added,  that  the  objection 
would  have  assumed  a  very  different  shape,  if  there  had  been  no  informa- 
tion on  the  oath  of  any  person,  whereon  to  found  the  conviction. 

The  formal  instrument  of  conviction  may  be  drawn  up  at  a  future 

period,  subsequent  to  the  time  when  the  conviction  took  place  ;  even  if 

'  drawn  up  after  the  commitment  or  levying  of  the  penalty,  it  may  still 

protect  the  magistrate,  provided  its  date  is  warranted  by  the  real  time  of 

the  conviction.(7)     And  however  proper  it  may  be  to  inquire  into  the 


Aid.  103 ;  Elsie  v.  Smith,,  1  Dow.  &  Ryl.  202.  It  seems  that  the  plaintiff  -would  be  precluded 
from  showing,  in  contradiotiou  to  the  statement  of  a  conviction,  that  no  information,  was  taken, 
Wilson  V.  Weller,  1  Bro.  &  Bing.  57.     Vide  supra,  120,  as  to  which,  see  by  Le  Blanc,  J.,  12  East,  81. 

(1)  12  East,  82 ;  Harper  v.  Carr,  7  T.  E.  275  ;  Stanbury  v.  Bolt,  Cowp.  €42. 

(2)  Rogers  v.  Jones,  3  Barn.  &  Cress.  412. 

(3)  3  Barn.  &  Cress.  412.    See  by  Lord  Bllenborough  in  Gray  v.  Cookson,  16  East,  21. 

(4)  'Winckes  v.  Clutterbuok,  2  Bing.  494.    *  *  See  ante,  note  ll49.  *  * 

(5)  Vide  svpra,  n.  4 ;  Hawk.  b.  2,  c.  16,  §  IB. 

(6)  12  East,  67. 

(7)  Massey  v.  Johnson,  12  East,  76;  Gray  v.  Cookson,  16  Bast,  20;  MTO.  &  T.  478. 
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time  of  drawing  up  the  conviction,  if  the  conviction  itself  is  directly  im- 
peached, yet,  in  a  collateral  proceeding,  such  as  an  action  of  trespass,  the 
court  will  give  credit  to  the  record  of  conviction,  as  having  been  made 
at  the  time  when  it  bears  date,  and  will  not  admit  evidence  to  prove 
that  in  fact  it  was  not  drawn  up  till  after  th*e  commencement  of  the 
action. (1) 

If  the  convicted  party,  after  the  conviction  of  the  justice  has  been 
quashed,  bring  an  action  on  the  case,  complaining  of  the  magistrate's  act 
as  malicious,  and  without  reasonable  and  probable  cause, (2)  he  must  prove 
this  averment ;  he  must  show,  that,  upon  the  hearing  before  the  magis- 
trate, there  appeared  to  be  no  ground  for  imputing  the  crime  to  him ;  the 
question  was  not  whether  there  was  any  actual  ground  for  such  an  impu- 
tation, but  whether  there  apjpeared  to  be  any  before  the  magistrate ;  the 
plaintiff  must  prove  a  want  of  probable-  cause  for  the  conviction,  which 
he  can  only  do,  by  proving  what  passed  upon  the  hearing  before  the  mag- 
istrate, when  the  conviction  took  place ;  for  the  conviction  may  have  been 
unfounded,  yet  not  malicious.(8) 


CHAPTER  Y. 

OF   EVIDENCE  IN   ACTIONS  AGAINST   CONSTABLES,    EXCISE   OFFICERS,    AND 
CUSTOM-HOUSE   OFFICERS. 

The  next  actions  to  be  considered  are  those  against  constables,  officers 
oft  the  excise,  and  custom-house  ofB.cers. 


(1)  12  Bast,  81 ;  16  East,  20,  21.     *  *  See  ante,  note  1149.  *  * 

(2)  The  stat.  43  G-.  Ill,  o.  141,  sect.  1,  enacts,  "that,  in  all  actions  against  any  justice  of  the 
peace,  on  account  of  any  conviction  made  by  him,  or  for  any  act  done  hy  him,  for  the  levying  of 
any  penalty,  apprehending  any  party,  or  for  the  carrying  of  any  such  conviction  into  effect,  in 
case  such  convictioQ  shall  have  been  quashed,  the  plaintiff,  besides  the  value  and  amount  of  the 
penalty  levied  upon  him  (in  case  any  levy  shall  have  been  made),  shaU  not  be  entitled  to  recover 
any  greater  damages  than  the  sum  of  two  pence,  nor  any  costs  of  suit,  unless  it  shall  be  ex- 
pressly alleged  in  the  declaration  in  the  action  (vyhioh  action  shall  be  an  action  upon  the  case 
only),  that  such  acts  were  done  maliciously,  and  vrithout  any  reasonable  and  probable  cause." 
The  second  section  of  the  same  statute  enacts  "  that  the  plaintiff  shall  not  be  entitled  to  recover  any 
penalty,  -which  shall  have  been  levied,  nor  any  damages  or  costs  whatsoever,  in  case  such  justice 
shall  prove  at  the  trial,  that  such  plaintiff  was  guilty  of  the  offence  whereof  he  had  been  con- 
■victed,  or  on  account  of  which  he  had  been  apprehended,  or  had  otherwise  suffered,  and  that  he 
had  undergone  no  greater  punishment  than  was  assigned  by  law  to  such  offence."  In  actions  of 
false  imprisomnent,  where  a  conviction  has  not  been  quashed,  the  form  of  action  must  be  tres- 
pass.    Morgan  v.  Hughes,  2  T.  R.  225. 

(3)  Burley  v.  Bethune,  5  Taunt.  583,  by  Gibbs,  Ch.  J.  The  plaintiff,  in  this  case,  was  non- 
suited for  not  proving  at  the  trial,  what  had  appeared  in  evidence  at  the  hearing  before  the 
magistrate ;  and  the  nonsuit  was  affirmed  by  the  Court  of  Common  Pleaa. 

*  *  See  ante,  note  1149.  *  * 
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First,  as  to  the  actions  against  constables. 

The  statute  whicli  has  before  been  referred  to,  in  treating  of  eridence 
in  actions  against  justices  of  tbe  peace,(l)  applies  also  to  actions  against 
constables.  'The  sixth  section  of  that  statute  enacts,  "tliat  no  action 
shall  be  brought  against  any  constable,  beadborough,  or  other  of&cer, 
or  against  any  person  or  persons  acting  by  bis  order  and  in  his  aid,  for 
anything  done  in  obedience  to  any  warrant  under  the  hand  or  seal  of  any 
justice  of  the  peace,  until  demand  hath  been  made  or  left  at  the  usual 
place  of  his  abode,  by  the  party  or  parties'intending  to  bring  such  action, 
or  by  his,  her,  or  their  attorney  or  agent  in  writing,  signed  by  the  party 
demanding  the  same,  of  the  perusal  and'  copy  of  such  warrant,  and  the 
same  hath  been  refused  and  neglected  for  the  space  of  six  days  after  such 
demand ;  and  in  case,  after  such  demand  and  compliaance  therewith,  by 
showing  the  said  warrant  to,  and  permitting  a  copy  to  be  taken  thereof  by 
the  party  demanding  the  same,  any  action  shall  be  brought  against  such 
constable,  &c.,  without  making  the  justice  or  justices,  who  signed  or  sealed 
the  said  warrant,  defendant  or  defendants,  that  on  producing  and  proving 
such  warrant  at  the  trial  of  such  action,  the  jury  shall  give  their  verdict 
for  the  defendant  or  defendants,  notwithstanding  any  defect  of  jurisdiction 
in  such  justice  or  justices ;  and  if  such  action  be  brought  jointly  against 
such  justice  or  justices,  and  also  against  such  constable,  &c.,  then,  on  proof 
of  such  warrant,  the  jury  shall  find  for  such  constable,  &c.,  notwithstand- 
ing such  defect  of  jurisdiction  as  aforesaid." 

The  object  of  this  clause  was  the  protection  of  those  officers,  who,  being 
charged  with  the  execution  of  magistrate's  warrants,  were  subject  to  in- 
dictment, if  they  did  not  execute  the  warrant  directed  to  them,  or  to  vex- 
atious actions  if  they  did.(2)  It  has  been  held,  that  it  protects  the  officer 
only  in  those  oases  where  the  justice  remains  liable,  and  that  it  is  neces- 
sary, in  order  to  bTing  the  officer  within  it,  that  he  should  act  most  strictly 
in  obedience  to  the  warrant.  And,  in  that  case,  the  statute  gives  him  an 
absolute  protection  at  whatever  time  the  suit  may  be  brought  against 
him.(3)  If  the  plaintiff,  therefore,  can  prove  that  the  officer  has  not  so 
act'id,  as,  by  showing  that  he  apprehended  a  different  person  from  that 
described  in  the  warrant  ;(4)  that,  under  a  warrant  of  distress,  he  took  the 
goods  out  of  the  limits  specified  in  the  warrant  ;(5)  or  that  he  broke  into 


(1)  24  G.  II,  c.  44. 

(2)  By  Lawrence,  J.,  5  East,  448.  Churchwardens  and  overseers  taking  a  distress  for  poor 
rates  are  entitled  to  the  protection  of  the  statute.  Harper  v.  Carr,  1  T.  R.  211 ;  BuU.  K  P.  %i. 
Surveyors  of  highways,  by  Lord  Kenyon,  Id. ;  Jailers,  Bute  v.  Newman,  Gow.  97. 

(3)  By  Lord  Tenterden  in  Parton  v.  'Williams,  3  Barn.  &  Aid.  333 ;  per  Cur.  in  Prestidge  v. 
•Woodman,  1  Barn.  &  Cress.  13.     See  Sly  v.  Stephenson,  2  0.  &  P.  464. 

(4)  Mooney  v.  Leach,  3  Burr.  1142 ;  2  Maule  &  Solw.  260. 

(5)  Milton  V.  Green,  5  East,  237,  in  which  case,  the  warrant  was  directed  by  a  justice  of  Ksat 
to  the  constables  of  Kent,  to  be  executed  in  A.,  and  they  executed  it  in  a  part  of  A.  which  was 
not  in  the  county  of  Kent.    Lord  Ellenborough  said,  that  if  the  constables  had  been  required,  by 
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■  the  plaintiff's  house  to  take  a  distress  ;(1)  the  case  is  not  within  the  stat- 
ute, and  the  action  may  be  maintained,  without  making  the  magistrate  a 
defendant;  for,  in  executing  the  warrant,  the  officer  has  exceeded  his 
authority ;  and  in  such  a  case,  therefore,  an  action  of  trespass  will  lie 
against  the  constable,  without  a  previous  demand  of  the  perusal  and  copy 
of  the  warrant.(2) 

An  officer  mayj  in  many  cases,  be  said  to  act  in  obedience  to  the  war- 
rant, though  the  justice  had  no  jurisdiction,  and  though  the  warrant  be 
an  absolute  nullity.  If,  for  instance,  he  is  commanded  by  the  warrant  to 
take  the  goods  in  a  place  particularly  named,  and  he  there  takes  them,  he 
is  protected,  though  the  place  may  be  out  of  the  magistrate's  jurisdiction; 
and  though  the  warrant  describes  the  goods  which  are  to  be  taken  with 
so  much  uncertainty,  as  to  be  absolutely  void,  yet  the  officer  will  be  pro- 
tected, if  he  act  with  as  much  precision  in  executing  the  warrant,  as  the 
justice  in  granting  it.(3) 

The  statute  had  been  considered  in  several  cases  as  extending  only  to 
actions  of  tort ;  and  it  has  been  held  that,  in  an  action  against  an  officer 
to  recover  bank  money,  which  had  been  levied  on  a  conviction  by  a  jus- 
tice of  the  peace,  the  proof  of  having  demanded  a  copy  of  the  warrant 
was  unnecessary; (4)  and  that  a  demand  of  a  copy  was  unnecessary,  pre- 
vious to  the  commencement  of  an  action  of  replevin. (5)  But  it  seems 
that,  at  least,  where  the  proceeding  is  not  in  rem,  as  in  an  action  of  re- 
plevin, it  is  more  conformable  to  the  analogy  of  recent  decisions,  to  con- 
sider the  officer  entitled  to  the  protection  of  the  statute  in  every  species 
of  action  brought  against  him,  provided  he  has  acted  in  the  execution  of 
his  office.(6) 

If  the  demand  of  the  warrant  is  made  in  time,  and  the  officer,  whose 
protection  was  the  principal  object  of  the  above-mentioned  clause,  delay 
to  comply  with  it,  till  after  the  expiration  of  the  six  days  allowed  him,  he 
acts  at  his  peril,  and  subjects  himself  in  the  interval  to  be  sued  as  any 


the  terms  of  the  warrant,  to  execute  it  out  of  the  magistrate's  jurisdiction,  they  would  have  been 
protected.    See  stat.  5  G.  IT,  o.  18 ;  1  Barn.  Sc  Cress.  288. 

(1)  Bell  T.  Oakley,  2  Maule  &  Selw.  259. 

(2)  M-orse  v.  James,  Willes,  122. 

(3)  See  Price  v.  Messenger,  2  Bos.  &  Pull.  161 ;  hy  Eyre,  Oh.  J.,  2  Wils.  291 ;  "Willes,  122  ; 
by  Lord  Ellenborough  in  Milton  v.  Green,  5  East,  231.  If  the  constable  fails  to  bring  himself 
within  the  protection  of  the  statute,  it  seems,  that  where  the  defect  of  jurisdiction  expressly 
appears,  he  will  not  be  protected,  though  acting  in  obedience  to  the  warrant.  Str.  1002  ;  Bao. 
Abr.  tit.  Constable,  D. 

*  *  See  sypra,  Tol.  II,  and  the  notes;  onte  notes  1137,  1149,  and  the  cases  there  cited;  Fulton 
V.  Heaton,  1  Barb.  S.  C.  R.  552 ;  Sherry  v.  Schuyler,  2  HiU,  204,  and  note  a.  *  * 

(4)  Bull.  N.  P.  24.  And  see  Irving  v.  Wilson,  4  T.  E.  485 ;  by  Lord  Ellenborough  in  Wal- 
lace V.  Smith,  5  East,  122 ;  Umphelby  v.  Maclean,  1  Barn.  &  Aid.  42. 

(5)  Fletcher  v.  Wilkina,  6  East,  283. 

(6)  See  Waterhouse  v.  Keen,  4  Barn.  &  Cress.  211 ;  Morgan  v.  Palmer,  2  Bam.  &  Cress.  129  ; 
Greenway  v.  Hurd,  4  T.  E.  553. 


726  Of  Evidence  in  Ad'lons  [CH.  T. 

common  person  ;  but  if  lie  complies  before  an  action  is  commenced,  thougb 
six  days  liave  elapsed,  he  is  still  within  the  protection  of  the  statute.(l) 

The  contents  of  the  written  demand  may  be  proved  by  a  duplicate 
original,  or  any  examined  copy,  without  proof  of  a  notice  to  produce  the 
one  delivered  ;(2)  or,  if  there  is  no  such  duplicate  or  examined  copy, 
secondary  evidence  of  the  contents  will  be  admitted,  after  proof  of  a 
notice  to  the  defendant  to  produce  the  original.  The  demand  of  the  copy 
of  the  warrant,  whether  proved  by  a  duplicate  original,  examined  copy, 
or  by  secondary  evidence,  must  be  shown  to  have  been  properly  signed ; 
and  the  statute  directs,  that  it  shall  be  "  signed  by  the  party  demanding 
the  same."  In  the  construction  of  this  act  (which  is  not  to  be  construed 
with  all  the  strictness  of  a  penal  act),  it  has  been  held,  that  a  demand, 
signed  for  the  plaintiff  by  his  attorney,  is  within  the  meaning  of  the  stat- 
ute a  demand  signed  by  the  plaintiff. (8) 

The  8th  section  of  the  stat.  24  Geo.  IT,  provides,  "that  no  action  shall 
be  brought  against  the  constable,  headborough,  or  other  officer  or  person, 
acting  as  before  mentioned,  unless  commenced  within  six  calendar  months 
after  the  act  committed."(4)  The  action  must  be  commenced  within  this 
limited  time,  whether  the  officer  has  acted  within  his  authority,  or  has 
exceeded  it ;  although  he  has  been  guilty  of  excess,  and  the  justice  be 
not  liable,  the  party  aggrieved  need  not  demand  a  copy  of  the  warrant. 
Thus,  in  the  case  of  Theobald  v.  Crichmore,(5)  in  an  action  of  trespass 
against  a  constable  for  breaking  into  a  house  to  levy  a  church  rate,  granted 
under  the  authority  of  the  statute  53  G.  Ill,  c.  127  (the  12th  section  of 
which  enacts  that  an  action,  brought  for  anything  done  in  pursuance  of 
the  act,  shall  be  commenced  within  three  calendar  months  after  the  act 
committed),  it  was  contended  that  this  would  not  apply  to  the  case,  where 
the  officer  had  exceeded  his  authority,  and  as  in  such  a  case  a  demand  of 
a  copy  of  the  warrant  would  not  be  necessary  within  the  meaning  of  the 
statute  24  G.  II,  c.  44,(6)  so  here  the  action  might  be  commenced  after  the 
three  months  had  expired ;  but  the  Court  of  King's  Bench  held  the  con- 
trary :  "The  object  of  the  legislature,"  said  Lord  Ellenborough,  "was 
clearly  to  protect  persons  acting  illegally,  but  in  supposed  pursuance  of 
the  statute,  and  with  a  bona  fide  intention  of  discharging  their  duty  under 
the  act  of  Parliament."  And  Mr.  Justice  Bailey  said,  "  The  point  decided 
in  Bell  v.  Oakley  was,  that  it  was  not  necessary  to  demand  a  warrant 
where  the  magistrate  could  not  be  liable ;  but  that  does  not  apply  to  this 


(1)  Jones  V.  Vaughan,  5  East,  447. 

(2)  Jory  V.  Orchard,  2  Bos.  &  Pull.  41.     The  time  for  proTing  the  demand,  is  when  the  de- 
fendants begin  their  justifloation  nnder  the  warrant.  "  Price  v.  Messenger,  3  Esp.  96. 

(3)  2  Bos.  &  Pull.  40,  42. 

(4)  As  to  proof  of  commencement  of  action,  iiiit  supra ;  Clarke  v.  Davey,  4  B.  Moore,  465. 

(5)  1  Barn.  &  Aid.  227,     And  see  Graves  v.  Arnold,  3  Oampb.  N.  P.  0.  242. 

(6)  2  Bro.  &  Bing.  619.  " 
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Tlie  statute  was  construed  in  the  same  manner  in  the  case  of  Smith  v. 
Wiltshire,  (1)  where  a  constable  was  directed  to  search  a  house  for  black 
cloth  which  had  been  stolen,  and  finding  no  black  cloth,  he  took  cloth  of 
other  colors ;  the  court  in  this  case  were  of  opinion,  that  the  8th  section 
of  the  act  applied  to  all  cases  of  constables  acting  in  that  capacity.  And, 
in  the  case  of  Parton  v.  Williams,  (2)  where  a  constable,  under  a  warrant, 
directing  him  to  seize  the  goods  of  A.,  took  those  of  B.,  believing  them 
to  belong  to  A.,  the  court  ruled,  that  the  8th  section  of  the  act  was  in- 
tended to  give  a  protection  to  the  constable,  which  he  was  not  entitled  to 
under  the  sixth. 

Where  the  act  committed  by  a  constable  is  of  such  a  nature,  that  the 
ofiice  gives  him  no  authority  to  do  it,  in  the  doing  of  that  act  he  is  not 
to  be  considered  as  an  officer.(3)  Thus,  in  commenting  upon  the  case  of 
Postlethwaite  v.  Gilbert,  Lord  Tenterden  Oh.  J.,  observes,  that  the  con- 
stable (in  that  case  the  of&cer)  was  charged  with  the  commission  of  an  act, 
which  was  no  part  of  his  ordinary  duty ;  and  that  therefore  he  was  not 
within  the  protection  of  the  statute.(4)  The  distinction  is  between  the 
extent,  and  the  abuse  of  the  authority. (5) 

Actions  against  constables,  headboroughs,  and  churchwardens  and  per- 
sons aiding  and  assisting  them,  are  to  be  laid,  within  the  county  where  the 
injury  complained  of  has  been  committed.  And  they  may  plead  the 
general  issue  of  not  guilty,  and  give  in  evidence  any  special  matter,  which, 
if  pleaded,  would  be  a  good  and  sufficient  discharge  and  defence  to  the 
action. 

With  respect  to  the  persons  entitled  to  have  the  action  laid  in  the  county 
where  the  grievance  arose,  and  to  plead  the  general  issue,  it  appears,  from 
the  words  of  the  statute,  that  persons  acting  in  aid  of  a  peace  officer,  are 
equally  privileged  with  the  officer  himself.     A  party  will  not  be  entitled 


(1)  2  Bro.  &  Bing.  619. 

(3)  3  Barn.  &  Aid.  330.  The  opinion  of  Lord  Kenyon  in  Postlethwaite  v.  Gibson  (3  Bsp.  K. 
P.  C.  226),  that  the  constable  ia  not  protected  under  the  8th  section,  unless  he  has  a  warrant,  has 
been  questioned.  See  3  Barn.  &  Aid.  334;  2  Bro.  &  Bing.  622  ;  Staight  v.  Gee,  2  Stark.  N.  P 
C.  449. 

(3)  By  Lord  Zenyon  in  Alcock  v.  Andrews,  2  Esp.  N.  P.  0.  541. 

(4)  By  Lord  Tenterden,  3  Barn,  k  Aid.  334.  It  was  there  said,  that  it  is  no  part  of  the  ordi- 
nary duty  of  a  constable,  to  arrest  a  party  for  felony,  upon  the  order  of  a  private  individual.  It 
seems,  however,  that  a  constable  may  justify  arresting  a  party  for  felony  upon  a  reasonabla 
charge,  though  in  fact  no  felony  has  been  committed.  M'Oloughan  v.  Clayton,  Holt's  W.  P.  C. 
480 ;  Samuel  v.  Payne,  Doug.  359  ;  White  v.  Taylor,  4  Bsp.  N.  P.  C.  80  ;  Ledwith  v.  Oatchpole, 
Oaldecot's  Cases,  291.  In  Isaacs  v.  Brand  (2  Stark.  N.  P.  C.  161),  it  was  considered,  that  a  con- 
stable was  not  justified  in  apprehending  a  person  as  receiver,  on  the  mere  assertion  of  the  prin- 
cipal felon.  And  see  HiU  v.  Tates,  2  B.  Moore,  80.  As  to  the  duty  of  a  constable  in  breaking 
open  doors,  see  2  Barn.  &  Aid.  292  ;  6  Taunt.  226 ;  14  East,  1. 

(5)  By  Lord  Kenyon,  in  Alcock  v.  Andrews,  2  Esp.  N.  P.  C.  541.    And  see  Coupy  v.  Hen- 
ey,  Id.  539. 

*  *  See  anfe,  notes  1137,  1149.  *  * 
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to  such  privilege,  where  lie  has  been  the  principal,  and  the  officer  has  only 
acted  under  his  directions  in  seizing  the  person  or  property  of  the  plaintiff; 
this  is  a  question  to  be  determined  by  the  jury.(l)  Where  a  prosecutor, 
who  had  obtained  a  warrant  to  arrest  a  party,  merely  pointed  him  out  to 
the  constables,  Lord  Ellenborough  was  of  opinion,  that  he  was  acting  in 
•their  aid,  within  the  meaning  of  the  statute. (2)  It  seems  that  a  peace 
office];  may  object  to  the  venue  having  been  laid  in  the  wrong  county, 
where  he  has  arrested  the  plaintiff  on  a  suspicion  of  felony,  though  he  has 
not  acted  upon  a  charge  of  felony,  or  under  a  magistrate's  warrant,  and 
although  the  grounds  for  the  arrest  are  not  deemed  reasonable.(3)  The 
facts  necessary  to  constitute  an  arrest  and  false  imprisonment  have  already 
been  the  subject  of  consideration.(4:) 

If  a  joint  action  is  brought  against  the  constable  who  executed  the 
warrant,  and  the  justice  who  issued  the  warrant,  and  the  constable  has 
done  the  act  for  which  the  action  is  brought,  in  obedience  to  the  warrant, 
and  without  exceeding  his  authority,  the  jury,  in  this  case,  are  directed 
by  the  statute,  on  proof  of  the  warrant,  to  find  their  verdict  for  the  con- 
stable, headborough,  or  other  person  acting  in  his  aid.(5)  If,  therefore, 
nothing  is  proved  against  the  constable,  beyond  what  he  was  justified  in 
doing  under  the  warrant,  and  his  evidence  should  be  wanted  on  behalf  of 
the  justice  or  other  defendant,  it  will  be  competent  to  the  jury,  under  the 
direction  of  the  court,  when  the  othet  evidence  for  the  defendants  has 
been  closed,  to  find  their  verdict  for  the  constable,  and  then  he  will  be  a 
competent  witness  for  the  other  defendants.  But  the  verdict  cannot 
properly  be  given  in  his  favor,  for  the  purpose  of  rendering  him  a  com- 
petent witness,  until  the  whole  of  the  case  of  the  other  defendants,  exclu- 
sive of  the  evidence  which  he  may  have  to  give,  is  entirely  finished."(6) 

2.  Action  against  excise  o£Soer. 

Secondly,  as  to  actions  against  officers  of  customs  or  excise. 

The  statute,  before  mentioned,  relating  to  constables,  did  not  extend  to 
officers  of  the  excise  or  customs.  The  legislature,  therefore,  by  a  later 
statute,  has  enacted,(7)  ''  that  no  writ  or  process  shall  be  sued  out  against 
any  officer  of  the  customs  or  excise,  or  against  any  person  or.  persons 
acting  by  his  or  their  order,  in  his  or  their  aid,  for  anything  done  in  the 
execution,  or  by  reason  of  that  or  any  other  act  or  acts  of  Parliament 


(1)  Staight  V.  Gee,  2  Stark.  N.  P.  C.  445  ;  M'Cloughan  T.  Clayton,  Holt's  N.  P.  C.  478,  where 
the  defendant  sent  for  the  constable,  and  gave  the  plaintiff  in  charge.  And  see  Stonehouse  v. 
Elliot,  6  T.  R.  315. 

(2)  Nathan  v.  Coohen,  3  Campb.  N.  P.  0.  521. 

(3)  2  Stark.  N.  P.  C.  445. 

(4)  Vide  supra. 

(5)  Vide  supra. 

(6)  Ward  v.  Bourne  and  Others,  Trin.  T.  1821,  MSS. ;  Wright  v.  Paulin,  1  Ry.  &  Mo.  128. 
(1)  28  G.  Ill,  c.  31,  §  25.    See  23  &.  Ill,  o.  '!0,  a  previous  act  to  the  same  effect. 
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tlien  in  force,  or  thereafter  to  be  made  relating  to  the  said  revenues,  or 
either  of  them,  nntil  one  calendar  month  next  after  notice  in  writing  shall 
have  been  delivered  to  him  or  them,  or  left  at  the  usual  place  of  his  or 
their  abode  by  the  attorney  or  agent  of  the  person  who  intends  to  sue  out 
such  writ  or  process  as  aforesaid,  in  which  notice  shall  be  dearly  and  ex- 
plicitly contained  in  the  cause  of  action,  the  name  and  place  of  abode  of 
the  person  or  persons  in  whose  name  such  action  is  intended  to  be  brought, 
and  the  name  and  place  of  abode  of  the  said  attorney  or  agent."(l)  And 
the  plaintiff  shall  not  give  evidence  of  any  cause  of  action  not  contained 
in  the  notice.  The  action  is  to  be  commenced  within  three  months  next 
after  the  cause  of  action  shall  arise.(2)  And  the  defendant  may  plead  the 
general  issue,  and  give  the  special  matter  in  evidence  at  the  trial.(3) 

It  has  been  considered  that  the  officers  are  only  entitled  to  notice  in 
actions  of  trespass  or  tort,  and  that  the  statute  does  not  extend  to  actions 
of  assumpsit.(4)  This  doctrine,  however,  has  been  questioned  in  subse- 
quent cases,  and  seems  to  be  incorrect.(5)  If  the  defendant  has  acted  in 
a  manner  wholly  alien  to  his  official  capacity,  and  not  merely  under  a  mis- 
take in  the  supposed  execution  of  his  duty,  he  will  not  be  entitled  to 
notice.(6)  An  action  against  an  officer  of  the  customs,  for  an  alleged 
libel  contained  in  a  letter  written  by  him  to  the  commissioners,  in  answer 
to  one  from  them,  in  which  they  required  him  to  give  an  account  of  his 
conduct  in  certain  transactions  relating  to  the  plaintiff,  is  within  the  stat- 
ute, and  requires  a  regular  previous  notice,  the  letter  having  been  written 
by  him  in  discharge  of  his  official  duties.(7) 

The  notice  is  to  contain  the  place  of  abode  of  the  person  who  intends 
to  bring  the  action,  as  well  as  the  cause  of  action.  The  intention  of  the 
legislature  was,  that  the  defendant  might  know  where  to  find  the  plaintiff, 
in  order  to  tender  him  amends  on  the  receipt  of  the  notice ;  it  ough 
therefore  to  appear  from  the  notice,  where  the  plaintiff's  place  of  abode  is 
at  the  time  when  the  notice  is  given.  In  the  case  of  Williams  v.  Burgess,(8) 
where  the  plrintiff's  place  of  abode,  at  the  time  when  the  cause  of  action 


(1)  Sect.  2t. 

(2)  28  G.  IT,  c.  37,  §  23. 

(3)  28  G.  Ill,  c.  37,  §  23.  Amends  may  be  tendered,  and  may  be  pleaded  together  with- the 
general  issue,  §  26. 

(4)  Irving  v.  Wilson,  4  T.  R.  487  ;  WaUaoe  v.  Smith,  5  East,  122.  See  Umphelby  T.  Maclean" 
1  Barn.  &  Aid.  42. 

(5)  Greenway  v.  Hurd,  4  T.  R.  653 ;  by  Lord  Tenterden,  Ch.  J.,  in  "Waterhouse  v.  Keen,  4 
Barn.  &  Cress.  211. 

(6)  Irving  v.  Wilson,  4  T.  R.  487  ;  Morgan  v.  Palmer,  2  Barn.  &  Cress.  729  ;  Daniel  v.  Wilsom 
6  T.  R  1 ;  Norton  v.  Miller,  2  Chitty,  140 ;  R.  v.  Brady,  1  Boa  &  PuU  187  ;  Cooper  v.  Booth) 
3  Eap.  N.  P.  C.  35.  See  Oldfield  v.  Licet,  2  Bl.  R.  1001;  as  to  officers  becoming  trespasser* 
ail  initio. 

(7)  This  point  was  decided  in  the  case  of  Black  v.  Holmes,  in  the  Court  of  King's  Benoli  ia 
Ireland,  1822,  Pos  &  Smith,  Rep.  28. 

(8)  3  Taunt.  127. 
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occurred,  was  sufficiently  described,  but  it  did  not  appear  where  his  place 
of  abode  was  at  the  time  of  giving  the  notice  (which  was  five  weeks  after 
the  injury  complained  of),  the  Court  of  Common  Pleas  held,  that  the 
notice  was  insufficient.  A  notice  of  action  for  seizing  a  ship  of  the  plain- 
tiffs, describing  the  ship  as  "the  property  of  A.  B.  of  Eotherhithe,  and 
of  C.  D.  late  of  Eotherhithe,"  is  a  sufficient  description  of  their  places  of 
abode ;  otherwise,  a  house  of  trade  with  partners  abroad  could  not  bring 
the  action.(l) 

A  judgment  of  condemnation  in  the  Court  of  Bschequer  where  pro- 
ceedings in  rem  have  been  instituted,  is  conclusive  evidence  in  any  other 
court,  as  to  all  the  world,  that  the  goods  were  liable  to  be  seized.(2)  And 
a  similar  condemnation  by  the  commissioners  of  excise  appears  to  have 
the  same  conclusive  operation.(2)  But  a  proceeding  in  personam,  such  as 
a  record  of  conviction  for  penalties,  has  not  that  conclusive  effect,  and  is 
admissible  only,  as  any  other  judicial  proceeding. (3) 

An  action  cannot  be  maintained  against  officers  of  the  excise  or  customs, 
unless  it  is  brought  within  three  months  after  the  original  seizure ;  and 
this,  notwithstanding  a  suit  is  instituted  in  the  Court  of  Exchequer  for 
the  condemnation  of  the  goods,  which  is  depending  at  the  expiration  of 
the  three  months.(4)  Though  the  statute  enacts  that  the  officer  shall  have 
a  calendar  month's  notice  of  action,  and  a  calendar  month  within  which 
to  tender  amends ;  yet  it  has  been  Tield,  that  it  requires  the  action  to  be 
commenced  within  three  lunar  months  from  the  time  that  the  cause  of 
action  arises.  (5) 


CHAPTER  VI. 

OF  THE   EVIDENCE   IN  ACTIONS  AGAINST   HUNDRED0RS.(6) 

The  law  in  respect  to  actions  against  the  hundred,  has  undergone  a 
material  change,  iu  consequence  of  the  provisions  of  the  stat.  8  G.  IV, 


(1)  "Wood  and  Others  v.  FoUiott,  3  Bos.  &  PuU.  522,  n.  Vide  supra,  p.  113.  The  month,  in  a 
notice,  begins  with  the  day  on  which  it  is  served,  5  T.  R.  623. 

(2)  See  Vol.  II.     And  as  to  the  effect  of  an  acquittal  in  the  exchequer,  Id. 

(3)  Hart  v.  M'Namara,  4  Price,  154.   See  Vol.  II. 

(4)  Godin  v.  Ferris,  2  H.  Bl.  15 ;  Saijnders  v.  Saunders,  2  Bast,  254 ;  Smith  v.  Wiltshire,  2 
Bro.  &  Bing.  662. 

(5)  Crooke  t.  M'Tavish,  1  Bing.  307. 

(6)  Note  1150. — *  *  See  Blackstone's  Com.  index,  title  Hundred,  for  an  historical  explanation 
of  the  meaning  of  the  term  hundred.  It  signifies  "  a  political  division  or  part  of  a  county  in 
England,  supposed  to  have  originally  contained  a  hundred  families,  or  a  hundred  warrioi's,  or  a 
hundred  manors;  but  as  the  word  primarily  denotes  a  cirawit  or  division,  it  is  not  certain  that 
Alfred's  divisions  had  any  reference  to  that  number."  (Webster.)  And  see  Reeve's  Hist.  Engl. 
Law,  title  Hundred,  passim. 
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There  is  no  political  division  in  the  United  States  precisely  corresponding  with  the  Saxon  - 
Hundred,  but  the  divisions  of  towns,  counties,  &c.,  common  to  England  and  America,  resemble  it 
in  many  particulars.  In  respect  of  the  liabilities  of  those  divisions,  for  the  crimes  and  injuries 
treated  of  in  the  text,  see  the  codes  and  statutes  at  large  of  the  several  states.  For  a  history  o' 
the  origin  and  rise  of  municipal  corporations,  see  Aug.  &  Ames  on  Corporations,  pp.  10 — 19  ; 
"Wilcox  on  Municipal  Corporations,  p.  2,  ei  seq.  And  see  Robertson's  Introduo.  to  History  of 
Charles  T,  passim. 

Both  towns  and  other  poUtical  divisions,  as  counties,  hundreds,  &c.,  which  are  established 
without  an  express  charter  or  incorporation,  are  denominated  quasi  corporations.  In  the  same 
class  of  corporate  bodies  are  included  overseers  of  the  poor,  supervisors  of  a  county,  and  of  a 
town,  loan  officers  of  a  county,  &c.,  who  are  invested  with  corporate  powers  sub  modo,  and  for  a 
few  special  and  specified  purposes  only.  1  Kyd  on  Corp.  63  ;  2  Kent  C.  221 ;  North  Hempstead 
V.  Hempstead,  2  Wend.  109 ;  Jansen  v.  Ostrander,  1  Cowen,  670.  Such  are  the  board  of  com- 
missioners of  roads  in  South  Carolina  (Com,  Roads  v.  M'Pherson,  1  Spear  S.  C.  E.  218) ;  the 
trustees  of  the  school  fund  m  Mississippi  (Carmichael  v.  Trustees,  &o.,  3  Howard  Miss.  R.  84) ; 
the  trustees  of  the  poor  in  the  same  state  (Governor  v.  Gridley,  Walker  Miss.  R.  329) ;  and  county 
commissioners  in  Ohio  (Paine  v.  Commiss.,  &c.,  Wright,  41'?).  School  districts  are  embraced  in 
the  same  class.  Grant  v.  Fancher,  5  Cowen  R.  309,  and  the  authorities  of  the  different  states 
there  cited  in  the  note  of  the  learned  reporter ;  City  of  Lexington  v.  M'QuiUan's  Heirs,  9  Dana 
(Kent.)  R.  519 ;  Inhabitants  of  4th  School  District,  1  Wood  (13  Mass.  R.)  192 ;  Jackson  v.  Hart- 
well,  18  John.  R.  422 ;   Ang.  &  Ames  on  Corp.  pp.  19,  20 ;  2  Kent  C.  (6th  ed.)-264. 

These  quasi  corporations,  and  other  municipal  and  local  corporations,  are  so  numerous  in  the 
United  States,  and  come  in  contact  with  rights  of  persons  and  property  in  such  a  great  variety 
of  instances,  that  it  may  be  useful  to  enumerate  some  of  the  cases  in  relation  to  them  upon  points 
of  most  general  interest.  They  have  capacity  to  sue  and  be  sued  (Ang.  &  Am.  19 ;  Jackson  t_ 
HartweU,  supra)  of  succession,  and  the  successor  must  be  sued  on  contract  made  by  predecessor 
in  the  office.  Id.  The  superintendents  of  the  poor,  in  New  York,  may  sue  for  the  wrongful 
conversion  of  personal  property  belonging  to  the  county,  either  in  their  corporate  name,  or  in 
their  individul  names  with  the  addition  of  their  name  of  office.  Kendrew  v.  Johnson,  3  Denio 
183.  But  in  Ohio,  the  trustees  of  a  township,  must  sue  in  the  name  of  the  corporation.  A  state 
is  a  corporation,  and  may  sue  in  another  state.  Delafield  v.  The  State  of  Illinois,  2  Hill,  159 
They  exercise  a  special  and  Umited  power,  and  their  authority  must  ^^  pursued  strictly.  Sharp 
V.  Spier,  4  Hill,  "Je— 92  ;  1  K  T.  R.  Statutes,  p.  600,  §  3 ;  2  Kent  C.  298,  ei  seq.,  and  notes. 

Quasi  corporations  created  for  purposes  of  public  policy  are  subject  to  indictment  for  breach  or 
neglect  of  duty.  Mower  v.  Leicester,  9  Mass.  247  ;  Riddle  t.  Locks  and  Canals,  1  Mass.  169. 
See  also  Regina  v.  A.  EaU.  E.  C,  N.  Y.  Leg.  Obs.  Nov.  1846 ;  Ang.  &  Am.  on  Corp.  pp.  392 — 
394.  All  corporations,  unless  prohibited;  may  issue  negotiable  paper  for  a  debt  contracted  in 
the  cour^  of  tljeir  proper  business.  Moss  v.  Oakley,  2  HU],  265 ;  Kelly  v.  The  Mayor,  &o.,  of 
Brooklyn,  4  Hill,  263.  A  municipal  corporation  is  not  liable  for  the  misfeasance  or  nonfeasance 
of  one  of  its  officers,  in  respect  of  a  duty  specifically  imposed  by  statute  on  the  officer ;  but  it  is 
otherwise  if  the  duty  is  imposed  absolutely  on  the  corporation,  as  such  (Martin  v.  The  Mayor,  &o. 
of  Brooklyn,  1  Hill,  545) ;  or  if  the  officer  is  the  agent  of  the  corporation,  and  the  act  or  omission 
relate  to  its  corporate  property.  Bailey  v.  The  Mayor,  &o.,  of  New  York,  3  Hill,  531 ;  S.  C,  in 
error,  2  Denio,  531.  Thus,  the  corporation  of  New  York  was  held  liable  for  damages  occasioned 
by  its  neglect  to  repair  a  sewer,  but  not  for  the  imperfect  execution  of  the  work  by  its  agent  (The 
Mayor,  &c.  v.  Furze,  3  Hin,  612) ;  for  damages  caused  by  the  breaking  down  of  a  vault,  caused 
by  the  negligence  of  a  contractor  in  constructing  a  sewer  for  the  corporation  (Delmonico  v.  The 
Mayor,  &e.,  of  New  York,  1  Sandf  S.  C.  R.  224) ;  for  the  negligent  and  unskillful  oopstructiou 
of  one  of  the  Crotou  dams,  by  the  destruction  of  which  the  plaintiff's  mills  were  injured.  Bailey  v. 
The  Mayor,  &c.,  supra.  And  see  Rhodes  v.  Cleveland,  10  Ohio,  159 ;  Thayerv.  Boston,  19  Pick.  51]. 

The  decision  in  The  Mayor  v.  Furze  {swpra),  was  explained  and  Umited  in  Wilson  v.  The 
Mayor,  &c.  (1  Denio,  595),  where  it  was  held,  that  the  corporation  were  not  liable  for  an  omission 
to  construct  drains,  sewers,  &c.,  where  they  where  clothed  with  a  discretion  to  construct  them  or 
not,  even  though  the  neglect  were  charged  to  be  willful ;  nor  for  injuries  done  to  individuals 
(•caused  by  overflowing  the  plaintifTs  land),  in  the  exercise  of  its  authority  to  direct  the  pitchin 
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c.  81.(1)  That  statute  contains  the  following  clause  relative  to  the  liabil- 
ity of  the  hundred  for  felonious  injuries  to  property,  committed  by  persons 
riotously  and  tumultuously  assembled.  "  If  any  church  or  chapel,  or  any 
chapel  for  the  religious  worship  of  persons  dissenting  from  the  United 
Church  of  England  and  Ireland,  duly  registered  or  recorded,  or  any  house, 
stable,  coach-house,  out-house,  warehouse,  offiice,  shop,  mill,  malt-house, 
hop-oast,  barn,  or  granary,  or  any  building  or  erection,  used  in  carrying 
on  any  trade  or  manufacture,  or  branch  thereof,  or  any  machinery, 
whether  fixed^  or  movable,  prepared  for  or  employed  in  any  manufacture 
or  in^ny  branch  thereof,  or  any  steam  engine,  or  other  engine  for  sink- 
ing, draining,  or  working  any  mine,  or  any  staith,  building,  or  erection 
used  in  conducting  the  business  of  any  mine,  or  any  bridge,  wagon  way, 
or  trunk  for  conveying  minerals  from  any  mine,  shall  be  feloniously  de- 
molished, pulled  down,  or  destroyed,  wholly  or  in  part,  by  any  persons 
riotously  and  tumultuously  assembled  togetber ;  in  any  such  case,  the  in- 
habitants of  the  hundred,  wapentake,  ward,  or  other  district  in  the  nature 
of  a  hundred,  by  whatever  name  it  shall  be  denominated,  in  which  any  of 
the  said  offences  shall  be  committed,  shall  be  liable  to  yield  full  compen- 
sation to  the  person  or  persons  damnified  by  the  offence,  not  only  for  the 
damage  so  done  to  any  of  the  subjects  herein  before  enumerated,  but  also 
for  any  damage  which  may  at  the  same  time  be  done  by  any  such  offen- 
ders to  any  fixture,  furniture,  or  goods  whatever,  in  any  such  church, 
chapel,  house,  or  other  of  the  building  or  erections  aforesaid."(2) 

The  statute  contains  the  following  provision,  relative  to  the  conditions 
which  must  be  complied  with,  before  an  action  is  brought  for  the  recovery 
of  damages  against  the  hundred. 


paving  and  grading  of  streets.  And  see  White  v.  City  of  Charleston,  2  Hill  S.  C.  R.  5'Zl ; 
Weokerly  v.  Ministers,  &c.,  3  Rawle,  112  ;  Ready  v.  Tuskaloosa,  6  Ala.  327  ;  Boyland  v.  The 
City  of  New  York,  1  Sandf.  S.  C.  R.  27  ;  Levy  v.  The  City  of  New  York,  Id.  465.  In  the  great 
case  of  Russell  v.  The  Mayor  of  New  York  (2  Denio,  461),  it  was  held  hy  the  Court  of  Errors 
(affirming  the  judgment  of  the  Supreme  Court  in  the  same  case),  that  the  corporation  is  not  liable 
to  an  action  at  common  law,  for  compensation  for  the  loss  of  property  destroyed  by  order  of  the 
magistracy,  to  prevent  the  spread  of  a  conflagration.     See  the  next  note. 

In  Maaaaohusetts  and  Connecticut,  by  immemorial  usage,  the  inhabitants  of  towns  charged  by 
law  with  the  performance  of  duties,  are  held  to  be  individually  Uable  in  their  property,  though 
•ued  by  a  collective  name,  as  a  corporation.  Gaskill  v.  Dudley,  6  Meto.  446  ;  Beardsley  v.  Smith, 
16  Conn.  368 ;  2  Kent  C.  (6th  ed.)  pp.  274—280,  and  notes.  And  see  Russell  v.  The  Men  of 
Devon,  2  Term  R.  667 ;  Riddle  v.  Proprietors,  &c.,  7  Mass.  187 ;  Merchants'  Bank  v.  Cook,  4 
Pick.  414;  Adams  v.  Wiscasset  Bank,  1  Greeenleafs  Rep.  361 ;  Chase  v.  Merruaack  Bank,  19 
Pick.  569.  In  the  case  of  The  Attorney-General  v.  The  Corporation  of  Exeter  (2  Russell's  Rep. 
63),  Lord  Eldon  held,  that  if  a  free  farm  rent  was  chargeable  on  the  whole  of  a  city,  it  might  be 
demanded  of  any  one  who  holds  property  in  it,  and  he  would  be  left  to  obtain  contribution  from 
the  other  inhabitants,  ,  2  Kent  0.  (6th  ed.)  274,  n.  c.  *  * 

(1)  The  statute  7  &  8  G.  IV,  o.  27,  repeals  the  clauses  in  former  acts,  which  give  remedies 
against  the  hundred. 

(2)  Sec.  2.  No  action  will  lie  against  the  hundred,  where  the  damage  sustained  does  not  ex- 
ceed £30 ;  the  remedy  in  such  case  is  provided  for  by  sect.  8. 
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"  Provided  always,  and  be  it  enacted,  that  no  action  shall  be  maintaina. 
ble  by  virtue  of  this  act,  for  the  damage  caused  by  any  of  the  said  offences, 
unless  the  person  or  persons  damnified,  or  such  of  them  as  shall  have 
knowledge  of  the  circumstances  of  the  offence,  or  the  servant  or  servants 
who  had  the  care  of  the  property  damaged,  shall,  within  seven  days  after 
the  commission  of  the  offence,  go  before  some  justice  of  the  peace  residing 
near  and  having  jurisdiction  over  the  place  where  the  offence  shall  have 
been  committed,  and  shall  state,  upon  oath,  before  such  justice,  the  names 
of  the  offenders,  if  known,  and  shall  submit  to  the  examination  of  such 
justice  touching  the  circumstances  of  the  offence,  and  become  bound  by 
recognizEtnce  before  him  to  prosecute  the  offenders,  when  apprehended ; 
provided  also,  that  no  person  shall  be  enabled  to  bring  any  such  action, 
unless  he  shall  commence  the  same  within  three  calendar  months  after  the 
commission  of  the  offence."(l) 

The'plaintiff,  in  this  action,  will  have  to  show  an  interest  in  the  prop- 
erty, sufficient  to  enable  him  to  sue  for  damages ;  as,  for  instance,  his  pos- 
session of  the  premises  ;  or  that  he  is  owner  or  trustee,  having  the  legal 
estate  ;  and  it  seems  also,  that  the  bare  trustee  of  a  mortgage  term,  which 
has  been  satisfied,  may  maintain  the  action. (2) 

The  plaintiff  will  have  to  prove  the  examination  before  a  justice  of  the 
peace,  and  the  entering  into  the  recognizance  required  by  the  statute.  It 
seems'  not  to  be  necessary,  that  the  examination  should  be  taken  by  the 
justice  who  lives  nearest  to  the  place,  where  the  robbery  was  committed ; 
and  that  although  there  may  be  many  others  living  nearer,  it  will  not  be 


(1)  Sec.  3. 

(2)  Pritohet  v.  Waldron,  6  T.  E.  14.     See  Duke  of  Somerset  v.  Mere,  4  Barn.  &  Cress.  ITl. 
Note  1151.—*  *  In  New  York,  it  is  provided  by  statute  (2  E.  L.  1812,  p.  368,  §  81,  et  seq.), 

that  where  buildings  were  destroyed  by  certain  magistrates  to  prevent  the  spread  of  a  conflagra- 
tion, and  their  destruction  not  otherwise  inevitable,  the  corporation  should  pay  to  the  parties 
interested  therein  their  damages  to  be  assessed,  &c.  In  several  actions  brought  to  recover  dam- 
ages, occasioned  by  the  great  December  fire,  in  the  city  of  New  York,  in  1835,  this  act  received 
a  judicial  construction.  In  Lord  v.  The  Mayor,  &c.  (11  Wend.  285,  afiirmed  in  18  Wend.),  it 
was  held,  that  an  owner  or  lessee  might  recover,  in  addition  to  his  loss  on  the  building,  the 
amount  of  his  charges  and  advances  as  a  factor  or  commission  merchant,  for  which  he  had  a 
lien  on  the  goods  of  Ms  principal  destroyed.  In  The  Mayor,  &g.t.  Stone  (20  Wend.  139,  affirmed 
25  Id.  157),  it  was  held,  that  the  owner  of  goods  destroyed  in  a  building  of  which  he  was  not 
the  owner  or  occupant,  could  not  recover  their  value  under  the  statute.  S.  P.,  Eussell  v.  The 
Mayor,  &c ,  2  Denio,  461.  In  The  City  Fire  Ins.  Co.  v.  Oorlies  (21  Wend.  867),  it  was  held,  that 
the  blowing  up  of  a  building,  covered  by  a  pohcy,  with  gunpowder,  to  check  a  conflagration, 
did  not  exempt  the  insurers  from  liability  under  the  clause  in  the  policy  against  the  storing  of 
gunpowder,  or  the  clause  exempting  from  losses  occasioned  by  an  vsv/rpation  of  {he power  of  gov- 
ernment, although  the  magistrate  ordering  the  blowing  up  exceeded  his  authority ;  and  that  the 
insurers  were  hable  even  though  the  assured  had  a  remedy  against  the  corporation  under  the 
act.  See  the  observations  of  Nelson,  Ch.  J.,  20  Wend.  142-145,  relative  to  the  liabilities  of  the 
hundred,  and  the  statute  Ed.  I,  commonly  called  the  statute  of  Eiie  omd  Cry,  4  Geo.  I,  called 
the  Biot  Act,  and  9  Geo.  I,  called  the  BkLck  Ad;  and  the  cases  cited  in  The  City  Fire  Ins.  Co.  v. 
Oorlies,  mpra.  *  * 
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niaterial.(l)  Nor  need  the  examination  be  taken  witMn  the  county.(2) 
All  that  the  statute  directs  is,  that  the  party  shall,  within  seven'  days  from 
the  commission  of  the  offence,  to  go  before  some  justice  of  the  peace,  re- 
siding near,  and  having  jurisdiction  over  the  place  where  the  offence  has 
been  committed,  and  shall  make  oath  before  him,  and  submit  to  his  ex- 
amination, f 

Where  a  servant  has  the  care  of  premises,  it  must  be  proved  that  he 
was  examined  before  the  justice  ;  and  where  the  premises  are  under  the 
care  of  several  servants,  they  ought  all  to  be  examined  as  to  their  knowl- 
edge of  the  transaction,  or  it  ought  to  be  shown,  that  they  had  no  means 
of  knowledge.(3)  And  where  the  premises  injured  belong  to  several  part- 
ners in  trade,  who  are  present  when  the  offence  is  committed,  they  ought 
all  to  appear  before  the  magistrate,  within  the  time  specified  by  the  act.(4) 

It  must  be  proved  that  oath  has  been  made  before  a  justice  of  the 
names  of  the  offenders,  if  known.  An  affidavit,  stating  that  the  person 
who  made  it  does  not  know  the  person  or  persons  concerned  in  commit- 
ting the  offence,  without  adding,  that  he  does  not  know  any  of  them,  seems 
to  be  insufficient.(5)  The  affidavit  should  be  positive  as  to  the  party's 
knowledge ;  it  is  not  sufficient  to  state  merely  his  suspicions.(6) 

The  examination,  i:^  taken  in  writing,  must  be  produced,  and  proved  as 
other  examinations  before  magistrates.  The  common  proof  is  by  proving 
the  handwriting  of  the  magistrate,  before  whom  the  examination  purports 
to  have  been  taken.  Proof  that  the  person,  who  took  the  examination, 
acts  as  a  justice  of  the  peace,  and  that  the  exaniination  was  delivered  by 
his  clerk  to  the  witness  who  produces  it,  seems  to  be  sufficient.(7)  The 
signature  of  the  party  examined  does  not  appear  to  be  necessary  ;  and  if 
he  signs,  it  seems  unnecessary  to  prove  his  signature. 

It  is  the  duty  of  the  magistrate  to  take  the  examination  correctly  ;  and 
when  once  taken  in  writing,  it  cannot  be  enlarged  or  varied  by  parol  evi- 
dence. Nor  is  evidence  admissible  to  show,  that  the  party  mentioned 
other  circumstances  before  the  magistrate,  omitted  in  the  examination, 
which  are  inconsistent  with  his  account  at  the  trial.(8) 

A  written  examination,  however,  is  not  required  by  the  statute  ;  and 
though  writing  generally  is  most  satisfactory,  yet  it  is  not  absolutely  ne- 
cessary.    If  the  examination  has  not  been  taken  in  writing,  it  may  be 


(1)  Bull.  N.  P.  186 ;  2  Salk.  614. 

(2)  Helier,  V.  Hundred  of  Benhurst,  Cro.  Car.  211. 

(3)  Duke  of  Somerset  v.  Inhabitants  of  More,  4  Barn.  &  Cress.  111. 

(4)  Nesham  v.  Armstrong,  1  Barn.  &  Aid.  146. 

(5)  Trimmer  v.  Munford,  6  D.  &  E.  10.    And  see  ThurteU  v.  Mntford,  3  East,  400,  where  the 
party  swore,  that  he  suspected  the  fact  was  done  by  some  person  or  persons  to  him  unknown. 

(6)  R.  V.  Bishop's  Sutton,  2  Str.  124';.     And  see  ThurteU  v.  Mutford,  3  East,  400. 
(1)  BuU.  N.  P.  186,  citing  a  case  before  Parker,  Ch.  J.,  in  1122. 

(8)  Bull.  N.  P.  186.    And  see  B.  v.  Thornton,  YoL  I. 
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proved  "by  the  magistrate  appearing  at  the  trial,  and  deposing  to  the  sub- 
stance of  it.(l) 

The  plaintiff  is  entitled  to  recover  damages  against  the  hundred,  for  any 
injury  done  to  his  fixtures,  furniture,  or  goods,  in  any  of  the  buildings, 
which  have  been  feloniously  demolished,  pulled  down,  or  destroyed,  en- 
tirely or  in  part,  within  the  meaning  of  the  act.  But  where  property  is 
taken  from  the  premises  of  the  plaintiff,  at  the  same  time  that  an  attempt 
is  made  to  demolish  them,  but  for  the  purpose  of  appropriation,  and  in  the 
commission  of  a  distinct  and  substantive  felony,  it  appears  that  he  will 
have  no  remedy  against  the  hundred.(2)  A  compensation,  received  from 
an  insurance  office,  for  a  loss  sustained  from  an  injury  to  premises  occa- 
sioned by  a  riot,  will  not,  it  seems,  preclude  the  plaintiff  from  maintaining 
this  action  against  the  hundred.(3) 

The  action  must  be  commenced  within  three  calendar  months  of  the 
commission  of  the  offence.(4)  Tq  prove  that  the  action  has  not  been  com- 
menced too  late,  the  original  writ,  which  is  the  commencement  of  this 
action,  ought  to  be  produced,  or,  if  returned,  and  filed  of  record,  proved 
by  an  examined  copy.  Original  writs  against  hundreds,  and  in  several 
other  cases,  are,  by  the  practice  of  the  cursitor's  office,  tested  on  the  same 
day  on  which  they  are  bespoken  ;  and,  if  the  original  against  the  hundred 
is  tested  within  the  proper  time,  the  action  is  saved,  though  the  writ  has 
not  passed  the  great  seal  till  after  the  end  of  the  three  calendar  month^.(5) 
The  late  statute  contains  the  following  enactment  respecting  the  compe- 
tency of  witnesses :  "  That  in  any  action  to  be  brought  by  virtue  of  this 
act  against  the  inhabitants  of  any  hundred  or  other  like  district,  or  against 
the  inhabitants  of  any  county  of  a  city  or  town,  or  of  any  such  liberty, 
franchise,  city,  town  or  place,  as  is  hereinafter  mentioned,  no  inhabitant 
thereof  shall,  by  reason  of  any  interest  arising  from  such  inhabitancy,  be 
exempted  or  precluded  from  giving  evidence,  either  for  the  plaintiff  or  for 
the' defendant.  "(6)  *■ 


(1)  Bull.  N.  P.  186. 

(2)  Beckwith  v.  Wood,  1  Bam.  &  Aid.  48'7 ;  furrows  v.  Wright,  1  East,  615  ;  Smith  v.  Bolton, 
Holt's  N.  P.  C.  201.  Under  the  former. act,  which  contained  the  words,  "shall  begin  to  demol- 
ish," it  was  held  necessary  to  show,  that  the  object  of  the  mob  was  totally  to  demolish  the 
premises.    Holt's  N.  P.  C.  203,  n. 

(3)  Clark  T.  Inhabitants  of  Blything,  2  Bam.  &  Cress.  254.  Burning  is  included  under  the 
term  demolishing.    Nesham  v.  Armstrong,  Holt's  TS.  P.  C.  468. 

*  *  See  3  Stephens'  N.  P.  2019.    And  the  cases  cited  in  the  preceding  note.  *  * 

(4)  Sect.  3.  It  seems  that  the  day  of  the  commission  of  the  offence  is  to  be  included.  Norrig 
V.  The  Hundred  of  Gawtry,  Hob.  139. 

(5)  Price  V.  Hundred  of  Chewton,  1  P.  Wms.  43'7 ;  2  Saund,  375  a,  n. 

(6)  Sect.  5. 
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CHA.PTER  VII. 

OF  THE   EVIDENCE   IN   ACTIONS  AGAINST   COMMISSIONEES   OF   SEWEES. 

Where  tlie  plaintiff  complains  of  any  act  done  under  the  authority  of 
the  commissioners  o:^  sewers,  he  may  bring  his  action  against  the  persons 
employed  to  do  the  act  complained  of,  without  joining  the  commissioners, 
or  he  may  make  the  commissioners  parties  to  the  suit.  If  he  adopts  the 
latter  course,  he  will  have  to  prove  their  warrant,  as  the  means  of  con- 
necting them  with  the  acts  of  their  agents.  And  for  this  purpose,  it  will 
be  necessary  to  serve  a  subpoena  duces  tecum,  or  to  give  notice  for  pro- 
ducing the  warrant  at  the  trial,  as  the  case  may  require. 

The  defendant,  in  an  action  of  trespass  or  other  suit,  may  make  avowry, 
conusance  or  justification,  that  the  alleged  trespass  or  distress  ^^'as  by 
authority  of  a  commission  of  sewers,  for  a  lot  or  tax  assessed  by  the  com- 
mission, according  to  the  tenor  and  effect  of  st.  23  H.  VIII,  c.  5  ;  and 
upon  this  the  plaintiff  may  reply,  the  defendant  took  the  distress  or  com- 
mitted the  alleged  trespass  (as  the  case  may  be)  of  his  own  wrong,  and 
without  the  cause  alleged  in  the  declaration.(l)  If  the  party,  instead  of 
pleading  this  general  plea,  plead  specially,  he  waives  the  benefit  of  the 
general  plea,  given  by  the  statute,  and  must  plead  a  good  special  plea.(2) 

Persons  who  have  acted  in  execution  of  the  stat.  22  &  23  Car.  II,  c.  17 
(relating  to  the  sewers  in  and  about  the  city  of  London),  or  in  execution 
of  the  St.  2  W.  &  M.  sess.  2,  c.  8  (relating  to  the  repair  of  sewers  in  Lon- 
don and  Westminster,  and  out  parishes  in  the  county  of  Middlesex,  and 
places  within  the  weekly  bills  of  mortality),  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence.(3)j| 

The  most  usual  defence,  which  commissioners  of  sewers,  and  persons 
actin'g  under  their  authority,  are  called  upon  to  make,  is,  that  the  prop- 
erty of  the  plaintiff  has  been  seized  for  the  purpose  of  satisfying  a  rate  to 
which  he  has  been  assessed.  « 

Before  proceeding  to  state  the  requisite  proofs  in  support  of  such  a 
defence,  it  will  be  convenient,  in  the  first  place,  to  mention  shortly  what 


(1)  Stat.  25  Hen.  VIII,  u.  5,  §  11.  The  12tli  section  of  tlie  statute  enacts,  that  after  such 
issue  tried  (found)  (or  the  defendant,  or  nonsuit  of  the  plaintiff  after  appearance,  the  same  de- 
fendant to  recover  treble  damages,  by  reason  of  his  vexation  in  that  behalf,  with  his  costs  to  be 
assessed  by  the  same  jury,  or  writ  to  inquire  of  damages,  as  the  cause  shall  require. 

(2)  Whitley  v.  Pawsett,  Sty.  12,  13. 

(3)  2  W.  &  M.  session"  2,  c.  8,  §  23.  Much  information  respecting  the  proceedings  of  com- 
missioners of  sewers  is  to  be  found  in  the  Report  of  the  Select  Committee  on  Sewers,  10th 
July,  1823. 
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authority  the  commissioners  of  sewers  have  to  ascertain  the  extent  of 
grievances,  to  make  rates,  and  to  distrain  for  rates.(l) 

The  commission,  by  letters  patent,  the  form  of  which  is  given  in  the  23 
of  H.  VIII,  after  setting  out  the  inconveniences  arising  from  defect  of 
sewers,  states  what  the  commissioners  are  to  do,  by  their  own  survey,  and 
what  they  are  to  do  by  means  of  an  inquisition.  The  clause  referred  to  is 
as  follows :  "  We  have  assigned  you  and  six  of  you,  to  be  our  justices  to 
survey  the  said  walls,  streams,  ditches,  banks,  gutters,  sewers,  &c.,  and 
other  impediments  and  annoyances  aforesaid,  and  the  same  cause  to  be 
made,  corrected,  repaired,  put  down,  or  reformed  as  the  case  shall  require, 
after  your  wisdom  and  discretion ;  and  therein  as  well  to  ordain  and  alter 
the  form  and  effect  of  ordinances  (then  existing),  as  also  to  inquire  by  the 
oaths  of  honest  and  lawful  men,  through  whose  default  the  said  hurts  and 
damages  have  happened,  or  who  hath  or  holdeth  lands  or  tenements,  &c., 
or  hath  any  loss,  hurt  or  disadvantage  by  any  manner  of  means  in  the 
said  place,  as  well  near  to  the  said  places  as  dwelling  thereabouts,  by  the 
said  walls,  ditches,  sewers,"  &c.  Then  follows  the  clause  authorizing  them 
to  make  rates,  in  these  words :  "  And  all  those  persons  and  every  of 
them  (that  is,  the  persons  respecting  whom  the  inquisition  is  made  by  the  jury) 
to  tix,  assess,  charge,  distrain  and  punish,  after  the  quantity  of  their  lands, 
tenements  and  rents,  by  the  acre,  after  the  rate  of  every  person's  portion, 
tenure  or  profit,  by  such  ways  or  means  as  to  you  or  six  of  you  shall  seem 
most  convenient  to  be  done  for  redress  and  reformation  in  the  premises." 

The  clause  which  gives  the  power  of  distress,  is  the  following :  "  And 
(we  ordaia  you  and  six  of  you)  to  distrain  for  the  arrears  of  every  such 
collection,  tax,  and  assess,  as  often  as  shall  be  expedient,  or  otherwise  to 
punish  the  debtors,"  ^c.  The  st.  of  7  Anne,  c.  10,  §  3,  also  authorizes  the 
commissioners,  or  any  six  or  more  of  them,  by  warrant  under  their  hands 
and  seals,  to  give  authority  to  any  person  to  levy  the  sums  of  money  (that 
is,  the  sums  assessed  by  them  or  taxed  upon  the  lands,  meadows, 
marshes  or  grounds  chargeable  with  any  taxes  or  charges  under  their 
commission)  by  distress  and  sale  of  the  goods  of  the  person  who  shall  not 
pay,  or  shall  refuse  to  pay  the  same." 

The  defendant,  therefore,  in  the  first  instance,  will  be  obliged  to  pro- 
duce and  give  in  evidence  the  original  assessment  and  rate  of  the  com- 
missioners, under  the  signatures,  at  least,  of  six  of  them,  which  signature 
must  be  proved  ;  and  also  to  produce  the  inquisition  or  presentment  of  the 
jury,  on  which  the  rate  is  founded.(2) 


(1)  A-  power  of  commissioners  of  sewers  for  the  city  of  Lpndon  and  its  liberties,  to  make  rates, 
and  to  distrain,  is  given  by  statute  11  G.  Ill,  u.  29,  §§  69  and  14. 

(2)  It  seems  to  have  been  held  in  the  case  of  Par^  v.  Crisp,  in  2  Barnard.  321  (which  was  a 
circuit  Nisi  Prius  case),  that  the  inquisition  need  not  be  produced.  But,  it  is  conceived,  there 
must  be  an  error  in  the  report. 

Vol.  ni.  47 
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The  inquisition  must  be  made  by  at  least  twelve  jurors  upon  oatb,(l) 
before  the  commissioners ;  and  the  jurors  ought  to  be  summoned  from  the 
body  of  the  county.(2)  With  respect  to  the  subject  matter  of  their  in- 
quisition, the  directions  of  the  stat.  of  Hen.  YIII,  are  explicit.  They  are 
there  instructed  to  inquire  "  by  whose  default  the  said  hurts  and  defaults 
hare  happened  "  (that  is,  as  well  damages  for  default  of  reparation  of 
walls,  ditches,  banks,  fences,  sewers,  gates,  gutters,  calcies,  bridges  and 
-streams,  and  other  defences,  situate  by  the  coasts  of  the  sea  and  marsh 
grounds,  and  which  have  been  broken  or  injured  by  the  sea,  or  by  fresh 
waters  having  course  by  divers  ways  to  the  sea,  as  also  damages  from  the 
interruption  of  the  common  passages  for  ships  and  boats  in  rivers  and 
streams,  by  means  of  setting  up  and  making  of  mills,  bridges,  locks,  or 
other  like  impediments  and  annoyances) ;  also  to  inquire  "  who  hath  or 
holdeth  any  lands  or  tenements,  or  common  of  pasture,  or  profit  of  fishing, 
or  who  hath  or  may  have  any  hurt,  loss  or  disadvantage  by  any  manner 
of  means  in  the  said  places,  as  well  near  to  the  said  dangers,  lets  and  im- 
pediments, as  inhabiting  or  dwelling  thereabouts,  by  the  said  walls, 
ditches,  banks,  sewers,  &c.,  and  other  the  said  impediments  and  annoy- 
ances." 

It  appears,  then,  that  the  commissioner  ought  to  inquire  by  a  jury,  and 
not  by  survey  without  inquest,  by  whom  annoyances  are  erected ;  by 
whose  default  a  wall,  bank  or  other  defence  is  defective ;  who  are  liable  to 
repair  by  prescription,  tenure,  &c. ;  what  lands  lie  within  danger,  &o. ; 
and  who  is  the  owner.(3)'  So  that,  without  the  inquisition  of  the  juty  as 
to  these  matters  of  fact,  there  are  no  means  of  knowing  whether- those  per- 
sons have  been  rated  who  ought  to  be  rated ;  in  other  words,  whether  the 
rate  is  legal.(4)  And  the  power  of  taxing,  given  to  the  commissioners, 
seems  limited,  by  the  express  words  of  the  statute,  to  those  persons  con- 
cerning whose  liability  an  inquisition  has  been  found. (5) 

The  assessment  and  inquisition  together,  will  show  who  are  rated ;  in 
respect  of  what  property  they  are  rated. ;  for  what  cause  they  are  rated  ; 


(1)  An  inquest  j36rsa(;j^me?iteTOy«rotorK??i  generally,  is  not  good.  March,  198.  The  presenting 
I6ry  must  hear  the  evidence  on  oath.    R.  v.  Commissioners  of  Somerset,  t  Bast,  Tl. 

(2)  A  standing  jury,  composed  of  the  inhabitants  of  certain  interested  districts,  is  illegal.  7 
Bast,  11.  ¥he  words  ptocc  ot  places  in  the  statute  of  Hen.  YIII,  mean  shire  or  shires.  Birkett 
V.  Crozier, ,1  Mo.  &  M.  120.     See, Ex  parte  Owst,  9  Price,  llV. 

(3)  Oallis,  108;  Com.  Dig.  tit.  Sewers,  o.  6. 

(4)  Vide  supra,  p.  137. 

(5)  The  party  named  in  the  inquisition,  a.ud  found  by  the  jury  to  be  liable  to  the  rates,  may 
traverse  the  inquisition.  In  that  case,  a  precept  issues  to  the  sheriff,  commanding  him  to  im- 
pannel  twenty-four  persons  from  the  body  of  the  county ;  and  the  question,  whether  the  traverser 
has  derived  benefit,  or  avoided  damage,  by  the  works  specified  by  the  inquisition,  may  be  tried 
by  the  jury  before  the  Court  of  Commissioners.  But  this  is  evidently  not  a  desirable  mode  of 
trying  the  question,  the  presentment  having  been  made  in  that  court.  There  is  another  remedy 
by  writ  of  certiorari,  for  the  purpose  of  quashing  such  proceedings  of  the  commissionei-s,  as  are 
upon  their  face  irregular  and  void. 
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whetlier  from  default  or  for  benefit ;  and  for  wliat  object  or  purpose  the 
rate  has  been  made.  > 

The  authority  of  the  defendants  to  act  as  commissioners  must  be  regu- 
larly proved.  This  may  be  proved,  either  by  the  production  of  the  com- 
mission, or  by  showing  that  they  have  acted  as  commissioners  on  former 
occasions. 

It  Avill  be  necessary  to  show  that  .the  party,  on  whom  the  distress  has 
been  taken,  had  notice  of  the  rate,  and  that  a  demand  was  made  upon 
him  for  payment  of  his  share.  Without  these  previous  steps,  the  distress 
is  not  regular.(l) 

After  demand  and  refusal  the  warrant  issues ;  this  must  be  under  the 
hands  and  seals  of  at  least  six  commissioners.(2)  If  the  action  is  against 
the  person  who  took  the  distress,  the  warrant,  authorizing  him  to  make 
the  levy,  must  be  produced,  on  his  part,  in  his  justification ;  and  the  sig- 
natures regularly  proved.  A  warrant  to  levy  the  goods,  of  all  such  as  re- 
fuse to  pay,  is  too  general,  and  bad.(b) 

The  bailiff  cannot,  under  a  warrant  of  distress,  against  the  goods  of  a 
person  therein  named,  sell  the  cattle  of  a  stranger,  which  are  levant  and 
couchant  on  the  grounds  assessed  to  the  repairs ;  for  the  stranger  is  not  in 
default ;  but  he  may  sell  the  cattle  of  an  assignee  of  the  person  rated,  for 
he  is  not  a  stranger,  but  takes  the  land  cum  onere.(4)  It  is  clear,  that  the 
distress  may  be  taken  in  any  place  within  the  realm.(6) 

The  defendant  ought  to  show,  that  the  plaintiff  was  the  occupier  of 
property  within  the  level  subject  to  the  sewer's  rate,  if  that  fact  is  dis- 
puted ;  'and-farther,  that  he  has  received  some  benefit,  or  been  saved  from 
some  damages,  by  means  of  the  works,  for  which  the  rate  is  made.  It 
seems,  that  some  evidence,  upon  this  latter  point,  ought  to  be  produced, 
in  the  first  instance,  by  the  commissioners ;  for  they  are  to  show,  that  all 
thier  proceedings  are  regular;  and  the  commissioners  are  not  justified  in 
rating  those  who  do  not  receive  benefit,  or  avoid  a  damage,  by  means  of 
the  sewers  or  works  in  question. 

The  plaintiff,  in  reply  to  the  case  proved  on  the  part  of  the  commission- 
ers, or  their  bailiff,  may  show  any  legal  ground  for  resisting  the  distress. 


(1)  'Whitley  v.  Pawcett,  Sty.  12,  13.  So  in  the  case  of  apoor  rate,  a  demand  is  neoessarj-  be- 
fore a  distress.    Eex  t.  Benn,  6  Mo.  198. 

(2)  See  supra,  p.  131. 

(3)  Farr  v.  Crisp,  2  Barnard.  521.  It  seema  that  a  distress  for  a  fine,  for  not  repairing  a 
sewer,  is  traversable.     2  Keble,  13T.     See  Oallis,  176. 

(4)  Gallia,  155,  192 ;  Sty.  13 ;  March,  161.  ,  Callis  ia  of  opinion  that  the  goods  of  a  stranger 
found  on  the  lands  assessed,  may  legally  be  taken;  though  he  thinks  they  cannot  legally  be  sold. 
CaUia,  192.    The  commissioners  of  sewers  may  sell  a  distresa.    Aleyn,  92.    But  the  bailifif  of . 
the  commissioners  cannot  sell  without  a  special  warrant.     Oallis,  192. 

(5)  CaUia,  184.  "With  respect  to  the  right  to  replevy^  see  Callis,  199 ;  March,  198  ;  Pritchard 
y.  Stevens,  6  T.  R.  522,  in  which  case  several  of  the  rules  upon  the  subject,  in  Oallis,  were 
doubted. 
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He  may  show  that  the  commissioners  have  acted  without  jurisdiction  ;  or 
that  the  inquisition,  or  tlie  rate,  or  tlie  warrant,  is  irregular  and  void. 

The  j  i.irisdiction  and  authority  of  the  commissioners  are  marked  out  and 
defined  by  the  statute  of  Henry  tKe  8th.  They  are"  assigned  to  be  justi- 
ces "  to  survey  tbe  said  walls,  streams,  ditches,  banks,  gutters,  sewers, 
gates,  calcies,  bridges"  (that  is  the  walls,  streams,  &c.,  situate  by  the 
coasts  of  the  sea,  and  by  marish  ground,  which,  have  been  derupt,  lacerate, 
and  broken  by  the  force  of  the  sea,  or  by  fresh  waters  having  course  by 
divers  ways  to  the  sea,  &c.,  and  in  the  reparation  of  which  there  has  been 
some  default  to  the  loss  and  inconvenience  of  the  public) ;  alsO  to  survey 
"  the  said  trenches,  mills,  milldams,  floodgates,  ponds,  locks,  bobbing 
wears,  and  other  impediments,  lets,  and  annoyances  aforesaid"  (that  is, 
such  trenches,  &c.,  as  have  been  set  up  and  made,  interrupting  the  com- 
mon passages  of  ships  and  boats,  to  the  loss  and  inconvenience  of  the  pub- 
lic) ;  "  and  to  cause  the  same  to  be  made,  corrected,  repaired,  amended, 
put  down,  or  reformed,  as  the  case  shall  require;  after  their  wisdom  and 
discretion"  (that  is,  the  walls,  streams,  ditches,  sewers,  &c.,  first  above 
mentioned,  which  want  repair,  to  be  made,  corrected,  repaired,  and 
amended ;  and  the  trenches,  mills,  and  other  annoyances,  secondly  above 
mentioned,  which  interrupt  the  common  passage  of  ships  and  boats,  to  be 
.put  down  or  reformed) ;  "  also  to  inquire  by  the  oaths  of  lawful  and  hon- 
est men,  &c.,  and  to  assess  and  tax,  &c.,  and  also  to  reform,  repair,  and 
amend  the  said  walls,  ditches,  banks,  sewers,  gutters,  gates,  calcies, 
bridges,  and  streams,  and  other  the  premises,  in  all  places  needful ;  and 
the  same,  as  often  and  where  need  shall  be,  to  make  new,  and  to'  cleanse 
the  trenches,  sewers,  and  ditches  in  all  places  necessary  ;  and  further  to 
reform,  amend,  prostrate,  and  overthrow  all  such  mills,  streams,  ponds 
locks,  fishgarths,  hobbing-wears,  and  other  impediments  and  annoyances 
aforesaid,  as  shall  be  found  by  inquisition,  or  by  the  surveying  and  dis- 
cretions of  the  commissioners,  to  be  excessive  or  hurtful." 

The  commissioners  have  jurisdiction  over  ditches,  gutters,  sewers,  &c. 
by  marsh  or  low  lands,  into  which  ditches^  gutters,  &c.,  fresh  waters  de- 
scend, and  by  divers  ways  have  their  course  to  {he  sea;  these  are  the 
words  of  the  statute.  It  appears  from  the  case  of  Dore  v.  Gray,(l)  that 
where  a  ijavigable  river  ebbs  and.  flows  in  a  sewer  used  by  boats,  and 
other  sewers  and  gutters,  not  navigable,  run  through  marsh  lands  into 
such  navigable  sewer  (whether  they  run  into  it  below  the  point  where  the 
tide  ebbs  and  flows,  or  above  that  point),  if  they  are  so  connected  with 
that  navigable  sewer,  that  unless  they  are  cleansed,  the  navigation  in  the 
main  sewer  would  be  impeded  and  hurt,  the  commissioners  have  jurisdic- 
tion not  only  over  this  main  sewer,  where  it  is  navigable,  but  also  over 


(1)  2  T.  E.  B58.    CaUis  defines  a  sewer  to  be  a  fresh  water  trench,  compasaed  on  both  sidea 
with  a  bank,  and  that  it  is  the  diminutive  of  a  river. 
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those  otTier  sewers,  and  gutters,  situated  above ;  and  may  rate  the  occu- 
pier of  lands,  benefited,  or  likely  to  be  benefited,  by  the  works  of  the 
commissioners  in  the  sewers  above  or  in  the  sewer  below.(l)  The 
criterion,  whether  sewers,  ditches,  &c.,  communicating  (whether  directly 
or  circuitously)  with  a  navigable  sewer  or  stream  which  runs  into  a  navi- 
gable tide  river,  are  subject  to  the  jurisdiction  of  the  commissioners, 
seems  to  depend  on  the  question,  whether  the  cleansing  and  repairing  of 
such  sewers  or  ditches  are  necessary  for  the  convenient  use  of  the  naviga- 
ble stream,  in  other  words,  necessary  or  useful  for  navigation,  and  so  mat- 
ters of  public  utility.(2)  A  drain  of  which  the  only  use  is,  in  wet  seasons, 
to  carry  the  land  waters  into  the  Thames,  without  which  inundations 
would  happen  to  the  inhabitants,  and  which  is  not  navigable,  is  not  with- 
in the  jurisdiction  of  the  commissioners  of  sewers.(3) 

The  commissioners  have  not  any  authority,  under  these  provisions,  to 
make  a  new  river  out  of  the  main  land,(4:)  nor  can  they  make  a  river  nav- 
igable, which  has  never  yet  been  used  as  a  navigable  river  :(5)  nor  can 


(1)  Dore  V.  Gray,  2  T.  E.  358.  As  to  the  point,  whether  rivers  not  navigable,  but  being  a 
common  passage  for  water,  are  within  the  jurisdiction  of  the  commissioners,  see  Callis,  79,  87. 

(2)  See  the  reasoning  of  the  judges,  in  Dore  v.  Gray. 

(3)  Teaw  v.  Holland,  2  Bl.  E.  717,  cited  2  T.  E.  363.  By  the  Statute  3  Jao.  I.  c.  14,  it  is 
recited,  that  no  drains  or  sewers  are  within  the  St.  of  H.  VIII,  unless  the  same  are  navigable. 
This  statute  is  not  noticed  by  Oallis,  but  in  a  marginal  note  to  the  4th  Inst,  276,  it  is  called  a 
good  legislative  exposition  of  the  Statute  Henry  VIII.  The  4th  Inst,  it  has  been  observed,  is  not 
of  such  authority  as  the  second,  though  even  the  second  was  a  posthumous  work.  The  Stat,  of 
James  makes  all  streams,  ditches,  &o.,  subject  to  the  jurisdiction  of  the  commissioners,  though 
there  is  no  passage  of  boats  along  them,  provided  they  are  situate  within  two  miles  of  the  city  of 
London. 

(4)  Case  of  Isle  of  Ely,  10  Eep.  141.  By  2  W.  &  M.  sess.  2,  o.  8,  §  14  [supra,  p.  736),  an 
adthority  is  given  to  commissioners,  for  making  new  sewers.  CaUis  is  of  opinion,  that  the  com- 
missioners may  make  new  banks,  walls,  fences,  &o.  Callis,  103.  •  But  the  opinion  of  Callis,  as  to 
this  point,  was  overruled  in  the  case  of  The  Inhabitants  of  Outwell,  Style,  192.  If  an  old  wall 
is  thrown  down,  the  commissioners  may  erect  a  new  one,  in  the  form  which  is  most  elligible. 
March,  193 ;  8  T.  E.  312. 

(5)  Rex  V.  Inhabitants  of  "Westham,  in  Essex,  10  Mod.  159.  It  is  said,  ip  this  case,  that  they 
cannot  impTOue  the  navigation  of  a  river,  or  help_  the  navigation  by  erecting  locks  or  any  such 
artificial  methods.  It  is  reported  also,  in  case  of  Isle  of  Ely  (10  Eep.  142  b),  as  having  been 
resolved,  that  new  inventions  (as  of  an  artificial  mill,  to  cast  out  water,  and  other  the  like),  aro 
not  warranted  by  the  commissioners  under  the  statute  of  Hen.  VIII.  Lord  Coke  adds,  "when 
new  inventions  are  proposed,  if  they  are  apparently  profitable,  no  owner  of  land  then  will  deny 
to  make  contribution  to  his  advantage ;  and  then  it  ought  to  be  made  by  their  voluntary  consent 
and  charge."  It  may  be  observed  with  respect  to  the  question,  whether  commissioners  may  use 
such  inventions,  as  artificial  miUs  for  casting  out  water,  that  this  formed  not  any  part  of  the  case 
before  the  judges,  reported  by  Lord  Coke :  and  the  point  is  stated  rather  incidentally,  and  by 
way  of  illustration,  than  as  an  express  resolution  of  the  judges.  Upon  the  strict  letter  of  the 
law,  it  might  be  argued,  that  they  have  such  a  power ;  for  the  words  of  the  statute  are  very 
comprehensive,  giving  a  general  power  "to  cleanse  and  purge  the  trenches,  sewers,  and  ditches, 
in  all  places  necessary,"  not  prescribing  any  particular  mode,  but  leaving  that  to  their  discretion. 
And  whatever  might  have  been  thought  formerly  of  Lord  Coke's  argument,  "that  such  new  in 
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thej  make  a  charge  for  work  done  by  them  as  an  expedient  to  secure 
something,  which  has  been  erected  merely  for  private  gain,  from  becoming 
a  nuisance,  for  their  duty  would  rather  be  to  abate  the  nuisance,  whenever 
it  might  occur.(l)  Nor  ha.ve  they  any  authority  to  cleanse  sewers  which 
are  merely  for  private  use  and  convenience.(2) 

Whether  the  obligation  of  repairing  sea,walls  be  cast  upon  particular 
individuals,  or  upon  all  the  owners  of  land  in  the  level,  must  depend  upon 
usage,  if  any  can  be  established.  If  no  usage  can  be  proved,  all  these 
persons  are  liable  who  enjoy  any  benefit  from  the  work.  "Where  an  indi- 
vidual is  bound  by  prescription,  or  otherwise  to  repair,  still,  if  there  be 
no  default  on  his  part,  and  damage  is  sustained  by  extraordinary  floods  or 
tempests,  the  whole  level  must  bear  the  loss,  and  be  contributary  to  the 
repairs.(3) 

In  cleansing  sewers,  or  making  any  other  works,  the  commissioners  are 
bound  to  take  all  proper  precautions  for  the  security  of  the  adjoining 
property,  and  will  be  liable  to  an  action  on  the  case  for  the  omission  of 
reasonable  and  proper  skill.(4) 

The  great  principle  upon  which  the  rates  imposed  by  the  commissioners 
of  sewers  are  founded,  is  the  loss  or  benefit  of  the  persons  rated.  It  was 
resolved,  in  the  case  of  the  Isle  of  Ely,  before  cited,(5)  that  none  could  be 
taxed  towards  the  reparation  of  the  walls,  &c.,  excepting  those  who  had 
prejudice,  damage  or  disadvantage  by  the  said  nuisances  or  defaults,  and 
who  might  have  benefit  and  profit  by  the  reformation  or  removing  of  such 
defaults  and  nuisances.  If  a  sewer  ia  for  the  draining  of  the  whole  level, 
and  so  beneficial  to  the  proprietors  at  large,  they  are  ratable.  If  works 
.are  constructed  upon  the  level,  not  generally  beneficial  to  the  whole  level, 
but  only  to  a  certain  number  of  persons,  those  who  derive  a  benefit  from 
such  works  are  to  contribute  to  the  expensss.     It  is  a  complete  defence, 


ventions  are  in  truth  seldom  or  never  good  for  the  commonwealth,"  this  would  not  be  much 
regarded  in  the  present  day. 

(1)  10  Mod.  159. 

(2)  Oallis,  76;  Com.  Dig.  tit.  Sewers,  c.  2.  A  sewer  is  common  and  public  in  its  nature. 
By  Butlor,  J.,  in  Dore  V.  Gray,  2  T.  R.  365;  Oallis,  80.  The  statute  mentions  several  things 
which  are  of  a  private  nature,  as  drains,  gutters,  &o.  As  to  these  it  ha-s  been  said,  that  the 
statute  extends  them,  only  when  they  are  useful  in  navigation.    By  BuUer,  J.,  2  T.  E.  365. 

(3)  E.  V.  Commissioners  of  Sewers  for  Essex,  1  Barn.  &  Cress.  All.  See  Oallis,  223,  as  to  the 
point  whether  a  person  may  be  discharged  by  custom.  Tho  commissioners  may  tax  the  level,  for 
reimbursing  the  expenses  incurred  in  the  reparation  of  wall,  March,  198. 

*  *  See  3  Hill,  616,  and  the  cases  there  cited ;  1  Denio,  595 ;  and  the  cases  cited  ante,  note 
1150.  *  * 

(4)  Jones  V.  Bird,  5  B.  &  A.  837.  Under  the  circumstances  of  this  case,  it  was  held  incum- 
bent on  tho  commissioners  to  give  specific  notice  to  tho  owner  of  the  adjoining  house,  of  the 
nature  of  tho  injury  against  which  he  was  to  protect  himself 

*  *  See  ante,  note  1150 ;  and  especially,  The  Mayor,  kc.  v.  Furze,  3  Hill,  612;  Bailey  v.  The 
•Mayor,  &c.,  Id.  531 ;  S.  0.  in  error,  2  Denio,  433 ;  Delmonioo  v.  The  Mayor,  &c.,  1  Sandf.  S.  0. 
R.  "222  ;  Wilson  v.  The  Mayor,  &o.,  1  Denio,  595.  *  * 

■•(5) -10  Rep.  142  b. 
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tberefore,  against  tKe  distress,  to  show  that  the  lands  on  which  the  charge 
is  made,  are  not  within  the  level  taxed,  or  so  high  above  the  level,  that 
they  neither  receive,  nor  are  likely  to  receive,  any  benefit  from  the  works 
of  the  commissioners.(l)  And  upon  this  fact,  namely,  the  loss  or  benefit 
of  the  party  rated,  the  presentment  of  the  jury  and  the  decree  of  tha 
commissioners  are  by  no  means  conclusive,  but  evidence  will  be  permitted 
on  behalf  of  the  plaintiff.(2) 

If  the  rate  is  made  upon  other  persons  than  those  who  are  found  by  the 
inquisition  to  be  benefited,  or  to  be  liable,  it  is  not  regular  ;  as  when  the 
jury  find,  that  certain  nuisances  within  a  certain  level  ought  to  be  removed, 
and  that  certain  persons,  naming  them,  ought  to  contribute,  but  the  com- 
missioners impose  a  rate  upon  other  persons  besides  those  named  ;  or  if 
the  jury  find  that  the  inhabitants  of  a  certain  level  are  liable  to  the  ex- 
pense of  repairing  the  sewers  in  that  level,  but  the  rate  is  towards  the  re- 
pairing of  other  sewers  in  other  levels,  by  which  sewers  the  jury  have  not 
found  the  inhabitants  to  be  benefited,  such  rates  are  irregular,  and  may  be 
set  aside,  in  proceedings  on  a  writ  of  certiorari;  (3)  or  their  legality -may 
be  disputed  in  an  action  of  trespass. 

The  rate  ought  to  be  according  to  the  quantity,of  lands,  tenements,  and 
rents  of  the  persons  rated,  and  by  the  number  of  acres  and  perches ;  and 
according  to  the  rate  of  every  person's  portion,  tenure,  or  profit,  or  of  the 
quantity  of  common  pasture,  or  of  fishing,  or  other  commodity.(4)  And 
the  plaintiff  may  not  only  show,  that  he  has  not  any  property  in  the 
parish,  or  that  the  property,  iu  respect  of  which  he  is  charged,  is  not,  in 
its  nature,  ratable  within  the  statute  of  sewers ;  but  it  will  also  be  com- 
petent for" him  to  prove,  that  others  who  have  ratable  property,  and  are 
benefited  in  common  with  himself,  are  omitted  out  of  the  rate,  in  conse- 
quence of  which  omission  the  rate  is  partial  and  unequal.(5) 

A  general  rate,  upon  the  inhabitants  of  a  place  at  large,  or  upon  a  vill,, 
has  been  adjudged  to  be  bad;  for  the  words  of  the  statute  are,  "  to  assess 
all  those  and  every  of  them,  according  to  the  rate  of  every  person's  tenure  or 
profit;"  the  rate,  therefore,  should  be  upon  all  severally ;  and  the  best 


(1)  Whitley  V.  Fawoett,  Style,  13;  Vin.  Abr.  tit.  Sewer,  p.  427 ;  Callis,  222;  Masters  v. 
Soroggs,  3  Maule  &  Selw.  44'7. 

(2)  Stafford  v.  Hamston,  2  Bro.  &  Bing.  695. 

(3).  Case  of  Hackney  Level  against  Oommissionfirs  of  Tower  Hamlets,  K.  B.  14th  May,  1825. 
See  p.  138,  u. 

(4)  See  the  words  of  the  statute  above  cited,  and  10  Rep.  143  a;  Style,  185. 

(5)  Eooke's  Case,  5  Rep.  99  a;  Com.  Dig.  tit.  Sewers,  E,  2.  In  the  case  of  Whitney  v.  Faw- 
cett  (Style,  13),  one  of  the  exceptions  to  the  special  plea  of  the  defendant  was,  that  eight  hundred 
acres  of  land,  in  the  hands  of  the  king,  appeared  not  to  be  taxed  by  the  rate,  as  they  ought  to 
have  been ;  and  with  reference  to  this  exception,  one  of  the  judges  said,  "  It  appears  by  the  plea, 
that  he  (the  defendant)  has  distrained  one  acre  of  land  for  aU  the  tax,  which  ought  not  to  be." 
PubUo  property,  beneflcially  occupied  by  individuals,  is  subject  to  the  sewer's  rate.  Ketherton  v. 
Ward,  3  Barn.  &,  Aid.'  21. 
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authorities  are  to  tliat  eifect.(l)  A  rate  upon  a  man  and  his  assigns,  or 
upon  the  land  of  a  certain  person  and  his  assigns,  is  bad,  being  too  general, 
and  uncertain  with  regard  to  the  owner  of  the  land,  who  is  to  be  distrained, 
if  he  refuses  to  pay.(2) 

In  actions  of  trespass  brought  against  persons  acting  under  the  author- 
ity of  the  commissioners  of  sewers,  the  justifications  of  the  defendants 
frequently  depend  on  the  validity  of  some  law  or  decree  of  the  commis- 
sioners, as  for  abating  of  nuisances,  and  other  acts  within  their  jurisdiction, 
directed  to  be  done  by  them.  Upon  this  subject,  it  is  to  be  observed,  that 
the  statute  23  E.  VIII,  directs,  that  all  laws,  acts,  decrees,  and  ordinances, 
made  by  the  commissioners  of  sewers,  shall  stand  good  and  be  put  in  ex- 
ecution so  long  as  their  commission  endureth,  and  no  longer,  except  the 
said  laws  and  ordinances  be  engrossed  in  parchment,  and  certified  under 
the  seals  of  the  commissioners  into  chancery,  and  have  the  royal  assent. 
And  the  sta,tute  13  Eliz.  c.  9,  directs  all  commissions  of  sewers  to  continue 
in  force  for  ten  years,  unless  sooner  determined  by  supersedeas,  or  any 
new  commission ;  and  that  all  laAVS,  ordinances,  and  constitutions,  made 
by  force  of  such  commission,  being  written  in  parchment,  and  under  seals, 
&c.,  shall,  without  suck  certificate  or  royal  assent,  continue  in  force  for 
one  year  after  the  expiration  of  such  commission  by  lapse  of  ten  years 
from  its  teste.  It  has  been  held,  upon  the  construction  of  these  statutes, 
that  the  laws,  acts,  decrees,  and  ordinances,  mentioned  in  the  statute  of 
Henry  YIII,  mean  the  same  as  the  laws,  ordinances,  and  constitutions 
mentioned  in  the  statute  of  Elizabeth.  A  decree  made  by  commissioners, 
therefore,  under  a  commission  which  had  expired  by  lapse  of  ten  years, 
could  not  be  enforced  by  commissioners,  under  a  new  commission,  issued 
more  than  a  year  after  the  expiration  of  the  former  commission,  although 
such  decree  were  written  in  parchment,  indented  and  sealed. (3) 

Commissioners  of  sewers  have  not  such  a  possession  of  the  works  exe- 
cuted by  them,  as  is  sufficient  for  maintaining  an  action  of  trespass.  And, 
therefore,  where  the  commissioners  of  seNvers  had  obtained  a  verdict  in  an 
action  of  trespass  against  the  commissioners  of  a  harbor,  for  pulling  down 
a  dam  which  they  had  erected  across  a  navigable  stream,  the  verdict  was 
set  aside,  and  a  judgment  of  nonsuit  directed  to  be  entered. (i) 


(1)  Case  of  Isle  of  Ely,  10  Rep.  141;  Hetley  v.  Sir  J.  Boyer,  Cro.  Jae.  336,  S.  C,  Bulstr.  198. 
Callis,  in  pp.  122,  123,  is  of  a  different  opinion,  but  without  sufficient  authority.  And  see  Bow  v. 
Smith,  adfinem,  9  Mod.  94,  and  case  of  Level  of  Hull,  2  Str.  1221.  ■ 

(2)  Style,  13;  Callia,  127.  And  see  Commissioners  of  Sowers  v.  Newburgh,  3Kel.281 ;  Com. 
Dig.  tit.  Sewei-s,  E;  Vin.  Abr.  Sewers,  B. 

*  *  See  Sharp  v.  Spier,  4  Hill,  78,  and  the  authorities  cited  ante.  *  * 

(3)  B.  V.  Commissioners  of  Sewers  for  the  County  of  Somerset,  9  East,  109.  See  respecting 
the  laws,  decrees,  and  ordinances  of  commissioners  of  sewers,  Callis,  333,  336  ;  10  Rep.  140. 

(4)  Duke  of  Newcastle  v.  Clark,  8  Taunt.  602.  See  HoUis  v.  Goldfinch,  1  Barn.  &  Cress.  205. 
The  property  of"  a  bank  is  in  the  owner  of  the  adjacent  land;  of  a  wall,  in  the  person  repairing 
it.    OalUs,  74. 


APPENDIX. 


■SECTIOK  II. 

OF   THE   PROOF   OF  WILLS.(l) 

The  Statute  of  Pl-auds  enacts,(2)  that  all  devises  of  lands  or  tenements, 
devisable  by  that  statute,  or  by  the  Statute  of  Wills,  (3)  or  by  force  of  any- 
particular  custom,  shall  be  in  writing,  and  signed  by  the  party  so  devis- 
ing the  same,  or  by  some  other  person  in  his  presence  and  by  his  express 
direction,  and  attested  and  subscribed  (4)  in  the  presence  of  the  said  devi- 


(1)  Note  1152. — *  *  The  matter  of  this  Appendix  formed  the  second  section  of  Chap.  8,  Vol.  I, 
of  the  last  American  edition  of  the  text.  In  the  present  edition  of  the  first  part  of  the  text,  re- 
lating to  the  general  rules  of  evidence,  the  author  has  omitted  that  section.  Although  the  law 
relating  to  wills  has  been  modified  by  various  statutes,  since  that  part  of  the  text  was  writteti 
{vide  Jarman  on  Wills,  Perkins'  ed.,  1845),  it  has  been  deemed  advisable  to  preserve  it  in  con- 
nection with  the  accompanying  Notes  of  Cowen  &  HiU,  into  which  some  of  the  more  important 
of  the  recent  cases  have  been  incorporated  by  the  editor  of  this  edition.    The  additions  are  indi- 

-  cated  by  being  placed  between  double  asterisks.  *  * 

(2)  St.  29  Car.  II,  u.  3,  §  5. 

(3)  St.  32  Hen.  VIII,  ^.  1,  explained  by  st.  34  Hen.  Till,  c.  5.  The  statutes  of  the  32d  and 
34th  of  Henry  Till  gave  the  power  of  devising  to  such  persons  only  as  held  by  socage,  and  had 
an  estate  of  inheritance  in  fee  simple.  But  copyholders,  not  being  held  by  socage  tenure,  could 
not  be  devised  under  these  statutes,  nor  were  they  made  devisable  by  amy  clause  in  the  Statute 
of  Frauds ;  they  were  considered  to  be  in  their  nature  not  properly  the  subject  of  a  devise,  as 
not  passing  by  a  will  merely,  as  a  will,  but  by  will  and  surrender  taken  together.  The  practice 
used  to  be,  to  surrender  to  the  use  of  the  owner's  last  will,  and  on  this  surrender  the  will  would 
operate  as  a  declaration  of  the  use,  and  not  as  a  devise  of  the  land  itSelf.  A  devise  therefore  of 
copyhold  lands,  or  of  customary  lands  which  pass  by  surrender  and  admittanfce,  would  not  re- 
quire any  attestation;  nor  would  it  require  a  signature,  unless  a  signature  were  made  necessary 
by  the  terms  of  the  surrender  to  the  use  of  the  will.  '  Wagstaff  v.  "Wagstaff,  2  P.  "Wms.  258;  Tuff- 
nell  V.  Page,  2  Atk.  37  ;  Carey  v.  Askew,  2  Bro,  Oh.  R.  58  ;  Doe  dem.  Cook  v.  Danvers,  1  East, 
299,  322.  But  it  has  been  enacted  by  a  late  act  of  Parliament  (st.  55  Geo.  Ill,  c.  192),  that  a  de- 
position of  copyhold  estates  by  will  shaU  be  effectual,  without  a  previous  surrender  to  the  uses  of 
the  will. 

(4)  Note  1153. — The  scrivener  or  penmr  of  the  wiU,  who  being  named  executor,  therefore 
writes  his  name  in  the  clause  appouiting  him  such,  though  actually  a  witness  to  aU  the  solemni- 
ties of  execution  by  the  testator,  cannot  be  deemed  a  subscribing  witness,  nor  can  this  act  be 
received  as  equivalent  to  subscribing,  so  as  to  make  him  one  of  three  attesting  witnesses.    Snel- 
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sor  by  three  or  four  credible  witnesses,  or  else  they  shall  be  utterly  void 
and  of  no  effect.(l) 


grove  T.  Snelgrove,  4  Dessaug.  Eq.  E.  2^4,  283.     At  the  latfer  page  are  some  sensible  rules  for 
distinguishing  who  shaU  be  received  as  a  subscribing  witness. 

(1)  Note  1154. — The  statutes  of  New  York  were  always  the  same,  in  substance,  till  recently 
See  act  of  3d  March;  1181,  1  Greenl.  386,  381,  §  2  ;  act  of  20th  February,  1801,  1  R.  L.  of  1801, 
118,  §  2  ;  and  act  of  March  5th,  1813,  1  B.  L.  of  1813,  364,  §  2.  These  statutes  continued  to 
1830,  when  the  number  of  attesting  witnesses  was  reduced  to  two  or  more,  which  are  made  ne 
cessary,  both  to  wiUs  of  real  and  personal  estate,  with  several  modifications  in  the  manner  o 
execution  and  attestation.  2  E.  S.  pp.  63  and  64  of  1st,  and  pp.  1  and  8  of  2d  ed.  As  to  the  right 
of  devising  and  bequeathing,  see  2  E.  S.  pp.  56  and  60  of  1st,  and  pp.  2  and  4  of  2ded.  For  the 
Virginia  statutes,  see  Cabell,  J.,  in  Dudleys  v.  Dudleys,  3  Leigh,  442.  These  and  the  like  mat- 
ters depend  on  the  statutes  of  the  several  states,  which,  it  is  presumed,  are  far  from  being  uni- 
form. In  Pennsylvania,  the  books  of  reports  and  other  books,  down  to  quite  a  recent  period, 
show  that  it  was  not  essential  for  the  testator  to  sign,  or  for  any  witness  to  attest  a  will  even  of 
lands,  nor  that  it  should  be  formally  published.  B  U.  S.  Law  Reg.  (by  Griffith)  254 ;  Rossiter 
v.  Simmons,  6  Serg.  &  Eawle,  452 ;  Hight  v.  Wilson,  1  DaU.  94.  And  seyeral  oases,  therefore, 
which  seem  peculiar  to  that  state,  arose  and  were  decided,  as  to  what  should  constitute  a  valid 
testamentary  disposition,  or  work  a  revocation.  "Weigel  v.  "Weigel,  5  Watts,  486 ;  Walmsley  v. 
Read,  1  Teates,  81 ;  Boudinot  v.  Bradford,  2  Id.  110 ;  Arndt  v.  Arndt,  1  Serg.  &  Eawle,  256 ; 
Humstead's  Appeal,  4  Id.  545 ;  Barnet's  Appeal,  3  Eawle,  15 ;  Mullen  v.  M'Kelvy,  5  Watts, 
399 ;  S|ein  v.  North,  3  Teates,  324  ;  Shield  v.  Irwin,  Id.  389 ;  Toner  v.  Dagart,  5  Binn.  490. 
Like  peculiarities  are  also  exhibited  in  Kentucky  (Baker  v.  Dobins,  4  Dana,  220,  221),  and  Ten- 
nessee. Suggett  V.  Kitchell,  6  Terg.  425.  In  South  Carolina,  three  witnesses  were  necessary. 
Snelgrove  v.  Snelgrove,  4  Dessaus.  214.  So  in  Alabama.  Apperson  v.  CottreU,  3  Porter,  61. 
So  in  Massachusetts.  Avery  v.  Pixley,  4  Mass.  E.  460.  While  Kentucky  required  only  two, 
and  not  always  any  witness.  Baker  v.  Dobins,  4  Dana,  221 ;  Davis  v.  Mason,  1  Peters'  S.  C.  R. 
603.  So  Indiana.  Doe  ex  dem.  .Knapp  v.  Pattison,  2  Blaokf  355.  For  a  sufficient  execution 
to  emancipate  slaves  in  Virginia,  see  Dunn  v.  Amey,  1  Leigh,  465.  But  this  would  not  be  the 
proper  place  to  pursue  the  subject,  were  it  practicable,  farther  than  what  might  respect  the  mode 
of  attestation,  or  proof  where  no  attestation  is  required.  Mr.  Griffith's  United  States  Law  Regis- 
ter, in  the  answer  to  his  query  61,  under  the  head  of  each  state,  gives  a  probable  clew  to  the 
local  law  on  this  subject,  in  most  of  the  states,  as  it  stood  about  the  year  1821.  We  have  n» 
means  of  tracing  its  changes  since  that  tilne,  which,  if  the  spirit  of  innovation,  recently  displayed 
in  our  own  legislation  has  generally  prevailed,  must  l;ave  been  very  considerable.  Nor  would 
such  information,  could  it  be  obtained,  serve  as  a  safe  guide  perhaps  for  a  longer  term  than  the 
next  annua^  session  of  the  state  legislatures.  Under  this  head  of  wills,  therefore,  we  shall  con- 
fine ourselves,  hereafter,  to  such  cases  as  apparently  furnish  a  general  rule  within  what  we  be 
lieve  to  be  the  existing  and  probably  continuing  features  of  local  statutes,  occasionally  noticing 
the  legislative  provisions  of  New  York. 

The  Eevised  Statutes  of  this  state,  which  took  effect  in  1830,  January  1  (2  R.  S.  p.  63  of  1st, 
and  p.  1  of  the  2d  ed.,  §  40),  provides  as  follows: 

Every  last  will  and  testament  of  real  or  personal  property  shall  be  executed  and  attested  in  the 
following  manner: 

1.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will. 

2.  'Such  subscription  shall  be  made  by  the  testator  in  the  presence  of  each  of  the  attesting  wif 
nesses,  or  shall  be  acknowledged  by  him  to  have  been  so  made  to  each  of  the  attesting  witnesses. 

3.  The  testator,  at  the  time  of  making  such  subscription,  or  at  the  time  of  acknowledging  the 
same,  shall  declare  the  instrument  so  subscribed  to  be  hia  last  will  and  testament. 

4.  There  shall  be  at  least  two  attesting  witnesses,  eacli  of  whom  shall  sign  his  name,  as  a  wit- 
ness at  the  end  of  the  will,  at  the  request  of  the  testator. 

Section  41  requires  each  attesting  witness  to  write  opposite  the  name  his  place  of  residence,  un- 
der a  penalty,  though  the  omission  shaU  not  vitiate  the  will  And  the  person  who  signs  the  testator's 


SEC.  II.]  Of  the  Proof  of  Wills.  747 

"Witness  to  will. 

Tlie  credibility  or  competency  of  tlie  witnesses , (for  the  term  "credible 
is  here  to  be  construed  as  synonymous  with  "  competent'")  (1)  must  be 
considered  .with  reference  to  the  time  of  attestation ;  so  that,  if  one  of 
three  attesting  witnesses  would  have  been  incompetent  to  give  evidence 
at  the  time  of  his  subscribing,  as  from  want  of  reason,  or  from  conviction 


name,  by  his  direction  must  be  a  subscribing  witness.  These  and  many  other  of  our  new  regula- 
tions in  respect  to  the  framing,  revoking  and  construction  of  wills,  have  doubtless  thrown  open 
a  vast  field  of  dispute  and  consequent  litigation.  Uncertain  as  these  heads  of  the  law  were  re- 
puted to  be,  previous  to  our  present  statutes,  the  state  may  deem  itself  fortunate  if  it  reach  the 
same  degree  of  certainty  under  the  new  provisions,  in  a  century  from  their  enactment.  Under 
the  multitude  of  new  durations,  especially  in  regard  to  the  manner  of  testamentary  limitations, 
it  has,  already,  in  less  than  ten  years,  come  to  be  thought  a  lucky  hit,  with  the  ablest  and  most 
careful  lawyer,  if  he  can  draw  a  will  distributing  a  valuable  estate  in  a  useful  manner,  withou* 
working  destruction  to  the  entire  instrument  which  he  sets'  himself  about. 

*  *  For  additional  statute  provisions  in  New  York,  in  respect  of  the  proof  of  wills,  see  Laws 
of  New  York,  o.  460,  of  1837  ;  Id.  ^.  129,  of  1841. 

For  the  construction  of  the  foregoing  statutes,  see  4  Kent  0.  513-520,  and  notes ;  1  Jarman  on 
Wills,  pp.  69,  105,  and  notes  by  Mr.  Perkins ;  2  Gr.  Bv.  §  612,  ei  seq.  and  notes ;  and  the  fol- 
lowing cases,  viz :  Watts  v.  Public  Administrator  of  New  York,  4  Wend.  168  ;  Brinckerhoff  v 
Eemsen,  8  Paige,  489;  S.  C.  in  error,  26  Wend.  325;  Chaffee  v.  Baptist  Missionary  Conven- 
tion, 10  Paige,  86 ;  Eutherford  v.  Eutherford,  1  Denio,  33  ;  Butler  v.  Benson,  1  Barb.  S.  C.  E. 
628 ;  Doe  v.  Eo6,  2  Id.  200 ;  Seguine  v.  Seguine,  Id.  385 ;  Eobertson  v.  Caw,  3  Id.  410 ; 
Jauncey  v.  Thome,  2  Barb.  Ch.  E.  424 ;  Hogan  v.  Grosvenor,  10  Mete.  541 ;  Hays  v.  Hardem 
6  Barr,  409 ;  Assay  v.  Hoover,  5  Id.  52]  ;  GrabiU  v.  Barr,  Id.  441 ;  Chisholm  v.  Ben,  1  B. 
Monroe,  408. 

It  is  generally  held,  that  the  testator  may  sign,  and  the  witness  attest,  by  mark ;  4  Kent  0. 
(6th  ed.)  515,  n. ;  1  Jarman  on  WUls,  pp.  72,  99,  and  Mr.  Perkins'  notes ;  and  see  Brown  v. 
Butchers'  and  Drovers'  Bank,  443,  passim;  but  the  rule  is  not  uniform;  Assay  v.  Hoover,-and 
GrabiU  v.  Barr,  supra.    A  marksman  may  be  a  witness  to  a  wUl  in  Tennessee,  7  Humph.  92.  *  * 

It  is  proper  to  say,  that  very  few  of  the  rules  which  foUow  either  in  the  text  or  notes  have 
any  application  to  proving  wills  of  personalty  in  courts  of  law.  With  them,  as  indeed  with  every 
other  court,  wherein  the  will  comes  collaterally  in  question,  a  shape  in  which  it  generally  must 
come  after  it  has  been  proved  according  to  the  ecclesiastical  law,  the  mere  production  of  the 
probate  duly  authenticated  by  a  court  of  competent  jurisdiction,  is  conclusive.  This  may  be 
seen  at  large  in  the  past  text  and  notes,  with  the  extent,  qualifications  and  exceptions  to  the 
rule,  both  as  it  relates  to  domestic  courts  of  probate,  and  those  of  neighboring  countries.  Vol. 
II,  Chap.  1,  Sect.  3  of  the  text,  and  the  accompanying  notes. 

*  *  S.  P.,  Muir  V.  The  Trustees,  &c.,  3  Barb.  Ch.  477  ;  Thompson  v.  Thompson,  9  Barr,  234; 
2  Gr.  Ev.  §  672,  and  u.  e.  But  see  Ferguson  v.  Hunter,  2  Gilman,  657.  For  the  American 
cases  on  the  subject  of  Wills,  generally,  see  the  United  States  Digest,  Supplement' and  Annual 
Digest  by  Perkins  and  others,  title  Wills ;  and  Jarman's  excellent  Treatise  on  WUls,  with  the 
valuable  notes  of  the  learned  American  editor,  Mr.  Perkins.  *  * 

(1)  Note  1155. — Snelgrove  v.  Snelgrove,  1  Dessaus.  Eq.  Eep.  274 ;  per  Wilde,  J.  in  Hawes 
V.  Humphrey,  9  Pick.  356.  And  in  the  last  case  the  converse,  was  held,  that  in  all  cases  where 
a  witness  is  competent,  he  shall  be  held  credible  within  the  Statute  of  Wills.  Therefore,  though 
he  may  be  remotely  or  contingently  interested,  so  as  to  influence  his  credibility,  this  shall  not  be 
an  objection.  See  post,  notes  1156  and  ]  161.  So  of  any  other  objection  merely  to  his  credibility. 
Amory  v.  Fellowes,  5  Mass.  Eep.  219,  228,  229.  And  it  belongs  to  the  judge  to  decide  on  the 
competency,  and  the  jury  on  the  credibility  of  the  evidence,  as  in  ordinary  cases.  See  supra^ 
Vol.  I ;  Amory  v.  FeUowes,  5  Mass.  Eep.  219,  229,  Parsons,  C.  J. 


748  Of  the  Proof  of  Wills.  [sec.  Ii. 

of  some  infamous  offence,(l)  the  will  is  not  duly  executed  within  the 
Statute  of  Frauds.(2)  Upon  this  principle  it  was  determined,  soon  after 
the  passing  of  the  statute,  that  a  devisee  could  not  attest  a  will  under 
which  he  took  an  interest.(3)  But  an  executor,  who  took  nothing  under 
the  will,  and  had  no  interest  in  the  residue,  was  always  considered  a 
competent  attesting  witness.  (4) 


(1)  Pendock  v.  Mackinder,  'Willea's  R.  665. 

(2)  Note  1156.— Allison's  Ex'rs  v.  Allison,  4  Hawks,  141 ;  Daniel,  J.,  in  Old  v.  Old,  4  Dev. 
Eep,  501 ;  Hawes  v.  Humphrey,  9  Pick.  350,  356 ;  Amoiy  v.  PeUowes,  5  Mass.  Rep.  219,  229, 
Parsons,  C.  J. ;  Snelgrove  v.  Snelgrove,  4  Dessau.  Eq.  Rep.  283.  In  the  last  case  a  devisee  was 
held  interested  and  incompetent,  there  being  then,  1812,  it  seems,  no  statute  in  South  Carolina 
declaring  such  interest  void.  In  Curtiss  v.  Strong  (4  Day,  51),  one  of  the  three  attesting  wit- 
nesses being  incompetent  on  account  of  his  religious  belief,  the  wUl^as  therefore  held  void- 
See  Farnandis  v.  Henderson,  South  Car.  Law  Jour.  202,  S.  P.  agreed.  A  witness  interested  at 
the  time  of  examination  is  not  competent  to  prove  that  he  was  not  so  at  the  time  when  he  at- 
tested. Gill's  Will,  2  Dana,  448.  But  the  witness  becoming  incompetent  afterwards,  shall  not 
vitiate  the  will.  Thus,  an  executor  who  takes  no  interest  under  the  will,  being  competent  when 
he  subscribes,  the  will  shall  be  approved  by  the  other  attesting  witnesses,  or  by  showing  his 
handwriting,  or  other  secondary  evidence,  if  he  be  afterwards  placed  in  such  a  position  as  to  be 
incompetent  (Daniel,  J.,  in  Old  v.  Old,  4  Dev.  Rep.  501),  e.  g.  where  he  has  accepted  the  trust,  or 
is  a  party,  for  that  or  any  other  cause.  Sears  v.  Dillingham,  12  Mass.  Rep.  358 ;  Crowell  v. 
Kirk,  3  Dev.  Rep.  355,  356;  Old  v.  Old,  4  Id.  500,  601,  602.  See  'post,  note  7.  Or  the  party 
■may,  by  his  own  and  mutitel  consent,  be  sworn  as  a  witness.  Old  v.  Old,  4  Dev.  501,  per 
Daniel,  J. 

It  was  held  at  an  early  day  in  Maryland,  that  a  witness  being  incompetent  at  the  time,  did 
not  vitiate  the  will,  as  where  the  husband  of  a  devisee  was  a  witness,  and  he  was  received  to 
prove  the  will  conveying  his  interest.  Shaffer's  Lessee  v.  Corbett,  3  Har.  &  JI'Hen,  513,  535, 
May,  IBS'?,  and  on  appeal,  1799.  And  see^osi,  note  1161.  This,  too,  was  under  the  words  of  the 
English  Statute  of  Attestation.  And  see  Deakins  v.  Hollis,  7  GriU  &  John.  311,  315.  The  wife 
of  a  legatee,  who  released  his  interest,  was  received  there  to  prove  a  nuncupative  wiU.  Bray- 
field  v.  Brayfleld,  3  Har.  &  John.  208.  A  Uke  decision  was  made  in  Pennsylvania,  A.  D.  1827, 
but  on  the  ground  that  the  statute  there  was  not  the  EngUsh  statute.  Kerns  v.  Soxman,  17 
Serg.  k  Rawle,  315. 

Where  the  attesting  witness  has  become  incompetent,  the  pasty  may  resort  directly  to  other 
proof  He  is  not  bound  first  to  offer  the  witness,  in  order  that  the  other  party  may  waive  the 
Objection,  and  so  be  enabled  to  take  the  benefit  of  objecting  to  his  credibility,  and  shake  his  credit 
by  a  cross-examination.     Crowell  v.  Kirk,  3  Dev.  Rep.  355. 

(3)  Hilliard  v.  Jennings,  1  Lord  Raym.  50.') ;  S.  C,  Com.  R.  91. 

Note  1157. — So  held  under  the  South  Carolina  statute,  which  at  the  time,  contained  no 
provision  vdiding  the  interest  of  the  subscribing  witness.  Snelgrove  v.  Snelgrove,  4  Dessaus. 
Eq.  Rep.  274.  And  so  of  a  legatee,  though  it  was  intimated  that,  by  releasing  his  interest,  he 
might  be  received  to  support  the  will  in  favor  of  the  devisee.  Dickson  v.  Bates,  2  Bay,  448. 
■Quete.  The  North  CaroUna  statute  expressly  declares,  that  a  de-idse  shall  not  be  valid,  if  any 
one  of  the  witnesses  be  interested  in  the  devise.  Held,  that  an  attestation  by  a  devisee  in  trust, 
with  a  provision  for  compensation  in  executing  the  trust,  avoided  the  will  within  the  statute. 
Allison's  Ex'rs  v.  Allison,  4  Hawks,  141,  175,  176,  ^i  seg.  Otherwise  of  a  witness  who  is  merely 
presumptive  heir.     Old  v.  Old,  4  Dev.  500,  501. 

(4)  Anon,  case,  1  Mod.  107  ;  Bettison  v.  Sir  R.  Bromley,  12  East,  250  ;  Phippa  v.  Pitcher,  1 
Madd.  R.  144 ;  S.  C,  6  Taunt.  220. 

Note  1158.— -Denn  ex  dem.  Snedeker  v.  Allen,  1  Penningt.  Rep.  35;  Comstock  v.  Hadlymo 
Ecclesiastical  Society  (8  Conn.  Rep.  254),  S.  P.,  even  though  he  have  accepted  the  trust  as  exec- 
utor, and  acted  under  the  will.    This,  too,  was  held  where  the  executor  was  substantially  a 
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Considerable  doubts  were  afterwards  entertained  wbetber  the  compe- 
tency of  sucli  an  interested  person  migTit  not  be  restored  by  a  release, 
payment,  or  extinguishment  of  all  his  interest,  so  as  to  admit  him  to 
prove  the  execution.(l)  In  consequence  of  this  difference  of  opinion  the 
legislature  passed  an  act,  which  (after  reciting,  that  it  had  been  doubted 
who  were  to  be  deemed  legal  witnesses  within  the  Statute  of  Frauds) 
enacts,(2)  that  "  if  any  pea-son  shall  attest  the  execution  of  any  will  or 
codicil  (to  whom  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment affecting  any  real  or  personal  estate,  except  charges  on  land, 
&c.,  for  payment  of  debts  shall  be  given),  such  devise,  legacy,  &c.,  shall  so 
far  only  as  concerns  such  person  attesting  the  execution,  or  any  person 
claiming  under  him,  be  utterly  null  and  void ;  and  such  person  shall  be  ad- 
mitted as  a  witness  to  the  execution  of  such  will  or  codicil,  within  the  in- 
tent of  the  said  act,  notwithstanding  such  devise,  legacy,  &e.  And  in 
case  any  will  or  co($cil  shall  be  charged  with  any  debt,  and  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of  such  will  or  codicil, 
every  such  creditor,  notwithstanding  such  charge,  shall  be  admitted  as  a 
witness  to  the  execution  of  such  will  or  codicil,  within  the  intent  of  the 
said  act :  Provided  always,  that  the  credit  of  every  such  witness,  so  attest- 
ing the  execution  of  any  will  or  codicil  in  any  of  the  cases  within  this 
act,  and  all  circumstances  relating  thereto,  shall  be  subject  to  the  conside- 
ration and  determination  of  the  court  and  the  jury,  before  whom  any  such 
witness  shall  be  examined,  or  his  testimony  or  attestation  made  use  of,  in 
like  manner  as  the  credit  of  witnesses  in  all  other  cases  ought  to  be  con- 


party  to  the  suit  contesting  the  validity  of  the  will ;  for  it  was  agreed  that  he  was  not  liable  to 
costs.  The  case  of  Hayden  v.  Loomis,  2  Root,  350,  contra,  was  disregarded.  See  8  Conn.  Eep. 
263.  A  fortiori,  where  the  executor  declines  the  trust.  Hawley  v.  Brown,  1  Root,  494.  Other- 
wise where  he  is  a  party  and  liable  for  costs.  Durant  v.  Starr,  11  Mass.  Rep.  527;  Sears  v. 
Dillingham,  12  Id.  358,  360 ;  Vansant  v.  Boileau,  1  Binn.  444.  Tet  the  will  is  good  and  may 
be  proved  by  others.  Sears  v.  Dillingham,  SMpra.  And  see  cmte,  note  1155.  A  judge  of  probate 
in  the  district  is  a  competent  attesting  witness.  M'Lean  v.  Barnard,  1  Root,  46'2.  Ford,  son 
and  heir,  &c.  2  Root,  232.  So  the  inhabitant  of  an  incorporated  society  to  which  property  is  devised 
for  the  support  of  a  school.  Cornwell  v.  Isham,  1  Day,  35.  So  a  witness  whose  interest  under  the 
wUl  is  neutralized  or  overborne  by  an  interest  against  it,  as  if  he  will  gain  more  as  an  heir,  &c., 
by  its  defeat,  than  as  devisee  by  upholding  it.  Garland  v.  Crow's  Ex'rs,  2  Bail  24 ;  Allen  v. 
AUen,  2  Tenn.  Rep.  172.  And  see  fost,  note  1161,  and  wide,  note  1155  ;  per  Dessaussure,  Ch.,  in 
Snelgrove  v.  Snelgrove,  4  Dessauss.  Bq.  Eep.  282,  to  the  same  effect  as  Garland  v.  Crow's  Ex'rs, 
supra.  Thus  an  attesting  witness  who  was  objected  to  by  the  heir,  because  the  witness  held  a 
covenant  of  warranty  against  the  testator,  was.  held  competent ;  for  the  land  was  equally  liable 
to  make  him  good,  whether  it  ■ent  to  the  heir  or  devisee.  Thompson  v.  Shoeman,  1  Bibb,  401. 
See  also  Bacon  v.  Bacon,  17  Pick.  134. 

(1)  See  on  this  subject  Anstey  v.  Dowsing,  2  Stra,  1253  ;  Wyndham  v.  Chetwynd,  1  Burn. 
414;  Hiadson  v.  Keysey,  4  Burn.  Eecl.  Law,  88. 

Note  1159. — The  old  statute  of  New  York  of  1787  (1  GreenL  388,  §  7),  expressly  provided  a 
mode  for  restoring  the  competency  of  an  attesting  legatee  of  any  will,  made  at  or  previous"  to  the 
Ist  March,  1753. 

(2)  St.  25  Geo.  II,  c.  6,  §§  1,  2,  6. 
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sidered  and  determined.(l)  The  former  part  of  tTiis  statute  restores  the 
competency  of  the  attesting  witness,  by,pxtinguishing  all  interest  whiclL 
he  would  otherwise  take  under  the  will.  It  applies  to  the  case,  where  the 
attesting  witness  is  himself  the  legatee  or  devisee  ;  and  as  to  him.,  and  any 
person  claiming  under  him,  it  makes  the  devise  or  legacy  absolutely  void.' 
It  does  -not  extend  to  the  case,  where  the  attesting  witness  is  the  husband 
of  a  devisee,  who  takes  an  estate  in  remainder  u,nder  the  will :  such  an  at- 
testing witness  is  not  made  competent,  by  the  statute,  to  prove  the  will.(2) 


(1)  Note  1160 — New  York  has  had  a  similar  statute  ever  since  March  3,  1787,  and  before. 
Greenl.  388,  §  6 ;  1  E.  L.  of  1801,  §  12 ;  1  R.  L.  of  1813,  3S7,  §  12 ;  2  E.  S.  65  of  1st  and  9  of 
2d  ed.  §  50.  Though  now  by  the  last  statute,  section  51,  where  the  witness  would  take  any- 
thiag  without  the  will,  so  much  of  that  is  saved  to  him  under  the  will  as  in  value  shall  amount 
to  what  the  wiU  gives  him.  A  like  statute  of  Kentucky  is  noticed^  2  Dana,  454,  Gill's  Will. 
Where  the  devise,  &o.,  is  void  by  the  will,  no  title  can  be  derived  from  the  devisee.  Jackson  ex 
dem.  Denniston  v.  Denniston,  4  John.  Rep.  311.  The  statute  25  Geo.  II,  ch.  6,  from  which  the  older 
New  York  statutes  on  the  same  subject  appear  to  have  been  substantially  transcribed,  does  not 
avoid  a  legacy  given  to  a  subscribing  witness  of  a  will  or  oodicU  which  relates  exclusively  to  per- 
sonal estate.  It  extends  to  such  wills  only  as  are  required  to  be  attested  by  witnesses  in  order  to 
their  validity.  Brett  v.  Brett,  3  Ad.  Eccl.  Rep.  210,  affirmed  by  the  delegates;  1  Hag.  Eccl.  Eep. 
58,  note  a;  3  Euss.  436,  note  a;  Emanuel  v.  Constable,  3  Russ.  436;  Foster  v.  Banbury,  3 
Sim.  40.  The  case  of  Lees  v.  SummersgiU  (17  Tes.  508)  contra,  is,  therefore,  overruled.  Since  the 
present  statute  of  New  York  (see  ante,  note  1554),  which  requires  both  wills  of  real  and  personal 
estate  to  be  attested  in  the  same  way,  the  law  as  declared  in  Lees  v.  SummersgiU,  would  probably 
be  deemed  applicable  in  that  state. 

(2)  Hatfield  v.  Thorp,  5  Barn.  &  Aid.  589. 

Note  1161. — But  by  several  cases  in  New  York,  the  contrary  is  holden;  viz:  that  a  devise, 
&c.,  to  the  husband  or  wife  of  the  attesting  witness  is  void ;  and  so  the  witness  competent  to 
attest.  Jackson  ex  dem.  Cooder  v.  Woods,  1  John.  Cas.  163  ;  Jackson  ex  dem.  Beach  v.  Dur- 
land,  2  Id.  314.  In  South  Carolina,  it  was  held  by  Chancellors  Mathews  and  Rutledge,  that  a 
bequest  to  the  wife  was  valid  within  the  Stat.  25  Geo.  II;  and  yet  the  husband  competent 
Woodberry  v.  Collins,  1  Cessans.  Rep.  424.  This  is  agreeable  to  what  Lewis,  Ch.  J.,  held  of  the 
attestation  by  a  wife  whose  husband  was  a  devisee  in  Jackson  ex  dem.  Cooder  v.  Woods.  In 
the  latter  case,  he  held  it  sufficient  that  the  attesting  witness,  though  interested  at  the  time  of 
the  attestation  in  consequence  of  the  connubial  relation,  became  competent,  if  he  were  ^^^thout 
interest  at  the  time  of  the  examination.  See  ante  of  the  text,  and  note  1156.  But  in  Woodberry 
V.  Collins,  -the  competency  of  the  husband  seems  from  the  reasoning  in  the  book,  to  be  referable 
rather  to  the  remote  and  contingent  character  of  the  interest  to  which  he  became  entitled.  And 
it  has  been  held  on  much  consideration,  with  good  reason,  and  on  very  satisfactory  authority, 
that  one  deriving  a  remote  and  contingent  interest,  e.  g.  a  possible  relief  from  taxation,  by  a 
devise  to  a  corporate  society,  is  not  incompetent.  And  so  where  it  may  tend  to  his  advantago 
'  by  providing  for  schools  in  his  neighborhood,  and  the  like.  Hawes  v.  Humphrey,  9  Pick.  350, 
356.  The  case  is  sustained  by  one  of  still  stronger  contingent  interest  in  Connecticut.  Cornwol. 
V.  Isham,  1  Dhy  35,  and  vide  ante,  notes  1155  and  1158.  See  alsoNason  v.  Thatcher,  7  Mass.  R. 
398.  The  same  thing  was  held  in  Eustis  v.  Parker,  1  N.  H.  EM.  273.  Indeed,  these  and  hke 
cases  are  but  additional  illustrations  of  the  exceptions  considered  ante  in  the  notes  to  Vol.  I. 
and  other  notes  of  the  text,  that  interests  remote,  contingent  or  uncertain,  do  not  disqualify  a 
witness ;  and  that  a  coi-porator  especially,  who  as  such  may  be  benefited,  is  yet  frequently  ad- 
mitted. Ante,  note  21,  Vol.  I,  and  ante  in  this  vol.  624,  655.  In  Eustis  v.  Parker,  the  case  is  ex- 
pressly put  on  the  ground,  that  by  the  law  of  New  Hampshire,  a  public  or  municipal  corporator  is 
always  awitnoss,  though  thocorporationitself  be  interested  in  the  eventof  the  suit;  and  such  is  the 
balance  of  the  cases,  noticed  in  various  parts  of  these  notes.     Yat  a  witness  taking  a  contingent 
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Proof  of  contents  of  wiHa. 

Tlie  best  proof  of  the  contents  of  a  will  is  the  original  will  itself.  An 
exemplification  under  the  great  seal  is  not  evidence  in  an  action  of  eject- 
ment ;(1)  nor  is  the  probate  of  a  will  in  the  Spiritual  Court  any  proof  of  a 
devise  of  real  property ;  for  if  the  original  is  in  existence,  the'  copy  is  not 
evidence  ;  and  the  seal  of  the  court  does  not  prove  it  a  true  copy,  unless 
the  suit  relate  only  to  the  personal  estate.(2)  But  where  the  contents  of  a 
will  are  given  in  evidence,  not  to  establish  a  devise,  but  merely  for  the 
purpose  of  proving  a  relationship,  as  stated  in  the  will,  the  rolls  of  the 
Spiritual  Court,  which  has  authority  to  enroll  have  been  thought  admissi- 
ble ;(3)  and  if  the  original  will  has  been  lost,  the  register-book,  or  the 
ledger-book,  in  Avhich  the  will  is  set  out  at  length,  would  be  good  evi- 
dence of  its  contents.(4) 


remainder  under  the  will  was  held  incompetent  to  testify  in  support  of  it,  on  an  issue  of  devisavit 
vel  non.  This  witness  had  not  attested  the  wiU.  Harrison  v.  Eowan,  3  Wash.  C.  C.  Rep.  581. 
The  heir  or  devisee  of  a  deceased  devisee  is  not  competent  to  prove  the  original  will,  if  the  wit- 
ness's share,  would  be  increased  by  establishing  it.  Gill's  Will,  2  Dana,  449.  Theinterest  how- 
ever, must  be  legal,  as  in  other  cases ;  and  not  merely  ideal  or  honorary.  Ante,  notes  to  Vol.  I. 
And  accordingly,  where  a  witness  was  offered  to  support  a  will,  the  bequest  in  which  he  had 
said  was  to  the  witness's  father  for  his,  the  witness's  own  benefit,  he  was  received  notwith- 
standing, as  no  agreement  of  the  father  was  proved  to  take  the  bequest  in  trust  for  him.  At 
most,  the  witness's  declaration  went  to  his  credibility,  merely.  Eogers  v.  Briley,  1  Hayw.  256. 
But  there  was  also  clearly  another  answer ;  viz:  that  a  declaration  of  the  witness  as  to  his  in- 
terest is  merely  hearsay.  Ante,  notes  48  to  Vol.  I,  and  569  to  Vol.  II. 

The  question  of  interest  is  of  course  the  same,  so  far  as  it  respects  competency  at  the  time  of 
examination,  whether  the  witness  attested  the  will  or  not.     One  taking    an  interest  under  it 
therefore,  though  he  did  not  attest,  cannot  be  received  to  prov?  sanity,  or  any  other  fact  in  sup- 
port of  the  will.    Harrison  v.  Rowan,  swpra;  Tucker  v.  Sanger,  1  M'Clelland,  435.     See  Hall  v. 
HaU,  1'7  Pick.  3'?3. 

But  the  interest  of  such  a  witness  may  be  restored  as  in  other  cases ;  e.  g.,  if  he  be  a  legatee, 
he  may  assign  his  legacy  without  warranty.  It  is  not  necessary  that  he  should  release  it.  Gateg 
V.  Wacter,  2  HiU  S.  0.  442. 

A  widow  dissenting  from  her  husband's  will  and  taking  out  of  the  estate  her  dower  and  per- 
sonal estate,  as  in  case  of  intestacy,  is  not  interested  so  as  to  preclude  her  testifying  against  the 
will.  Nor  is  she  incompetent  to  state  dedaratiofls  of  her  husband  adverse  to  the  fact,  that  he 
intended  the  will  to  be  a  complete  one,  and  the  like  on  the  ground  that  they  were  confidential 
between  husband  and  wife.     Hester  v.  Hester,  4  Dev.  228,  230,  231.    Quere  of  this  last  position.' 

(1)  Comberb.  46. 

(2)  Bull.  N".  P.  246 ;  1  Lord  Raymond,  '732. 

(3)  BuUer  N.  P.  246. 

(4)  St.  Legar  v.  Adams,  1  Lord  Raymond,  '731 ;  Skinner,  174. 

Note  1162. — When  the  original  will  is  accidentally  lost  or  destroyed,  whether  before  or  after 
the  testator's  death,  the  rule  adtaitting  secondary  evidence  of  its  execution  and  contents 
comes  in  (Keeling  v.  Ball,  2  East,  103  ;  Trevelyau  v.  Trevelyan,  1  PhiUimore  E.  153 ;  Bowen  v. 
Idley,  1  Edw.  Ch.  B.  148 ;  S.  C  on  appeal,  11  Wendell,  22'7 ;  Dan  v.  Brown,  4  Cowen,  483 ; 
Jackson  ex  dem.  Schuyler  v.  Russell,  4  Wendell,  543  ;  Jackson  ex  dem.  Bush  v.  Hasbrouck,  12 
Johnson  E.  192,  and  other  cases  infra;  Payne's  WiU,  4  Monroe,  422 ;  Beauchamp's  WiU,  Id. 
361 ;  Apperson  v.  CottreU,  3  Porter,  51 ;  Lane's  WUl,  2  Dana,  106 ;  Gates  v.  Wacter,  2  HUl  S. 
Oar.  442) ;  as  in  other  Uke  cases,  it  resorts  to  such  expedients  for  proof  as  good  fortune  may  have 
preserved  and  placed  within  its  read}.    A  very  common  one,  of  course,  would  be  the  register  of 
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ties  claimed  under  him.  Many  cases  are  stated  and  considered  on  this  ground,  Ante,  note  104  to 
Vol.  I.  And  see  Eeynolds  v.  Eeynolds,  16  Serg.  &  Eawle,  82.  But  it  seems  to  be  quite  con- 
trary to  the  spirit  of  the  statute  that  the  existence  of  the  wiU  should  be  shown  by  such  declara- 
tions alone.  At  most  they  can  be  received  as  auxiliary  to  evidence  of  witnesses  who  have  seen 
it.  Clark  v.  Morton,  5  Rawle,  235.  The  declarations  of  the  witnesses  or  draftsman,  unsworn, 
are  clearly  inadmissible.    OoHins  v.  Elliott,  1  Har.  &  John.  1. 

In  several  of  the  states,  as  we  saw  ante  (note  289  to  Yoi  II),  the  probate  and  registry  of  awiU 
is  made  primary  evidence  of  its  due  execution  and  contents,  as  well  in  respect  to  the  realty  aa 
to  the  personalty;  sometimes  conclusive,  and  at  others  only  presumptive  ia  its  effect.  We  do  not 
propose  to  extend  our  quotations  much  farther  in  respect  to  this  mode  of  proof,  the  form  and  ef- 
fect of  which  differ  with  different  states,  aa  well  as  the  tribunal  before  which  the  probate  is  to  be 
taken;  the  power  sometimes  being 'conferred  on  common-law  courts,  and  at  others  on  courts 
specially  devoted  to  the  cognizance  of  last  wills  and  testaments,  and  the  rights  growing  out  of 
them.  Some  few  cases  additional  to  those  in  the  note  above  cited,  must  finish  aU  we  can  here 
do  towards  sketching  the  features  of  this  probate  system.  Its  principles  seem  to  have  come  from 
the  English  chancery  bUl  filed  to  establish  a  devise.  It  is  of  the  nature  that  to  bring  in  the 
heir,  and  all  others  interested  to  oppose  or  sustain  the  will,  and  thereby  to  conclude  them  in  re- 
spect to  real  estate,  as  effectually  as  a  probate  before  the  Ecclesiastical  Court,  per  testes  and  in 
solemn  form,  concludes  interests  in  the  personalty.  The  frame  and  object,  with  the  peculiar 
mode  of  proof  in  this  chancery  suit,  may  all  be  collected  from  Bootle  v.  BlundeU  (19  Tes.  494  to 
534).  The  summary  proceeding,  &c.,  in  New  York,  before  the  surrogate,  is  detailed,  2  Revised 
Statutes  (2d  ed.),  p.  2,  sections  1  to  19  inclusive ;  in  North  Carolina,  in  the  County  Court,  by 
EufBn,  C.  J.,  in  Eedmond  v.  Collins,  4  Dev.  R.  436,  et  seq. 

lu  Massachusetts,  a  wiU  of  real  estate  cannot  be  received  in  evidence  on  a  trial  at  law  till  it 
has  passed  the  Probate  Court  and  been  allowed  there  (Shumway  v.  Holbrook,  1  Pick.  114) ;  and 
when  so'  allowed,  the  probate  is  conclusive  on  the  trial  at  law.  Id.  So  m  North  Carolina^  Den 
ex  dem.  Sasser  v.  Herring,  3  Dev.  E.  341.  And  such  appears  to  be  the  law  of  Eentuoky.  Car- 
michael  v.  Elmendorff,  4  Bibb,  484 ;  Morgan's  Devisees  v.  Gaines,  3  A.  K.  Marsh.  613 ;  Davis 
V.  Mason,  1  Peters,  508.  As  to  receiving  wiUs  of  land  there  on  probate  of  a  neighboring  state, 
see  Hood  v.  Mathers,  2  A.  K.  Marsh.  655;  Bowman  v.  Bartlett,  3  Id.  89  ;  Elmendorff  v.  Car- 
miohael,  3  Litt.  Eep.  479.  See  also  Slack  v.  Waloott,  3  Mason,  508.  As  to  Ohio,  see  Wilson's 
Ex'rs  V.  Tappan,  6  Ham.  1T4.  In  Pennsylvania,  while  it  is  conclusive  as  to  the  personalty,  it  is 
no  more  than  prima  facie  evidence  as  to  the  realty,  either  for  or  against  the  vrill.  MUler  v. 
Carothers,  6  Serg.  &  Eawle,  223  ;  Dornick  v.  Eeichenback,  10  Id.  84 ;  Smith  v.  BonsaU,  5  Rawlci 
80.  And  whether  this  be  not  so  as  to  Rhode  Island,  qiiere.  Smith  v.  Penner,  1  Gall.  170,  174. 
In  North  Carolina,  the  probate  is  conclusive  except  as  to  fraud  or  irregularity.     Stanley  et  ux.  v. 

,  2  Hayw.  75.    But  the  certificate  of  probate  must,  to  make  it  admissible,  state  certain 

facts,  as  that  all  the  witnesses  were  sworn,  &c.  Blount  v.  Patton,  2  Hawks,  237.  The  law  of 
Tennessee  appears  to  be  the  same.  Howell  v.  Whitchurch,  4  Hayw.-  49.  But  probate  of  a  wiU 
of  lands  in  another  state  is  not  evidence  in  respect  to  land  in  Tennessee.  Darby's  Lessee  v. 
Mayer,  10  Wheat.  465.  In  Virginia  the  probate  is  one  mode  of  proof,  but'not  essential.  Bags- 
well  V.  Elliott,  2  Eand.  190.  In  Maryland,  as  in  England,  probate  is  no  proof  of  a  will  of  real 
estate.  Smith's  Lessee  v.  Steele,  1  Harr.  &  McHen.  419;  Darby's  Lessee  v.  Mayer,  10  Wheat. 
470.  So,  it  seems,  of  South  Carolina.  Howell  v.  House,  2  Eep.  Const.  Ct.  80.  As  to  Connecticut, 
quere.  Avery  v.  Chappel,  6  Conn.  Eep.  270,  276.  In  Maine,  semble,  the  probate  concludes. 
Mellen,  C.  J.,  in  Small  v.  Small,  4  Greenl.  225.  So  in  Alabama.  Tarver  v.  Tarver,  9  Peters, 
174,  180;  Darrington  v.  Borland,  4  Porter,  11,  38.  The  jurisdiction  of  the  Orphan's  Court  being 
complete,  it  may  allow  probate  of  a  lost  wiU,  and  thus  bind  the  courts  of  law.  The  correction 
of  error  can  be  by  a  direct  proceeding  only.  Apperson  v.  Cottrell,  4  Porter,  51.  To  what  ex- 
tent the  probate  of,a  will  of  real  estate  shall  conclude  in  North  CaroHna,  see  the  case  of  Den  ex 
dem.  Sasser  v.  Herring,  3  Dev.  Eep.  341,  and  especially  Eedmond  v.  Collins,  4  Id.  430  to  449, 
which  coutains  much  learning  on  the  practice  and  effect  of  propounding  and  proving  wills  in  gen- 
eral; and  the  distinction  as  to  the  effect  of  probate,  or  denial  of  probate  between  cases  of  per- 
sonal and  real  estate. 

A  will  of  lands  was  admitted  to  probate  in  Virginia,  on  a  simple  proof  of  a  probate  in  Louisi- 
ana, which  showed  affirmatively  that  it  was  proved  there  in  the  same  manner  3S  it  must  have 
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Proof  of  execution  by  aubscribing  witness. 

The  execution  of  a  will  is  to  be  proved  by  tlie  subscribing  witnesses,  if 
tbey  are  alive  and  can  be  produced.  On  a  trial  at  common  law,  all  the 
circumstances  may  be  proved  by  a  single  witness  ;  that  is,  upon  the  sup- 
position, that  there  are  two  others,  who  would  be  allowed  to  give  the 
same  testimony.(l)  If  the  opposite  party  disputes  the  regularity  of  the 
execution,  he  may  call  any  of  the  other  witnesses ;  but  a  devisee  will  not 
be  obliged  to  call  the  rest,  if  one  alone  can  prove  all  the  requisites  to  es- 
tablish the  validity  of  the  will.  This  is  the  rule  in  courts  of  common 
law.(2)     But  on  a  bill  filed  in  chancery  to  establish  a  will,  the  rule  is, 


been  to  entitle  it  to  be  received  and  registered  in  the  Probate  Court  of  Tirginia.  Ex  parte  PovaU, 
3  Leigh,  816.  But  the  proceeding  was  sanctioned  as  within  the  meaning  of  the  statute  of  Vir- 
ginia regulating  the  probate  of  wills  there.  See  the  statute,  3  Leigh,  816,  note.  But  independ- 
ent of  the  statute,  quere  (Darby's  Lessee  v.  Mayer,  10  "Wheat.  470,  474) ;  for  the  foreign  court 
can  hardly  be  said  to  have  jurisdiction  of  domestic  lands,  the  disposition  of  which  is  governed  by 
ths  lex  loci  rei  sU(e.  Id.  469.  Though  a  probate  be  essential  to  give  effect  to  a  will  of  land,  it 
need  not  be  made  previous  to  a  suit  by  the  devisee  to  recover  the  land.  Probate  pending  the 
suit  relates  back  to  the  death  of  the  testator.     Poole  v.  Peeger,  11  Pet.  Rep.  185,  211. 

The  statutes  of  New  York  on  the  subject  of  proving  and  recording  wills  of  real  estate  and  cer- 
tifying the  proof,  which  till  lately  confined  the  power  to  the  courts  of  common  law,  will  be  mostly 
found  by  the  following  references  to  different  editions.  1  Greenl.  26 ;  2  Id.  235 ;  1  E.  of  L.  101, 
p.  178,  actof  AprU  5,  1S03,  sess.  236,ch.  99;  1  E.  L.  of  1813,  p.  364;  2  R.  S.  of  1830,  (2d ed.)  p.  2, 
et  seg.  See  also  Jackson  ex  dem.  Golden  v.  Walsh,  1 4  John.  Eep.  40  7,  in  which  several  old  statutes 
are  collated  and  applied.  None  of  these  statutes  make  the  probate  more  than  prima  facie  evidence ; 
and  to  this  see  Jackson  ex  dem.  "WoodhuU  v.  Eumsey,  3  John.  Cas.  233.  For  the  method  of  pro- 
ceeding to  probate  under  the  old  statute,  see  case  of  Lawrence's  'Will,  2  "Wend.  237.  Common- 
law  proof  is  always  admissible. 

(1)  By  Lee  C.  J.,  in  Anstey  v.  Dowsing,  1  Stra.  1254;  Bull.  N.  P.  264. 

(2)  Note  1163. — Post,  of  the  text,  S.  P  ,  with  additional  cases,  auiseepost,  note  1165,  and  the 
cases  there  cited  from  the  Kentucky  Eeports.  Proof  of  all  the  circumstances  necessary  to  the 
execution  of  a  valid  will,  by  one  of  the  subscribing  witnesses,  is  sufficient  in  a  court  of  common 
law,  without  calling  the  rest.  If  the  adverse  party  would  impeach  the  will,  he  may  examine 
the  others.  Howell  et  al.  v.  House,  2  Eep.  Const.  Ct.  80 ;  Turnipseed  v.  Hawkins,  1  M'Cord, 
272 ;  Lindsay's  Heirs  v.  M'Cormack,  2  A.  K.  Marsh.  E.  229,  230  ;  Turner  v.  Turner,  1  Litt.  103, 
104  ;  Hight  v.  "Wilson,  1  Dallas,  94 ;  Trustees  v.  Blount,  2  Tayl.  13 ;  Denn  v.  Allen,  1  Penningt. 
E.  35  ;  Allen  v.  AUen^  2  Tjpnn.  E.  172 ;  Jackson  ex  dem.  Le  Grange  v.  Le  Grange,  19  John.  R. 
386  ;  Hock  v.  Hook,  6  Serg.  &  Eawle,  47 ;  Jackson  ex  dem.  Kellogg  v.  Vickory,  1  "Wend.  406 ; 
Dan  V.  Brown,  4  Cowen'a  E.  483  ;  Davis  v.  Mason,  1  Peters'  E.  503  ;  Blount  v.  Patton,  2  Hawks, 
237 ;  Elmendorff  v.  Carmichael,  3  Litt.  479 ;  Den  ex  dem.  Compton  v.  Mitton,  7  Halst.  70 ; 
"Wright  V,  Doe  ex  dem.  Tatham,  1  Adolph.  &  El.  3.  And  where  a  witness  to  a  lost  will  proved 
its  due  attestation  by  three  witnesses,  but  had  forgotten  the  nanSe  of  one  of  them,  having  no  doubt, 
however,  that  he  was  a  competent  witness,  this  was  holden  sufficient.  Dan  v.  Brown,  4  Cowen'g 
Rep.  483;  Jackson  ex  dem.  Brown  v.  Betts,  6  Cowen's  Rep.  377.  Proof  by  a  subscribing  wit- 
ness that  he,  with  two  others,  saw  executed,  and  witnessed  a  will  of  laud  which  he  had  seen  in 
the  surrogate's  office,  and  which  was  identified  with  the  one  produced  on  the  trial ;  though  the 
witness  was  too  dim  of  sight  to  see  it  at  the  trial,  was  held  sufficient  proof  of  execution  on  a  trial 
at  law.    Jackson  ex  dem.  Henry  v.  Thompson,  6  Cowen's  E.  178. 

*  *  For  a  further  elucidation  of  the  subject,  see  Nelson  v.  M'Giffert,  3  Barb.  Ch.  E.  169  :  Grant 
T.  Grant,  1  Sandf  Ch.  E.  235  ;  Chaffee  v.  Baptist  Missionary  Convention,  10  Paige,  86;  Eemsen 
.V.  Brinckerhoof,  26  "Wend.  335  ;  Hogan  v.  Grosvenor,  10  Mote.  54.    And  see  sitpro,  note.  *  * 

"Where  one  witness  was  called  and  proved  the  signature  of  himself  and  the  two  other  subscrib- 
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that  all  the  witnesses  ought  to  be  examined  by  the  plaintiff.  "  It  is, the 
invariable  practice  in  chancery,"  said  Lord  Camden,  in  the  case  of  Hind- 
son  V.  Kersey,(l)  "  never  to  establish  a  will,  unless  all  the  witnesses  are 
examined,  because  the  heir  has  a  right  to  proof  of  sanity  from  every  one 
of  those  whom  the  statute  has  placed  about  his  aacestor."(2)     And  on  the 


ingwitnesses,  and  stated  that  he  could  not'remember  particularly  whetherthe  other  witnesses  sub- 
scribed in  the  presence  of  the  testator ;  but  presumed  they  all  did  so,  as  he  would  not  have 
subscribed  his  name  aa  a  witness  unless  the  requisites  of  the  statute  had  been  complied  with,  it 
appearing  that  the  other  witnesses  were  living  and  within  the  jurisdiction  of  the  court ;  held,  that 
though  such  evidence  would  have  been  sufficient,  if  the  other  witnesses  had  been  dead,  to 
authorize  a  jury  to  believe  that  all  the  formalities  had  been  observed,  yet,  in  this  case,  it  was  not 
sufficient.  Jackson  ex  dem.  Kellogg  v.  Viokory,  1  "Wend.  406.  And  see  Doe  ex  dem.  Harborna 
T.  Lewis,  7  Carr.  &  Payne,  574.  That  the  case  might  have  gone  to  the  jury,  had  the  other  wit- 
nesses been  dead,  see  Petherley  v.  Waggoner,  11  "Wend.  599. 

In  New  Jersey,  a  will  purporting  to  be  signed  by  three  witnesses,  but  proved  by  two  oijly,  who 
said  nothing  with  regard  to  tha  third,  was  ruled  to  be  sufficiently  proved  to  go  to  the  jury.  Jack- 
son ex  dem.  Tenbroke  v.  Van  Dyke,  1  Coxe,  28.  The  act  of  the  legislature  of  New  Jersey 
requires  the  testator  to  execute  his  will  in  the  presence  of  three  witnesses.  Patterson's  Laws  of 
U.  J.  5.  And  the  principle  of  the  last  case  is  directly  at  variance  with  every  adjudication  on  this 
subject.    See  note  6  to  the  above  case ;  and  the  text. 

The  attesting  witness  could  not  remember  in  the  particular  case,  that  the  testator  acknowledged 
his  signature ;  but  said  his  invariable  practice  was  not  to  attest  a,  paper  without  the  party's 
acknowledging  the  signature  to  be  his.  Held  sufficient,  as  to  him.  Quinn  v.  Radford,  2  Litt. 
Rep.  137.  So  as  to  the  fact  of  signing,  or  acknowledging,  or  both.  Cabell,  J.,  in  Dudleys  v. 
Dudleys,  3  Leigh,  443.  But  the  due  attestation  by  all  three  of  the  witnesses,  must  be  shown 
directly  or  circumstantially,  by  one  or  all  of  them.  Jackson  ex  dem.  Le  G-range  v.  Le  Grange,  19 
John.  386.  One  witness  only  being  produced,  he  should  be  credible,  and  his  testimony  direct 
and  positive.  His  "  impressions  "  and  statements  "  according  to  the  best  of  his  recollection,'' 
were,  standing  alone,  held  not  to  be  sufficient.  Carrico  v.  Neal,  1  Dana,  162,  163.  And  where 
the  deposition  stated  generally,  that  the  testator  executed  the  will  in  his  and  the  other  witnesses' 
presence  (who  were  dead  and  their  hands  proved)  Lord  Chancellor  Hart  refused  to  allow  it 
because  nothing  was  said  ol attesting  in  the  testator's  presence.     Holton  v.  Lloyd,  1  Moll.  31,  32. 

(1)  4  Burn  Eocl.  Law,  93  ;    Ogle  v.  Cook,  1  Ves.  177  ;  Townsend  v.  Ives,  1  Wils.  216,  S.  P. 

(2)  Note  1164. — Witnesses  are  called  upon  not  merely  to  attest  the  fact  of  signing;  but  to  de- 
termine whether  the  testator  is  sane  at  the  time  of  executing  the  will  Chase  v.  Lincoln,  3  Mass. 
R.  236 ;  Poole  V.  Richardson,  3  Mass.  R.  330 ;  Heyward  v.  Hazard,  1  Bay,  335.  And  they 
were  received  to  be  inquired  of  generally  as  to  their  opinion  on  this  point,  though  that  was 
denied  to  those  who  were  neither  subscribing  witnesses  nor  physicians.  *  Poole  v.  Richardson,  3 
Mass.  Rep.  530.  And  see  Hamblett  v.  Hamblett,  6  K  H.  R.  333,  349.  Quere,  and  see  per 
Washington,  J.,  in  Harrison  v.  Rowan,  3  Wash.  C.  C.  R.  587 ;  per  Daniel,  J.,  in  Crewel  v.  Kirk 
3  Dev.  355 ;  Spence  v.  Spence,  4  Watts,  165.  No  person  should  attest,  till  he  is  satisfied  the 
testator  is  of  sound  and  disposmg  mind,  and  acts  understandingly,  and  with  a  fuU  knowledge  of 
the  contents  of  the  will..    Scribner  v.  Crane,  2  Paige,  147. 

The  duty  of  attesting  witnesses,  who  are  admissible  to  testify  as  to  facts  which  tend  for  or 
against  the  will  (Hampton  v.  Garland,  2  Hayw.  147),  may  be  collected  from  the  various  cases 
in  respect  to  the  requisite  sanity  and  fairness,  the  whole  of  which  we  cannot  pretend  to  give. 
The  following  contain  the  general  rules ;  and,  with  the  books  to  which  they  refer,  will  furnish  a 
good  many  illustrations.  Dew  v,  Clarke,  5  Russ.  163 ;  Dornick  v.  Reichenbaok,  10  Serg.  & 
Kawle,  84 ;  Rambler  v.  Tryon,  7  Id.  92,  93,  95 ;  Starrett  v.  Douglass,  2  Yeates,  48 ;  Ware  v. 
Ware,  8  Greenl.  42 ;  Small  v.  Small,  4  Id.  220  ;  Williams, ,  J.,  in  Kinne  v.  Kinne,  9  Conn.  R. 
102;  Harrison  V.  Rowan,  3  Wash.  C.  C.  R.  585,  586,  &c.;  Stevens  v.  Van  Cleave,  4  Id.  265; 
M'Daniel's  Will,  2  J.  J.  Marsh.  337 ;  Cochran's  Will,  1  Monroe,  263 ;  Howard's  Will,  5  Monroe, 


756  Of  the  Prooj  of  Wills.  [sEq.  Ii. 

trial  of  an  issue  diiected  by  the  Court  of  Chancery,  to  examine  the  valid- 
ity of  a  will,  all  the  attesting  witness  ought  to  be  examined  ;  for  the  issue 
is  part  of  the  proceedings  of  the  court.  When  the  court  sends  an  issue  to 
be  tried,  it  reserves  to  itself  the  review  of  aU  that  passes ;  and  there  would 
be  an  inconsistency  in  requiring  that  all  the  three  witnesses  should  be  ex- 
amined in  the  Court  of  Chancery,  yet  dispensing  with  their  examination 
on  the  trial  of  an  issue  at  la\v.(l) 


202,  203,  204;  HathomT.  King,  8  Mass.  B.  371;  Chandler  v.  Ferris,  1  Harringt.  R.  454;  Stone 
v.  Damon,  12  Mass.  R.  488 ;  Buckminster  v.  Perry,  4  Id.  593  ;  Brooks  v.  Barrett,  1  Pick.  94,  99 ; 
eiarke  v.  Fisher,  1  Paige,  111 ;  Tomkins  v.  Tomkins,  1  Bail.  92  ;  Kindleside  v.  Harrison,  2 
Phillim.  E.  461 ;  Mackenzie  v.  Handasyde,  2  Hagg.  EccL  E.  211 ;  Tan  Alst  t.  Hnnter,  5  John. 
Ch.  E.  158  ;  Carrico  v.  Neal,  1  Dana,  163,  164;  Seeman  y.  Seeman,  1  PhiUim.  E.  Judgm.  Sir 
Geo.  Lee,  18^;  Griffin  v.  Griffin,  E.  M.  Charlt.  E.  217.  But  this  matter  is  treated  of  by  our 
author  in  Volume  III,  under  the  head  of  ejectment  between  the  heir  and  devisee ;  and  -which 
is  the  proper  place  to  notice  the  later  cases  more  at  large. 

*  *  As  to  the  testamentary  incapacity  of  the  testator,  by  reason  of  idiocy,  lunacy,  extreme 
age,  and  mental  imbecility,  &c.,  see  4  Kent  0.  (6th  ed.)  509,  et  seq.  and  cases  cited  in  the  notes  ; 
1  Jarman  on  Wills,  pp.  27-32,  and  Mr.  Perkins'  notes ;  2  Gr.  Ev.  §§  689,  691,  and  notes.  And 
see  Blanchard  v.  Nestle,  3  Denio,  37  ;  Clarke  v.  Sawyer,  3  Sandf.  Ch.  E.  352;  Howard  v.  Coke, 
7  B.  Monroe,  655  ;  James  v.  Langdon,  Id.  193  ;  7  Humphrey,  92  ;  Stewart's  Executor  v.  Lia- 
penard,  26  "Wend.  256  ;  GrabiU  v.  Barr,  5  Barr,  441;  Aurand  v.  "Wilt,  9  Barr,  54.  *  * 

(7)  Bootle  V.  Blundell,  1  Cooper  Ch.  E.  136. 

Note  1165.— On  proving  a  wiU  in  chancery,  all  the  subscribing  witnesses  must  be  produced 
in  the  first  instance  (Burwell  v.  Corbin,  1  Eand.  131,  141);  and  every  important  requisite  of  the 
statute  must  be  proved  by  each  witness  (Id.  141,  per  Coulter,  J.);  but  their  absence  may  be  ac- 
counted for  as  in  other  cases,  which  lets  in  secondary  proof.  James  v.  Parnell,  Turn.  &  Euss. 
417.  And  see  Bomford  v.  "Wilme,  1  Beat.  252 ;  Concannon  v.  Cruise,  2  Moll.  332.  And  this  rule 
has  been  extended,  sometimes,  to  proof  in  a  court  of  probate.  Appersou  v.  CottreU,  3  Porter, 
51 ;  Chase  v.  Lincoln,  3  Mass.  Eep.  236.  Yet  on  the  probate  coming  in  question  coUateraHy, 
though  on  its  face  it  shows  no  notice,  and  two  witnesses  only  appear  to  have  been  examined, 
the  court  will  intend  that  all  parties  had  notice,  and  that  there  was  a  legal  excuse  for  not  exam- 
ining the  third  witness.  Brown  v.  "Wood,  17  Mass.  Rep.  68.  Some  rules  of  proof  peculiar  to 
Pennsylvania,  arise  out  of  the  Statute  ofWills  there.  Hight  v.  "Wilson,  1  Dall.  94;  Lewis  v. 
Mairs,  1  Dall.  278;  Havard  v.  Davis,  2  Binn.  414;  Hock  v.  Hock,' 6  Serg.  &  Eawle,  47;  Miller 
v.  Carothers,  Id.  215  ;  Ester  v.  Young,  3  Yeates,  511 ;  Rohrer  v.  Stehman,  1  "Watts,  442  ;  Rey- 
nolds V.  Reynolds,  16  Serg.  &  Rawle,  82  ;  Hoylton  v.  Brown,  1  "^''ash.  C.  0.  Rep.  298  ;  Musser 
V.  Curry,  3  "Wash.  C.  C.  Rep.  481 ;  Lewis  v.  Lewis,  6  Serg.  &  Rawle,  489.  So  in  Virginia. 
Burwell  v.  Corbin,  1  Rand,  131. 

In  Kentucky,  the  will,  though  of  land,  is  admitted  to  probate  on  proof  by  one  witness,  as  on  a 
trial  at  common  law  {anie,  note  1162),  provided  he  is  able  to  speak  to  all  the  requisite 
solemnities.  Overall  v.  Overall,  Litt.  Sel.  Cas.  503 ;  HaU.  v.  Sims,  2  J.  J.  Marsh.  511.  See 
Turner  v.  Turner,  1  Litt.  Rep.  101 ;  Harper  v.  "Wilson,  2  A.  K.  Marsh.  467.  In  Virginia,  sem- 
hle,  all  are  required  jjrima/acj'e,  though  secondary  proof  may  come  in,  as  in  aH  courts,  where  the 
•witnesses  are  abroad,  &c.  Nalle's  Representatives  v.  Fenwick,  4  Eand".  585.  In  Maryland,  as 
to  a  will  of  real  estate,  Quere.  Deaklns  v.  HoUis,  7  Gill  &  John.  311,  316.  The  common-law 
rule  as  to  the  number  of  witnesses  required  on  a  probate,  per  testes,  of  a  wiU  of  personal  property, 
was  examined  in  "Worsham's  Adm'r  v.  "Worsham's  Ex'r  (5  Leigh,  589) ;  and  the  conclusion  was, 
that  though  two  are  necessary  in  England,  only  one  was  requisite  in  Virginia,  till  a  late  statute 
there. 

And  the  rule  which,  prima  facie,  requires  all  three  of  the  witnesses  in  chancery,  applies,  even 
in  that  court,  only  on  a  bill  filed  with  the  direct  object  of  establishing  (or  making  probate  of)  the 
■wiH.    But  for  other  purposes,  as  where  the  wiU  comes  in  question  in  a  chancery  suit  not  insti- 
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Tlie  facts  to  be  proved  by  the  subscribing  witnesses  are,  that  the  devisor 
signed  the  will,  or  that  another  person  signed  in  his  presence  and  by  his 
express  direction,  and  that  the  witness  and  two  others  attested  and  sub- 
scribed in  the  presence  of  the  devisor.  First,  as  to  the  signing  by  the  tes- 
tator, it  is  not  material  in  what  part  of  the  will  he  makes  his  signature. 
The  statute  prescribes  no  particular  form,  and  does  not  require  him  to 
subscribe,  but  simply  to  sign.  It  was  therefore  determined,  in  a  case  soon 
after  the  passing  of  the  statute,  that  if  the  testator  writes  his  name  at  the 
beginning  or  on  the  side,  the  signing  is  sufficient.(l)  But  where  a  will 
consisted  of  several  distinct  sheets,  some  of  which  the  testator  signed,  and 
intended  to  sign  the  rest,  but  was  not  able,  Lord  Mansfield  thought  this 
was  not  a  signing  of  the  whole  will.(2)  According  to  Freeman's  report  of 
the  case  of  Lemayne  v.  Stanley,  (3)  the  court  said :  "It  is  not  necessary  to 
write ;  for  some  cannot  write,  and  their  mark  is  then  a  suf&cient  signing ; 
others  have  their  name  on  a  stamp,  and  that  is  good  enough."  In  that 
case  also,  three  judges  held,  that,  if  the  testator  had  put  his  seal,  that 
would  have  been  of  itself  a  sufficient  signing  within  the  statute ;  but  Le- 
vinz,  Justice,  doubted,  on  the  authority  of  a  case  in  Eolle's  Abridgment, 
where  the  court  held,  that  an  award  which  by  the  submission  ought  to 
have  been  signed  by  the  arbitrator,  was  not  good  in  law,  because  it  had 
been  only  sealed. (4)  Lord  Eaymond  ruled  in  a  case  at  Msi  Prius,(5)  and 
Lord  Holt  is  also  reported  to  have  said,(6)  that  sealing  was  a  signing  with- 
in the  statute.  But  later  authorities  appear  to  have  considerably  shaken 
this  doctrine  ;(7)  and  now  the  established  rule  seems  to  be,  that  sealing 
without  signing  is  not  a  sufficient  execution  of  the  will.  A  bare  sealing 
certainly  cannot  answer  the  purposes  which  the  legislature  had  in  view  ; 
it  cannot  identify  the  instrument,  nor  does  it  bear,  like  writing,  any  pecu- 
liar character.  "  The  statute,"  says  Lord  Hardwicke,  in  one  of  the  cases 
upon  this  subject,(8)  "by  requiring  the  will  to  be  signed,  undoubtedly 
meant  some  evidence  to  arise  from  the  handwriting ;  then  how  can  it  be 


tuted  with  that  o,bjeot,  and  in  all  oases  where  'the  proof  does  not  look  to  a  decree  and  establishing 
the  will  generally,  but  is  introduced  merely  for  the  purpose  of  reading  it  in  evidence  as  a  legal 
instrument,  it  may  always  be  proved  by  a  single  witness,  the  same  as  in  a  court  of  law.  Con- 
cannon  V.  Cruise,  2  Moll.  Bep.  332. 

*  *   Vide  supra,  Vol.  I.     And  see  2  R.  S.  131,  §  78  ;  2  Paige,  214,  429 ;   1  Id.  185.  *  * 

(1)  Lemayne  v.  Stanley,  3  Lev.  1 ;  Hilton  v.  King,  3  Lev.  86  ;  9  Tes.  248. 

*  *  See  post  notes  1166,  1161. 

(2)  Right  dem.  Cater  v.  Price,  1  Doug.  241 ;  9  Tes.  249 ;  "Walker  v.  Walker,  1  Merivale,  503. 

(3)  P.  538.     See  also  Hind#on  v.  Kersey,  4  Bum  Bcel.  Law,  92,  S.  P.,  by  Pratt,  C.  J. 

(4)  See  Vol.  II,  Chap.  1. 

(5)  Warneford  v.  Wameford,  2  Stra.  164.  > 

(6)  Lee  v.  Libb,  1  Show.  68. 

(1)  Smith  V.  Evans,  1  Wils.  313,  by  Parker,  C.  B.,  and  the  two  other  barons  present.  Gray, 
son  V.  Atkinson,  by  Lord  Hardwicke,  2  Ves.  459 ;  ElUs  v.  Smith,  1  Tes.  jun.  11,  by  Parker,  C. 
B.,  "WUles,  C.  J.,  and  Sir-  J.  Strange.    See  also,  17  Tes.  458 ;  18  Tes.  175. 

(  8)  2  Tes.  459. 
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said  that  putting  a  seal  to  it,  would  be  a  sufficient  signing  ?  for  any  one 
may  put  a  seal.  No  particular  evidence  arises  from  sealing ;  common 
seals  are  alike  ;  no  certainty  or  guard  arises  from  thence." 

In  a  late  case,  where  it  appeared  that  the  testator  was  blind,  the  Court 
of  Common  Pleas  determined,  that  it  was  not  necessary  to  read  over  the 
will  previous  to  the  execution,  in  the  presence  of  the  attesting  witness.(l) 
"  The  Statute  of  Frauds,"  said  Mr.  Justice  Heath,  on  that  occasion,  "  only 
requires,  that  the  testator  shall  execute  the  will  in  the  presence  of  the  at- 
testing witnesses,  and,  in  ordinary  cases,  when  that  is  done,  all  is  done 
that  is  necessary.  lu  the  case  of  a  blind  man,  stronger  evidence  would  be 
required  than  the  mere  attestation  of  signature  ;  but  "in  this  case  there  was 
that  stronger  evidence  which  the  peculiarity  of  the  case  seems  to  call  for. 
Sufficient  attention,"  continued  Mr.  Justice  Heath,  "  has  not  been  paid,  in 
the  course  of  the  arguinent,  to  the  distinction  between  what  shall  be 
deemed  a  literal  compliance  with  the  provisions  of  the  statute,  and  what 
sufficient  proof  to  rebut  any  imputation  of  fraud.  The  question  of  fraud  is 
for  the  jury  entirely,  and  there  they  found  the  will  to  be  a  valid  will."(2) 

Attestation. 

The  subscribing  witnesses  are  to  attest  the  signing;  but  the  statute 
does  not  direct  that  they  shall  see  the  testator  sign,  or  that  he  should  sign 
in  their  presence.  It  requires  only  an  attestation  of  the  signing.  Now, 
at  the  time  of  making  that  act  of  Parliament,  and  ever  since,  if  a  bond  or 
deed  had  been  signed  by  the  party,  who  afterwards  acknowledged  it  to  be 


(1)  Longohamp  v.  Fish,  2  New  Rep.  415. 

(2)  Note  1166. — The  statute  of  New  Jersey  directs  that  all  wills  shall  be  in  writing, 
"signed  and  published  by  the  testator^  Where  the  testator's  hand  was,  by  his  own  consent, 
guided  by  another  in  executing  his  will,  and  the  will  was  afterwards  acknowledged  by  him,  it 
was  hejd  to  be  strictly  a  legal  signing  by  the  testator,  within  the  sense  of  the  statute.  Den  ex 
dem.  Stevens  v.  Van  Cleve,  4  "Wash.  0.  C.  R.  262.  See  2  R.  S.  of  New  York,  (2d  ed.)  pp.  7,  8, 
§  41.  In  New  York,  the  name  must  be  subscribed  at  the  end  of  the  will.  Id.  §  40 ;  Wattes  v. 
The  Pubhc  Administrator  of  the  city  of  New  York,  4  Wend.  168.  The  testator  need  not  seal 
the  will  or  a  revocation.  Doe  ex  dem.  Knapp  v.  Pattison,  2  Blackf  355  ;  Avery  v.  Pixley,  4 
Mass.  Rep.  460,  462  ;  Williams'  Lessee  v.  Burnet,  1  Wright,  53.  A  neighbor  wrote  the  testa, 
tor's  will  thus:  "I,  S.  M.,  &o.,  do  make  this  my  will,"  &c.  and  ending  "in  ratification,  &c.,  I 
have,  4c.,  set  my  hand  and  seal,"  which  she  published  and  had  -witnessed,  but  could  not  sign, 
nor  was  her  name  fixed  at  the  bottom.  Held  a  good  will.  Sarah  Mile's  Will,  2  Dana,  13.  It  is 
Buffioient  if  the  testator  write  his  name  in  the  body  of  the  will,  or  elsewhere  upon  the  paper,  if 
that  be  intended  as  a  signature,  and  the  signing,  wherever  it  be,  may  be  done  by  the  testator  or 
another.  And  publication  and  attestation,  where  there  was  no  intention  to  subscribe,  is  suffi- 
cient. Sarah  Mile's  Will,  1  Dana,  1  to  4;  Dudleys  v.  Dudleys,  3  Leigh,  436.  And  seeVidal's 
Heirs  v.  Duplantier,  1  Lou.  Rep.  (Curry)  3'7,  45.  Otherwise  if  there  be  an  intention  to  subscribe, 
whether  it  be  defeated  by  sudden  disabiUty  (Id.),  or  the  signing  be  omitted,  though  the  will  be 
acknowledged  to  the  first  witness,  and  signed  when  the  other  attests.  Burwell  v.  Corbin,  1 
Rand.  131.  But  this  last  case  was  questioned  in  some  of  its  features  by  Dudleys  v.  Dudleys,  3 
Leigh,  436.  Where  a  will  is  written  on  several  sheets  of  paper,  it  has  never  been  determined 
that  the  testator  must  sign  them  all.  Pearson  v.  Wightman,  1  Rep.  Const.  Court,  345.  See 
Cheeves,  J.,  remarks  in  this  case,  on  Right  dem.  Cater  v.  Price,  cited  in  the  text. 
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his  handwriting  before  witnesses,  that  was  always  considered  to  be  evi- 
dence of  the  signing  by  the  person  executing,  and  a  sufficient  attestation 
by  the  subscribing  witnesses  :(1)  and  the  rule  is  precisely  the  same,  where 
a  note  or  declaration  of  trust,  or  any  other  instrument  which  requires  a 
bare  signing,  is  acknowledged  before  witnesses.  From  analogy  to  these 
cases,  it  has  been  determined  in  the  case  of  wills,  that  the  subscribing 
witness  need  not  see  the  act  of  signing,  but  that  it  will  be  sufficient  if  the 
testator  has  acknowledged  to  them,  either  to  each  separately  or  to  all  at 
the  same  time,  that  the  will  is  his,  or  that  the  signature  is  his  hand- 
writing.(2)  And  the  subscribing  witnesses  need  not  express  in  their 
attestation,  that  they  subscribed  their  names  in  the  presence  of  the  testa- 
tor ;  but  whether  they  did  so  subscribe,  is  a  question  for  the  considera- 
tion of  the  jury,  to  be  determined  upon  the  evidence.(3) 

The  statute  requires  the  witnesses  to  attest  the-sigaing  and  to  subscribe, 
but  does  not  direct  that  they  shall  be  all  present  at  the  same  time  ;  and 
although  an  attestation  and  subscription  by  all  the  witnesses  at  the  same 
time  would  be  the  best  security  agfiinst  fraud  and  imposition,  by  making 
each  a  check  upon  the  other,  yet  in  the  interpretation  of  the  statute,  courts 
of  law  early  determined,  and  it  is  now  an  established  rule  of  property, 
that  the  witness  may  subscribe  at  several  times.(4) 

An  attestation  by  a  mark  has  been  adjudged  to  be  a  sufficient  subscrip- 
tion within  the  meaning  of  the  statute.(5) 

It  is  not  necessary  that  the  testator  should  declare  the  instrument, 
executed  by  him,  to  be  his  will,  or  that  the  witnesses  should  attest  every 
page,  or  that  every  page  should  be  particularly  shown  to  them. (6)  The 
whole  will,  however,  ought  to  be  present  at  the  time  of  attestation  ;  for  if 
a  person  makes  a  will  on  several  pieces  of  paper,  and  there  are  three  wit- 
nesses to  the  last  paper,  and  none  of  them  ever  saw  the  will,  this  is  not  a 
sufficient  execution.(7)  But  unless  there  is  positive  proof  that  the  entire 
will  was  not  in  the  room,  the  question,  whether  it  was  so  or  not,  is  a  ques- 
tion of  fact  to  be  left,  with  all  the  particular  circumstances  of  the  case,  to 
the  consideration  of  the  jury. (8) 

Presence  of  testator. 

The  witnesses  are  to  attest  and  subscribe  in  the  presence  of  the  testator ; 


(1)  2  Tes.  ihl. 

(2)  Stonehouse  v.  Evelyn,  3  P.  Wms.  53 ;  Grayson  v.  Atkinson,  2  Ves.  454 ;  Ellis  t.  Smith,  1 
Ves.  jun.  11;  Addy  v.  Grix,  8  Tes.  504;  'Westbeeoh  v.  Kennedy,  1  Vea.  &  Beam.  362. 

(3)  Briee  v.  Smith,  WiUes,  1 ;  4  Taunt.  21'?.  As  to  execution  under  powers,  see  Vol.  II,  Chap.  1. 

(4)  Cook  V.  Parsons,  Prec  in  Chan.  185  ;  Jones  v.  Lake,  2  Atk.  Ill,  in  note,  S.  P.     Admitted 
in  2  Tes,  458,  and  in  1  Tes.  jun.  14. 

(5)  Harrison  v.  Harrison,  8  Tes.  185 ;  Addy  v.  Grix,  Id.  504. 

(6)  Bond  V.  Seawell,  3  Burr.  1175 ;  1  Black.  Eep.  407,  422,  454. 

(7)  Lea  v.  Libb,  3  Mod.  262  ;  S.  P.,  1  Eq.  Cas.  Ab.  403. 

(8)  Bond  V.  Seawell,  3  Burr.  1773. 
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and,  as  tlie  object  of  this  provision  was  to  guard  against  fraud  and  pre- 
vent the  substitution  of  a  false  will  in  the  place  of  the  true  one,  the 
obvious  meaning  the  statute  must  be  that  the  testator  should  be  in  such  a 
state  of  mincl,  and  in  such  a  situation,  as  to  be  capable  of  seeing  the  wit- 
nesses in  the  act  of  subscribing.  It  will  not  be  a  good  execution,  if  the 
testator  was  in  a  state  of  insensibility,(l)  or  if  it  was  impossible  for  him  to 
see  the  witness  subscribe.  "It  is  enough,  if  the  testator  might  see;  it  is 
not  necessary  that  he  should  actually  see  them  signing ;  for,  at  that  rate, 
if  a  man  should  turn  his  head  back,  or  look  off,  that  Avould  vitiate  the 
will. "(2)  But,  if  the  jury  find  the  fact  that  the  testator  might  have  seen 
what  was  passing  at  the  time  of  the  subscribing,  then  it  will  be  presumed 
ii^  favor  of  the  attestation  that  the  testator  actually  saw  what  he  might 
have  seen.  In  one  case,  the  testator  was  sick  in  bed,  and  the  witnesses 
withdrew  into  a  gallery,  and  there  subscribed  it ;  between  which  gallery 
and  the  bedchamber  where  the  testator  lay,  there  was  a  lobby  with  glass 
doors,  and  part  of  the  glass  was  broken. (3)  In  another  case,  the  testator 
lay  in  bed  in  one  room,  and  the  witnesses  went  through  a  small  passage 
into  another  room,  and  there  set  their  names  at  a  table  in  the  middle  of 
the  room,  and  opposite  to  the  door,  and  both  that  and  the  door  of  the  tes- 
tator's room  were  open.  (4)  In  a  third  case,  the  testatrix  sat  in  her  car- 
riage opposite  the  Avindow  of  her  attorney's  office,  in  which  office  the  wit- 
nesses subscribed  their  names.(5)  In  all  these  cases  (and  in  others,  which 
might  be  mentioned  to  the  same  effect,  differing  only  in  their  peculiar  cir- 
cumstances), the  execution  was  held  to  be  sufficient,  the  material  fact 
being  proved,  that  the  testator  might  have  seen  the -attestation  if  he  had 
chosen  to  look. 

If  one  of  the  subscribing  witnesses  can  prove  the  execution  (as,  that  the 
testator  signed  in  the  presence  of  himself  and  two  other  witnesses,  or  that 
he  acknowledged  'his  signing  to  each  of  them,  and  that  each  of  the  wit- 
nesses subscribed  in  his  presence),  this  will  be  a  sufficient  proof  of  the 
will  without  calling  the  others.  But  if  the  witness,  who  is  called,  can 
only  prove  his  own  share  in  the  transaction,  as  must  happen  where  the 
testator  acknowledged  his  signing  to  the  witnesses  separately,  the  other 
witnesses  ought  in  that  case  to  be  called.  If  they  are  dead  or  insane, 
their  handwriting  and  the  handwriting  of  the  testater  ought  to  be  proved ; 
it  will  then  be  a  question  for  the  jury,  whether,  under  the  circumstances 


(1)  Oater  v.  Price,  1  Doug.  241. 

(2)  Shires  v.  Glascoclc,  2  Salic.  687. 

(3)  Sir  G.  Sheer's  Case,  cited  Garth.  81. 

(4)  Davy  and  another  v.  Smith,  3  Salk.  395. 

(5)  Cosson  V.  Dade,  1  Brown  Oh.  0.  99.     See  also  Doe  dera.  "Wright  and  others  v.  Manifold,  1 
Maule  &  Selw.  294. 
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of  tlie  case,  it  is  probable  tbat  all  tbe  formalities  of  the  statute  were  regu- 
larly observed.(l)  ' 

Form  of  attestation. 

The  cause  of  attestation  generally  expresses,  that  the  witnesses  subscribed 
in  the  presence  of  the  testator ;  but  such  a  statement  is  not  absolutely 
necessary ;  and  though  it  is  entirely  omitted,  the  omission  will  not  con- 
clude the  jury  from  finding,  that  the  will  was  so  subscribed.  In  the  case 
of  Croft  V.  Pawlett,(2)  the  attestation  was,  that  the  will  had  been  signed, 
sealed,  published,  and  declared  as  his  last  will,  in  the  presence  of  the  sub- 
scribing witnesses ;  the  witnesses  being  dead,  and  their  signatures  proved 
in  the  common  way,  it  was  objected,  that  this  was  not  an  execution  ac- 
cording to  the  Statute  of  Frauds ;  for  the  signatures  of  the  witnesses  could 
only  stand  as  to  the  facts  to  which  they  had  subscribed,  and  signing  in 
the  presence  of  the  testator  was  not  one ;  but  the  court  were  of  opinion, 
that  this  was  a  matter  pf  evidence  to  be  left  to  the  jury,  and  they  gave  a 
verdict  in  favor  of  the  will.(3) 


(1)  Hands  v.  James,  2  Comyn's  Eep.  530 ;  Croft  v.  Pawlet,  2  Stra.  1109 ;  Brioe  v.  Smith, 
Willes's  Eep.  1,  S.  P. ;  Lord  RancM  v.  Parkyns,  6  Dow,  202. 

(2)  2  Str.  1109. 

(3)  STOTB  1\%1. — The  will  need  not  he  read,  even  to  a  blind  ,or  illiterate  testator,  in  the 
presence  of  the  witnesses,  though  it  be  drawn  by  one  who  takes  under  it,  and  executed  in  exr 
trends.  Upon  proving  the  other  formalities  of  execution,  the  law  presumes  he  had  knowledge 
of  its  contents ;  though,  that  it  was  not  read  to  such  a  testator,  may  go  to  the  jury  as  a  circum- 
stance in  proof  of  incapacity,  undue  influence,  or  fraud.  Hemphill  v.  Hemphill,  2  Dev.  291 ; 
Boyd  V.  Cook,  3  Leigh,  32 ;  Shanks  v.  Christopher,  3  A.  K.  Marsh.  145 ;  Lewis  v.  Lewis,  6 
Serg.  &  Eawle,  489,  494,  495,  496 ;  Harrison  v.  Eowan,  3  "Wash.  C.  C.  Report,  580 ;  Tucker 
V.  Calvert,  6  Call,  90 ;  Downey  v.  Murphy,  1  Dev.  and  Batt.  82 ;  Carr  v.  M'Camm,  Id.  2'76. 
Nor  need  the  witness  be  privy  to  the  contents  (Lewis  v.  Lewis,  6  Serg.  &  Rawle,  489,  495 ; 
Eoane,  J.,  in  Burwell  v.  Corbin,  1  Eandells,  16'7);  though  under  the  peculiar  statute  of  Pennsyl- 
vania, if  the  win  be  neither  signed  by  the  testator,  ror  in  his  proper  hand,  it  is  essential  to 
prove  by  two  witnesses  that  he  knew  the  contents.  Lewis  v.  Lewis,  6  Sergeant  and '  Eawle, 
496.  So  in  any  case,  if  the  testator's  instructicsis  for  the  draft  have  been  departed  from,  it  must 
appear  that  the  departure  was  in  some  way  explained  to  him.  Chandler  v.  Ferris,  1  Harringt. 
454.  It  is  well  settled  that  the  witnesses  may  subscribe  at  several  times,  and  not  in  the 
presence  of  each  other.  Eoane,  J.,  in  Burwell  v.  Corbin,  1  Rand.  156 ;  Wright  v.  Wright,  5 
Mo.  &  Payne,  316;  S.  C,  T  Bing.  451;  The  British  Museum  v.  White,  3  Mo.  &  Payne,  689; 
S.  C,  6  Bing,  310  ;  Dudleys  v.  Dudleys,  3  Leigh,  436.  The  testator  need  not  expressly  acknowl- 
edge it  to  be  his  will,  if  he  do  what  is  equivalent  (Small  v.  Small,  4  G-reenl.  220) ;  nor  need  the 
witnesses  see  his  signature  nor  understand  the  nature  of  the  instrument.  Id.  But  see  2  E.  S. 
of  N.  T.  (2d.  ed.)  p.  f,  sub.  3.  The  testator  may  acknowledge  merely  (Roane,  J.,  in  BurweU  v. 
Corbin,  1  Rand.  163),  though  the  paper  lie  at  a  distance.  Eelbeck  v.  Granherry,  2  Hayw.  232. 
And  it  is  perfectly  well  settled  that  he  need  not  subscribe  in  presence  of  the  witnesses.  His  ac- 
knowledgment is  enough.  Dudleys  v.  Dudleys,  3  Leigh,  436;  Shanks  v.  Christopher,  sujira; 
Reynolds'  Lessees  v.  Shirley,  7  HaSi.  pt.  2,  48 ;  HaU  v.  Hall,  11  Pick.  313.  And  a  will  or 
codicil  imperfectly  attested,  may  become  operative  by  a  distinct  codicil  referring  to  and  adopting 
it,  though  the  attesting  witnesses  did  not  see  the  former.  Rut  the  reference  must  be  explicit. 
TJtterton  v.  Robins,  1  Adol.  k  Ellis,  423 ;  S.  C,  2  Nev.  &  Mann.  819.  A  will  executed  in 
presence  of  two  subscribing  witnesses,  one  of  the  latter  being  different  from  the  former  two 
although  the  codicil  refer  to  the  will,  and  affirm  it,  vriU  not  give  effect  to  a  devise.    Dunlap  v. 
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"Witness  abroaxi. 

If  a  subscribing  witness  ig  abroad,  who  onglit  to  be  called  if  he  could 
be'  produced,  his  handwriting  may  be  proved  in  the  case  of  a  will,  as  in 
cases  on  the  execution  of  a  deed ;  and  the  rule  appears  to  be  the  same  in 
courts  of  equity.  Thus,  where  a  question  arose,  whether  it  was  necessary 
to  send  out  a  commission  to  examine  one  of  the  witnesses,  who  was  in 
Jamaica,  Lord  Alvanley,  then  master  of  the  Rolls,  held,  that  it  was  not 
necessary  to  have  his  examination,  but  that  the  case  was  the  same  as  if 
the  witness  were  dead  ;(1)  the  heir  at  law,  he  observed,  did  not  make  a 


Dunlap,  4  Dessaus.  Eq.  Rep.  305.  But  a  codicil  witli  three  competent  witnesses,  may  operate 
aa  a  republication,  or  rather  an  execution  of  an  original  wUl,  which  was  void.  And  where  a 
devisee  attested  an  original  will  which  avoided  the  devise  as  to  him,  a  oodicU  afterwards  in- 
dorsed and  attested  by  indifferent  witnesses,  was  held  to  give  effect  to  the  first  will  in  respect 
to  the  void  legacy.  Mooers  v.  "White,  6  John.  Ch.  Eep.  360,  Sli,  3'75.  And  see  Haven  v.  Poster, 
14  Pick.  534,  and  the  cases  there  cited. 

A  clause  of  attestation  being  annexed  to  a  paper  not  attested ;  held  that,  prima  facie,  it  was 
not  intended  to  operate  even  as  to  personal  property ;  but  the  presumption  was  not  conclusive. 
Jones  V.  Kea,  3  Dev.  301. 

Acknowledgment  alone  is  not  enough  in  New  Jersey,  on  the  words  of  the  statute  there,  which 
requires  the  wUl  to  be  signed  in  presence  of  the  witnesses.  Den  ex  dem.  Compton  v.  Mitton,  1 
Halst.  10. 

The  witnesses  must  attest  in  the  presence  of  the  testator.  Holton  v.  Lloyd,  1  Moll.  31,  32. 
3^e  attestation  clause  need  not  say  expressly  "  in  presence  of  the  testator."  Jackson  ex  dem. 
Bowman  v.  Chriatman,  4  "Wend.  317 ;  Croft  v.  Paulet,  2  Str.  1109 ;  S.  C,  8  Vm.  Abr.  128,  pL  4 ; 
Hands  v.  James,  Com.  Eep.  531 ;  Buh.  N.  P.  264.  The  witness  may  attest  by  merely  signing 
his  initials  (Adams  v.  Chaplin,  1  Hill's  South  Car.  Eq.  Rep.  266),  pr  making  his  mark,  if  he  can- 
not write  his  name.  Den  ex  dem.  Compton  v.  Mitton,  1  Halst.  TO ;  Jackson  ex  dem.  Van 
Dusen  v.  Van  Dusen,  5  John.  R.  144  And  see  Vidal's  Heirs  v.  Duplantier,  1  Lou.  Rep.  (Curry), 
37,  45.  A  formal  publication  in  fact  is  not  necessary.  "Writing,  signing  and  attesting  are,  of 
themselves,  a  sufficient  publication.  Ray  v.  "Walton,  2  A.  K.  Marsh.  73.  If  it  be  apparent  that 
the  testator  intended  to  execute  a  wiU,  that  is  a  sufficient  pubUoation  of  it.  Swift  v.  Boardman, 
1  Mass.  Rep.  258  ;  Roane,  J.,  in  BurweU  v.  Corbin,  1  Rand.  159  ei  seq.  And  per  Gibbs,  C.  J., 
in  Medio  v.  Eeid,  7  Taunt.  361,  362:  "If  the  act  of  the  testatrix  in  calling  on  the  witnesses  to 
attest  her  will,  be  a  publication  of  it,  then  their  attesting  that  she  signed  it,  attests  her  publi- 
cation also,  because  they  attest  that  by  which  she  publishes  it.  I  called  on  the  bar  to  say  what 
publication  was ;  I  do  not  wonder  that  I  had  no  answer ;  for  though  the  parties  use  the  term 
pubUcatiou,  it  is  a  term,  in  this  sense,  unknown  to  the  law.  I  know  what  pubKcation  is,  if 
spoken  of  many  things ;  as  for  instance  of  a  libel.  I  know  what  an  uttering  is ;  if  »  man  puts 
forth  base  money  in  certain  cases,  it  is  an  uttering ;  but  I  do  not  know  what  the  publication  of 
a  will  is.  I  can  only  suppose  it  to  be  that  by  which  a  person  designates  that  he  means  to  give 
effect  to  a  paper  as  his  wiU."    And  see  Coalter,  J.,  in  BurweU  v.  Corbin,  1  Rand.  142. 

Por  various  circumstances  which  bring  the  case  within  or  without  the  rule  as  to  the  presence 
of  the  testator,  and  that  it  is  sufficient  if  he  may,  though  he  do  not,  in  fact,  see  the  witnesses  at- 
test, the  following  oases  are  valuable.  Todd  v.  "Winchelsea,  1  Mood.  &  Malk.  12  ;  S.  C,  2  Can. 
&  Payne,  488, ;  Neil  v.  Neil,  1  Leigh,  6 ;  Russell  v.  Palls,  3  Har.  &  McHenry,  457,  465,  466, 
467,  et  seq. ;  Mason  v.  Harrison,  5  Har.  &  Johu.  480 ;  Edelen  v.  Hardy's  Lessee,  7  Id.  61 ; 
Howard's  "Will,  5  Monroe,  202.  . 

The  testator's  presence  may  be  proved  by  others,  as  well  as  the  subscribing  witnesses.  Gwinn 
T.  Radford,  2  Lit.  137. 

The  law  does  not  require  that  the  witnesses'  names  should  appear  in  any  particular  part  of  the 
win.     It  is  sufficient  that  they  sign.    Ohardon's  Heu's  v.  Bongue,  9  Lou.  Rep.  (Curry),  453. 

(1)  Ld.  Carrington  v.  Payne,  5  Ves.  411. 
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point  of  it,  but  submitted  it  to  tie  court;  and  he  cited  a  case,  where 
it  was  thought  not  only  unnecessary,  but  very  dangerous  to  send  the  will 
abroad.  And  in  another  case,  where  it  was  objected  that  one  of  the  wit- 
nesses was  abroad.  Lord  Chancellor  Thurlow  said,  he  doubted  whether 
the  rule  had  ever  been  laid  down  so  largely,  as  that  the  will  could  not  be 
proved  without  examining  all  the  witnesses,  although  that  had  been  the 
practice.  (1) 


(1)  Powel  V.  Cleaver,  2  Bro-mi  Ch.  C.  504.  See  Grayson  v.  Atkinson,  2  Ves.  460. 
Note  1168. — The  text  speaks  of  various  grounds  for  dispensing  with  tlie  personal  examination 
of  witnesses,  sueli  as  death,  insanity,  absence  from  the  kingdom,  &o.  See  pp.  501,  502,  503. 
These  are  but  illustrations  of  the  general  rule,  that  whenever  the  subscribing  witnesses,  the  pri- 
mary testimony,  are  placed  beyond  the  reach  of  the  party,  he  becomes  entitled  to  the  secondary. 
Chase  v.  Lincoln,  3  Mass.  236.  Other  instances  are,  the  attested  witness  becoming  interested 
or  infamous.  Sears  v.  Dillingham,  12  Mass.  Eep.  358.  A  witness  mterested  must  be  excludedi 
though  he  acquired  his  interest  after  the  will  was  published.  GiU's  Will,  2  Dana,  449.  In  these 
cases  their  handwriting  may  be  proved,  or  the  handwriting  of  the  testator,  or  both.  But  all  the 
witnesses  must  be  first  accounted  for.  Miller  v.  Miller,  2  Bing.  N.  C.  76.  If  any  one  is  within 
the  party's  power,  the  hand  of  others  alone  cannot  be  relied  upon ;  for  as  yet  the  party  has  higher 
evidence,  because  direct  to  the  regular  execution;  whereas  the  handwriting  is  but  drcumslantial. 
Per  Ttndal,  C.  J.,  in  Wright  v.  Doe  ex  dem.  Tatham,  1  Adol.  &  El.  3,  a  distinction  in  the  degrees 
of  evidence,  which  we  before  adverted  to  more  at  large,  ante,  in  the  notes  to  the  1st  volume. 

It  will  be  perceived  by  the  text,  that  the  EngUsh  cases  incline  strongly  that,  in  such  a  case, 
both  the  handwriting  of  the  witnesses  and  the  testator  should  be  shown  (Hopkins  v.  Graffen- 
reid,  2  Bay,  18T ;  Collins  v.  Elliott,  1  Har.  &  John.  1 ;  Jackson  ex  dem.  Hunt  v.  Luquere,  5 
Cowen's  Rep.  221,  223,  224,  S.  P.)  if  such  evidence  be  attainable;  though  if  the  party  fail  in 
either,  as  must  often  be  the  case  where  the  will  is  ancient,  either  the  one  or  the  other  must,  of 
course,  give  way  to  still  inferior  proof  according  to  the  circumstances.  See  Miller  v.  Caruthers,  6 
Serg.  &  Eawle,  215 ;  HaU  v.  Gittings,  2  Har.  &  John.  112.  Where  the  witnesses  were  all  dead, 
and  no  proof  of  then-  handwriting  could  be  found,  proof  of  the  testator's  handwriting  was  received 
as  sufficient.  Duncan  v.  Beard,  2  Nott  &  McCord,  400.  In  respect  to  similar  proof  of  deeds,  see 
ante,  notes  to  the  first  and  second  volumes.  It  is  material  in  the  United  States,  where  courts  of 
record  have  generally  the  power  of  examining  witnesses  abroad,  by  commission  or  othervfise, 
that  this  does  not  vary  the  rule  which  lets  in  the  inferior  testimony.  Text,  502.  It  is  in  the 
option  of  the  party,  to  take  his  commission,  &c.,  or  resort  to  the  secondary  proof  on  the  ground 
that  the  primary  is  beyond  the  jurisdiction  of  the  court.  Turner  v.  Turner,  1  Litt.  Eep.  100,  104 
The  mode  of  proving  death,  absence,  insanity  or  other  disqualification,  is  the  same  as  in  other 
cases. 

The  fact  of  absence  lying  at  a  distance,  and  being  too,  a  kind  of  negative,  usually  presents  the 
greatest  difficulty,  as  in  the  proof  of  other  instruments.  Diligent  inquiry  at  the  proper  places 
is  usually  sufficient,  as  at  the  place  where  the  witness  was  engaged  as  clerk,  though  even  that 
must  be  dispensed  with,  if  the  proper  place  be  not  known  to  the  party.  This  was  so  in  Miller 
V.  Miller  (2  Bing.  N.  C.  '76) ;  and  proof  of  handwriting  was  received,  on  showing  that  the  wit- 
ness had  been  advertised  for  a  week  before  the  trial  in  three  London  newspapers.  Id.  An  in- 
quiry of  the  witness's  nephew  was  proved,  who  replied  that  nothing  had  been  heard  of  him  for 
a  number  of  years ;  and  though  no  inquiry  had  been  made  of  the  absent  witness's  family,  the 
reason  given  was  that  it  was  not  known  who  his  relations  were,  whereupon  proof  of  his  hand 
was  received  even  in  chancery,  on  a  bill  filed  to  estabhsh  the  will.  James  v.  ParneU,  Turn.  & 
Euss.  41";.  In  Tennessee,  a  statute  provides  that  the  return  of  absence  by  the  officer  holding  a 
subpoena  for  the  witness,  shall  let  in  secondary  evidence.  The  statute  was  acted  on  for  the  pur- 
pose of  proving  a  wiU  in  M'Donald  v.  M'Donald  (5  Terg.  307). 

The  fact  being  once  estabhshed  which  lets  in  the  proof  of  handwriting,  a  single  witness  may 
prove  the  handwriting  of  aU.     Hopkins  v.   Graflenreid,   2  Bay,   187.    And   see  Sampson 
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"Witness  denying. 

If  a  subscribing  witness  sboiild  deny  tbe  execution  of  the  -will,  lie  may 
be  contradicted,  as  to  that  fact,  by  another  subscribing  witness ;  and  even 
if  they  all  swear  that  the  will  was  not  duly  executed,  the  devisee  would 
be  allowed  to  go  into  circumstantial  evidence  to  prove  the  due  execution. (1) 
If  one'  of  the  subscribing  witnesses  impeach  the  validity  of  the  will  on 
the  ground  of  fraud,  and  accuse  other  witnesses  who  are  dead,  of  being 
accomplices  in  the  fraud,  the  devisee  may  give  evidence  of  their  general 
good  character.(2) 

Proof  of  old  wiUs. 

"When  the  subscribing  witnesses  are  dead,  and  no  proof  of  their  hand- 
writing can  be  obtained,  as  must  frequently  happen  in  the  case  of  old 


T.  WMte,  1  M'Cord,'  H.  All  the  cases  agree  that  handwriting  may  he  proved.  Samp- 
son V.  "White,  1  M'Cord,  T4.  Absence  from  the  state  is  the  same,  for  this  purpose,  as  death. 
Engles  V.  Bruington,  4  Teates,  345 ;  Bowman  v.  Bartlett,  3  A.  K  Marsh.  90.  The  handwriting 
of  all  the  witnesses  must  be  proved,  unless  such  proof  be  shown  to  be  beyond  reach  of  the  party. 
Jackson  ex  dem.  Hunt  v.  Luquere,  5  Cowen's  Rep.  221,  223,  224;  Hopkins  v.  Albertson,  2  Bay, 
484.  AU  the  witnesses  being  dead,  and  the  handwriting  of  two  proved,  the  other  having  signed 
his  initials,  and  the  testator's  mark  being  signed ;  on  very  slight  proof  of  the  witness's  initials 
and  that  he  had  affixed  the  testator's  mark,  with  possession  under  the  will,  and  the  declaration 
of  an  attesting  witness  in  his  lifetime  that  the  wUl  had  been  properly  executed,  it  was  received 
as  evidence  to  the  jury.  Note,  this  declaration  came  out  incidentally,  on  examining  a  witness 
for  the  defendant,  who  resisted  the  wiU.  Jackson  ex  dem.  Tan  Dusen  v.  Tan  Dusen,  5  John.  Rep. 
144, 154.  The  testimony  of  a  deceased  attesting  witness,  sworn  on  a  former  trial,  was  received  un- 
der an  order  of  chancery,  on  trying  an  ejectment ;  and  held,  it  being  full,  sufficient  proof  of  the  will, 
though  another  attesting  witness  was  alive  and  in  court.  Wright  v.  Doe  ex  dem.  Tatham,  1  Adol.  & 
Ellis,  3.  The  court  expressed  an  opinion  that  the  testimony  of  the  deceased  witness  thus  given, 
was  equal  in  degree  with  that  of  the  living  witness.  In  one  case,  a  mere  exemplification  from  a 
court  of  probate,  though  the  certificate  as  to  the  proof  of  execution  was  imperfect,  the  will  appearing 
to  be  ancient,  was  received  as  proof  both  of  the  execution  and  contents.  Hall  v.  Gittings,  2 
Harr.  &  John.  112,  121,  122.  Not  one  of  the  witnesses  appears  to  have  been  sworn,  or  their 
absence  otherwise  accounted  for,  than  by  inference  from  the  great  lapse  of  time  since  the 
apparent  date  of  the  will,  which  might  lead  to  the  presumption  of  their  death. 

(1)  Austin  V.  "Willes,  Bull.  N.  P.  264;  Pike  v.  Badmering,  cited  2  Stra.  1096;  Low  v.  Joliffe, 
1  Black.  Rep.  365. 

Note  1169. — In  Jackson  ex  dem.  Bowman  v.  Christman  (4  "Wend.  2Y'7,  283),  Sutherland,  J., 
delivering  the  opinion  of  the  court,  says,  "  If  the  subscribing  witnesses  all  swear  that  the  wiU 
was  not  duly  executed,  the  devisee  may  notwithstanding  go  into  circumstantial  evidence  to  prove 
its  due  execution."  "  And  what  circumstances  would  justify  a  stronger  presumption  in  favor  of 
the  validity  of  a  will  than  the  fact  that  the  devisees,  who  had  aU  the  means  of  knowledge  in  their 
power,  treated  it  as  a  valid  will,  entered  upon  and  divided  the  estate  according  to  its  provisions, 
and  continued  so  to  hold  and  enjoy  their  respective  portions  for  more  than  forty  jears?"  Peai^ 
son  V.  "Wightman,  1  Const.  Rep.  336,  S.  P.  But  where  the  witnesses  either  so  deny  or  fail  to 
prove  their  attestation,  the  counter  proof  must  be  very  clear  to  support  the  will.  Id.  See  Handy 
V.  The  State,  1  Harr.  &  John.  42.  So  witnesses  swearing  in  support  of  the  will  may  be  contra- 
dicted;    Spencer  v.  Moore,  4  Call,  423. 

(2)  Fi&Tol.  II,  Chap.  11.  ^ 

Note  1110. — Provis  v.  Reed,  5  Bing.  435,  S.  P.  The  same  case  is  more  fully  reported  in  3 
Moore  &  Payne,  4,  upon  the  same  point.  Doe  ex  dem.  Eccd  v.  Harris,  T  Carr.  &  Payne,  830 
S.  P. 
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wills,  it  will  be  sufficient  to  prove  the  signature  of  the  testator  alone.  In 
a  case(l)  where  the  handwriting  of  two  subscribing  witnesses  was  proved, 
and  no  account  could  be  given  of  the  third,  the  will  being  above  thirty 
years  old,  and  the  testator  having  been  dead  for  twenty  years,  an  objec- 
tion was  made  to  the  proof  of  the  will ;  but  the  master  of  the  EoDs  said, 
he  could  not  see  any  distinction  in  this  respect  between  a  will  and  a  deed, 
except  that  the  former,  not  having  effect  till  the  death,  wants  a  kind  of 
authentication,  which  the  other  has ;  that  is,  from  the  nature  of  the  sub- 
ject ;  but  in  this  case,  he  added,  I  think  the  proof  sufficient ;  for  in  a  late 
case  in  the  Court  of  King's  Bench  (Cunliff  v.  iefton),(2)  an  inquiry  of  the 
same  kind  was  held  sufficient.  The  master  of  the  EoUs  therefore  held, 
that  the  execution  of  the  will  had  been  sufficiently  proved. 

In  the  case  of  Calthorpe-v.  Gough  and  others,  at  the  Eolls,(3)  a  will 
thirty  years  old  (reckoned  from  the  date  of  the  will,  not  from  the  testa- 
tor's death),  was  not  proved  by  witnesses ;  and  it  was  said  at  the  bar,  that 
the  proof  was  not  necessary  on  account  of  the  age  of  the  will ;  and,  in 
support  of  this,  a  case  of  Mackery  v.  Newbolt  was  cited,  in  which  Sir 
Lloyd  Kenyon,  then  master  of  the  Eolls,  is  said  to  have  decided,  that  a 
will  above  thirty  years  old  should  be  read  without  proof,  although  the 
testator  had  died  very  recently.  That  point,  however,  was  not  decided 
in  the  case  of  Calthorpe  v.  Gough,  because  the  plaintiff,  the  heir  at  law, 
admitted  the  will,  and  claimed  under  it.  In  the  late  case  of  Lord  Eancliffe 
V.  Parkyns,(4)  the  Lord  Chancellor  is  reported  to  have  expressed  an  opi- 
nion, that  a  will,  thirty  years  old,  if  there  has  been  possession  under  it, " 
proves  itself,  when  the  attestation  records  the  fact  of  the  signing  of  the 
witnesses  in  the  testator's  presence ;  and,  if  the  signing  is  not  sufficiently 
recorded,  yet  that  the  fact  of  possession  under  the  will,  and  claiming  and 
dealing  with  the  property  as  if  it  had  passed  under  the  will,  would  be 
cogent  evidence  to  prove  the  duly  signing  by  the  witnesses.(5)  The  gen- 
eral rule  seems  to  be,  that  a  will  thirty  years  old,  unless  there  has  been 
possession  under  it,  ought  to  be  proved  like  any  other  will. (6) 


(1)  M'Kenzie  v.  J'raser,  9  Ves.  5. 

(2)  2  Bast,  183. 

(3)  4  Terra  Rep.  lOT,  n.  a,  T09,  n.  (f). 

(4)  6  Dow,  202. 

(5)  6  Dow,  202. 

(6)  Note  llTl. — Per  Lord  Manners,  in  Concannon  v.  Cruise,  2  Moll.  332.  The  general  doctrine 
of  the  text,  that  a  paper  appearing  on  its  face  to  be  an  original  will  thirt;y  years  old,  shall  be  re- 
ceived without  the  usual  proof  by  witnesses,  or  accounting  for  their  absence,  and  showing  their 
or  the  testator's  handwriting,  has  been  adopted  in  the  various  courts  of  the  United  States,  as  far 
as  they  appear  to  have  spoken  to  the  point.  Jackson  ex  dem.  Lewis  v.  Laroway,  3  John.  Gas. 
283,  286.  The  amount  of  the  doctrine  seems  to  be,  that,  in  such  a  case  of  apparent  age,  the  law 
draws  the  inference  that  the  ordinary  proof,  both  direct  and  circumstantial,  is  aU  lost,  and  lets  in 
such  grounds  of  presumption  as  are  more  remote  but  of  a  more  enduring  character.  This  pre- 
sumption is  conclusive,  and  though  the  witnesses  appear  to  be  alive  and  within  reach  of  process, 
that  will  not  preclude  the  inferior  proof.    Doe  ex  dem.  Oldham  v.  'Wolley,  8  Barn.  &  Cress.  22  ; 
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Doe  ex  dam,  Oldnall  v.  Deakiu  3  Can-.  &  Payne,  402;  S.  C,  2  Mann.  &  Byl.  195 ;  Jackson  ex 
dem.  Bowman  v.  Christman,  4  "Wend.  277,  282,  and  the  oaaea  cited  at  the  latter  page  by  Suther- 
land, J. ;  per  Spencer,  J.,  and  Kent,  C.  J.,  in  Jackson  ex  dem.  Burhans  v.  Blaushan,  3  John.  Eep. 
292,  295,  297,  298.  The  rule  is  put  by  Nelson,  J.,  in  Featherley  v.  "Waggoner  (11  "Wend.  603), 
that  the  will  which  comes  to  prove  itself,  must  appear,  on  its  face,  to  have  been  regularly  exe- 
cuted ;  but  Jackson  ex  dem.  Bowman  v.  Christman  (supra),  liolds  that  among  those  marks  of 
regularity,  it  is  not  essential  that  the  attestation  clause  should  mention  the  formalities  of  execu- 
tion, as  that  the  witness  subscribed  in  the  presence  of  the  testator.    4  "Wend.  282. 

The  more  material  difference  between  the  English  and  American  cases  (we  speak  of  a  majority 
of  the  latter),  lies  in  the  date  from  which  the  thirty  years  are  to  be  computed.  In  England,  it  is 
by  the  more  recent  cases,  entirely  settled  that  this  is  the  date  of  the  will,  however  recent 
the  possession,  for  the  presumption  that  the  witness  is  dead  or  absent  governs.  Doe  ex 
dem.  Oldham  v.  "Wolley,  8  Bam.  &  Cress.  22 ;  S.  C.  by  title  of  Doe  ex  dem,  Oldnall  r.  Deakin,  3 
Oarr.  &  Payne,  402,  and  2  Mann.  &  Eyl.  195.  Spencer,  J.,  stated  the  same  principle  and  was  in 
favor  of  the  same  rule  in  Jackson  ex  dem.  Burhans  v.  Blanshan  (3  John.  Eep.  292);  but  was 
overruled  by  Kent,  C.  J.,  and  Tan  Ness,  J. ;  the  other  two  judges  giving  no  opinion.  The 
Supreme  Court  of  New  Tork,  with  which  the  Supreme  Court  in  .Pennsyivania  concurred,  in 
Shaller  v.  Brand  (6  Binn.  435,  439),  maintaiaing  a  more  strict  analogy  to  the  principle  of  pre- 
sumption in  favor  of  ancient  deeds  and  other  writings,  therefore  reckon  from  the  time  when  the 
will  appears  to  have  taken  efffect  in  possession.  Jackson  ex  dem.  Hunt  v.  Luquere,  5  Cowen's 
Rep.  221,  224;  Nelson,  J.,  in  Hewlett  v.  Cook,  7  "Wend.  374,  and  in  Peatherley  v.  "^^'aggoner,  11 
Id.  602.  In  either  view,  it  seems  the  will  is  to  be  first  read,  as  evidence  from  its  face,  and  then 
possession  shown  under  it.  Doe  ex  dem.  Lloyd  v.  Paasingham,  2  Carr.  &  Payne,  209.  This  is 
obviously,  however,  but  a  discretionary  matter  upon  the  order  of  evidence.  For  the  purpose  of 
showing  a  corresponding  enjoyment,  the  acts  and  declarations  of  third  persons  in  possession  are 
admissible.  Jackson  ex  dem.  Van  Dusen  v.  Tan  Dusen,  5  John.  Eep.  144.  Possession  of  all 
the  land  devised  is  not  essential.  It  is  enough  that  part  has  gone  according  to  the  wiU,  and  been 
enjoyed  under  it.  Jackson  ex  dem.  Hunt  v.  Luquere,  5  Cowen's  Eep.  221,  227  ;  Jackson  ex  dem. 
Tan  Schaick  v.  Davis,  Id.  23,  S.  P.  as  to  an  ancient  deed;  Bradstreet  v.  Clark,  12  "Wend.  602, 
677.  Other  acts  of  ownership  in  respect  to  the  land  devised,  beside  direct  possession,  are  admis- 
sible as  auxiliary  proof  in  support  of  an  ancient  will.  Jackson  ex  dem.  Hunt  v.  Luquere,  5 
Cowen's  Eep.  221.  And  in  some  cases,  where  there  could  be  no  actual  possession,  the  land 
lying  wild  and  uncultivated,  acts  of  ownership,  or  other  evidence  of  the  authenticity  of  the  will, 
may  come  in  place  of  possession ;  e.  g.  where  there  are  certificates  of  its  having  been  executed 
and  recorded,  there  being  proof  of  the  age  of  tjie  certificates,  &c.  Jackson  ex  dem.  Lewis  v. 
Laro  way,  3  John.  Cas.  283.  So  where  it  had  been  regularly  proved  and  deposited  in  a  proper  office 
in  England.  Bradstreet  v.  Clarke,  12  "Wend.  602,  677.  In  one  case  the  proof  by  witnesses  being 
deficient,  but  the  will  thirty  years  old,  it  was  received  as  proved,  merely  because  it  came  from 
the  proper  depository,  the  prerogative  office.  By  Lord  Chancellor  Hart,  in  Helton  > .  Lloyd,  1 
MoU.  32.  In  another  case,  on  a  very  ancient  probate,  though  that  was  imperfect,  a  mere  exem- 
plification, without  the  original  will,  was  received.  HaU  v.  Gittings,  2  Har.  &  JoLn.  112, 
121,  122. 

"We  conclude  this  head  of  theproof  of  wills,  with  a  notice  of  some  few  decisions  not  immedi- 
ately ranging  themselves  under  propositions  in  the  text. 

The  onits  probcmdi  of  the  will  lies  with  the  party  appealing  from  the  original  court  of  probate. 
Comstock  v.  Hadlyme,  8  Conn.  Eep.  254;  Buckminster  v.  Perry,  4  Mass.  Eep.  593  ;  Brooks  v. 
Barret,  7  Pick.  01. 

Declarations  of  the  testator  at  the  time  of  tearing  his  will,  replacing  it  in  p.irts,  were  received 
to  show  that  he  meant  to  stop  in  <medio,  and  not  effect  a  revocation.  Doe  ex  d'em.  Perkes  v. 
Perkes,  3  Barn.  &,  Aid.  489. 

It  is  well  settled,  that  a  will  of  lands  or  other  real  estate,  made,  in  a  foreign  country  or  neigh- 
boring state  of  the  Union,  must  be  executed  according  to  the  forms  required  by  the  lex  loci  rei 
sii(B.  The  following  are  a  few  of  the  uuCliorities  to  that  effect.  Kerr  v.  Moun's  Devisees,  9 
"Wheat.  565  ;  Darby's  Lessee  v.  Mayer,  10  Id.  465 ;  "Weston,  J.,  in  Crofton  v.  Ilsley,  4  Grcenl. 
138'  Calloway  V.  Doe  ex  dem.  Joyce,  1  Blaokf.  372;    Eobertaon  v.  Barbour,  6  Monroe,  527. 
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And  as  to  a  will  of  lands  lying  in  one  state,  its  courts  are  not  concluded,  though  the  will  he  de- 
clared void  hy  the  court  of  another.    Rice  v.  Jones,  4  Call,  89. 

Though  a  will  be  formally  proved,  one  witness  may  establish  a  fraud  which  will  overthrow  it, 
e.  g.  a  substitution  of  one  paper  for  another.  So  one  witness  to  rebut  a  fraud  may  prevail  over 
several.  Lewis  v.  Lewis,  6  Serg.  &  Eawle,  497,  per  Duncan,  J.  As  to  weighing  the  credit  of 
subscribing  witnesses,  where  in  their  evidence  they  hesitate,  &o.  See  Mullen  v.  M'Kevley,  5 
"Watts,  399. 

On  the  trial  of  an  issue  of  devisavit  ml  non,  it  was  held  not  competent  In  attacking  the  will,  to 
prove  that  the  testator  had  a  dislike  to  one  of  the  subscribing  witnesses,  when  such  fact  does  not 
otherwise  appear  to  be  relevant.  Nor  can  a  subscribing  witness  he  asked  whether  he  would 
have  attested  the  will  had  he  known  the  dispositions  contained  in  it,  with  a  view  to  show  fraud 
or  imbecility.  Spence  v.  Spence,  4  Watts,  165.  The  declaration  of  one  of  several  devisees,  that 
the  will  was  unduly  obtamed,  was  received  as  evidence  on  the  trial  of  such  an  issue,  especially 
to  avoid  the  devise  in  his  own  favor.     Brown  v.  Moore,  6  Terger,  272. 

*  *  In  Northrop  v.  Wright  (7  Hill,  478),  it  was  held  by  the  Court  of  Errors  (overruling  the 
judgment  of  the  Supreme  Court,  in  the  same  case,  24  Wend.  221),  that  to  entitle  a  wiU  of  real 
estate  to  be  read  in  evidence,  after  thirty  years,  withoutproof  of  its  authenticity,  possession  must 
appear  to  have  been  held  in  accordance  with  its  provisions.  That  after  the  lapse  of  sixty  years 
from  the  date  of  the  wiU,  its  execution  may  be  established  without  any  effort  to  procure  the  at- 
tendance of  the  subscribing  witnesses,  as  they  may  be  presumed  to  be  dead ;  but  it  will  not  be 
presumed  without  some  evidence  of  effectual  inquiry,  that  there  are  no  persons  living  who  can 
testify  to  the  handwriting  of  the  subscribing  witnesses.  *  * 


INDEX    TO    VOLUME    III. 


A. 

ABANDONMENT, 

of  property  insured,  when  necessary,  258. 
interruption  of  voyage  not  aground  for,  258,  259. 
form  0^  261. 
ground  of,  258-261. 
notice  of,  259. 

may  be  within  a  reasonable  .time  after  loss,  262. 
acquiescence  in,  when  amounting  to  aeceptance  of,  262. 
acceptance  of,  by  agent  at  lloyd's,  263. 

ABATEMENT, 

pleas  in,  433.    See  titles  Non-joinder,  Misnomer,  Ooverl/are^  Partner. 
issue  on  plea  of,  right  of  reply,  437. 
entry  requisite  for  avoiding,  595. 
by  younger  brother  or  sister,  596. 

ABBEY  LANDS, 

discharged  from  tithes,  475-47'?. 

what  are  not  discharged  from  tithes,  477. 

ABSENTING, 

to  delay  creditors,  proof  of,  639. 
from  what  place,  639. 
breach  of  appointment,  639. 

ABUTTALS, 

proof  o^  in  actions  of  trespass,  503,  504. 

ACCEPTANCE, 

of  bill,  date  of,  how  proved,  175. 
what  amounts  to,  172-177. 
collateral,  when  sufficient,  176. 

in  case  of  inland  bills,  177. 

in  case  of  foreign  bills,  177. 
in  what  terms  it  may  be  expressed,  177. 
when  presumed,  177-179. 

from  keeping  a  bUl  left  for  acceptance,  179. 

from  destruction  of  a  bill,' 179. 
whether  presumed,  when  bill  sent  to  drawee  as  agent  of  holdett  179. 

whether  it  is  conditional,  or  absolute,  a  question  of  law,  180. 
by  mistake,  179. 
forgery  of,  179. 
conditional  as  to  place  of  acceptace,  180. 

Stat.  1  &  2  Geo.  IT,  respecting, 

applies  to  bills  payable  at  other  places  besides  a  banker's,  180,  181. 
applies  where  the  condition  is  in  the  language  of  the  drawer,'181. 
admits  signature  of  drawer,  when,  l§8u 

although  biU  forged,  179. 
admits  authority  of  agent  to  draw  bUl,  172. 
admits  partnership  as  stated  in  bill,  173. 

Vol.  in.  49 
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admits  ability  of  drawer,  189. 

does  not  admit  signature  of  indorser,  192. 

though  the  indorsement  is  made  by  the  drawer,  192. 
when  it  admits  competency  to  indorse,  193, 

whether  it  may  amount  to  admission  of  partnership  of  indorsers,  191-193. 
evidence  of  receipt  of  value  from  drawer,  229. 
for  honor,  rule  as  to  time  for  presentment  of  payment,  226. 
of  goods,  what  sufficient,  within  Statute  of  Frauds.    See  title  Statute  of  Frauds. 

general  rule,  366. 
of  sample,  when  sufficient,  within  Statute  of  Frauds,  867. 
by  agent,  not  sufficient  within  Statute  of  Frauds,  368. 
of  symbol,  when  sufficient  within  Statute  of  Frauds,  361. 

ACCEPTOR.     See  titles  Acceptance  and  BiU  of  Exchange. 

ACCESS, 

want  of,  cannot  be  proved  by  parents,  602. 

cannot  be  proved  by  declarations  of  parents,  602. 
in  what  cases  evidence  of  illegitimacy,  600,  601. 

ACCOMMODATION, 

acceptor  may  bring  action  for  money  paid,  424. 

bin,  drawer  not  a  competent  witness  for  acceptor  of,  198,  199. 

unless  he  has  become  bankrupt  and  obtained  certificate,  198. 

indorser  of,  competent  to  prove  receipt  of  value,  228,  229. 

payee  of,  competent  to  prove  consideration,  228. 

ACCORD  AND  SATISFACTION, 

not  evidence  under  plea  of  non  est  /acton,.  463. 
evidence  under  plea  of  non  assumpsit,  440. 
tender  of  satisfaction,  when  sufficient,  440-442. 
acceptance  of  smaller  sum,  440. 
evidence  of,  admissible  in  action  for  defamation,  665. 

ACCOUNT  STATED, 
action  on,  430. 

promissory  note,  when  evidence  under,  183,  184. 
bill  of  exchange,  when  evidence  under,  183,  1 84. 
interest,  whether  allowed  on,  430. 
action  on  balance  need  not  be  proved  as  laid,  in,  430. 
not  conclusive  of  amount  due,  430. 
may  relate  to  a  single  item,  431. 
not  necessary  to  prove  items  of,  431. 
may  relate  wholly  to  plaintiff's  demand,  431. 
statement  of  account,  the  consideration  of  assumpsit  on,  431. 
when  nominal  damages  recoverable  on,  431. 
award,  evidence  of,  431. 

qualified  acknowledgment,  whether  evidence  of,  431. 
action  on,  when  it  lies  between  partners,  431. 

only  lies  between  partners  for  final  balance,  431. 
where  an  express  promise,  431. 

infant  not  hable  in,  431. 
with  wife  of  defendant,  431. 
with  surviving  partner,  432. 
with  personal  representative,  432. 
including  debts  of  a  former  firm,  432. 
effect  of,  in  admitting  character  of  plaintiff,  432. 

in  changing  nature  of  debt,  432. 

with  reference  to  Statute  of  Frauds,  432,  433. 

ACKNOWLEDGMENT.    See  title  Statute  of  Limiiatimis. 

ACQUITTAL, 

record  of,  in  action  of  trespass,  611. 

ACTION, 

time  of  commencement  of;  409. 

commencement  of,  how  proved  in  suits  by  attorneys,  306. 

in  debt  fol-  penalties,  478. 

with  reference  to  the  Statute  of  Limitations,  449-461. 
when  process  is  irregular,  450. 
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in  action  for  goods  sold  and  delivered,  409. 
matters  arising  after,  440. 

in  the  case  of  a  tender,  446,  44^. 
locality  of,  in  debt  for  penalties,  419. 

ACT  OF  PARLIAMENT, 

private  act  containing  public  clauses,  509. 

ADJUSTMENT, 

may  be  impeaohed,  in  what  oases,  263. 

may  be  given  in  evidence  without  being  pleaded,  263-265,  266. 

on  what  principles  may  be  settled,  265. 

does  not  require  a  stamp,  265. 

prima  facie  evidence  of  amount  of  loss,  263-265. 

not  conclusive,  265. 

by  agent,  263. 

ADMINISTRATOR, 

evidence  in  action  by,  662.     See  title  Executor. 

time  of  limitation,  when  accruing  in  case  of,  460. 

vesting  of  property  in,  538. 

proof  of  being,  665. 

letters  of  administration,  665. 

how  proved,  665. 

stamp  on,  665. 

defects  in,  665. 
when  voidable  or  void,  665. 
impeached  by  matters  dehors,  665,  666. 
de  bonis  non,  proof  of  title  of,  665. 

when  he  may  sue  on  notes  given  to  first  admlniatrator,  663-665. 
payment  to,  before  repeal  of  letters,  666. 

ADMIRALTY  COURT, 

sentence  of,  when  evidence  of  legal  capture,  250. 

ADMISSION, 

during  treaty,  when  binding,  l'Z5.     3  Denio,  258. 

of  signature,  made  in  course  of  treaty,  115. 

by  payment,  offer,  or  promise,  115. 

by  one  of  several  acceptors  or  makers  of  note,  IT 5. 

by  partners,  115. 

of  signature,  by  acceptance  of  bill,  112,  119. 

of  authority  of  agent,  by  acceptance  of  bill,  112. 

of  indorsement  of  bill  or  note,  191. 

of  indorser,  not  evidence  of  indorsement  against  other  parties,  191. 

of  indorser's  signature,  an  acceptance  does  not  amount  to,  191,  193. 

though  the  indorsement  is  made  by  the  drawer,  191-193. 
of  competency  to  indorse  bill,  193. 

of  indorser,  in  action  by  indorsee  v.  indorser  and  drawer,  200. 
of  partnership  of  indorsers,  whether  acceptance  may  amount  to,  193. 
of  signature  of  drawer  and  maker,  indorsement  amounts  to,  201. 
of  ability  of  antecedent  party,  indorsement  amounts  to,  201. 
by  drawer,  of  handwriting  of  indorser,  20  J. 
of  subsequent  indorsements  by  indorser,  201. 
by  payment  into  court.    See  title  Payment  into  Gowt. 
of  liability,  dispenses  with  proof  of  protest,  226. 
of  occupation  by  plaintiff's  testator  as  leaseholder,  611. 
may  he  proved  by  arbitrator,  114. 
by  under-sheriff,  684. 
by  agent,  686. 

by  party,  when  it  cures  a  misnomer  in  process,  688.    See  title  Decla/raiiom. 
by  petitioning  creditor,  when  evidence  against  assignees,  630. 

invalidating  his  own  debt,  630. 
by  bankrupt  made  after  bankruptcy,  evidence  for  assignees,  when,  656. 
by  bankrupt  before  bankruptcy,  admissible  to  show  collusion,  656,  651. 
of  bankrupt  respecting  jvritten  document,  not  evidence  without  producing  it,  666.. 
by  assignee  before  he  became  such,  not  admissible,  651. 
of  defendant's  marriage,  436. 
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of  plaintiff's  marriage,  525,  526. 

of  title  of  executor  by  plea  in  bar,  663. 

of  assets  by  executor,  672. 

ADMITTANCE, 

of  copyholder,  how  proved,  602. 
relation  of,  to  surrender,  602. 
is  the  admittance  of  persons  in  reversion,  602. 
not  required  on  grants  in  reversion,  602. 
mistake  in  entry  of|  may  be  proved,  602. 
proved  by  draft  in  possession  of  ste-frard,  602. 
heir  when  required  to  be  admitted,  602. 
admittance  of  devisor  must  be  proved,  602. 
effect  of,  in  action  of  ejectment,  612.    ' 
to  copyholds,  does  not  make  &  possessio  fral/ris,  596. 

ADULTBET, 

action  of  trespass  for,  521,  522. 

whether  it  hes  after  a  separation,  525,  528. 
proof  of,  526. 

within  what  limit  of  time,  526. 
mutual  conduct  of  husband  and  wife,  52Y. 
matters  of  aggravation,  527,  528. 

settlement  and  provision  for  children,  527. 
matters  of  defence  in,  627,  528. 
circumstances  in  mitigation,  528. 
defendant  may  prove  marriage  invalid  and  void,  527. 

ADTEESB, 

seizin,  what  is,  58^, 

in  case  of  receipt  of  rent,  581. 
possession,  what  is,  581. 

in  case  of  cestui  que  trust,  581. 

in  case  of  mortgagor,  581. 

in  case  of  tenant,  581. 

in  case  of  encroachments  on  waste,  581. 

in  case  of  glebe  lands,  621. 

entry  by  younger  brother  or  sister,  582. 

ADVERTISEMENT, 

how  oohnected  with  agreement  under  statute  of  frauds,  351. 

AFFIDAVIT, 

when  proof  of  publication  of  newspaper,  553. 

evidence  of  authority  to  take,  553. 

of  petitioning  creditor,  conclusive  upon  him,  630. 

AGENT.    See  title  Servant. 

payment  of  deposit  to,  on  sale,  361,  362. 

contract  of  sale,  by  principal  may  sue  on,  361,  362. 

when  principal  cannot  sue  upon,  377. 
contract  by,  when  principal  may  sue  and  be  sued  on,  377. 
when  he  may  sue  as  principal,  377. 
not  authorized  to  give  a  warranty,  when,  390. 
principal  liable  for  fraud  of,  395. 
contract  by,  for  goods,  462. 
delivery  of  goods  to,  407. 
authority  of,  to  make  adjustment,  263. 
execution  of  deed  by,  459. 

what  a  sufHciefit,  within  the  statute  of  frauds,  371,  372. 
letter  to,  when' evidence  of  signature  within  statute  of  fVauds,  371. 
for  receiving  attorney's  bill.     See  title  Atioi-my. 
in  the  commission  of  a  trespass,  500. 
tender  to,  when  sufficient,  446. 
tender  by,  when  suffioiont,  446. 

acknowledgment  by,  to  take  a  case  out  of  statute  of  limitationa,  453,  454. 
when  liable  for  money  had  and  received,  419. 
Uable  for  money  received  till  paid  over,  419,  420. 

although  passed  in  account,  420. 
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if  paid  to  principal  after  notice,  420. 

if  not  received  to  use  of  principal,  420. 
receiving  money  to  use  of  principal,  cannot  retain  on  ground  df  illegality,  420. 
persona  giving  credit  to  cannot  recover  against  principal^  317. 
principal  when  liable  for  contracts  by,  402,  403. 
cannot  recover  from  principal  of  agent  employing  him,  413-415. 
biU  of  exchange  accepted  by,  how  declared  on,  142. 
proof  of  authority  of,  to  execute  bill  or  note,  146,  lit. 
authority  of,  to  draw  biU  admitted  by  acceptance,  188. 

to  indorse  bfll,  not  admitted  by  acceptance,  189-193. 
presentment  of  bill  to,  210,  213. 
authority  of,  to  subscribe  policies,  231. 

to  be  produced  if  in  writing,  231,  232. 

recognition  of,  232. 
notice  to  quit  given  by,  589. 
demand  of  rent  by,  592. 
of  foreign  principal,  sale  by,  STT. 
when  he  may  sue  as  principal,  3T5,  311. 
when  principal  may  sue  on  contract  by,  311. 

who  sufficient  within  the  meaning  of  the  statute  of  frauds,  352,  311,  372. 
within  statute  of  frauds,  need  not  be  authorized  in  writing,  352.    See  iltle  Praude,  Statute  of. 
may  sell  goods  on  credit,  376. 
cannot  sell  stock  on  credit,  376. 

acceptance  by,  whether  sufficient  within  statute  of  frauds,  368. 
publication  of  libel  by,  553. 
Uen  of,  for  work  of  persons  employed  by  him,  548. 
lien  derived  through  acts  of,  548. 
conversion  of  goods  by,  541,.  542. 
of  Lloyds.    See  title  Lloyds. 

AGISTMENT  TITHE, 

evidence  of  perception  of,  474. 

AGRJEEMENT, 

written,  evidence  of  tenancy,  291. 

cannot  be  supplied  by  parol,  when  void  ifor  want  of  stamp,  291. 
for  lease,  stamp  required  for,  292. 
operating  by  way  of  present  demise,  292. 
for  future  lease,  293. 
for  lease  and  actual  demise,  distinction  between,  292,  293. 

ALLEGATION, 

of  matter  of  substance,  568. 

of  matter  of  description,  568. 

unnecessary,  must  be  proved,  when,  143-145. 

ALTERATION, 

of  bill  or  note,  when  it  makes  a  new  stamp  requisite,  152. 

when  it  must  be  proved  to  have  been  made  prior  to  ac6eptaiic6;  152. 

when  made  to  correct  a  mistake,  152-155. 

when  made  before  or  after  negotiation,  156. 

cannot  be  made  afi^r  bill  is  due,  156. 
of  policy  of  insurance,  when  requiring  new  stamp,  233. 

objection  precluded  by  payment  into  court,  233. 
of  award  by  stranger,  461,  462. 
of  deed,  461.     1  Denio,  240;  22  Wend.  388 ;  3  Bark  S.  C.  R.  404;  2  Barb.  Gh.  R.  119,  u. 

by  party,  461. 

by  stranger,  461. 

in  material  part,  461,  462. 
of  will,'  effect  of  as  a  revocation,  607. 

AMENDS,  .  •'■' 

tender  of,  in  replevin,  496. 
to  whom  made,  496. 
at  what  time,  496. 

APOTHECARY, 

proof  of  qualification  of,  557. 

APPOINTEE, 

of  uses,  not  assignee  of  appointor,  467. 
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APPOINTMENT, 

proof  of,  in  action  for  libel,  555. 

ARBITRATION.    See  title  Award. 

evidence  of  matters  in  difference  referred  to,  346,  347. 

ARBITRATOR,    gee  title  Umpire. 
competent  to  prove  admission.  Hi. 

may  be  examined  touching  what  matters  in  difference,  34T. 
whether  competent  witness  in  action  for  malicious  arrest,  b11. 
determination  of  authority  of,  346. 
death  of  party,  a  revocation  of  authority  o^  346. 
how  provided  against,  347. 

ARREST, 

proof  of,  in  action  for  false  imprisonment,  515. 

in  action  for  malicious  arrest,  574.    See  title  Malicious  Arrest, 
idr  balance  of  account,  576. 
proved  by  return  of  writ,  574. 
resistance  of,  518. 

ASSAULT.    See  titles  Son  Assault,  Demesne. 
proof  of,  515. 

plea  of  guilty,  in  action  for,  517,  518. 
felonious,  617. 

ASSETS,     , 

proof  of,  469. 

whether  a  reversion  is,  469. 
proof  of,  under  plea  ofplene  admmisiraiiH,  670. 
receipt  of,  after  commencement  of  suit,  670. 
probate  stamp,  evidence  of,  671. 
inventory,  evidence  o^  671. 

defendant,  upon  issue  onplene  admimstramt,  only  liable  for  amount  of  assets  proved,  671. 
judgment  recovered,  not  assets  till  execution  levied,  672. 

plea  otpleTie  admmisiramt  prceier,  admits  plaintiff's  demand  to  the  amount  of  assets  con- 
fessed, 673. 
admission  of,  by  acknowledgment  of  sum  awarded,  672. 

by  acknowledgment  of  justice  of  debt,  672. 

by  submission  to  arbitration,  673. 

by  payment  of  interest  on  bond,  673. 

by  pleading,  or  suffering  judgment  by  default,  673. 
when  exhausted,  673. 
order  of,  for  legal  payment  of  debts,  673. 
judgment  not  docketed,  673. 

payment  of  simple  contract  debts,  without  notice,  674. 
payment  of  residue  without  notice,  674. 
constructive  notice  of  debts  of  record,  674. 
payment  of  bond  debts,  proof  of,  674. 
retainer  of,  675. 

moneys  discharged  in  payment  of  debts,.  675. 
by  executor  de  son  tort,  675. 
replication  as  to  time  of  having,  676. 

ASSIGNEE, 

of  landlord,  title  of,  when  disputable,  294. 
of  part  of  premises  not  liable  in  covenant,  467. 
of  premises  not  liable  after  assignment  over,  467. 
of  insolvent  debtor.    See  title  Insolvent. 

ASSIGNEES  OF  BANKRUPT, 

notice  in  case  of  dishonored  bill,  213. 
when  liable  in  action  for  use  and  occupation,  288. 
,what  an  acceptance  of  premises  by,  288. 
when  demand  and  refusal  necessary  in  action  of  trover  by,  540. 
evidence  in  actions  by  and  against,  627. 
title  of,  when  to  be  proved  in,  629. 
when  title  not  stated  in  the  pleadings,  629. 

founded  on  contract  with  themselves,  629. 
where  contract  made  with  bankrupt  affirmed  by  them,  629. 
proof  of  title,  when  dispensed  with,  630. 
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by  affidavit  of  petitioning  creditor's  debt,  630. 
by  plea  of  payment,  630. 
by  description  in  catalogue  of  sale,  630. 
by  exhibitiog  account,  630. 
not  dispensed  with,  by  proving  debt,  631. 
title  of,  how  proved,  631. 
commission,  631. 
assignment  of  personal  property,  631,  632. 

real  property,  631. 
relation  of  assignment,  632. 
proof  of  trading,  633. 

buying  and  selling,  what,  633. 

by  farmer,  633. 
declarations  at  time  of  trading,  634 
acts  of  bankruptcy,  provisions  of  6  G.  IV,  c.  16,  respecting,  633.    See  title  Banleruptcif. 
conveyances  of  property,  636. 
declaration  of  insolvency,  631. 
compounding  with  creditors,  631. 
intent  to  delay  creditors,  638. 
declarations  of  party  absconding,  638. 
absenting,  proof  of,  639. 
keeping  house,  proof  of,  639. 
denial  of  creditor,  639. 
denial  explained,  639. 
order  to  deny,  640. 
fraudulent  grant,  641,  642. 
of  whole  estate,  641. 
of  part  of  estate,  641. 
contemplation  of  baakruptcy,  641. 
involuntary  transfer,  642. 
voluntary  transfer,  642. 
proof  of  grant,  642. 
lying  in  prison,  643. 
relation  of,  643. 
day-rule,  643. 
bankruptcy  after  trading,  643. 

before  commission,  643,  644. 
joint  act  of  bankruptcy,  644. 
petitioning  creditor's  debt,  644. 
amount  of,  644. 
interest  on,  644. 
rebate  of  interest,  644. 
legal  debt,  644. 

debt  due  to  husband  and  wife,  644. 
debt  barred  by  Statute  of  Limitations,  645. 
payable  infuiuro,  645,  646. 
during  the  trading,  645. 
before  the  bankruptcy,  646. 
evidence  of  debt,  64G. 
declarations  of  bankrupt,  646. 
notice,  when  required,  647. 
service  of  notice,  647. 
notice  not  part  of  case,  647. 
notice,  form  of,  647. 
notice,  proof  in  default  ofj  648. 
proof  after  notice,  648. 
depositions,  when  conclusive,  648. 
conclusive  of  what,  648,  649. 
depositions,  evidence  contained  in,  649. 

defect  of  depositions,  when  supplied,  649. 
right  of  inspecting,  650. 
record  of  proceedings,  650. 
title  under  several  commissions,  650. 
action  by  assignees  of  diflferent  partners,  650. 
action  by  assignees  under  separate  commissions,  650. 
actions  for  joint  debt,  650,  651. 
title  of  assignees,  how  impeached,  651. 
commission  void,  651. 
concerted  act  of  bankruptcy,  651. 
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petitioning  creditor's  debt  wlien  impeached,  651. 
evidence  in  particular  actions,  651. 

transactions  after  bankruptcy,  when  protected,  652. 
notice  of  act  of  bankruptcy,  proofed  652. 
ionajide  dealings,  what  protected,  652. 
set-off,  right  of;  653. 

when  accruing,  653. 
reputed  ownership,  653,  654. 

presumption  of,  654. 

notoriety  of  ownership,  654. 

proof  of  sale,  654. 

marking  property,  654. 

tenant  in  common,  reputed  ownership  by,  654. 

sale  and  return,  reputed  ownership  on,  655. 
particulars  of  demand,  655. 
examination  before  commissioners,  655. 
admission  by  petitioning  creditor,  655. 

by  bankrupt,  656. 

by  assignee  before  appointment,  65'7. 
competency  of  witness,  657. 
bankrupt  incompetent  to  support  or  defeat  commission,  657,  658, 

not  to  be  cross-examined  as  to  matters  tending  to  support  or  defeat  the  commission, 
658. 
to  what  matters  he  may  be  examined,  658,  659. 
may  be  examined  to  prove  knowledge  of  his  insolvency,  658. 
may  prove  the  signature  of  commissioners,  658. 
cannot  be  examined  to  increase  the  fund,  658. 
may  be  examined  to  diminish  the  fund,  659. 
may  be  made  competent  by  release,  when,  659. 
wife  of  bankrupt,  competency  of,  660. 
attorney  of  bankrupt,  when  competent,  660. 
creditor  incompetent  to  increase  the  fund,  660. 
to  support  the  commission,  660,  661. 
although  he  has  not  proved,  661. 
petitioning  creditor  competent  to  defeat  commission,  661. 
competent  to  reduce  his  own  debt,  661. 
incompetent  to  support  commission,  661,  662. 

competent  to  support  commission  against  member  of  Parliament,  ■when,  661. 
creditor,  how  made  competent,  661,  662. 
assignee,  when  a  competent  witness,  662. 

commissioner,  whether  a  competent  witness,  662. 

ASSIGNMENT, 

of  term,  when  presumed,  582,  583. 

fraudulent,  an  act  oflDaiikruptcy.     See  title  Franduleni  Grant. 

by  lessee,  what  amounts  to,  465,  466. 

assignment  by  act  of  law,  does  not  amount  to,  465. 

whether  a  devise  by  wiU  amounts  to,  465. 

depositing  lease  as  a  security  does  not  amount  to,  465. 
of  reversion,  proof  of,  465-467. 
of  term,  proof  of,  465-467. 

ASSIGNMENT,  FOR  BENEFIT  OF  CREDITORS, 

when  void.    Dunham  v.  Waterman,  17  N.  Y.  Rep.  9 ;  and  Nichols  v.  McEwen,  Id.  22. 
when  not  followed  by  delivery.     Griffin  v.  Marqua'.dt,  Id.  28. 

ASSUMPSIT  INDEBITATUS.    See  title  Common  Counts. 
in  what  cases  it  lies,  399,  400. 
for  use  and  occupation,  284.    See  title  Use  and  Occvpation. 

ATTESTING  "WITNESS.     See  title  Deed. 
proof  in  absence  of,  173,  174. 
proof  of  execution  of  bill  or  note  by,  173,  174. 

signature  of,  whether  sufficient  without  proving  identity  of  party  executing,  173,  174. 
proof  of  notice  to  quit  by,  590. 
to  a  wiil,  proof  by,  754-764. 

ATTORNEY, 

action  for  services  by,  300-302. 
retainer,  how  proved,  305-307. 
agreement  to  pay  costs,  means  taxed  cos.  ts,  307. 
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taxation,  when  made,  and  effect  ofj'  SO'T-SOS. 

where  nothing  can  be  recovered  for  services,  309,  310. 

negligence  of  when  a  defence  to  action  for  fees,  309.     10  Mete.  128. 

not  a  defence  to  action  for  fees  when  some  benefit  derived,  309. 

not  a  defence  where  other  causes  have  occasioned  loss,  309. 
errors  of,  which  prevent  his  recovering  his  fees,  309,  310. 
cannot  recover  for  fees,  when  the  business  has  been  done  by  articled  clerk,  308. 
,     proof  of  admission,  308. 

bill  of,  statute  relating  to,  302. 
what  are  fees  and  disbursements  of,  within  2  G-.  II,  o.  23,  302. 
bin  of,  when  the  pendency  of  a  cause  may  be  collected  from,  301. 
bill,  delivery  of,  when  necessary,  300,  301. 

when  not  necessary,  302. 
must  deliver  bill  for  business  done,  in  what  courts,  300. 
must  deliver  bUl  for  proceedings  in  bankruptcy,  302, 

need  not  deliver  bill,  unless  when  business  done  by  authority  of  some  court,  301. 
must  deliver  biU  where  single  item  taxable,  302. 

when  he  may  recover  part  of  his  bill,  where  particular  item  not  properly  set  forth,  302. 
whether  he  may  recover  items  connected  witb  his  professional  capacity,  when  biU  not  duly 
delivered,  302,  303. 

connected,  303. 
executor  o^  need  not  deliver  a  bUl,  303. 
delivery  of  bill  not  necessary,  where  defendant  an  attorney,  though  he  became  such  after 

action  brought,  303. 
delivery  of  biU  of,  why  required,  303. 
delivery  of  bill  of,  how  proved,  303. 

delivery  of  bill  of,  how  proved  where  clerk  of  attorney  dead,  303. 
delivery  of  biU  of,  at  counting-house,  not  sufBcient,  303. 

at  last  apparent  place  of  abode,  sufficient,  303,  304. 

need  not  be  to  defendant  in  person,  304. 

to  agent  sufficient,  304. 

to  substituted  attorney  sufficient,  304. 

to  one  of  several  persons,  when  sufficient,  304. 

must  be  within  one  lunar  month  before  the  action^  304. 

where  bill  is  set-off,  304. 
agency  for  receiving  biU,  how  recognized,  304,  305. 
action  by,  commencement  of,  how  proved,  305. 
bill  of,  contents  proved  by  copy,  305. 
must  be  left  with  defendant,  303. 
errors  in,  may  be  rectified,  305. 
proved  by  duplicate  original,  305. 
proved  by  copy,  without  notice  to  produce  original,  305. 
proof  of  charges  in,  when  bUl  taxed,  306. 

not  taxed,  306. 
proof  of  reasonableness  of  charges  in,  SOT. 
proof  of  retainer  in  action  by,  305. 

proof  of  retainer  in  action  by,  when  one  attorney  does  business  for  anoiiier,  309,  306. 
delivery  of  former  biU  of,  evidence  in  case  of  additional  items,  308. 

in  case  of  increase  of  charge,  308. 
clerk  oi^  declarations  by,  evidence  to  prove  labor  gratuitous,  308. 
omission  of,  to  take  out  certificate, 

defence  to  action  for  fees,  308. 
omitting  to  take  out  certificate,  must  be  re-admitted,  308. 
omission  of,  to  take  out  certificate  in  previous  year,  308. 
not  a  solicitor  in  chancery,  may  maintain  action  for  fees  in  bankruptcy,  308. 
demand  by,  after  tender,  448. 
of  bankrupt,  when  a  competent  witness  to  prove  act  of  bankruptcy,  659. 

ATTORNMENT, 

effect  of,  in  action  for  use  and  occupation,  293,  294. 
to  mortgagee,  289. 

AUCTION,  .  ,  : 

sale  by,  what  a  sufficient  acceptance  of  goods  at,  within  the  Statute  of  Frauds,  368. 

of  real  property,  within  Statute  of  Frauds,  350-361. 

of  personal  property,  within  Statute  otFrauds,  367. 
fraudulent  biddings  at,  360. 
lease  read  at,  vendor  bound  by  description  in,  356. 
representations  at,  must  be  proved  by  vendor,  356. 
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notice  of  terms  of,  what  sufficient,  375. 
when  avoided  by  employment  of  puffers,  375. 

AUCTIONEER, 

right  of  set-off  against,  371. 

right  of  set-off  by,  377. 

notice  of,  on  catalogue,  how  connected  with  conditions  of  sale,  351.  ... 

signature  of,  not  sufiScient  within  Statute  of  Frauds  when  action  brought  in  his  own 

naifle,  352. 
sufficient  agent  for  seller  within  Statute  of  Frauds,  352,  353. 

for  buyer  within  Statute  of  Frauds,  353. 
not  in  general  liable  for  interest,  363. 
in  what  cases  liable  for  interest,  363. 
duty  of,  on  paying  over  deposit,  36-2. 
clerk  of,  not  authorized  to  sell,  353. 
papers  delivered  by,  when  requiring  stamp,  353. 
when  he  may  maintain  an  action  in  his  own  name,  377. 
liable,  when  name  of  principal  not  disclosed,  362. 
signature  of,  binding  on  vendor,  372. 

AWAED, 

evidence  in  action  on,  330,  et  seq, 

issues  in  action,  331. 

authority  of  umpire,  332. 
proof  of  submission,  331. 

of  award,  333. 
when  valid,  333-338. 
effect  of,  339-342. 

as  an  admission,  339-341. 
defence  to  an  action  on,  343-346. 

revocation  of  authority,  346-348. 
reference  of  an  action,  not  referable,  331. 
action  on,  demand  of  payment  in,  339. 

proof  of  payment  in,  339. 
effect  of,  as  an  admission,  339,  341. 
apparent  defects  in,  a  defence  in  action  on,  343. 

extrinsic  matters  relating  to,  when  a  defence  in  action  on,  334,  343-346. 
notice  of,  not,  in  general  necessary,  338. 

when  to  be  proved,  339. 
allegation  of  time  of  making,  or  day  of  enlargement,  immaterial,  338. 
in  shape  of  an  opinion,  sufficient,  334 
whether  interest  allowed  on,  429. 
does  not  change  the  property  into  goods,  538. 
alter  ition  of,  by  stranger,  462. 
evidence  to  prove  an  account  stated,  331. 
submission  to,  by  all  the  parties,  must  be  proved,  331. 

by  rule  of  court,  how  proved,  331. 

by  judge's  order,  how  proved,  331. 


B. 

BAIL, 

may  recover  expense  of  retaking  principal,  424. 
contribution  between  joint  bail,  424. 

in  action  for  contribution  between,  the  judgment  must  be  proved,  424. 
refusal  of,  not  evidence,  under  replication  de  injuria,  521. 
indorsement  of  writ,  evidence  of,  574. 
affidavit  of,  must  be  proved,  when,  574. 
manner  of  proving,  574. 


AIL  BOND, 

when  bailiff  competent  witness  to  prove  execution  of,  483. 
execution  of,  before  condition  filled  up,  483. 
action  on,  plea  of  nil  debet,  482. 
execution  o^  after  return  of  writ,  482. 
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BAILIFF, 

admission  of,  when  binding  on  sheriff,  685. 
recognition  of  acts  of,  by  sheriff,  683. 
declarations  by,  whilst  detaining  prisoner  in  custody,  686. 
how  connected  with  sheriff,  681,  682. 

warrant  of  sheriff,  682. 

paper  delivered  by  bailiff,  682. 

bond  of  indemnity,  682. 

indorsement  of  writ,  682. 
declarations  of,  as  to  not  arresting,  when  evidence  against  sheriff,  692. 
assistant  of,  when  a  competent  witness  for  sheriff,  692. 

BANKER, 

presentment  at  house  of,  vrithin  what  hours  to  be  made,  208. 
when  allowed  to  charge  compound  interest,  428. 
when  made  Uable  by  detaining  a  check,  179. 

BAITKRUI'T, 

notice  to,  in  case  of  dishonored  biU,  213. 

presentment  of  bill  to,  202-204. 

provisional  assignee  of,  assigning  bankrupt's  estate  after  issuing  of  laiitcU,  443. 

assignee  of,  entitled  to  notice  of  dishonored  bUl,  213. 

when  liable  for  use  and  occupation,  288. 

assignees  of,  when  liable  for  use  and  occupation,  288. 

acceptance  of  lease  by,  288. 

when  liable'  as  assignee  of  term,  467. 
plea  of  non-joinder  of,  434,  435. 
assignees  of,  plea  of  non-joinder  of,  434. 

action  of  trover  by,  against  assignees,  demand  of  property  not  necessary,  539. 
admission  by,  when  evidence  for  his  assignees,  656. 

respecting  trading,  634. 

respecting  petitioning  creditor's  debt,  646,  656. 

'respecting  collusive  bankruptcy,  when  admissible,  657. 
declarations  by,  respecting  contents  of  written  instrument,  not  admissible  without  pro- 
ducing it,  657. 
not  competent  to  support  or  defeat  commission,  657. 
cannot  be  cross-examined  to  support  or  defeat  commission,  658. 
competent  as  to  what  matters,  658. 
competent  to  prove  notice  of  insolvency ,  658. 

signatures  of  commissioners,  658. 

to  diminish  the  fund,  658. 
not  competent  to  increase  the  fund,  658. 
may  prove  debt  due  to  another  person,  and  not  to  himself,  669. 
how  made  competent,  659. 
effect  of  release  of,  659. 
need  not  produce  release  at  trial,  659. 
release  of,  in  action  for  money  lost  at  play,  660. 

release  of,  does  not  make  him  competent  to  prove  his  own  act  of  bankruptcy,  659. 
wife  of,-  whether  competent,  660. 
actions  by  and  against  assignees  of,  627.    See  title  Assignees. 

BANKRUPTCT, 

provisions  of  6  G.  IV,  c.  16,  respecting,  633. 

collusive,  proof  of,  657. 

concerted  act  of,  651. 

petitioning  creditor  a  party  to  act  of,  651. 

evidence  of  joint  act  of,  644.  ■ 

act  of,  committed  after  quitting  trade,  643. 

proof  of  notice  of,  652. 

of  plaintiff,  evidence  under  plea  of  non  asswmpsit,  440. 

of  defendant,  must  be  pleaded  in  assumpsit,  442. 

acts  o^  635-643. 

conveyance  of  trading  property,  636. 

lying  in  prison,  636. 

declaration  of  insolvency,  637. 

compounding  with  petitioning  creditor,  637. 

intent  to  delay  creditors,  638. 

actual  delay,  not  necessary,  638. 

where  delay  a  necessary  consequence,  638. 
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declarations  at  time  of  departure,  638. 

time  of  declaration  material,  638. 

declarations  of  the  result  of  co-existing  motives,  638. 

declarations  as  to  fact  of  departure,  638. 

declarations  after  bankruptcy,  638. 
absenting,  proof  of,  639. 

need  not  be  from  dwelling-house,  place  of  business,  or  place  of  appoiutmeht,  639. 
breach  of  appointment  with  creditor,  not  an  act  of  baulsruptcy,  639. 
keeping  house,  proof  of,  639. 

length  of  time  immaterial,  639. 

proof  of  denial  to  creditor,  639. 

shutting  up  house,  639. 

order  to  deny,  640. 
fraudulent  grant,  proof  of,  641,  642. 

of  whole  trading  property,  641. 

of  part  of  trading  property,  641. 

contemplation  of  bankruptcy,  641. 
of  insolvency,  641. 

involuntary  transfer,  642. 

involuntary  transfer  of  whole  stock,  642. 

voluntary  transfer,  642. 

proof  of  grant,  642. 
lying  in  prison,  proof  of,  643. 

relation  of,  643. 

BANKRUPT  LAWS, 

operation  of,  621-629. 

BANNS, 

evidence  of  publication  of,  523. 

BAPTISM, 

evidence  of,  under  plea  of  misnomer,  436. 

BARGAIN, 

loss  of,  whether  damages  recoverable  for,  363. 

BARGAIN  AND  SALE, 

by  commissioners  of  bankrupt,  execution  of,  631,  632. 

BARON  AND  FEME.    See  title  Husband  and  Wife. 

BARRATRY, 

evidence  of  loss  by,  252. 

may  be  committed  by  the  general  owner,  252. 

master  not  presumed  to  be  owner  without  proof,  252. 

error  in  judgment  does  not  amount  to,  252. 

fraud  must  be  proved,  252. 

captain  incompetent  to  disprove,  .282. 

BARREN  LANDS, 

exemption  of,  from  tithes,  418. 

BASTARDY, 

adulterine,  rule  as  to  proof  of,  600. 

BATTERY, 

proof  of,  515. 
justification  of,  518,  519. 

BELIEF, 

of  witness,  does  not  affect  the  question  of  competency,  622 . 

BIDDINGS, 

fraudulent,  will  avoid  a  sale,  360. 

BILL, 

approved  bill,  meaning  of,  388, 
payment  by,  388. 
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BILL  OP  EXCHANGE  AND  PROMISSORY  NOTE, 

payable  to  fictitious  person,  how  it  may  be  described,  142. 

stamp  required  for,  151.    See  title  Stamp. 

drawn  abroad,  151. 

alteration  of,  152.    See  title  Alteration. 

when  to  be  considered  as  issued,  157. 

in  case  of  accommodation  acceptances,  152-157,  158. 

lost  or  destroyed,  whether  it  can  be  recovered  on  at  law,  157,  158. 

consideration  of,  when,  to  be  proved,  159. 

trover  for,  what  damages  recoverable,  538,  543. 

aotipn  on, 

1.  Action  by  payee  against  malser  and  acceptor,  M2. 

proof  of  malting  and  accepting,  172.  i 

of  signature,  172. 

identity  of  persohs  ^gning,  172, 
of  signature  and  authority  of  agentj  172,  173,  176. 

power  of  attorney  to  be  produced,  172. 
of  several  signatures,  173. 
of  signature  of  partner,  173. 
of  signature  by  attestmg  witness,  173,  174. 

whether  identity  of  person  executing  instrument  to  be  proved,  VIZ,  174. 
admission  of  execution  of  bill  or  note,  174. 

during  treaty,  175.  ' 

may  be  proved  by  arbitrator,  174. 

by  payment  into  court,  175. 

by  offer  of  substituted  note,  175. 

by  promise  of  payment,  175. 

by  one  of  several  acceptors,  175. 

by  plea  of  one  of  several  makers,  175. 

by  one  of  several  partners,  175. 
bill,  evidence  under  the  money  counts,  183,  184. 
note,  evidence  under  the  money  counts,  183,  184. 
competency  of  witness,  187.     See  titles  Aaxptamce,  Preseml/meni. 

2.  Action  by  indorsee  against  maker  and  acceptor,  187. 

proof  of  making  or  accepting,  187. 

of  drawing,  188.     See  title  Acceptamce. 

of  indorsement,  189.     See  iitle  IndorseTnent. 
bill,  when  evidence  under  the  money  counts,  193,  194. 
promissory  note,  when  evidence  under  the  money  counts,  194. 
declarations  of  former  holders,  195. 
letters  from  payee  to  maker,  effect  ofj  195-198. 
competency  of  witness,  198,  199. 

3.  Action  _by  indorsee  against  indorser  and  drawer. 

admissions  of  indorser,  200.     ^ee  %it\@  Admissions. 
proof  of  attested  indorsement,  201. 

of  subsequent  indorsement,  201. 
■admissions  by  drawer,  201. 

indorsement  not  admitted  by  drawer,  201, 
presentment,  when  necessary,  201-205.     See  title  Presmtment. 
when  necessary,  201-205. 
within  what  time,  205-207. 
within  what  hours,  208. 
at  what  place,  209,  210. 
notice  of  dishonor,  211. 
terms  of,  211. 
by  whom  given,  212. 
to  whom  given,  212,  213. 
within  what  time,  213. 

in  case  of  inland  bills,  214,  215. 

in  case  of  foreign  bills,  216. 

in  different  towns,  216. 
how  proved,  216. 

by  letter  by  post,  216,  217. 

by  verbal  notice,  218. 
when  excused,  218,  219. 

principle  of  the  rule,  where  there  are  no  effects,  218,  219. 

exception  in  ease  of  reasonable  expectations,,  219,  220; 

ignorance  of  residence  of  drawer,  221. 

acknowledgment  of  drawer,  221,  222-224. 

subsequent  promise  of  drawer,  223. 
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Blli  OF  EXCHANGE  AND  PROMISSOBT  NOTE— continued. 
part  payment  by  drawer,  223,  224. 
whether  express  promise  of  indorser  required,  224. 
declarations  of  drawee,  221. 
allegation  of  notice,  224. 
protest,  224.    See  title  Protest. 

excuse  for  protest,  226. 
bill,  evidence  under  the  money  counts,  226. 
4.  Action  by  indorser  and  drawer  and  acceptor  and  maker,  229. 
acceptance,  effect  of,  229. 

bankruptcy  of  acceptor,  whether  a  defence,  when  bill  paid  by  the  bankruptcy,  229. 
payment  by  plaintiff,  229. 

receipt  on  back  of  toUl,  not  sufBcient  evidence  of,  229. 
evidence  under  the  money  counts,  229-231. 
mode  of  proving  under  old  forms  of  pleadmg,  141-152. 
as  to  matters  of  description,  141-149. 
under  present  practice,  143,  148-150. 
notes  and  bills,  what  instruments  are,  142-144. 
effect  of  alteration  of,  152-156. 
remedy  on,  when  lost  or  destroyed,  15T-1 69. 
consideration  of,  when  must  be  proved,  159-170. 
impeachment  of  plaintiff's  title,  170-172. 
partial  failure  of  consideration,  160. 
presumptions  as  to,  161-165. 
payee's  name  omitted  in,  effect  of,  162. 
duress,  fraud  in  execution,  effect  of,  162. 
where,  being  negotiable,  it  has  been  stolen  or  appropriated,  162-165. 

what  is  giving  value  for,  162,  165. 
notice  to  prove  consideration,  good  faith,  165-167.  - 
want  of  consideration,  no  defence,  when,  168-170. 

amount  to  be  recovered  by  indorsee  in  certain  cases,  170. 
payee  presumed  conversant  with  origin  of,  171. 
illegality  of  note,  effect  of  proving,  161,  171. 
proof  of  making  or  accepting,  172. 
attesting  witness,  173. 
admission,  174. 
date  of  acceptance,  175. 
collateral  acceptance,  176. 
authority  to  accept,  172,  176. 
an  acceptance,  what  is,  177-179. 
conditional,  180. 
presentment,  to  be  shown,  181. 
when  necessary  and  sufScient,  183. 
what  acceptance  does  not  admit,  192,  193. 
declarations  of  former  holder,  195-197. 
party  to,  when  competent,  197-199,  227,  228. 

BILL  OP  LADING, 

when  evidence  of  property  in  goods,  235,  236. 

assignment  of,  prevents  stoppage  in  transitu,  236. 

not  evidence  of  shipping  of  goods,  237. 

evidence  of,  when  master  deceased,  237. 

stamp  on,  236. 

indorsement  of,  236. 

action  on,  may  be  brought  against  owner  or  master,  319. 

cannot  be  brought  against  owner  and  master,  jointly,  319. 

may  be  brought  in  name  of  person  by  whom  contract  made,  319. 

may  be  brought  in  the  name  of  person  for  whom  contract  made,  319. 

terms  of,  in  general,  show  who  is  the  proper  party  to  sue  upon,  819. 

indorsement  of,  without  consideration,  does  not  enable  indorsee  to  sue  upon,  319. 

the  chartered,  and  not  the  registered,  owner  liable  on,  319. 

exception  of  perils  in,  323. 

old  and  new  forma  of,  323. 

deUvery  of,  when  amounting  to  conversion,  539. 

BILL  OP  PARCELS.     See  title  Parcels. 

when  evidence  of  property  in  goods,  237,  238. 

printed  name  within,  sufBoient  signature  within  the  Statute  .of  Frauds,  371. 

BILL  OF  PARTICULARS.    See  titles  PwtiaAa/ra,  Account  stated. 
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BILL  OF  SALE. 

evidence  of  property  in  ship,  239, 

copy  of,  proof  of  sale  of  ship  in  foreign  country,  239. 

proof  of,  not  necessary,  when  possession  of  ship  proved,  238,  239. 

BIRTH, 

presumption  arising  from  time  of,  601. 

BLAJSTK, 

indorsement  in,  effect  of,  190. 

effect  of,  where  several  indorsements,  193. 
when  name  of  payee  in,  hearer  may  insert  his  own  name,  190. 

BONA  NOTABILU, 

what  accounted  as,  665. 

when  they  avoid  a  probate,  665. 

debts  by  specialty  are,  in  what  place,  665. 

debts  by  simple  contract,  665. 

judgment  debts,  665. 

in  dioceses  of  different  provinces,  666. 

BOND.    See  titles  Deed,  Non  eslfadvjm,  Debt,  Eiens  per  descent. 
assignment  of  breaches,  484.  ^ 

what  requires  assignment  of  breaches,  484. 
of  indemnity,  not  proof  of  agency  of  sheriff's  officer,  682. 
identity  of,  upon  writ  of  inquiry,  484. 
payment  of,  before  day,  484. 

after  day,  485. 

when  presumed,  485. 
indorsements  on  by  obligor,  486. 

by  obligee,  486. 
payment  of  principal  on,  486,  487. 
indorsement  on,  before  presumption  of  payment,  486-489. 

after  presumption  of  payment,  481. 
entered  into  by  wrong  name,  485. 
stamp  required  for  various  kinds  of,  483. 
trover  for,  538.    See  title  Stamp. 

BOUGHT  AND  SOLD  NOTES, 
evidence  of  sale  by,  375. 

BREACHES, 

assignment  of,  in  action  of  debt  on  bond,  484. 

BROKER, 

contract  of  sale  by,  375,  376. 

what  is  evidence  of  contract  by,  375,  376. 

in  city  of  London,  376. 

when  it  may  be  rescinded,  376. 

when  avoided,  376. 
authority  of,  when  it  expires,  376. 
bought  and  sold  notes  of,  375. 
signature  of,  binding  on  vendor,  372. 
sufBcient  agent  within  the.  Statute  of  Frauds,  371,  372. 
authority  of,  when  it  may  be  revoked,  372. 
person  described  as,  cannot  sue  as  principal,  372. 


c. 


CANCELATION, 

of  leases,  does  not  amount  to  determination  of)  295. 
^    of  will,  effect  of,  as  ravocation,  608. 
intention  of,  608. 
by  mistake,  608. 
declaration  of  testator,  evidence  of  intention  in,  608. 
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CAPTAIN  OF  SHIP, 

when  competent  to  prove  application  of  money  for  repairs,  428. 

proof  of  ownership  of  ship  by,  238; 

certificate  of,  not  evidence  of  facts  contained,  283. 

not  competent  to  disprove  charge  of  barratry,  282. 

competent  to  prove  destination  of  ship,  282. 

competent  to  prove  loss  of  ship,  282. 

CAPTURE, 

loss  of  ship  by,  246,  250. 

ship  drawn  by  winds  on  enemy's  coast,  a  loss  by,  24Y. 
sentence  of  foreign  admiralty  court,  when  evidence  of  legality  of,  250. 
proof  of  capture  by  collusion,  will  support  an  averment  of  loss  by,  251. 
by  British  ship  of  war,  251. 

what  suSSoient  proof  of  confiscation  by  foreign  government,  251. 
averment  of  loss  by,  where  goods  seized  as  contraband,  251,  252. 
where  goods  and  not  the  ship  detained,  252. 

CARRIERS, 

implied  contract  with,  311. 

extent  of  liability  of,  311,  313. 

of  goods,  liable,  though  not  guilty  of  negligence,  311-314. 

liable  for  negligence,  though  goods  under  plaintiff's  inspection,  315. 
of  persons,  not  liable  unless  guilty  of  negligence,  315. 
action  against  by  vendee,  3 1 5. 

by  vendor,  315,  316. 

where  the  carriage  is  paid  by  the  vendor,  316. 

when  the  booking  is  paid  by  vendor,  315,  316. 

variance  in  proof  of  contract.    See  title  Variance. 

notice  of,  defect  in  proof  of.     See  title  Variance. 
servant  of,  liable,  316. 
when  liable  jointly,  315,  316. 
properly  delivered  to,  how  described,  315,  316. 
judgment  against,  when  joint  or  several,  318,  319. 

proof  of  gross  negligence  admissible  under  common  form  of  declaration,  318,  319. 
contract  with,  stamp  requisite  to,  319.     See  title  Bill  of  Lading. 
delivery  of  goods  to,  proof  of,  319. 
delivery  of  goods  to  agent  of,  319,  320. 
loss  of  goods  by,  proof  of,  320. 
delivery  of  goods  by,  what  sufficient,  320,. 321. 
in  general  bound  to  deliver  goods,  321. 
agreement  by  booklceeper  o^  to  compensate  for  loss,  321. 
of  persons,  what  evidence  of  negligence  in,  321,  322. 

when  liable  in  case  of  accidents,  322. 

general  duties  of,  322. 
liable  in  trover  for  misdelivery  of  goods,  321,  329. 
not  liable  in  trover  for  loss  of  goods,  321.     See  title  Shi'p  ownei: 
notice  of,  324-327.     See  title  Noiice  of  Gwrriers. 
gross  negligence  in,  what  amounts  to,  327. 
necessity  of  communication  to,  respecting  value  of  property,  328. 
concealment  in  transactions  with,  materiality  of,  a  question  for  the  jury,  328. 
recovery  against,  evidence  of  delivery  of  goods,  407. 
delivery  of  goods  to,  evidence  of,  407. 
deUvery  of  goods  to,  effect  of,  367,  407. 

in  preventing  stoppage  in  iransiiu,  636. 

in  satisfying  Statute  of  Frauds,  366,  367. 

in  vesting  property  in  vendee,  535,  536. 
evidence  of  conversion  by,  539,  540.    See  title  Conversion. 
false  assertion  of,  not  evidence  of  conversion,  510. 
accidental  loss  by,  not  a  conversion,  539. 
misdehvery  by,  a  conversion,  540. 
lien  of,  544,  545,  546. 

OEPIT  IN  ALIO  LOCO, 
plea  of,  491. 

OERTIPIOATE, 

of  vice-consul,  not  evidence  in  question  of  insurance,  283, 
of  Lloyd's  agent,  not  evidence  of  settlement  of  loss,  283. 
of  attorney.    See  title  Attorney. 

CERTIFICATED  BANKRUPT.    See  title  Bmlervipt. 
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CESSION, 

of  insumbent,  proved  by  letters  of  institution,  when,  620. 

CESTUI  QUE, 

possession  of,  not  adverse  to  tfustee,  581. 

CHARACTER, 

of  plaintiff,  not  admissible  on  part  of  plaintiff,  in  action  for  defamation,  562. 

of  plaintiif,  whether  admissible  on  part  of  defendant,  564. 

of  plaintiif,  admissible  on  part  of  plaintiff,  in  action  for  malioioua  character  oi  seivant 

562,  563. 
of  plaintiff,  whether  admissible  in  action  for  malicious  prosecution,  5f3. 
of  servant,  evidence  of  malice  in  giving,  559. 
of  wife,  in  action  for  adultery,  529. 
of  daughter,  in  action  for  seduction,  532. 

CHARTER  PARTY, 

breach  of  covenant  in,  464. 

evidence  of  destination  of  ship,  246,  241. 

CHECK, 

when  evidence  of  payment,  426. 

custom  of  London  respecting  detention  of,  ItO. 

payable  on  demand,  when  to  be  presented,  205,  206. 

CHURCH, 

property,  proof  of,  621.  ' 

ejectment  for,  621. 

notice  to  quit,  in  case  of  lands  belonging  to,  621. 

CLEARING-HOUSE, 

presentment  of  bill  at,  210.  '  , 

CLERK, 

general  hiring  of,  415. 
authority  of,  to  accept  bUl,  176. 

COACH, 

proprietors  ofj  when  liable.     See  title  Ca/rriers. 

CO-DEFENDANT, 

competency  of,  in  action  of  ejectment,  622. 

CODICIL, 

effect  of,  in  republishing  a  will,  610. 

makes  the  will  speak  as  of  its  own  Sate,  610. 

not  necessary  to  be  annexed  to  will,  610. 

COHABITATION, 

when  proof  of  marriage,  598,  599. 

proof  of  marriage  in  ejectment,  though  parties  not  called,  698. 

■COLLATERAL, 

descent,  evidence  of.  591. 
acceptance.     See  title  Acceptance. 

COLLOQUIUM, 

use  o^  in  declaration  for  defamation,  558. 
manner  in  which  to  proved,  658. 

not  necessary  that  the  whole  should  be  proved,  658,  559. 
unless  it  consist  of  an  indivisible  proposition,  659. 

COMMENCEMENT, 

of  action.     See  title  Action. 

COMMISSION, 

of  bankruptcy,  void  by  reason  of  prior  oommisBion,  when,  651. 

at  request  of  bankrupt,  not  void  at  law,  661.' 

whether  void  in  equity,  651. 
proof  of,  631. 

Vol.  III.  60 
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COMMITMENT, 

effect  of  false  recital  in,  722. 

for  one  oEfence  caniiot  be  justified  by  conviction  for  another,  122. 

not  stating  offence  within  jurisdiction  of  justice,  not  supported,  though  conviction  regu- 
lar, 122. 
ought  to  set  forth  offence  with  sufficient  certainty,  122. 

COMMITTITUR, 

variance  in  proof  of,  680, 
practice  as  to  filing  of  record,  680. 

COMMON, 

plea  of  right  of,  494. 

evidence  in  support  of,  508. 
traverse  of  levancy  and  couohancy,  508. 
right  of  inclosure,  508. 

prescription  must  be  commensurate  with  the  claim,  495. 
may  be  more  ample,  495. 
when  subject  to  a  condition,  495. 

COMMONER, 

not  a  competent  witness  in  replevin,  496. 

COMMON  COUNTS, 

when  they  may  be  resorted  to,  399,  400. 

action  on,  after  alteration  in  original  contract,  400,  401. 

in  what  cases  special  contract  may  be  given  in  evidence,  under,  400. 

evidence  under,  where  bill  of  exchange  defective,  183,  184. 

where  appropriate  under  former  practice,  399. 

resorted  to,  when,  399,  400. 

for  goods  sold  and  delivered,  when,  401. 
proof  of,  401,  402,  403. 
where  a  tort  was  waived,  404, 

where  goods  are  sold  with  privilege  to  return,  and  are  not  returned,  406. 
delivery  of  goods,  proof  of,  407,  408. 
action  brought  before  credit  expired,  408. 
action  for  goods  bargained  and  sold,  409. 

proof  of  contract,  409-411. 
action  for  work  and  labor,  411,  412  ei  seq. 
proof  of  performance,  414-416. 
effect  of,  deviating  from  special  contract,  414,  416. 

COMPOSITION  REAL.     See  title  .Ce6<. 

COMPOUND  INTEREST, 
when  allowed,  428. 

where  practice  of  bankers,  as  to  making  rests  in  "their  accounts,  is  known  to  customers, 
428,  429. 

COMPROMISE, 

admission  made  during,  when  it  may  be  given  in  evidence,  175. 

OONOEALMBNT, 

of  what  facts  will  avoid  policy  of  insurance,  269. 
opinions  of  underwriters  on  materiality  of,  270. 

CONDITION, 

precedent  between  vendor  and  purchaser,  354. 
performance  of,  in  action  of  covenant,  463,  464. 
precedent,  in  case  of  hire  of  services,  414,  415. 

CONSENT, 

rule,  evidence  of  possession  in  action  of  ejectment,  626. 
evidence  of  plaintiff's  possession  in  action  for  mesne  profits,  625. 

CONSIDERATION, 

of  bill  or  note,  when  to  be  proved,  159. 

CONSTABLE, 

action  against,  evidence  in,  723. 

statutory  provisions  respecting,  724. 

demand  of  warrant,  when  necessary,  724. 

necessary  only  where  officer  haa  acted  in  obedience  to  a  warrant,  724,  725. 
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necessary  where  warrant  uncertain  or  void,  when,  725. 

churchwardens  and  overseers  entitled  to  protection  of  statute,  when,  124. 
when  considered  as  acting  in  obedience  to  warrant,  725. 
where  the  warrant  is  not  precise,  725. 

execution  of  warrant,  out  of  limits  of  justice's  jurisdiction,  724. 
refusal  of  copy  of  warrant,  consequence  of,  725. 

whether  a  demand  of  the  warrant  necessary  when  proceeding  is  in  rem,  725. 
demand  of  warrant,  complied  with  after  six  days,  725. 
proof  of  demand  of  warrant,  725. 
commencement  of  action,  726. 

action  must  be  commenced  within  six  months,  though  the  warrant  has  been  exceeded,  726. 
excess  of  authority,  727. 
abuse  of  authority,  727. 
general  issue  may  be  pleaded,  727. 

persona  aiding  constable,  when  entitled  to  benefit  of  statute,  727,  728. 
arrest  by  constable,  on  information  without  warrant,  728. 
duty  of  constable,  in  breaking  doors,  727. 
action  against  justice  and  constable,  728. 
constable,  at  what  time  entitled  to  acquittal,  728. 

CONTINUANOE, 

when  it  may  be  entered,  450. 
proof  of,  when  necessary,  450. 

CONTISrUATION, 

of  former  proceedings,  what  is,  450. 

CONTKACTS, 

implied  by  law,  399  et  seq. 
where  a  special  contract  is  varied  from,  400,  411. 

implied  where  goods  are  sold  and  dchvered,  no  price  being  specified,  401-403. 
ordered  by  servant,  402. 
by  wife,  403,  404. 
where  a  tort  is  waived,  404,  405. 
contract  for  goods,  when  entire,  406. 
as  to  repairs  of  ship,  413. 
for  services  of  an  apprentice,  harbored,  413. 
executoryj  as  where  goods  are  ordered  to  be  made,  when  title  to  passes,  637. 

CONTRIBUTION,      ' 
action  for,  423,  424. 
record,  evidence  in  action  for,  425.  * 

CONUSEE, 

of  statute  merchant,  evidence  in  action  of  ejectment  by,  616. 
staple,  evidence  in  action  of  ejectment  by,  616. 

CONVERSION.     See  title  Trover. 
what  amounts  to,  539. 
cannot  be  cured,  539. 

negligence  by  carrier  does  not  amount  to,  539,  540. 
accidental  loss  by  carrier  does  not  amount  to,  539. 
destruction  of  chattel,  when  amounting  to,  539. 
alteration  of  chattel,  when  amounting  to,  539. 
by  tenants  in  common  and  joint  tenants,  539. 
by  sheriff,  what  amounts  to,  542. 
misuser  of  chattel  amounting  to,  540. 
relation  of,  542. 
by  husband  and  wife,  542. 
by  corporation,  542. 
by  several  defendants,  542. 
by  carrier.    See  title  Carrier. 
by  partner,  539,  640. 
before  bill  filed,  542. 

before  commencement  of  suit,  how  proved,  542,  543. 
demand  and  refusal,  when  necessary  to,  540. 

when  not,  540.     See  title  Demand  and  Refusal. 
Taj  receipt  of  property  after  notice  of  plaintiEfs  title,  540. 
by  disposing  of  joint  property,  539. 
by  compulsory  taking,  539,  541. 
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CONVERSION— conftraMeiJ. 
by  sale  of  goods,  540. 
by  misuser,  of  prpReij-tyj  54D. 
by  destruction  of  property,  539. 
by  misdelivery  of  property,  540. 

CONVEYANCE, 

of  lands,  by  whom  to  be  tendered,  355. 

CONVICTION, 

record  of,  in  action  of  trespass,  517. 

not  evidence  in  civil  suit,  $11. 

■when  a  defence  in  action  against  magistrates,  719. 

conclusive  of  what  facts,  720. 

whether  conclusive  of  facts  out  of  which  jurisdiction  arises,  720. 

excess  of  jurisdiction  apparent  in,  721. 

excess  of  jurisdiction  apparent  in,  where  party  is  convicted  of  several  offences-  on  the  same 

day,  720,  721.  ^ 

appeal  from,  does  not  preclude  objection  to  jurisdiction,  721. 
when  it  may  be  drawn  up,  722. 
quashed,  action  against  magistrate  after,  722. 

CONVOY, 

warranty  to  sail  with,  266. 

CO-OBLIGOR, 

one  who  enters  into  a  joint  and  several  bond  with  others  and  pays  the  whole  amount,  may- 
recover  of  his  co-obligors  their  proportionate  shares.  See  CoweU,  adm'r  v.  Edwards,  2 
Bos.  &  Pul.  268  ;  Parker  v.  EUis,  2  Sand.  223. 

CO-PARCENER, 

authority  to  distrain,  494. 

CO-PLAINTIFF, 

competency  o^  in  action  of  ejectment,  622. 

COPY, 

of  bill  of  sale  of  ship,  when  evidence,  239. 

COPYHOLD, 
seizin  of,  696. 

COPYHOLDER, 
seizin  of,  596. 
possessio  fratris  of,  596. 
descent  of,  602. 

admittance  of,  how  proved,  602.     See  title  Admiitcmee. 
title  of  customary  descent,  603. 

CORPORATION, 

conversion  of  property  by,  542. 

COSTS, 

what  recoverable  in  action  for  mesne  profits,  625. 
between  attorney  and  client,  when  recoverable,  625. 
whether  recoverable  in  ejectment,  625. 

CO-SURETIES, 

action  for  contribution  between,  423. 

COUNSEL, 

speech  of,  when  considered  a  privileged  communication,  565. 
not  liable  in  common  action  of  slander  for  irrelevant  speeoli,  566 

COUNTERPART, 

of  lease,  evidence  against  assignees  of  tenant,  591. 

by  mortgagee,  not  evidence  for  lessee  of  mortgagor,  when,  619. 

COUNTS.     See  title  Gommon  Counts. 

COVENANT, 

breach  of,  in  action  on  charter  pa!;ty,  464. 

on  common  lease,  464,  465. 
to  supply  a  full  cargo,  breach  of;  464. 
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for  demurrage,  action  on,  464. 
not  to  assign,  breach  of,  464,  465. 
for  quiet  enjoyment,  breach  of,  465. 
action  of,  by  assignee  of  reversion,  465,  466. 
against  assignee  of  term,  465,  466. 

COVENANTEES, 

when  they  must  join  or  sever,  461. 

COVERTUEE, 

plea  in  abatement  for,  436. 

evidence  of,  under  plea  of  non-assumpsit,  439. 

CREDIT, 

sale  of  goods  on,  408. 

when  the  right  of  property  and  of  possession  vests,  535. 
agent  may  seU  goods  on,  376. 

CREDITOR, 

competency  of,  to  prove  receipt  of  debt  from  executor,  674. 
by  bond,  competency  of,  to  prove  assets  exhausted,  674. 
of  bankrupt,  incompetent  to  increase  the  fund,  660. 

incompetent  to  support  commission,  660,  661. 

incompetent  before  proving,  661. 

■when  made  competent  by  a  release,  661,  662. 

by  assigning  debt,  662. 
of  deceased,  when  a  competent  witness  for  executor,  667. 

distinction  where  the  estate  is  solvent  or  deficient,  667. 

CRIMINAL  CONVERSATION, 

evidence  in  action  for,  521.     See  title  Adultery. 

CRITICISM, 

on  books  and  works  of  art,  not  libelous,  when,  565. 

CROPS. 

price  0^  when  recoverable  in  action  for  goods  bargained  and  sold,  410. 
whether  sale  of  within  Statute  of  Frauds,  350,  367. 

CROSS  ACTION, 

when  to  be  brought  for  non-compliance  with  a  warranty,  388. 
for  non-dehvery  of  part  of  goods  contracted  for,  406. 

CUSTOM, 
of  tithing, 

what  is  valid,  477,  478. 

CUSTOM-HOUSE  OFFICER, 

action  against,  evidence  in,  728. 

statutory  provisions  respecting,  728. 

limitation  o^  728,  729. 

general  issue,  729. 

tender  of  amends,  729. 

notice  of,  when  required,  729. 

whether  required,  except  in  actions  of  tort,  729. 

not  required  where  the  act  is  alien  to  official  capacity,  729. 

place  of  plaintiff 's  abode  to  appear  in,  729,  730. 
judgments  in  rem,  how  conclusive,  730. 

inpersonwm,  not  conclusive,  730. 
action  to  be  commenced  within  three  lunar  months,  731. 


DAMAGES, 

in  actions  by  purchaser  of  real  property,  363,  364. 
for  lofs  of  bargain,  in  what  case  allowed,  363,  364. 
measure  of,  for  not  accepting  stock,  388. 

for  not  replacing  stock,  388. 
on  sale  of  goods,  389. 


790  INDEX  TO  VOLUME  IH. 

DAMAGES — continued. 

for  not  delivering  goods,  389,  390. 

on  sale  of  horses,  390. 

special,  where  contract  for  goods  not  performed,  389,  390. 

for  breach  of  warranty  of  a  horse,  390,  391. 

for  breach  of  warranty  of  a  horse,  costs  of  action  by  second  purchaser,  393. 

charge  for  keep,  when  recoverable  as,  393. 
special,  in  action  of  trespass,  501. 
in  trover,  538,  543. 

for  written  security,  543. 

not  confined  to  value  at  time  of  conversion,  543. 

where  goods  re-deliveted,  548. 
mitigation  of,  in  action  of  trover,  548. 
proof  of;  in  action  for  defamation,  562. 
special,  manner  of  stating,  in  action  for  defamation,  562 . 
cause  of,  must  not  be  too  remote,  563. 

not  recoverable,  where  immediately  caused  by  wrongful  act  of  third  person,  563. 
what  recoverable  in  action  for  malicious  prosecution,  572,  513. 
evidence  of  circumstances  of  defendant,  572,  573. 
measure  of,  in  action  against  sheriff,  for  taking  insufficient  surety,  694. 
expenses  of  proceedings,  against  sureties,  when  recoverable  as  in  action  against  sheriff,  694. 
measure  of,  in  action  against  sheriff,  for  omitting  to  seize  joint  property,  708. 
in  action  for  seduction,  625,  533, 

DATE, 

mistake  in,  may  be  proved,  143, 

DATJGHTER, 

residence  of,  with  father,  530. 

proof  of  promise  of  marriage  to,  not  admissible  in  action  for  seduction,  532. 
married,  action  for  seduction  of,  521-528. 
age  of,  whether  material  in  action  for  seduction,  530,  531. 

terms  on  which  defendant  allowed  to  visit,  admissible  in  evidence  in  action  for  seduc- 
tion, 532. 
addresses  paid  to,  by  defendant,  532. 
not  compellable  on  cross-examination,  to  answer  questions  respecting  her  connection  with 

other  men,  532,  634. 
a  competent  witness  in  action  for  seduction,  533. 
not  a  necessary  witness  in  action  for  seduction,  534. 
character  of,  in  action  for  seduction,  532-534. 
loss  of  service  of,  in  action  of  trespass,  530. 
.in  action  for  seduqtion,  531. 
in  action  for  indecent  assault.     6  Hill,  466 ;  4  Denio,  460. 

DEBT, 

evidence  in  action  ofj  468. 
evidence  in  action  of,  on  bond  against  heir,  469. 
pleas  to,  468. 
plea  ofriens  per  descent,  469,  470. 

proof  of  assets,  469. 

value  of  lands  immaterial,  470. 

proof  of  seizin  of  heir,  470. 

pedigree  of  heir,  470. 

proof  of  descent  in,  470. 

sale  by  heir  before  action  brought,  471. 
replication  under  statute  3  W.  ft  M.  471. 
special  plea,  when  necessary,  471. 

question  as  to  whether  the  heir  takes  by  descent  or  devise,  472. 
evidence  in  action  against  heir  and  devisee,  472. 

proof  of  value  oflands,  473. 

evidence  in  action  of,  for  tithes,  473. 

proof  of  rector's  title,  473. 

receipt  of  tithes,  474. 
proof,  vicar's  title,  473,  474. 

of  title  of  lay  impropriator,  474. 

of  title  of  farmer,  474. 
defence,  proof  of  modus,  475. 

of  composition  real,  476. 

of  composition,  by  way  of  retainer,  476. 

proof  that  lands  belonged  to  an  abbey,  477. 
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to  a  privileged  order,  47  T 
custom  of  tithing,  477. 
karren  lands,  478. 
evidence  in  action  of  debt  for  penalties,  478. 
proof  of  oommenoement  of  action,  478. 

of  locality  of  action,  479. 
variance  between  allegations  and  proof,  480. 
competency  of  witnesses,  480. 
evidence  under  plea  of  nil  debet,  480. 
payment,  481. 
statute  of  limitations,  481. 
disbursements,  481. 
expulsion,  481. 
variance,  481,  482. 

distinction  between  penalty  and  stipulated  damages,  482. 
evidence  under  plea  of  non  est  factum,  482. 
bond  by  joint  obligors,  483. 
bail  bond,  execution  of,  after  return  of  writ,  483. 
misnomer,  483. 
defect  of  stamp,  483, 
assignment  of  breaches,  484. 
evidence  under  plea  of  solvit  ad  diem,  484. 

pajrment  before  the  day,  484. 
evidence  under  plea  of  solvit  post  diem,  486. 
indorsement  of  obligor,  486. 
by  obligee,  486. 

DEQLARATION.    See  titles  Admission,  Agent,  Bankrupt. 

DEDICATION, 

of  road  to  the  public,  when  presumed,  510. 
may  be  limited,  510,  511. 

DEED, 

production  o^  under  issue  on  non  est  factum,  459.    See  title  Variance. 

execution  of,  459,  460. 

excuse  for  profert  of,  459. 

party  bound  by,  who  has  not  executed,  459. 

delivery  of,  what  sufficient,  459,  460. 

stated  as  lost,  may  be  read,  if  found  before  trial,  459. 

execution  of,  by  agent,  459. 

by  pariner,  459. 

admitted  by  payihent  into  court,  459,  460. 

proof  of,  in  absence  of  attesting  witness,  460. 
oyer  of,  460. 

alteration  or  razure  of,  by  party,  461. 
alteration  or  razure  of)  by  stranger,  461. 

before  plea  pleaded,  461. 

by  executor  of  obligee,  461. 
seal  of,  torn,  462. 
when  void  ai  initio,  462. 
when  voidable,  462. 
illegality  of,  not  evidence  under  non  est  factum,  463. 

DEFAMATION.     See  title  lAbel. 
evidence  in  action  for,  550. 
proof  of  publication,  550-554. 

of  publication  of  newspaper,  553. 
of  qualification  of  plaintiif,  555. 

when  averred  in  declaration,  555. 
where  the  slander  admits  the  qualification,  556. 
where  the  slander  denies  the  qualification,  556. 
of  inducement,  558. 
of  colloquium,  558. 
of  innuendo,  559. 
of  malice, 
.    implied  malice,  569. 
express  malice,  559,  660. 
other  libels,  560. 
of  character,  662. 
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of  damage,  562. 

statement  of  special  damage,  562,  563. 
cause  of  damage,  563. 
of  truth  of  words,  563. 
of  suspicion  and  general  reports,  564. 
of  libels  by  plaintiff,  564. 
of  accord  and  satisfaction,  565. 
of  privileged  communications,  565. 
of  judicial  proceedings,  565. 
of  another  speaking  the  words,  566. 
of  other  parts  of  same  paper,  567. 
of  newspaper  referred  to,  567. 
practice  in,  right  of  reply,  567. 

DEGREE, 

in  physic,  proof  of,  556. 
of  doctor  of  laws,  557. 

DE  mJURIA, 

rephcation  of,  in  action  of  trespass,  608,  512. 

DELITERT, 

of  goods,  how  proved.    See  title  Goods. 

shipment  of,  amounts  to,  237. 
order,  receipt  of,  not  sufficient  acceptance  within  the  Statute  of  Frauds,  367. 
constructive,  evidence  of,  636. 

part  delivery,  effect  of,  in  preventing  stoppage  in  ircmsiiu,  536. 
what  sufBcient  in  action  for  goods  sold  and  delivered,  407. 
•what  suffleient  within  Statute  of  Frauds,  365-369. 
to  agent,  407. 
to  carrier,  407. 
in  part,  when  a  constructive  delivery  of  the  whole,  406,  407. 

DELUSION, 

when  evidence  of  insanity,  604. 

DEMAND, 

prior  or  subsequent,  in  case  of  tender,  447,  448. 

how  made,  448. 

by  plaintiff's  attorney,  448. 

by  letter,  448. 

by  co-plaintiff,  448. 

on  co-defendant,  448. 

of  sum  tendered,  448. 
of  rent,  when  dispensed  with  in  action  of  ejectment,,  592,  593.     See  title  l^eciTneni. 
of  possession  from  mortjgagor,  whether  necessary,  618,  619. 

DEMAND  AND  REFUSAL, 

when  necessary  in  trover,  540. 

•when  necessary  to  prove  conversion,  540,  541. 

when  not,  640. 

not  a  conversion,  unless  in  power  of  party  to  deliver,  541. 

when  refusal  qualified,  541. 
effect  of,  541. 
relation  of,  541. 
how  proved,  541,  542. 

DEMISE, 

in  ejectment,  proof  of,  580. 

in  case  of  joint  demise,  580. 

DENIAL.    See  title  Bankruptcy. 
DEPOSIT.     See  title  Purchaser. 

DEPOSITIONS  IN  BANKRUPTCY, 

not  necessary  to  be  proved,  if  notice  of  disputing  the  proceedings  is  not  givsn,  647. 
if  no  notice  is  given,  immaterial,  though  found  defective,  647,  648. 
when  conclusive,  though  notice  given,  649. 
conclusive  of  what,  649,  650. 
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DESCENT, 

collateral,  evidence  of,  597. 
of  reversion,  how  proved,  596. 
cast,  when  it  tolls  entry,  582. 

DESCRIPTION, 

allegations  of  matter  of,  must  be  literally  proved,  568. 

DESTINATION, 

of  ship,  proof  of;  246. 

captain  competent  to  prove,  282,  283. 

DETENTION, 

loss  of  ship,  246,  250. 

distinction  loetween,  and  capture,  248. 

DEVIATION, 

effect  of,  in  avoiding  policy,  280. 
not  executed,  does  not  avoid  policy,  280. 
where  ship  sails  on  different  voyage  from  that  insured,  246. 

where  intermediate  voyage  contemplated,  but  the  termini  of  the  voyage  correspond  with 
that  insured,  247. 

DEVISE, 

for  payment  of  debt,  excepted  from  statute  3  W.  &  M.  c.  34,  471,  472. 

DEVISEE, 

action  against,  on  bond  of  devisor,  472. 
not  liable  on  covenants  of  devisor,  473. 

DISABILITY, 

within  Statute  of  Limitations,  467. 

where  the  statute  has  begun  to  run,  457,  458. 

where  some  of  the  parties  are  in  England,  458. 
whether  Scotland  or  Ireland  are  places  beyond  seas,  458. 

what  is  a  sufficient  abiding  in  England  to  remove,  458. 
evidence  of,  in  non-assvmpsit,  439. 

DISCHAEGB, 

evidence  of,  under  plea  of  non-assvmvpait,  440. 

DISCLAIMER, 

of  composition,  effect  of,  476. 
dispenses  with  notice  to  quit,  590. 

DISCONTIN-TJANCE, 

when  evidence  of  want  of  probable  cause,  576,  576. 

DISHONOR, 

of  bill,  notice  of, 

need  not  be  given,  where  payment  to  be  made  at  banker's,  183. 
in  ease  of  conditional  acceptance,  211.  I 

in  case  of  non-payment,  211. 
what  it  must  express,  211. 

claim  of  amount  of  bill  not  sufficient,  211. 
may  be  given  by  any  party  to  the  instrument,  212. 
if  given  by  a  stranger,  insufficient,  212, 
to  one  of  several  partners,  good  for  all,  212. 

not  necessary  when  bill  is  drawn  by  one  of  the  firm,  when,  212,  213. 
to  be  given  to  personal  representative,  in  case  of  death  of  party,  213. 
to  bankrupt,  before  appointment  of  assignees,  213. 
to  assignees  of  bankrupt,  when  required,  213. 

when  bankrupt  has  absconded,  213. 
within  what  time  to  be  given,  213. 

in  case  of  inland  bills,  214. 

where  parties  live  in  the  same  town,  214. 
in  different  towns,  214. 

where  a  notice,  received  on  a  Sunday,  215. 

where  bills  placed  in  the  hands  of  a  banker,  215. 
may  be  given  on  day  biU  becomes  due,  215. 
where  intervening  parties  between  plaintiff  and  defendant,  216. 
in  case  of  foreign  bills,  216. 
proof  of,  216. 
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when  sent  by  letter,  216. 

delirery  of  letter  to  bellman,  216. 

direction  of  letter,  216. 

proof  of  postmark,  216. 

duplicate  original,  216. 

parol  evidence,  21 '7. 

identity  of  letter  sent,  inferred  from  ciroumatancea,  217. 

letter  sent  to  defendant's  house,  217. 

letter  arriving  later  than  post,  218. 

verbal  notice  sufBoient,^218. 
when  excused,  218. 

in  case  of  no  effects,  218,  219. 
of  goods  sold  on  credit,  219. 
principle  on  which  notice  excused,  219. 
whether  excused  when  drawer  not  prejudiced,  219. 

where  drawer  has  considerable  expectations,  219. 

where  want  of  notice  detrimental,  219. 

where  eifecta  to  any  amount,  between  drawing  of  bill  and  its  becoming  due, 
219,  220. 

where  effects  on  the  way  to  drawee,  220. 

when  a  fluctuating  balance,  220. 
indorser  entitled  to,  notwithstanding  want  of  effects,  220. 

though  he  has  given  no  consideration  to  drawer,  220,  221. 
unless  he  knpw  drawer  to  be  insolvent,  221. 
under  general  allegation  of,  proof  may  be  given  that  the  party  knew  a  bill  would  bo 

dishonored,  221. 
excused  on  account  of  ignorance  of  residence  of  drawer,  221. 

what  evidence  of  diligence  to  discover  the  parly  required,  221. 

by  acknowledgment  of  drawer,  221,  222,  223. 

by  subsequent  promise  of  drawer,  224. 

by  part  payment  by  drawer,  224. 

by  other  transactions  with  drawer,  224. 

by  express  promise  of  indorser,  224. 
in  what  cases  not  dispensed  with,  224. 

DISTRESS, 

submission  to,  evidence  in  use  and  occupation,  289. 

by  commoner,  496. 

by  lord  of  the  manor,  496. 

effect  of,  in  waiving  notice  to  quit,  590. 

effect  of,  in  waiving  forfeiture,  694. 

DOCK  WARRANT, 

effect  of  delivery  of,  536. 

dombsdat-book;, 

evidence  respecting  possession  of  abbey  lands,  477. 

DORMANT  PARTNER, 

inability  of,  435.  " 

DOUBLE  RENT, 

avowry  for,  single  rent  cannot  bo  recovered  under,  494. 

DRAWEE, 

declaration  of,  when  evidence  of  want  of  effects,  221, 
competent  to  prove  want  of  effects,  228. 

DRAWER, 

of  bill  of  exchange, 

when  entitled  to  notice  of  dishonor,  218-221. 

a  competent  witness  for  indorsee,  to  prove  acceptor's  handwriting,  198,  199. 

DUPLICATE  ORIGINAL, 

of  letter  sent  by  post,  proof  by,  216. 

E. 

HARNEST, 

what  Buffieient  within  Statute  of  Frauds,  370. 
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BASEMENT.    See  titles  Grant,  Statute  of  Frauds. 
grant  of,  whether  required  to  be  in  writing,  350. 
whether  required  to  be  by  deed,  350. 

EJECTMENT, 

evidence  in  action  of,  517. 
defendant's  possession,  proof  of,  517, 
rule  of  court,  577. 

recent  forms  of  proceeding,  578,  579. 
locality  of  premises,  579. 
proof  of  title  as  laid,  580. 
joint  demise,  580. 
demise  by  tenant  in  common,  580. 

'  by  tenant  for  life  and  remainderman,  580. 
date  of  demise,  580. 
by  husband  and  wife,  580. 
by  corporation,  580. 
extent  of  interest  demised,  580. 

extent  of  premises  in,  defined  by  metes  and  bonnds,  5S1. 
nature  of  title  in,  68 J. 

possessioa  for  twenty  years,  581. 
adverse  possession,  581. 

in  case  of  cestui  que  trust,  581. 
of  mortgagor,  581. 
of  tenant,  581. 

of  encroachments  on  waste,  581. 
of  encroachments  for  benefit  of  reversioner,  581. 
of  entry  by  relations,  582. 
declarations  by  person  in  possession,  582. 
adverse  seizin,  582. 
fine,  582. 
descent  cast,  582. 
legal  title,  582. 

in  case  of  outstanding  term,  582. 
surrender,  when  presumed,  582. 
when  not,  583. 
in  case  of  terms  to  attend  inheritance,  583. 
mortgage,  when  presumed  satisfied,  582. 
surrender  of  copyhold,  when  presumed,  582,  583. 
mesne  assignment  of  term,  when  presumed,  583. 
proof  of  ouster,  when,  583. 
what  sufficient,  583,  584. 
ouster,  when  presumed,  584. 
proof  of  entry,  when,  684. 
in  case  of  fine,  684. 
in  case  of  condition,  -684,  585. 
to  avoid  Statute  of  Limitations,  584. 
action  by  landlord, 

on  determination  of  tenancy,  585. 
on  expiration  of  the  term,  585. 
proof  of  demise,  5'85. 

tenancy  from  year  to  year,  when  presumed,  685. 
lease  when  determinable  on  first  or  subsequent  years,  585. 
presumption  of  demise  in  case  of  lodgings,  586. 
landlord's  title  not  to  be  disputed,  when,  586. 
expiration  of  landlord's  title,  when  it  may  be  shown,  293,  586. 
title  of  assignee  of  landlord  cannot  be  disputed,  when,  586. 
stranger  not  permitted  to  defend  as  landlord,  when,  586,  587. 
on  determination  of  tenancy,  by  notice  to  quit,  586. 
in  case  of  tenancy  at  wiU,  586. 

of  tenancy  by  suSerance,  586. 
of  entry  under  agreement  for  purchase,  586. 
half  year's  notice  to  tenant  from  year  to  year,  586. 
notice  to  quit  at  a  quarterly  feast,  586. 
notice  for  less  period  than  half  a  year,  586. 
in  case  of  a  custom,  586,  587. 
action  by  landlord, 

where  holding  for  less  than  a  year,  586,  687. 
commencement  of  tenancy,  proof  of,  587. 
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time  of  entry  on  substantial  part  of  demise,  687. 
entry  in  middle  of  a  quarter,  581. 
in  case  of  a  void  lease,  587. 
in  case  of  an  aasingment,  587. 
intention  of  parties,  when  admissible  to  explain  whether  the  holding  is  from  old  or  new 
Michaelmas,  587. 
evidence  of  intention  not  admissible,  when  lease  by  deed,  587. 
receipt  for  rent,  when  evidence  of  commencement  of  tenancy,  587. 
when  inferred  from  want  of  objection  to  notice,  587. 
from  conduct  of  tenant  on  delivery  of  notice,  587,  588. 
notice  is  not  prima  facie  evidence  of  commencement  of  tenancy  unless  served  pereon- 

aUy,  588. 
tenant  may  rebut  Inference  arising  from  his  not  objecting  to  notice,  588. 
tenant  bound  by  hia  representations   as  to  commencement  of  tenancy,   588.     See  title' 

Notice  to  quit 
action  by  landlord  for  a  forfeiture  of  the  term,  591. 
particulars  of  breaches  of  condition,  591. 
lessor  must  give  evidence  of  breach  of  covenant,  591. 
forieiture  by  non-payment  of  rent,  591. 
terms  of  tenancy,  how  proved,  591. 
evidence  of  counterpart  of  lease,  591. 
demand  of  rent,  591,  592. 

requisites  to  be  observed  on  demand  of  rent  as  at  common  law,  592. 
demand  of  rent  by  agent,  592. 
demand  of  rent  under  stat.  4  Geo.  II,  c.  28,  592. 

title  of  lessor  considered  as  accruing  at  common  law,  592,  593. 

proof  of  service  of  declaration,  593. 

proof  of  insufficient  distress,  593. 

what  presumptive  evidence  of  insufBcient  distress,  593. 

search  of  every  part  of  premises  to  be  proved,  593,  594. 
no  available  distress,  when  landlord  prevented  from  distraining,  694. 
not  necessary,  though  expressed  in  lease,  594. 
amount  of  rent  varying  from  particulars,  not  material,  594. 
defence  by  tenant,  594. 
tender,  594. 

tender  at  time  of  service  of  declaration,  594. 
waiver  of  forfeiture,  £  94. 

by  acceptance  of  rent,  594. 
landlord  must  be  conusant,  594,  595. 
forfeiture  when  waived  by  acquiescence,  595. 

forfeiture  not  waived  by  omission  to  take  advantage  of  previous  breachfes,  896. 
waiver  of  forfeiture  for  breach  of  covenant  to  repair,  595. 
forfeiture  waived  by  assignment  of  reversion,  595. 
waiver  of  forfeiture  for  breach  of  covenant  to  insure,  595. 
action  of,  by  heir  at  law,  595. 
proof  of  seizin.     See  title  Seizin. 
by  possession,  595. 
by  entry,  595. 
by  possession  of  third  person,  595,  596. 

by  possession  of  lessee  for  years,  696. 
seizin  of  copyholder,  596. 
descent  of  reversion,  596,  597. 
proof  of  pedigree,  597. 

in  case  of  collateral  descent,  597. 
by  registers,  597. 
by  declarations  of  the  family,  597. 
by  herald's  books,  597. 

recital  in  priyate  act  not  evidence  of  pedigree,  697. 
defence  in,  illegitimacy  of  heir,  598. 
want  of  legal  marriage,  598. 
non-access,  602. 
period  of  gestation,  601. 
evidence  of  parents,  602. 
declarations  of  parents,  602. 
descent  of  copyholders,  602. 

admittance,  602. 
proof  of  customary  descent,  603. 
right  of  reply,  603. 
action  of,  by  deTisee  of  freehold,  603, 
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action  of,  by  devisee  of  contingent,  or  executory  intereal,  CO:i. 
defence  by  heir  at  law,  604. 

incapacity  of  testator,  604 

partial  insanity,  604. 

lucid  interval,  605. 

imperfect  restoration  of  faculties,  60G. 

revocation  of  will,  607. 

republication  of  will,  610. 
action  of,  by  devisee  of  leasehold,  610. 
proof  of  lease,  611. 
admission  of  lease,  611. 
probate,  611. 
assent  of  executor,  611. 
action  of,  by  devisee  of  copyhold,  612. 
proof  of  will,  612. 
proof  of  revocation  of  will,  612. 
recital  of  wiU  in  admittance,  612. 
admittance  of  devisee,  612. 
action  olj  by  guardian,  613. 
guardian  in  socage,  613. 

right  of,  when  expiring,  613. 
guardian  by  deed  or  will,  613. 

natural  father,  613. 
action  of,  by  execution  creditor,  614. 
writ  of  elegit,  614,  615. 
delivery  of  legal  possession,  614. 
proof  of  judgment,  614.  ' 

of  inquisition,  615. 

of  title  of  debtor,  615. 
in  case  of  trust  property,  615. 

property  conveyed  away  by  trustee,  615 

equity  of  redemption,  615. 

trust  for  debtor  in  part,  615. 

in  case  of  trust  for  years,  tl5. 
notice  to  quit  not  required,  when,  615. 
by  creditor  under  a  fieri  facias,  615. 

judgment  to  be  proved,  615,  616. 
by  vendee  of  sheriff,  616. 

writ  a  sufficient  title,  616. 

assignment  by  under-sheriff,,  616. 
action  of,  by  conusee  of  statute  merchant,  616. 
obligation  of  conusor,  616,  617. 
writ  of  extent,  616,  617. 
writ  of  capias,  616. 
title  of  conusor,  617. 
by  conusee  of  statute  staple,  617. 
writ  of  extent,  617. 
liberate,  617. 
Hai.  fac.  pass.  fcl7. 
bond  of  conusor,  617,  618. 
action  of,  by  mortgagee,  618. 

proof  of  mortgage  deed  and  possession,  618. 
possession  used  not  be  demanded,  619. 
memorial  of  annuity  deed  need  not  be  proved,  618,  619. 
mortgagor  cannot  set  up  previous  mortgage,  619. 
in  case  of  leases  prior  to  the  mortgage,  619. 
in  cases  of  leases  subsequent  to  the  mortgage, 
action  of,  by  parson,  619. 
presentation,  619,  020. 
cession,  620. 
institution,  620. 
induction,  620. 
taking  of  oaths,  620. 
proof  of  church  property,  62!. 
notice  to  quit,  621. 
recitals  in  letters  of  institution,  620. 
competency  of  witnesses  in  action  of,  622. 
tenant,  622. 
owner,  622. 
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heir,  622. 

remainderman,  622. 
co-defendant,  622. 
co-plaintiff,  622. 

witness  believing  himself  not  interested,  622. 
witness  agreeing  with  plaintiff,  622. 
judgment  in,  effect  of,  in  action  for  mesne  profits,  623,  624. 

ELEGIT.     See  title  Ejecimeni. 
nature  of  writ  of,  614,  615. 
creditor  by,  need  not  give  notice  to  quit,  when,  615,  615. 

BNDOWMENT.     See  title  Vicca-. 

ENTBT, 

at  custom-house,  evidence  of  time  of  sailing  of  ship,  247. 

in  Lloyd's  book,  evidence  of  capture,  250. 

what  sufficient  to  maintain  trespass,  498. 

not  necessary  to  avoid  fine  levied  by  mortgagor,  582. 

proof  of,  in  action  of  ejectment,  584. 

what  sufficient  for  avoiding  a  fine,  584.     See  title  Ejectment. 

EQUITY, 

of  redemption  not  subject  to  execution,  615. 

ESCAPE, 

evidence  in  action  against  sheriff  for.    See  title  Sheriff. 

ESCROW, 

proof  of  deUvery,  as,  459. 

ESTOPPEL, 

by  recognizance  entered  into,  436. 

EVICTION, 

when  a  defence  in  action  for  use  and  occupation,  285,  286. 

of  part  of  premises,  effect  of,  in  action  for  use  and  occupation,  285. 

EXAMINATION.    See  title  Depositions. 

taken  before  commissioners  of  banlirupt,  when  evidence,  647-650. 

EXCHANGE.     See  tiae  Bill  of  Exchange. 

EXCISE   OFi'lCEB, 

evidence  in  action  against,  728.     See  title  Custom-house  Officer. 

EXECUTED   CONSIDERATION, 

may  be  given  in  evidence  under  the  common  counts,  400. 
recovery  on,  when  contract  by  parol,  350. 

EXECUTION      See  titles  Deed,  Sheriff,  Ejectment. 

honajide,  when  protected  in  case  of  bankruptcy,  652. 
not  protected,  when  issued  after  bankruptcy,  652,  653. 

EXECUTOR, 

1.  Of  the  evidence  in  action  by,  662. 
title  of,  when  admitted,  662. 
probate  of,  objection  to,  not  to  be  taken  after  plea  in  bar,  662,  C63. 

objection  to,  may  be  taken,  where  there  is  no  profert,  663. 
non-joinder  of  executor  is  matter  of  abatement,  663. 
omission  of  naming  himself  executor,  663. 
omission  of  profert,  662,  663. 

plajntiff  suing  in  his  own  right,  declaration  and  evidence,  663. 
naming  himself  executor,  when  unnecessary,  surplusage,  663,  654. 
cause  of  action  arising  after  deatli  of  testator,  663,  664. 

when  he  must  prove  his  title  as  executor  in  suing  for  cause  ofaotion  arising  in  his  own 

time,  664. 
when  the  executor  of  administrator  must  Bue,  and  when  the  administrator  cJe  ionw  non  of 

the  intestate,  663,  665. 
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EXECUTOR — continued. 

proof  of  being,  ;6G4.  665. 
probate,  664,  665. 
examined  copy  of  will,  664. 
exemplification  of  probate,  664. 
probate  how  impeached,  664,  665. 
forgery,  664. 
iona  notahilia,  665. 
by  matters  dehors,  665. 
stamp,  665. 
svideDoe  by,  in  particular  actions,  665. 

assumpsit,  666. 

statute  of  limitations,  666. 

payment,  666. 

trover,  666. 

ejectment,  666. 
witness  in  action  by,  competency  of,  667. 

creditor,  667. 

residuary  legatee,  667. 
2.  Of  the  OTideuce  in  action  against,  667. 
issue  on  plea  of  iie  unques  executor,  668. 
admission  of  character,  by  plea  in  bar,  667. 
proof  of  acting  as  executor  necessary,  668. 

verdict  in  assumpsit  against  such  of  the  defendants  as  are  executors,  668. 
action  by  executor  against  acting  executor,  668. 
executor  de  son  tort,  proof  of  liability  of,  668. 
notice  to  produce  probate,  669. 
proof  of  will,  668-670. 
possession  of  probate  by  executor,  670. 
proof  of  identity  of  party  described  as  executor,  670. 
issue  on  plea  oiplene  adminisiravit,  670. 

proof  of  assets,  670. 

amount  of  debt,  671. 

probate  stamp,  671. 

inventory,  671,  672. 

separate  debts,  672. 
•vdmission  of  assets,  672. 

by  arbitration,  673. 

by  payment  of  interest,  673. 
proof  of  assets  exhausted,  673. 

payment  of  simple  contract  debt,  before  judgment  docketed,  673,  674.  > 

payment  of  simple  contract  before  bond  debt,  without  notice,  674. 
payment  of  residue  without  notice,  674. 
payment  after  commencement  of  action,  674. 
creditor  competent  to  prove  payment  to  himself,  674. 

bond  creditor  not  competent  to  prove  exeoutionof  bond,  when  an  attesting  witness,  674. 
proof  of  payment,  without  proof  of  execution  of  a  bond,  when  sufficient,  674. 
retainer  of  assets  by,  675. 
expenses  of  administering,  675. 
payment  to  co-executor,  675. 
outstanding  debts  of  a  higher  degree,  675. 

for  penalties,' 676. 

plea  of,  when  entire,  676. 
competency  of  judgment  creditor,  676. 

securities  entered  into  by  testator,  presumed  for  just  debts,  675,  676. 
confession  of  judgment  by  executor,  676. 
evidence  in  reply,  judgment  Isept  on  foot  by  fraud,  676. 

entry  of,  by  mistake,  676. 
replication,  as  to  time  of  having  assets,  676. 
evidence  in  particular  actions,  677. 

statute  of  limitations,  677. 

action  for  legacy,  677. 

distributive  share,  677. 

express  promise,  677. 

specific  chattel  bequeathed,  677. 

witness,  competency  of  co-obligor  in  bond  to  ordinary,  677. 

when  not  liable  for  use  and  occupation,  288. 

not  liable  as  assignee,  before  actual  entry,  467. 

acknowledgment  by,  to  take  case  out  of  statute  of  limitations  must  be  express,  455. 

aoltnowledgment  by  one  of  several,  455. 
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EXBOUTOE^cort'jiMerf. 

entitled  to  notice  of  dishonor  of  bill,  213. 
de  son  tori,  proof  of  being,  668. 

proof  of  payment  in  action  of  trover,  549. 

not  entitled  to  verdict,  though  he  proves  payments  to  the  full  value,  549. 
how  liable  on  account  stated,  432. 

competency  to  prove  sanity  of  testator,  in  action  for  will  of  realty,  610. 
notice  to  quit  given  by,  590. 

EXECUTORY, 

contracts,  whether  within  the  statute  of  frauds,  365,  373. 
consideration,  count  on,  400,  401. 

EXPENSES, 

when  recoverable  on  sale  of  real  property,  363, 

of  investigating  title,  not  recoverable  on  count  for  money  paid,  363. 

EXPULSION, 

matter  of  aggravation,  513. 
evidence  under  nil  debet,  481. 

EXTORTION, 

evidence  in  action  against  sheriff  for.     See  title  Sheriff. 

EXTRA  -WORK, 

recoverable  under  a  qucmtvm  meruit,  412. 


F. 

FACTOR, 

sale  by,  376.     See  title  Agent. 

may  sell  on  credit,  376. 

cannot  sell  stock  on  credit,  376. 

personally  liable,  when  acting  for  foreign  principal,  37T. 

right  of  set-off  against,  377. 

contract  by,  when  principal  may  sue  and  be  sued  on,  377. 

time  of  limitation,  when  accruing  on  demands  against,  449. 

FALSE  RETURN, 

evidence  in  action  for.    See  title  Sheriff. 

FARMER, 

of  tithes.    See  title  Tithes. 

FIERI  FACIAS, 

ejectment  by  creditor,  recovering  under,  615,  616. 

PINE, 

'        actual  entry,  necessary  to  avoid,  584. 
what  adverse  seizui  requisite  for,  582. 

FIXTURES, 

value  of,  not  recoverable  under  count  for  goods  sold,  40«. 

FOREIGN  BILL.     See  title  Bill  of  Exchange. 

FOREIGN  MARRIAGE, 
proof  of,  624,  525. 

FORFEITURE.     See  title  Ejectment. 

FORGED  ACCEPTANCE, 
when  binding,  179. 

FORMER  RECOTERT, 

evidence  of,  under  plea  of  non-assumpsit,  442, 
identity  with  former  demand,  how  shown,  442. 
in  action  for  penalties,  480. 
not  a  bar  to  action  of  trover,  when,  548. 

FRAUD, 

when  it  vitiates  a  sale,  360,  393-395. 
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'!  'RAUD — continued. 

when  a  defence  to  action  for  sale  of  goods,  393-395. 

when  it  avoids  a  sale  of  real  property,  360. 

effect  of,  on  contract  for  goods  bargained. and  sold,  408. 

money  obtained  by,  recoverable  in  action  for  mon,ey  had  and  received,  422. 

■RAUDS,  STATUTE  OF.     See  titles  Auctioneer,  Auction,  Agent. 

memorandum  required  by,  must  specify  the  names  of  contracting  parties,  350. 

must  specify  all  the  terras  of  the  contract,  350. 

what  signature  necessary  to,  311. 

signed  by  one  party,  will  bind  the  party  signing,  352. 

may  be  signed  by  authorized  agent,  352. 

cannot  be  signed  by  one  party  as  agent  for  the  other,  352. 

must  import  a  concluded  agreement,  352. 

need  not  have  been  delivered  to  party  suing,  352,  353. 

contained  in  a  letter,  may  be  accepted  by  parol,  351. 

printed  signature  in  bill  of  parcels  suEBcieut  for,  371. 

must  be  signed;  writing  in  presence  of  party  not  sufficient,  352. 

may  consist  of  several  writings,  351. 

consisting  of  several  writings,  how  connected,  351. 

may  be  collected  from  several  documents,  211. 
acceptance  of  goods  within,  what  sufficient,  366. 

of  sample,  whether  sufficient,  367. 

of  symbol,  whether  sufficient,  367. 

of  delivery,  order  whether  sufficient,  367. 

wharfinger,  not  sufficient,  368. 

by  agent  for  shipment,  not  sufficient,  368. 
whether  a  resale  sufficient,  369. 

marking  and  weighing  of  goods,  whether  sufficient,  3GS. 
acceptance  of  horses  within,  369. 

what  sufficient  in  sales  by  auction,  368. 
whether  agreements  for  easements  within,  350. 

whether  sale  of  articles  amounting  to  lOZ.  collectively,  wrthin,  367,  375. 
what  an  interest  in  land,  within,  350. 

agreement  for  privilege  to  be  exercised  on  a  person's  own  land,  not  within,  350. 
whether  an  agreement  for  a  beneficial  privilege  on  another  person's  land  within,  S5fl. 

of  goods  to  be  made,  whether  within,  365,  373. 
sale  of  goods  to  be  carried,  whether  within,  366. 
earnest,  what  sufficient  within,  370. 

omission  to  comply  with,  when  remedied  by  an  account  stated,  432,  433. 
letter  to  agent,  sufficient  evidence  of  signature  under,  371. 
what  a  sufficient  note  of  a  surrender  witliin,  297. 
what  a  surrender  by  operation  of  law  within,  297. 

FRAUDULEN'T, 

grant.     See  title  Bankruptcy. 
assignment, 

to  defeat  execution,  proof  of^  688,  689. 
retaining  possession,  when  evidence  of,  688,  639-. 

FREEHOLD, 

plea  of  soil  and  freehold,  506. 
proof  of  seizin,  595. 

FREIGHT, 

interest  in,  proof  of,  240. 

inchoate  right  to,  must  be  proved,  240- 


G 


GENERAL  ISSUE.     See  the  titles  of  the  several  Actions. 
non-assumpsit,  in  action  of  assumpsit,  437. 
what  may  be  proved  under,  437-441. 

GESTATION, 
period  of,  601. 

Vol.  III.  51 
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GIFT, 

when  presumed,  ill. 

GOODS.     Sea  titles  Sale,  Vendor,  Pwchaser,  Wa/rranty,  Sample,  Brolcer,  <Sbc. 
contract  for,  when  exempted  from  stamp,  373. 

what  a  sufficient  acceptance  of  within  the  Statute  of  Frauds,  366,  368. 
whether  to  be  contracted  for  in  writing,  365. 
whether  within  Statute  of  Frauds,  365. 
to  be  carried,  whether  to  be  contracted  for  in  writing,  367. 
insured,  interest  in,  235. 

shipping  of,  237. 
executory  contract  for;  provisions  of  9  Geo.  lY,  c.  14,  relating  to,  365,  366. 
Bale  of,  by  auction  within  the  Statute  of  Frauds,  366. 
offer  for  sale  of,  made  by  the  post,  374. 

must  answer  description  by  which  sold,  though  sample  exhibited,  380,  381. 
must  be  returned,  if  not  according  to  warranty,  385. 

consequence  of  retaining  by  purchaser,  when  not  agreeable  to  warranty,  381,  885. 
retained  by  purchaser,  actual  value  of,  only  recoverable,  379,  385. 
readiness  to  pay  for,  averment  of,  387. 
required  to  be  merchantable,  381-384. 

value  of,  may  be  proved  in  action  of  deceit,  in  mitigation,  388. 
damages  for  not  delivering,  389. 
payment  for,  by  dishonored  bill,  395,  396. 

by  lost  bill,'  396. 

by  bill  without  recourse  to  buyer,  395. 
seller  of,  when  Uable  for  concealed  defects,  395. 
Bale  of,  competency  of  witness,  397. 

when  the  property  and  possession  vest,  535. 
contract  for  sale  of,  when  evidence  under  the  common  counts,  398,  400. 
constructive  delivery  of,  403,  407. 
when  payment  to  be  made  partly  in  goods,  400,  406. 
delivery  of  to  agent,  407. 
value  of,  406,  407. 

policy  on.    See  title  Policy  of  Insurance. 
sale  of  on  credit,  408. 
possession  of,  in  action  of  trespass,  499. 
sold  and  delivered,  action  for,  409. 

proof  of,  contract  in,  409,  410. 
sold  and  delivered  to  servant,  master  liable  for  when,  402,  407. 
to  wife,  husband  when  liable  for,  403. 
to  agent,  402,  407. 
when  tort  waived,  404. 

property  in,  when  proof  of  title  required,  404. 
upon  terms  of  sale  and  return,  406. 
fixtures,  value  of,  not  recoverable  under  count  for,  406. 
standing  trees,  not  recoverable  in  action  for,  406. 
materlajs  for  building,  not  recoverable  in  action  for,  406. 
does  not  lie  where  part  delivered,  406. 
lies  where  part  delivered  and  not  returned,  406. 
proof  of  delivery  of  goods  in,  407. 
interest  recoverable  under  count  for,  428. 
does  not  lie  till  credit  expired,  408. 

may  be  brought  before  expiration  of  credit,  when,  408. 

lies  when  payment  by  -dishonored  bail,  408. 

lies  where  bill  returned  before  the  trial,  409. 
loargained  and  sold, 

action  for,  409,  410. 

whether  price  of  crops  recoverable  in,  410. 
whether  it  lies  after  a  resale,  410. 

does  not  lie  before  goods  are  weighed,  410. 

GBANT, 

of  easement,  on  another  person's  land,  350. 

fraudulent,  an  act  of  bankruptcy.    See  title  Bankruptcy. 

GUARDIAN, 

entry  of,  when  a  seizin  of  infant,  696. 
action  of  ejectment  by,  613. 

6UILTT, 

plea  of,  in  indictment  for  assault,  617. 
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HEIR.     See  title  Deht. 

action  of  ejectment  by.     See  title  B^ecimemi. 

HBRALD'S  BOOKS, 

evidence  of  pedigree  in  action  of  ejectment,  597. 

HEEIOT, 

seizure  of  goods  as,  when  to  be  pleaded,  506. 

HIGHWAY, 

r^ht  to  strips  of  land  adjoining,  498,  499.     See  title  Way. 

HORSE, 

acceptance  of,  what  sufficient  within  the  Statute  of  Frauds,  396. 
variance  in  contract  for  sale  of,  374. 
sale  of,  contract,  when  entire,  374. 
warranty  of,  made  after  sale,  void,  390. 

against  manifest  defects,  390. 

mode  of  stating  in  declaration,  390,  391. 
implied  authority  of  servant  to  warrant,  390.    See  titles  Unaowndness,  Witness,  Damaget, 
action  for  breach  of  warranty,  on  sale  of,  390. 
unsoundness  of,  what  amounts  to,  391. 

knowledge  of,  need  not  be  averred,  390,  391.  , 

notice  of,  need  not  be  given,  392. 

advantage  of  giving  notice  of,  392. 
damages  in  action  for  breach  of  warranty  of,  390-392. 

charge  for  keep  of,  whether  recoverable  as  damages,  393. 
price  of,  when  recoverable  in  action  for  money  had  and  received,  392. 

HUNDRBDORS, 

evidence  in  action  against,  730. 
liability  of  hundred  by  8  &.  lY,  c.  31,  730,  732. 
term  "  demolishing"  in  the  act,  includes  burning,  732. 
conditions  to  be  complied  with  by  plaintiff,  732,  733. 
interest  of  plaintiff,  what  sufficient.  733. 

trustee  of  mortgage  term,  733. 
examination  before  what  justices,  733. 
liability  of  cities,  towns,  &c.,  731,  732. 

servants,  734. 

partners,  734. 
affidavit,  what  it  must  contain,  734. 

must  negative  knowledge  of  all  the  offenders,  when,  734. 

not  sufficient  to  state  suspicions,  734. 
examination,  how  proved,  734. 

proof  of  person  taking,  acting  as  justice,  sufficient,  734. 

signature  of  party  not  necessary,  734. 

cannot  be  enlarged  or  varied  by  parol,  734. 

need  not  be  in  writing,  734. 
plaintiff  cannot  recover  for  property  taken  in  the  commission  of  a  distinct  felony,  736. 

may  recover  for  property  which  has  been  insured,  735. 

HUSBAND  AND  WIFE.  See  titles  Advliery,  Trespass. 
conduct  of  husband,  evidence  in  mitigation,  528,  629. 
husband  when  liable  for  necessaries  furnished  the  wife,  403. 


I. 

IDKNTITT, 

of  indorser  of  bill,  how  proved,  189. 

of  parties,  whether  to  be  proved,  in  addition  to  handwriting  of  attesting  vntness,  172-174. 

of  drawer  of  bill,  when  to  be  proved,  172. 

ILLEGALITY, 

effect  of,  in  avoiding  insurance,  246,  279. 

defence  to  action  on  policy  of  insurance,  279. 

in  commencement  of  voyage  before  insurance  attaches,  279,  280. 

does  not  avoid  policy,  where  only  a  breach  of  foreign  revenue  laws,  280. 
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ILLEGALITY— contowed 

of  deed  must  be  specially  pleaded,  463. 

■when  a  defence  to  action  for  sale  of  goods,  393. 

for  work  and  labor,  416. 

for  money  had  and  received,  423, 

for  money  paid,  425. 

for  money  lent,  428. 

where  agreement  executory,  423. 
where  parties  not  in  the  same  fault,  423. 

ILLEGITIMACY, 
proof  of,  598. 

for  want  of  legal  marriage,  598.  . 

for  non-access,  602. 

married  persons  may  prove  whether  child  born  before  marriage,  600. 
mother  competent  to  prove  act  of  adultery,  602. 

declaration  of  respecting  non-access,  not  admissible,  602. 

IMMORAL  CONSIDERATION.    See  title  HJegaliiy. 

IMPROPRIATOR.     See  title  Lay  Impropriator. 

INCbjkiNG  TENANT.     See  title  Debt. 

INDEBITATUS  ASSUMPSIT.    See  title  Common  Counts. 
in  what  cases  it  lies,  399,  400. 

INDORSEE, 

action  by,  against  maker  and  acceptor,  187.     See  title  Bill  of  Exchange. 

INDORSEMENT, 

of  bUl  of  exchange  or  note,  proof  of,  189. 
identity  of  indorsee  when  to  be  proved,  189. 

what  suflicient  proof  of,  189. 

possession  of  note,  evidence  of,  190. 

may  be  controverted  by  defendant,  when,  190. 

in  case  of  indorsement  to  A.  B.  generally,  A.  B.  the  younger  being  in  possession  of 
the  note,  190. 
in  blank,  effect  of,  190. 
to  particular  firm,  190,  191. 
in  blank,  where  there  are  several  plaintiffs,  191, 
proof  0^  whether  required  in  case  of  indorsement  to  A.  B.  or  bearer,  191. 

when  dispensed  with  by  admissions,  191.    See  title  Admission. 
proof  of  first,  where  several,  193. 

indorsement  stated  in  declaration,  193. 

where  first  indorsement  in  blank,  193. 
practice  of  striking  out,  when  not  declared  on,  193. 
may  be  proved  by  indoraer,  198. 
admits  handwriting  of  drawer  or  maker,  201. 

though  the  bill  or  note  be  forged,  201. 
admits  ability  and  signature  of  antecedent  party,  201. 
subsequent  to  indorsement  of  defendant,  to  be  proved,  201. 

when  admitted,  201. 
attested,  how  to  be  proved,  201. 
to  be  proved  in  action  against  drawer,  201.  i 

though  bill,  as  indorsed,  seen  and  not  objected  to,  201. 
of  biU  of  lading,  236, 
of  payments  on  promissory  note,  456. 
when  evidence  of  payment,  428. 
by  obligor  on  bond,  486-489. 
by  obligee  on  bond,  485,  487. 
on  bond  before  presumption  of  payment,  489. 

after  presumption  of  payment,  489. 

INDORSBR, 

a  competent  witness  for  indorsee,  maker,  or  acceptor  of  bill  or  note,  198. 
'   may  prove  his  own  indorsement,  198, 
when  entitled  to  notice  of  dishonor.     See  title  Dishonor. 
express  promise  of,  whether  required,  to  dispense  with  notice  of  dishonor,  224. 
a  competent  witness  in  action  by  indorsee  v.  indorser  and  maker,  227.. 
of  accommodation  bill,  competent  to  prove  receipt  of  value,  227. 
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TSDOUSESr— continued. 

competent  to  proye  payment  of  note,  when,  227. 
prior,  competent  to  prove  promise  of  payment,  228. 

INDUCEMENT, 

in  action  for  words  or  slander,  proof  of,  558. 

the  whole  of  the  averments  need  not  be  proved,  556-658. 

INPANCT, 

when  evidence  under  non  est  factum,  462,  463. 
evidence  of,  under  plea  of  non-assumpsit,  440. 
what  are  necessaries  supplied  to,  440. 
promise  by  infant,  after  age,  a  new  liability,  440. 

INFANT, 

plea  of  non-joinder  of,  434. 

not  liable  for  money  lent,  428. 
not  liable  on  account  stated,  431. 

INFORMER, 

competent  witness  in  penal  action,  480. 
time  of  commencing  action  by,  478. 

OfHABITANT, 

witness  in  penal  action,  480. 

INNUENDO, 

effect  of,  in  connecting  libel  with  a  particular  allegation,  559. 
in  ascribing  a  particular  sense  to  the  slander,  559. 

INQUISITION, 

on  writ  of  elegit,  certainty  required  in,  614,  616. 

INSANITY, 

of  testator,  what  avoids  the  will,  604. 
what  a  disposing  mind,  604 
meaning  of  expression  "unsound  mind,"  604. 
partial  insanity,  604. 
delusion,  604. 
lucid  intervals,  605. 
imperfect  restoration  of  faculties,  606. 

INSOLYENCT, 

declaration  of,  an  act  of  bankruptcy,  Q37. 

INSOLVENT, 

acceptance  of  premises  by  assignees  of,  467. 

INSPECTION, 

of  proceedings  of  commission  of  bankrupt,  when  not  allowed,  656. 

INSTITUTION, 
,    recital  in  letters  of,  not  evidence  of  presentation,  when,  620. 
recital  in  letters  of,  evidence  of  cession  of  incumbent,  620. 

INSURANCE.    See  titles  Policy,  Interest,  Abandonment,  Adjust/ment,  &c. 
action  in  assumpsit,  upon  pohoy  of,  231. 

proof  of  policy,  231. 

subscription  by  agent,  231. 

stamp  on  policy,  232. 
construction  of  policy,  233. 
proof  of  interest  in  goods,  235. 

biU  of  lading,  233. 

indorsement,  236. 

signature  of  master,  236. 

stamp  on  biU  of  lading,  236. 
of  shipping  of  goods,  237. 

bill  of  lading,  237. 

ofiSeial  papers,  237. 

bill  of  parcels,  237. 
of  interest  in  ship,  238. 
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possession,  239. 

biUofsale,  239. 

registration,  240.    See  title  Registration. 

register  exempted  from  stamp,  240. 

office  copy  of  register,  240. 
of  interest  in  freight,  240. 

payment  into  court,  241. 
proof  of  interest,  as  averred,  241. 

variance,  241-244. 

of  interest,  at  what  time,  244. 
adoption  of  policy,  244. 
proof  of  loss,  246. 

legality  of  voyage,  license,  246. 

loss  in  voyage  insured,  246. 

time  of  loss,  247. 

cause  of  loss,  247. 

proximate  cause,  247,  248. 
cause  admitted,  248. 
payment  into  court,  248. 
loss  by  perils  of  sea,  249. 
loss  presumed,  249. 
loss  by  capture,  250,  251. 
loss  by  barratry,  252. 
loss  by  stranding;  253. 
amount  of  loss,  254. 

salvage,  254. 

nominal  damages,  254. 

in  case  of  valued  policies,  255. 
abandonment,  when  necessary,  258. 

grounds  of,  258,  259. 

form,  of,  261. 

time  of,  262. 

acceptance  of,  262. 
adjustment,  effect  of,  263. 

prima  fojiie  evidence,  263-265. 

not  conclusive,  265. 
compliance  with  warranties,  266. 
warranty  to  sail  with  convoy,  266. 

of  neutrality,  267. 
warranties  by  the  insured,  266-269. 

must  be  shown  true,  269. 

effect  of  concealment,  269-270. 

representations,  effect  of)  274-276. 
evidence  of  concealment,  268. 
what  concealment  material,  269. 

opinions  of  underwriters  as  to  materiality  of  concealment,  270 
representations,  effect  of,  268,  274. 

to  first  underwriter,  276. 

order  of  names  in  slip,  276. 
seaworthiness,  evidence  of,  277. 

opinion  of  ship  builders  respecting,  278. 
illegality  of  voyage,  279. 
deviation,  280. 
competency  of  witness,  281. 

underwriter,  281. 

owner,  282. 

captain,  282. 

partner,  282. 
protest  of  captain,  283. 
certificate  of  vice  consul,  283. 

of  agent  at  Lloyd's,  283. 
when  illegal,  280.     See  title  Hkgdliiy. 
on  voyage,  of  contravention  of  foreign  revenue  laws,  280. 
broker,  opinion  of,  when  evidence,  271. 

INTENT, 

proof  of;  as  to  bankrupt's  trading,  634. 
as  to  delaying  creditors,  638. 
as  to  keeping  house,  639. 


INDEX  TO  Volume  hi.  807 

INTENTION, 

proof  of,  in  cases  of  treapaas,  616. 

INTEREST, 

in  goods  in  action  on  policy,  proof  of,  235. 
in  ship,  238.    See  title  Begisiration. 
in  freight,  240. 
proof  of,  as  averred,  241. 
'      proof  of,  dispensed  with  by  payment  into  court,  241. 
in  policy,  at  what  time  accruing,  244. 

when  recoverable  under  count  for  goods  sold  and  delivered,  428. 
in  what  cases  recoverable,  428. 
when  recoverable  on  bill  of  exchange,  429. 
when  recoverable  on  price  of  goods  sold,  429. 
not  recoverable  under  count  for  money  had  and  received,  428. 
compound,  when  allowed,  428. 
not  allowed  in  all  cases  of  Uquidated  demands,  428. 
implied  contract  for,  428. 
allowed  on  written  instrument,  429. 
on  bills  and  notes,  from  what  time  accruing,  429. 

to  what  time  calculated,  429. 
allowed  ou  money  used,  429. 
not  allowed  on  loans,  though  money  fraudulently  obtained,  429-430. 

on  policy  of  insurance,  430. 

oa  demand  for  work  and  labor,  430. 
whether  allowed  on  account  stated,  430. 

on  composition  for  tithes,  430. 
recoverable,  though  not  noticed  in  particular,  when,  429. 
payment  of,  not  an  admission  of  assets,  GTS. 

INTEREST,  INCOMPETENCY  BT  REASON  OF, 

common-law  rule  excluding  witnesses  ou  ground  of,  1-8. 
a  general  interest  on  bias  of  feeling  does  not  discjualify,  1-6. 

illustrations  of,  2-6. 
must  be  legal,  direct  and  certain,  to  disqualify,  6-8. 
one  joint  debtor  not  sued,  competent  against  another,  6,  T,  21. 
application  of  general  rule  as  between  husband  and  wife,  8. 
I.  Rule  considered  with  reference  to  persons  not  parties  to  the  suit,  9  et  seq. 
earlier  tendency  to  strictness,  9. 
real  party  in  interest  incompetent,  9,  10. 
interested  in  the  record,  effect  of  being,  10,  11. 

in  a  right  of  common,  former  rule,  10. 
only  two  kinds  of  interest,  formerly  regarded  as  disqualifying,  11. 

statute  removing  disability  on  ground  of  interest  in  the  record,  12. 
what  is  such  an  interest  as  will  disqualify,  12  et  seq. 

must  be  certain,  12. 

must  be  legal,  13. 
competency  always  presumed,  13,  35. 

and  incompetency  to  be  proved,  13. 
amount  of  interest  not  material,  13. 
effect  of  witness's  belief  that  he  is  interested,  14. 

honorary  interest,  14. 
cases  showing  nature  of  interest  that  will  not  disqualify,  14,  15,  15,  IT. 
auctioneer,  broker,  agent,  consignee,  attorney,  17,  18,  26. 

partners,  part  owners,  18,  21,  26. 

creditor  in  case  of  bankruptcy,  18. 

in  qui  tarn  actions,  who  competent,  19. 
interest  in  one  branch  of  the  case,  19. 
interested  to  increase  recovery,  20. 

to  defeat  recovery,  20,  21. 
one  of  several  trespassers  not  sued,  21. 
commoners,  inhabitants,  22,  29. 

having  a  like  cause  of  action,  22,  23,  24, 
when  interest  will  disqualify  witness  because  verdict  may  be  used  for  or  against  him, 
24,  25,  26. 

in  equity  a  party  competent,  when,  26. 

grantors  and  vendors,  when  competent  to  support  title,  26,  27,  56,  62. 

indemnitors,  when  incompetent,  27,  28. 

tenants  in  common,  27. 

warrantors  or  guarantors,  38,  29,  30,  67. 


808  INDEX  TO  VOLUME  IIL 

INTEREST,  INCOMPETENCY  BY  REASON  Q-E—contmucd. 

direct  interest  in  costs  of  suit,  28. 

surety  not  competent  for  principal,  29,  39,  41. 

members  of  corporations,  not  competent,  when,  30,  31,  57. 
inter.ested  in  favor  of  both  parties,  competent,  when,  31-35. 

hable  to  both  parties,  31,  32. 

having  a  balanced  interest,  effect  of;  32,  35,  36, 
competency  of  witness,  a  question  for  the  court,  35. 

province  of  the  jury,  35,  36. 
1.  rule  with  respect  to  bail  and  sureties,  36-41. 

wife  incompetent  where  the  husband  is,  37. 

where  material  witness  becomes  bail,  38. 

where  interest  is  neutralized,  39,  40. 
3.  rule  as  to  witness  jointly  interested  with  a  party  in  subject  matter  of  suit,  41-46. 

real  parties  in  interest,  41.  ' 

a  party  to  a  consolidation  rule,  when  excluded,  41,  42. 

partners  and  persons  jointly  liable,  42-44. 

makers  of  a  joint  and  several  note  or  bond,  43,  44. 
party  liable  to  contribution,  43. 
or  to  answer  over,  44. 

3.  examples  in  actions  by  executors  or  administrators,  45-50. 

ji  residuary  legatee,  incompetent,  45. ' 

so  is  any  person  to  increase  a  fund  in  which  he  is  entitted  to  share,  45-47,  49. 

this  interest  may  be  released,  48,  49. 
a  bankrupt,  not  competent  for  his  assignees,  &o.,  48,  49. 
a  creditor  of  an  assignor,  incompetent^  when,  40,  50. 
state  of  fund,  when  to  be  considered,  50. 

4.  rule  as  to  bankrupts,  insolvent  debtors  and  their  creditors,  51-53. 

bankrupt's  interest,  nature  of,  51. 
insolvent's  interest,  52,  53. 
'         creditors,  their  interest,  53. 
6.  examples  in  actions  relating  to  real  property,  53-58. 
interest  of  a  tenant  in  possession,  53. 

of  a  party  having  an  agreement  for,  54. 
of  a  remainderman,  54. 
a  vendor  of  goods,  55,  56,  66  et  seq. 
grantor  with  covenant,  55,  56,  57,  127. 

6.  witnesses  liable  to  an  action  by  one  of  the  parties,  59-68. 

servant  or  agent  incompetent  for  principal,  when,  59,  60. 
deputy  not  competent  for  sheriff,  when,  61. 
interested  in  questions  of  title,  62,  66  ei  seg. 
answerable  over,  63,  64-66. 
in  oases  of  negligence,  65. 

7.  witnesses  liable  to  a  party  for  oosls  of  the  action,  68-76. 

rule  as  to  competency  of  parties  to  bills  and  notes,  68-73. 
one  party  competent  between  others,  when,  69,  70. 
a  release,  when  necessary,  7 1. 
what  interest  not  sufficient,  72. 

remote  interest,  72. 
one  assuming  to  act  for  another,  73. 
one  who  is  answerable  in  either  case,  74,  75. 
not  competent  to  remove  liability,  75,  76. 
oases  as  to  liability  to  one  of  the  parties,  &c.,  77-81. 
II.  What  is  not  such  an  interest  as  will  disqualify,  81  et  seg. 
the  interest  of  a  vendor  without  warranty  is  not,  81,  82. 
a  strong  bias  or  feeling  is  not,  81,  82. 

nor  is  an  interest  in  the  question,  82,  83. 
rule  in  criminal  proceedings,  82,  83. 

in  action  for  penalty  against  taking  of  usury,  borrower  is  competent,  83,  84. 
liability  to  suit  depending  on  result,  disqualifies,  84. 

not  of  liability  uncertain,  84,  85. 
uncertain  interest  does  not  disqualify,  84. 

such  as  interest  of  a  specific  legatee,  84,  85. 
a  nominal  interest  does  not  disqualify,  86. 

such  as  the  interest  of  trustees,  &C.,  86,  87. 
a  broker    soiling  under  a  del  credere   commission    has  an  interest  that  disqualifies 

86,  87. 
agent  may  prove  his  authority,  his  agency,  87,  88. 
a  tenant  is  competent  for  a  reversioner,  88. 
a  former  owner  is  competent  to  prove  title,  when,  88. 
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so  ia  a  lessor,  88. 
parties  claiming  under  same  instrument,  89. 
the  issue  determines  oompeteney,  when,  89. 
a  third  person  competent  to  show  title  in  himself,  when,  89. 
an  indirect  Interest,  cases  illustrating,  S9. 
that  a  witness  belicTes  himself  interested,  does  not  disqualify,  90. 

or  is  bound  by  an  honorary  obligation,  90,  91. 
an  interest  in  favor  of  both  sides,  91. 

effect  of,  where  it  preponderates  one  way,  91-93. 
oases  of  balanced  interest,  93-96. 

parties  to'  negotiable  securities,  94-96.    . 
III.  Certain  exceptions,to  the  general  rule  considered,  97-119. 
founded  on  statutes,  or  public  policy,  91. 

1.  witnesses  rendered  icorapetent  by  statutes,  91. 

owner  of  stolen  goods  prosecuting  criminally,  interested  and  competent,  97,  98. 

because  rendered  so  by  statute,  9  8. 
so  where  rewards  are  offered  for  conviction  of  offenders,  98,  99. 
informers,  when  incompetent,  99,  100. 
inhabitants  of  towns,  rendered  competent  by  statute,  100,  101,  102. 

various  old  statutes,  99-102,  105. 

decisions  under,  103-105.    • 

2.  exceptions  to  the  rule  of  interest,  by  common  law,  105. 

party  interested  admissible  when  no  other  can  be  reasonably  expected,  105. 
agents,  brokers,  attorneys,  admissible  from  the  necessity  of  the  case,  106-112. 
cases  exhibiting  the  rule,  107-109. 
competency  of  trustees,  110. 

of  servants,  110,  111. 
rejected  as  incompetent,  when,  112. 
illustrations,  113. 
when  a  person's  interest  does  not  disqualify,  114. 
when  interest  acquired  for  that  purpose,  114. 
rule,  as  shown  by  the  inquiry  on  the  voir  ^ire,  115. 

which  is  to  his  present  interest,  115. 
giving  a  witness  an  interest  cannot  take  away  a  party 'slight  to  his  testimony,  115-118. 
but  a  party  may  in  this  way  disqualify  his  own  witness,  118,  119. 
lY.  Mode  of  objecting  to  competency  on  ground  of  interest,  and  means  of  restoring  com- 
petency, 119-140. 
former  rule,  that  objection  should  be  taken  on  the  voir  dire,  119. 
release  by  modern  practice,  119,  120. 

mode  of  proving  interest  of  witness,  120. 
on  voir  dire,  maybe  examined  as  to  writings  not  produced,  120,  121. 
objection  arising  from  his  answer  on  voir  dire,  how  removed,  121. 
independent  evidence  to  remove,  122. 
ways  in  which  interest  may  be  removed,  122. 
when  and  how  removed  by  a  release,  122-132. 
effect  of  release,  123,  126, 

of  a  joint  maker  of  note,  123. 
of  a  covenant,  123. 
various  illustrations,  124,  125. 
dehvery  of  release,  126. 
release  must  be  executed  in  a  valid  manner,  125. 

test  of  its  validity,  126. 
the  design  of  the  release  not  material,  126. 
release  by  vendee  of  vendor  or  warrantor,  127. 
of  principal  by  surety,  127. 
of  interest  in  a  fand,  127. 
double  releases,  when  necessary,  127. 

privilege  of  party,  not  compelled  to  testify,  127,  128. 
witness,  how  rendered  competent  in  Pennsylvania,  126,  128. 
release  of  real  party  in  interest,  129. 
in  what  manner  rendered  competent,  129,  130. 
a  party  rendered  competent,  how,  129,  130. 
a  stockholder,  131',  138. 
a  distributee,  131,  138. 
other  instances,  131,  132. 
when  release  may  be  general,  132. 
what  interest  may  be  released,  133. 
from  whom  to  whom,  133,  134. 

right  or  capacity  to  release,  184^136. 
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in  the  case  of  a  joint  obligation,  134,  137. 
release  by  a  residuary  legatee,  138. 
^  member  of  corporation,  how  rendered  competent,  139. 

INTOXICATION, 

evidence  of,  under  plea  of  non-assumpsH,  440. 

INVENTORY, 

when  proof  of  assets,  672. 

I.  0.  U., 

receivable  in  evidence  without  a  stamp,  418. 


JEWS, 

marriage  of,  626. 

JOINT  CONTRACT.     See  title  Ntn-joindtr. 

JOINT  STOCK  COMPANY, 
proof  of  partnership  in,  435. 

JOINT  TENANT.     See  title  Notice  to  quit. 

JUDGMENT, 

outstanding,  plea  of,  675,  676. 

kept  on  foot  by  fraud,  676. 

entered  up  by  mistake,  676. 
confession  of,  by  executor,  676. 

when  to  be  proved,  and  when  proof  of  writ  sufficient,  689. 
confession  of;  to  avoid  execution,  690. 
erroneous,  sheriff  liable  for  escape  on,  704. 

sheriff  may  justify  for  escape  under,  704,  705. 
void,  sheriff  not  liable  for  escape  on,  704,  705. 
whether  impeachable  in  action  for  false  return,  709. 

JUDGMENT  CREDITOR, 

not  competent  to  prove  the  fairness  of  his  own  debt,  in  action  agaiast  an  executor,  675,  676. 

JUDICIAL  PROCEEDINGS, 

publication  of,  when  allowed,  665. 

JUROR, 

evidence  of,  in  action  for  malicious  prosecution,  to  prove  defendant  prosecutor,  567,  598. 

JUSTICE  OP  PEACE, 

evidence  in  action  against,  711. 
what  notice  required,  711,  712. 
acts  colore  officii,  712. 
acts  alien  to  ofSce,  712. 
form  of  notice,  712,  713,  714. 
misstatement  of  form  of  action,  714. 
indorsement  on  notice,  7 14. 
proof  of  notice,  715. 
commencement  of  action,  716. 

continued  imprisonment,  7 1 6. 

process,  716. 

proof  of  return  of  writ,  when  necessary,  717. 
action  for  false  imprisonment  against,  717. 

proof  of  warrant,  718. 

general  issue,  718. 

tender  of  amends,  719. 

value  of  goods  limited  by  notice,  719. 

conviction  when  conclusive,  719. 

conviction  conclusive  of  what,  720. 

when  the  facts  giving  jurisdiction  may  be  controverted,  720. 

want  of  jurisdiction  apparent  on  face  of  conviction,  721. 

want  of  jurisdiction  by  comparison  of  several  convictions  for  offences  on  the  same 
day,  721.   . 
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want  of  jurisdiction,  defendant  not  precluded  from  objecting  to  by  having  appealed,  121. 

committed  without  information,  121. 

cannot  justify  a  commitment  for  one  offence  by  a  conviction  for  another,  122. 

not  allowed  to  prove  real  guilt  of  defendant,  122. 
whether  real  guilt  of  plaintiff  admissible  in  mitigation  of  damages,  122. 
commitment  defective,  in  not  stating  offence  within  jurisdiction  of  justice,  122. 
false  recital  in  warrant,  122. 
conviction,  when  it  maybe  drawn  up,  122. 
action  after  conviction  quashed,  123. 

malice  of  defendant  to  be  proved,  123. 

evidence  confined  to  what  passed  at  the  hearing,  before  the  justice,  123. 

JUSTIFICATION, 

matters  of  in  action  of  trespass,  504,  505 


E. 


KEEPING  HOUSE, 

an  act  of  bankruptcy,  when,  639. 
denial  to  creditor,  639. 


LADING,  BILL  OF.     See  title  Bill  of  Lading. 

LANDLORD, 

action  of  ejectment  by,  585.     See  tiiles  Ejectment,  Use  and  Occupation. 

LATITAT, 

commencement  of  action,  450. 

a  good  commencement  of  action,  418,  419. 

LAY  IMPROPRIATOE, 
title  of,  to  tithes,  414 

LEASE, 

agreements  amounting  to,  284-281.     See  title  Use  and  Occupation. 
agreement  for,  when  evidence  of  tenancy,  492. 
breaches  of  covenant  in.    See  title  CovenoMi. 

LEGITIMACY-     See  title  Illegitimacy. 
proof  of,  598. 

LETTER, 

notice  of  dishonor  by,  216. 

proof  of,  by  duplicate  original,  216. 

by  parol  evidence,  211. 
sent  by  post,  identity  of,  inferred  from  circumstances,  211.     Se»  title  Dishotor. 
of  wife,  in  action  for  adultery,  521. 

LETTERS  OF  ADMINISTRATION, 
how  proved,  664,  665. 
objection  to,  for  matters  dehors,  664,  665. 

LETANCY  AND  COUCHANCY, 
proof  of,  in  action  of  replevin,  496. 

LIBEL, 

variance  in  proof  of,  554. 

omission  of  referencas  in  statement  of,  554. 

insertion  of  words  in  statement  of,  554. 

not  to  be  set  out  continuously,  when,  554. 
alteration  of  letter  in  statement  of,  when  materia),  554. 
publication  of,  by  agent,  553. 

declaration,  professing  to  set  out  in  substance,  bad,  554 
in  foreign  language,  how  stated  and  proved,  554.  • 
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LIBEL — continued. 

publication  of,  ^^Jiat  sufBcient,  651. 

contained  in  Istter,  552. 

letter  containing  libel,  when  a  publication,  552. 

publication  proved  by  otber  libels,  552. 

possession  of,  whether  evidence  of  publication,  551,  552. 

writing  copy  of,  whether  evidence  of  publication,  551. 

in  case  of  criticisms  on  works  of  art,  565. 

in  case  of  reports  of  judicial  proceedings,  565. 

in  action  for,  whether  proof  of  other  libels  by  defendant  admissible,  560. 

other  libels  must  refer  to  libel  complained  of)  561. 

by  plaintiff,  when  admissible  in  evidence  for  defendant,  564. 

containing  an  account  of  proceedings  at  an  inquest,  564. 

of  judicial  proceedings  of  a  preliminary  nature,  564,  565. 

of  judicial  proceedings  reflecting  on  person  not  a  party  to  suit,  565. 

of  judicial  proceedings,  accompanied  with  comments,  565. 
when  actionable  without  proof  of  special  damage,  562,  563. 

LIBERUM  TENEMENTUM, 

plea  of,  when  close  named  in  declaration,  506. 
evidence  in  support  of  plea  of,  506. 

LICENSE, 

evidence  of  destination  of  ship,  246. 

of  legality  of  voyage,  246. 
foreign,  genuineness  of,  how  proved,  246. 
when  presumed,  246. 
plea  of,  evidence  in  support  of,  507. 
abuse  of,  507. 
by  wife,  servant,  or  daughter, '507. 

LIEN, 

general  right  of,  who  entitled  to,  544,  545. 
usage  of  trade,  when  evidence  of,  545. 
when  lost  by  abandoning  possession,  546. 
particular,  nature  of,  547. 

attaches  to  parts  of  entire  work,  547. 
for  freight,  547. 
waiver  of,  546,  547,  548. 

whether  divested  by  delivery  of  part  of  the  property,  547. 
for  repairs  of  ship,  547. 
by  vendor  of  goods,  547. 
of  agent,  548. 
by  act  of  agent,  548. 

whether  barred  by  statute  of  limitatioiis,  549. 
waiver,  of,  by  special  agreement,  548. 

by  taking  security,  548. 
revival  of,  545,  546. 
whether  supported'by  equitable  right,  without  possession,  548. 

LIMITATION, 

plea  of  statute  of,  442,  448. 
statute  of,  must  be  pleaded  in  assumpsit,  442. 
time  of,  when  commencing,  442,  449. 
in  the  ease  of  special  damage,  449. 
subsequent  discoveries,  448. 
fraud,  449. 
of  notes  payable  on  demand,  449. 

within  a  certain  time  after  sight,  449. 
in  the  case  of  factors,  448. 
of  tenants,  449,  450. 
of  administrators,  460. 
acknowledgment  witliin  six  years,  451. 
evidence  of  fresh  promise,  451. 
after  action  brought,  451. 
conditional,  461,  452. 
by  payment  of  principal,  452. 
with  refusal  to  pay,  452. 
by  payment  of  money  into  court,  452. 
by  reference  to  ,a  written  discharge,  453. 
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LIMITATION— coii/feuei. 

by  reference  to  an  attorney,  453. 

by  wife,  454. 

by  agent,  454.  , 

by  one  of  several  joined  drawers,  45J . 

by  one  of  several  partners,  452,  454. 

by  receipt  of  dividend,  454. 

by  executor,  must  be  express,  454. 

by  one  of  several  executors,  454,  455. 

by  joint  maker  of  note,  452,  455. 

by  acceptor  of  bill,  456. 

by  indorsement  of  payment,  456. 

must  afford  inference  of  promise  agreeing  with  original  promise,  452-455. 

where  the  expressions  are  ambiguous,  453. 

debt  to  which  it  refers,  453. 

required  by  9  Geo.  IV,  c.  14,  455. 

to  whom  made,  456. 
to  stranger,  456. 
to  executor,  456. 
to  testator,  456. 
does  not  apply  where  there  are  mutual  accounts,  457. 

where  plaintiff  keeps  alive  his  side  of  the  account  by  process,  451. 
applies  where  account  is  stated,  457.  . 

does  not  apply  in  case  of  disability,  457.     See  title  Disabilily. 
promise  must  be  in  writing,  451,  453. 
runs  from  time  of  obtaining  probate,  C77. 

from  grant  of  letters  of  administration,  677. 
plea  of,  fraud,  whether  an  answer  to,  549. 

in  action  of  trover,  549. 
time  of,  when  commencing  in  action  of  trover,  549. 
runs  from  time  of  refusal,  549. 

though  plaintiff  ignorant  of  conversion,  549. 
in  cases  of  lien,  549. 

LIQUIDATED  DAMAGES  AND  PENALTY, 
distinction  between,  482. 

LLOYD'S, 

usage  of,  234. 

does  not  bind  persons  not  frequenting  that  place,  234. 

book,  evidence  of  capture,  250. 

agent  of,  not  authorized  to  accept  notice  of  abandonment,  263. 

agent  of,  certificate  of,  not  evidence  as  to  settlement  of  loss,  283,  284. 

LOAN, 

of  money,  evidence  o'fj  illegal,  428. 

LOCALITY, 

of  premises,  in  action  of  trespass,  503. 

LODGINGS, 

presumption  of  demise  of,  from  payment  of  rent,  585. 

LOSS, 

proof  of,  246,  247. 

admission  of,  248. 

of  ship,  in  voyage  insured,  246. 

in  course  of  legal  voyage,  246.  • 

in  case  of  missing  ship,  249. 

where  ship  sails  on  different  voyage  from  that  insured,  247. 

where  an  intermediate  voyage  contemplated,  247. 

time  of,  247. 

variance  in  statement  of  time  of,  248. 

proximate  cause  of,  must  be  assigned,  248. 
by  perils  of  sea,  249. 

when  presumed,  249. 
by  capture,  250. 
by  barratry,  252. 
by  stranding,  253. 
amount  of,  254. 
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IiOSS — continued. 

mode  of  estimating  in  case  of  ship,  goods,  4;c.,  254. 

partial,  may  be  proved,  undep  averment  of  total  loss,  254. 

expense  of  salvage  may  be  given  in  evidence  under  averment  of  loss,  254. 

when  the  plaintiff  entitled  to  nominal  damages,  254. 

in  case  of  valued  policies,  255. 

LOTS, 

sale  of  property  by,  358. 

LUCID  INTERVAL, 
nature  of,  605. 
burden  of  proving,  605. 

LUNATIC, 

marriage  of,  avoided,  though  no  commission  issued,  599. 

LYING  IN  PRISON, 

an  act  of  bankruptcy,  643. 


MAGISTRATE.     See  title  Justice  of  Peace. 

MAIMING, 

justification  of,  520. 

MAKER, 

of  promissory  note,  when  a  competent  witness  for  payee,  187. 
when  a  competent  witness  for  indorsee,  227. 
competent  to  prove  date  of  note  altered,  227. 

MALICE, 

proof  of,  in  action  for  malicious  prosecution,  572. 

when  implied  for  want  of  probable  cause,  672. 

when  implied,  where  otherwise  gross  ignorance  must  be  presumed,  672. 

express,  when  it  must  be  proved,  559. 

how  proved,  572. 
proved  by  advertisement  of  finding  of  indictment,  572. 

by  evidence  of  defendant,  on  preceding  trial,  672. 
a  question  for  the  jury,  572. 
when  presumed  in  law,  559. 
evidence  of,  in  giving  characters  of  servants,  559. 
preferring  indictment  for  perjury,  admitted  as  evidence  of,  561. 
proof  of  other  words  or  libels,  when  evidence  of,  560,  561. 

MALICIOUS  ARREST.    See  title  Malice. 
action  for,  574. 
proof  of  arrest,  574. 
constructive  arrest,  674. 
arrest  under  process  of  sheriff's  court,  574. 
arrest  proved  by  return  of  sheriff,  574. 
evidence  of  holding  to  bail,  674. 
averment  of  affidavit  to  hold  to  bail,  574 
proof  of  affidavit  to  hold  to  bail,  574. 
form  of  action,  case,  not  trespass,  574. 
parol  evidence  of  warrant,  when  admissible,  674. 
proof  of  determination  of  suit,  by  rule  of  court,  575. 
variance  in  proving  the  allegations  on  record,  675. 
supersedeas  of  commission  of  bankruptcy,  575. 
want  of  probable  cause,  575. 

judgment  of  non-^ro«.,  575. 

arrest  after  payment  of  debt,  575. 

refusal  to  sign  discharge  to  sheriff,  676. 

discontinuing  of  action,  effect  of,  576. 

where  payment  made  before  issuing  of  writ,  but  after  afBdavit  to  hold  to  bail  676 

where  writ  sued  out  after  release  of  debt,  576.  '        " 

arrest  for  one  side  of  an  account,  576. 

where  a  different  cause  of  action  to  that  mentioned  in  afadavit  of  bail  576. 
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MALICIOUS  A'KR'EST— continued. 

where  a  debt  to  a  bailable  amouut,  though  less  than  that  for  which  party  arrested,  676. 

where  a  less  sum  than  that  sued  for,  is  taken  out  of  court,  516. 
damages  in  action  for,  676. 

extra  costs,  576. 
defence,  professional  advice,  576. 
arbitrator  a  competent  witness,  when,  676,  677. 

MALICIOUS  PEOSECUTION,' 
action  for,  evidence  in,  567. 

proof  of  the  prosecution,  567. 

of  defendant  being  prosecutor,  558. 

of  determination  of  prosecution,  568. 
variance  in  proof  of  proceedings,  668. 
want  of  probable  cause,  570,  572. 

not  a  necessary  consequence  of  express  malice,  571. 

slight  evidence  of  want  of  probable  cause,  when  sufSoient,  571. 

want  of  cause  in  part,  571. 

want  of  cause  in  action  against  magistrate,  571. 
lies,  though  plaintiff  acquitted  for  defect  of  indictment,  568. 
proof  of  malice,  572. 
malice,  when  implied,  572. 
express  malice,  572. 
damage  sustained  by  plaintiff  in,  572. 
evidence  under  the  general  issue,  573. 

evidence  of  defendant's  wife,  when  admissible  in,  673,  574.     ' 
information  given  before  magistrate,  must  be  willfully  false,  671. 
evidence  of  circumstances  of  defendant,  573. 

MALICIOUS  TRESPASS  ACT, 
justification  under,  520. 

MARKING, 

of  property,  slight  evidence  to  disprove  reputed  ownership,  654. 

MARRIAGE, 

proof  of,  521-525. 

foreign,  proof  of,  524,  526. 

in  British  settlement,  524. 

in  Scotland,  524. 

in  Ireland,  524. 

in  ambassador's  chapel,  524. 

register,  identity  of  parties  in,  522,  523. 

defendant's  ackowledgment  of,  525,  526. 

of  Jews,  525.  , 

of  Quakers,  525. 

of  Dissenters,  525. 

contrary  to  marriage  act,  527,  528. 

register,  subscribing  witness  to,  623. 

of  plaintiff,  how  proved,  521,  623. 

register,  evidence  of,  522. 

proof  of  identity  of,  523. 

subscribing  witness  to,  523. 
entry  of,  iu  day-book,  not  admissible,  523. 
reputation,  evidence  of,  in  ejectment,  though  parties  living,  598. 
voidable,  598,  599. 
void,  599. 
proof  of,  by  cohabitation,  599. 

subsequent  legal  marriage,  when  presumed,  599. 
married  parties  competent  to  prove,  600. 
reputed  husband  and' wife  competent  to  disprove,  600. 
declarations  as  to  fact  of,  when  admissible,  600. 
in  England,  cannot  be  dissolved  by  foreign  divorce,  599. 

MASTER.    See  title  Servant. 

MEMBER  OF  PARLIAMENT, 

acts  of  bankruptcy  by,  proved  by  petitioning  creditor,  661. 
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MEMOEANDUM.    See  title  Frauds,  Statute  of. 

made  by  -witness,  when  it  may  be  read  by  him  aa  evidence.     Eussell  v.  Hudson  R.  R., 
17  N.  Y.  Rep.  134. 

MEMORIAL, 

of  annuity  deed  need  not  be  proved,  when,  618,  619. 

MESNE  PROCESS, 

escape  on,  action  for,  699. 

proof  of  debt  due  to  plaintiff,  700. 

variance  between  proof  of  declaration  as  to  cause  of  action,  678. 
admission  of  debt,  or  evidence  against  defendant,  700. 
process,  proof  of,  700. 

variance  in,  678,  700. 
proof  of  writ  and  agency  of  bailiff,  680,  700. 
return  on  writ,  effect  of,  700. 
escape,  proof  of,  701. 

variance  in,  701. 

.  MESNE  PROFITS, 

action  of  trespass  for,  622. 

statute  1  Geo.  IV",  c.  87,  respecting  the  finding  of,  upon  the  trial  of  ejectment,  622,  623. 

action  for,  may  be  brought  by  nominal  plaintiff,  623. 

requisite  proofs  in  action  for,  623. 

judgment  in  ejectment,  effect  of,  in  action  for,  623. 

on  several  demises,  evidence  in  joint  action  for,  624. 

not  evidence  against  preceding  occupier,  624. 

not  evidence  against  baron  and  feme,  when,  624. 

not  evidence  against  landlord,  when,  624. 
action  for,  proof  of  possession  of  plaintiff  in,  624. 

by  writ  of  possession,  625, 

by  consent  rule,  625. 

by  consent  oi  defendant,  625. 
costs  of  ejectment  recoverable  in,  625. 

whether  more  than  costs  taxed  recoverable,  025. 
costs  of  writ  of  error,  between  attorney  and  client,  recoverable  in,  625. 
agreement  to  waive  costs,  not  evidence  under  general  issue  in,  625. 
plaintiff  may  recover  for  liis  trouble  in,  625. 

METES  AND  BOUNDS, 

of  premises,  court  will  not  try  in  ejectment  by,  581, 

MINISTER, 

accounts  of,  evidence  in  cases  of  tithes,  477. 

MISNOMER, 

plea  in  abatement  of,  436, 

of  obligor,  483, 

in  process,  sheriff  not  justified  in  seizing,  when,  688. 

distinction  between  mesne  and  final  process,  688, 

admissions  by  person  levied  on,  6h8. 

how  talcen  advantage  of  under  former  practice,  146. 

MISREPRESENTATION, 

when  a  defence  to  action  on  policy  of  insurance,  268,  274,  275. 
when  made  to  first  underwriter,  276. 

MISTAKE, 

in  accepting  bill,  179. 

of  law,  money  paid  under,  420. 

of  fact,  money  paid  under,  420. 

MITIGATION, 

evidence  in,  in  aotiou  of  adultery,  628, 

in  aofion  of  trespass,  518, 
evidence  in,  in  action  for  trespass  to  property,  GOO, 

whether  suspicions  and  gcuerul  report  admissible  in  action  for  defamation,  SOL 
in  action  of  trover,  by  redelivery  of  property,  548, 

MODUS,     See  title  Tithes,  and  same  title  Vol,  I. 

cannot  be  established  by  evidence  of  terriers  alone,  475, 
receipts  evidence  of,  though  called  a  composition,  475, 
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MOLLITER  MANUS  IMPOSUIT, 

evidence  in  support  of  plea  of,  518-521. 

MONET.     See  title  Payment  into  Court. 

counts,  in  what  oases  action  may  be  brought  on,  399,  400. 
had  and  received,  action  for,  417. 

bill  of  exchange,  when  evidence  in,  183,  194,  226,  229. 

not  evidence  of,  to  use  of  holder,  226. 
promissory  note,  when  evidence  in,  183-186. 

not  evidence  of,  by  naaker,  to  use  of  holder,  186,  193. 
bill  of  exchange,  not  evidence  of,  for  indorsee  against  acceptor,  194. 

evidence  of,  in  action  by  drawer  and  payee  against  acceptor,  184,  185. 
promissory  note,  evidence  of,  between  the  original  parties,  193,  194. 
whether  drawer  and  payee  can  recover  for,   as  received  by  acceptor  to  his   use, 

229-231. 
when  paid  on  contract  that  becomes  impossible  of  performance,  419. 
proof  of  receipt  of  money,  .417. 
■what  equivalent  to  money  in,  418. 
does  not  lie  for  receipt  of  stock,  417. 
lies  for  receipt  of  bank  notes,  418. 
lies  for  receipt  of  provincial  notes,  418. 
accountable  receipt  for,  does  not  require  stamp,  418. 
in  case  of  remittance  of  bill,  419. 
privity  requisite  to,  418,  419. 
right  to  bring,  how  transferred,  418. 

cannot  be  transferred,  unless  original  demand  for  money,  418. 
cannot  be  transferred  unless  original  demand  extinguished,  419. 
agent,  when  liable  to,  419. 

stakeholder,  when  liable  to,  420. 

against  execution  creditor  for  money  paid  by  sheriff,  420. 
where  money  paid  under  mistake  of  law,  420. 
under  mistake  of  fact,  420,  421. 
under  duress,  420,  421. 
under  extortion,  420,  421. 
upon  consideration  which  has  failed,  421,  422. 
to  procure  possession  of  property,  421-423. 
where  other  appropriate  remedy,  422. 
where  consideration  immoral  or  illegal,  423-426. 
where  parties  in  pari  delicto,  423. 
where  money  obtained  under  legal  process,  422,  425. 
does  not  lie  for  receipt  of  goods,  424. 
lies  for  receipt  of  masquerade  ticket,  418. 
interest  not  recoverable  under  count  for,  428. 
paid,  action  for,  423. 

bill  of  exchange,  not  evidence  in,  185,  194,  226. 

not  evidence  of,  by  payee  or  holder,  to  use  of  acceptor,  193. 
whether  drawer  of  biU  can  recover  for,  as  paid  to  use  of  acceptor,  229-231. 
proof  of  payment  of  money  in,  423. 

does  not  he  when  goods  distrained  for  rent  of  defendant,  423,  424. 
lies  for  payment  to  prevent  distress  for  defendant's  rent,  421. 
lies  for  contribution  between  co-sureties,  424. 
does  not  lie  for  contribution  between  tort  feasors,  425. 

assent  of  defendant,  when  implied  in,  424. 
lies  where  payment  for  default  of  defendant,  424. 
lies  where  payment  not  ofSicious,  425. 

does  not  lie,  where  payment  in  furtherance  of  illegal  object,  425. 
lies  for  accommodation  acceptor,  ,424. 

does  not  lie  if  bond  or  warrant  of  attorney  merely  given,  424. 
does  not  lie  for  expenses  of  investigating  title,  363,  364. 
lent,  action  for,  426. 

indorsement  evidence  ofj  226. 

promissory  note,  between  original  parties,  evidence  of,  193,  194. 

loan  not  presumed  from  receipt  of  money  in,  426. 

from  advancement  to  child,  427. 
lies,  though  security  not  returned,  427. 
bUl  of  exchange  evidence  of  loan  in,  427. 
liability  of  infant  in,  428. 
of  ship  owner  in,  428. 
does  not  lie  if  loan  illegal,  428. 

Vol.  hi.  52 
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"  MORE  OR  LESS," 

meaning  of  the  tenn,  359. 

MORTGAGEE,      " 
attornment  to,  289. 

when  entitled  to  sue  for  use  and  occupation,  289. 
liable  on  covenants  before  actual  entry,  467. 
action  of  ejectment  by,  618,  619. 
counterpart  of  lease  by,  not  evidence  for  lessee  of  mortgagor,  when,  619 

MORTGAGOR.     See  title  Mortgagee. 
nature  of  tenancy  of,  492. 
tenant  to  mortgagee,  618,  619. 
possession  of,  not  adverse  to  mortgagee,  581. 

MUTOAL, 

accounts,  within  the  Statute  of  Limitations,  457. 

rule  respecting,  applies  only  to  account  current,  457. 
credit,  when  a  defence  to  action  of  trover,  547,  548. 

only  allowed,  where  the  credit  would  terminate  in  a  debt,  548. 


s. 


KE  UNQUE8  EXECUTOR,- 

evidence  upon  issue,  joined  on  plea  of,  668. 

NEUTRALITY, 

warranty  of  compliance  with,  267. 

HEW  ASSIGNMENT, 

cannot  amplify  the  declaration,  512. 
when  it  admits  justification,  513,  520. 
of  excess,  admits  license,  507. 
in  action  of  trespass  to  property,  512. 

to  persons,  520. 
lo  plea  of  IBierum  knementwn,  50G. 
when  necessary  in  plea  of  son  assault  demesne,  619. 

irarwsPAPER, 

proof  of  communication  to  editor  of,  554. 

proof  of  publication  of,  553. 

printing  in,  considered  a  publication,  552. 

libel  by  editor  of,  564. 

admissible  in  evidence  when  referred  to  in  libel,  564. 

previous  publication  of  libel  in,  admissible  for  defendant,  564. 

mL  DEBIT, 

proof  of  payment,  admissible  under,  481. 

Statute  of  Limitations,  whether  admissible  under,  481. 

disbursements,  whether  admissible  under,  481. 

apportionment  of  rent  whether  admissible  under,  481. 

expulsion,  admissible  under,  481. 

to  debt  on  specialty,  4^2. 

SIL  HABUIT, 

plea  of|  in  replevin,  493. 

NOLLE  PROSEQUI, 

by  attorney-general,  not  a  determination  of  prosecution,  568. 

JTOMINAL.    See  title  Damages. 

NON-ACCESS, 

ancient  doctrine  respecting,  600. 

modern  doctrine  respecting,  601. 

period  of  gestation,  601. 

declaration  of  parent  respecting,  not  admissible,  602. 

NON-ASSUMPSIT, 

evidence  under  plea  of,  437-441. 
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XON  GEPIT,  491. 

irON  DEMPSIT, 

plea  of,  in  replevin,  492. 

VON  EST  FACTUM, 

evidence  under  issue  on,  459.    See  title  Varianct. 
illegality  of  deed  not  evidence  under,  463. 
payment  not  evidence  under,  463. 
■  a  release  not  evidence  under,  463. 
set-off,  not  admissible  under,  463. 
infancy,  where  evidence  under,  463. 
accord  and  satisfaction,  not  evidence  under,  463. 
objection  to  stamp,  may  be  given  under,  463. 
voidable  nature  of  deed  not  evidence  under,  462,  463. 
to  debt  on  bond,  482. 
in  case  of  joint  obligors,  483. 

KON-JOIKDBR, 

plea  in  abatement  for,  433.     See  title  Parriner. 

joint  undertaking,  when  inferred,  433,  434. 

plea  of,  must  state  correctly  the  number  of  persons  to  be  joined,  434. 

supported,  though  defendant  solely  liable  for  some  articles  in  particulars,  434. 

of  assignees  of  bankrupt,  how  proved,  434. 

of  infant,  434. 

of  bankrupt,  434. 

of  partner,  434.     See  title  Partner. 

of  defendants  in  assumpsit,  must  be  pleaded  in  abatement,  443. 

of  plaintiffs  in  action  of  trespass,  505. 

NON  TENUIT, 

plea  of,  in  replevin,  492. 

NOTARY  PUBLIC, 

protest  attested  by,  224. 

proof  of  attestation  of  protest  by,  224. 

KOT  GUILTY, 

plea  of,  in  action  of  trespass  to  real  property,  504,  506. 
to  goods,  506. 

NOTICE, 

of  dishonor.    See  title  Dishonor. 

of  carrier,  defect  of  proof  of.    See  title  Variance. 

proof  of  communication  of,  324-328. 

publication  of,  in  Gazette,  326. 
deception,  in  form  o^  326. 
(jxamined  copy  of,  when  sufficient,  327. 
different  in  its  terms  from  biUs  circulated,  327. 
in  carrier's  office,  not  binding  unless  read,  327. 
not  available  in  cases  of  gross  negligence,  327. 
not  available  in  cases  of  misfeasance,  329. 
whether  available  where  goods  sent  by  another  conveyance,  329. 
when  available  in  case  of  concealment  by  party  sending  goods,  328. 
when  available  in  case  of  fraud  by  party  sending  goods,  329. 
available,  notwithstanding  apparent  value  of  goods,  328. 
waiver  of,  what  sufficient,  329. 
how  affected  by  payment  of  money  into  court,  330. 
to  produce,  not  necessary  in  case  of  attorney's  bUl,  306. 
of  assignment,  payment  of  rent  previous  to,  293,  294. 
of  conditions  of  sale,  what  sufficient,  375. 
to  take  back  goods  not  corresponding  with  warranty,  386. 
of  annulling  contract  for  breach  of  warranty,  385,  392. 
of  defence,  on  the  ground  of  breach  of  warranty,  385,  392. 
of  unsoundness.    See  title  Unsoundness. 
of  unsoundness  of  horse,  392. 
of  objecting  to  warranty  on  trial,  385,  S92. 
for  dissolving  contract  of  service,  41 5. 
of  badnesas  of  execution  of  work,  416. 
not  required  in  trover  for  written  instrument,  538. 
to  quit,  when  required,  586, 

time  of;  in  case  of  tenancy  from  year  to  year,  686. 
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NOTICE— omimueA 

in  case  of  taking  lodgings,  585. 
to  quit,  time  of,  in  Case  of  holding  for  seven  years  under  parol  agreement,  5^6. 
■wrhen  given  on  quarterly  feast,  586. 

in  case  of  special  agreement,  586. 

in  case  of  entry  at  different  timeSj,  58T; 

in  middle  of  quarter,  681. 
in  case  of  void  lease,  587. 

in  case  of  assignment  of  lease,  581. 
assent  to,  by  tenant,  effect  of,  587. 

not  evidence  of  commencement  of  demise,  unless  served  personally,  588. 
conduct  of  tenant  on  receiving,  587,  588. 
form  of,  588. 

parol  notice,  when  sufficient,  588. 

mistake  in,  when  immaterial,  588. 

notice  to  quit  part  of  premises,  bad,  588. 

must  be  explicit  and  positive,  588. 

when  not  considered  as  offering  option  to  tenant,  588. 

direction  of,  588. 
service  of,  589. 

service  at  houge  of  teflant,  whether  sufBcient,  689. 
should  be.  left  with  some  person  at  h0us6  of  tenant,  589. 
on  joint  tenant,  589. 
on  mesne  tenant,  589. 
on  corporation,  589. 
by  receiver,  589. 
by  agent,  589. 

by  steward  of  corporation,  590. 
by  executors,  590. 
by  joint  tenants,  590. 

subsequent  recognition  of  notice,  in  what  cases  sufficient,  590. 
must  be  such  as  the  tenant  can  act  upon  at  the  time,  590. 
to  be  approved  by  attesting  witness,  690. 
may  be  proved  by  duplicate  original,  590. 
notice  to  produce  not  necessary,  590. 
when  dispensed  with,  590. 

in  case  of  disclaimer,  590. 

in  case  of  refusal  to  pay  rent  to  devisee  under  a  contested  wiU,  590. 
waived  by  subsequent  notice,  when,  590. 

construction  of  subsequent  notice,  590. 

by  receipt  of,  or  distress  for  rent,  590. 

not  by  distress  or  receipt,  when,  C90,  691. 

by  recovery  in  use  and  occupation,  590,  591. 

intention  of  party  receiving  rent,  to  be  left  to  jury,  591. 

the  rent  must  be  received  as  between  landlord  and  tenant,  591. 

when  to  be  given  in  case  of  glebe  lands,  293. 

by  creditor  under  elegit,  not  necessary  when,  615. 
to  dispute  proceedings  under  a  commission  of  bankrupt,  64,1. 

when  required.    See  title  Assignees  of  ianhrupi. 
to  produce  probate,  669. 

payment  of  debts  of  inferior  degree,  without,  673,  674. 
to  produce  bailiff's  warrant,  given  to  attorney  of  sheriff,  682. 
to  sheriff,  not  to  remove  goods  without  satisfying  rent,  698. 
to  sheriff,  where  debtor  may  be  seized,  691,  692. 
of  action  against  justice  of  peace,  711. 

when  necessary,  711-715. 

name  of  attorney  to  be  indorssd  on,  715. 
to  produce  information,  in  action  against  justice,  718. 
of  action  against  excise  officer,  when  required,  728,  729. 


0. 

OATH,  ' 

taking  of,  by  incumbent,  620. 
taking  of,  need  not  be  proved  by  incumbent,  in  action  of  ejectment,  620. 

OBUGBB, 

indorsement  of,  on  bond,  486,  437. 


INDEX  TO  VOLtTMB  UI.  821 

OBLIGOR, 

joint,  when  a  competent  witness,  483. 

indorsement  of,  on  bond,  486. 

alteration  of  bond  by.    See  title  AUeraUon. 

OCCUPATION.    See  title  Use  and  Occujpatim. 
of  premises,  what  evidence  of,  287. 
constructive,  28Y. 

OFFICIAL, 

papers,  when  evidence  of  shipment  of  goods,  237. 

OPINION, 

of  underwriters,  when  evidence,  270. 

of  unprofessional  witnesses,  how  far  admissible  on  a  question  of 'i^»saI^ty.    S9B  Dswtt  v. 
Barly,  17  N.  T.  Rep.  340. 

ORDER, 

of  judge,  whether  evidence  of  determination  of  suit,  676. 

ORDERS, 

privileged,  exemption  of,  from  tithes,  477. 

OUSTER, 

proof  of,  when  required,  583. 
what  sufficient,  583. 

OUTGOING  TENANT, 

how  liable  on  composition  for  tithes,  476. 

OUTSTANDING  DEBTS, 
proof  of,  by  executor,  675. 
felgingy  pf  assets  to  satisfy,  675. 
upon  penalties,  676. 
on  judgments  kept  on  foot  by  fraud,  676. 

OUTSTANDING  TJSR¥, 

surrender  olj  when  presumed,  582. 

0W2?ER, 

of  ship,  not  competent  to  prove  seaworthiness,  277,  282. 
when  a  competent  witness  in  action  on  poliey,  282. 
of  premises,  competency  of,  in  action  of  ejectment,  622. 

OWNERSHIP, 

in  rivers,  bridges,  walls,  monuments,  hedges,  trees,  499.    S?e  titte  SfPtM  Ouinerahip. 

OYER, 

affect  of  settmg  out  deed  upon,  460. 


P- 

PARISH, 

may  be  described  by  its  popular  name,  286. 
statement  of,  in  action  of  ejectment,  579. 

PAROL  AGREEMENT, 

within  Statute  of  Frauds,  binding,  when  executed,  360. 

PAROL  EVIDENOE, 

when  admissible  in  case  of  written  agreement,  291,  292. 

when  admissible  to  explain  whether  holding  from  old  or  new  MijjhRelmas,  58$,  i 

to  supply  omissions  in  examination  before  commigsipners  of  banisrBpt,  656. 

PARSON, 

ejectment  by.    See  title  Ejecimeni. 

PARTIES, 

variance  in  names  of.     See  titte  Variawf- 

PARTNER, 

execution  of  deed  by,  459. 

partners,  when  liable  to  each  other  on  account  stated,  4?!. 
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only  liable  to  each  other  on  express  promise,  431,  432. 
upon  final  balance,  431,  432. 
Buryiving,  account  stated  by,  431,  432. 

including  debts  of  former  firm,  432. 
evidence  of  sole  responsibility  of,  434. 
dormant,  liability  of,  435. 

when  a  competent  witness  in  plea  of  abatement  for  non-joinder,  436. 
disposition  of  partnership  effects  by,  539,  540. 
competency  o^  in  action  for  sale  of  goods,  398. 
when  not,  398. 

not  made  competent  by  a  release,  398. 
authority  of,  in  accepting  bills,  173. 
acceptance  o^  binding  on  the  firm,  113. 

when  a  witness  to  prove  fraud  of  copartner  in  drawing  bill,  198,  199. 
notice  of  dishonor  sent  to,  binds  hia  copartners,  212,  213. 
admittance  of  acceptance  by,  175. 
an  incompetent  witness  in  action  on  policy,  282. 
conversion  by,  539,  640. 

PARTNERSHIP, 

of  indorsees,  whether  it.may  be  admitted  by  the  acceptance  of  bill,  191. 

proof  of;  435,  436. 

in  joint  stock  company,  proof  of,  435. 

property,  description  ofj  in  action  of  trover,  638. 

PART  OWNER, 

competency  of,  in  action  of  policy,  281-283. 
damages  recoverable  by,  in  trover,  548. 

PAYEE, 

action  by,  against  acceptor  of  bill,  and  maimer  of  note,  172.    See  title  BiU  of  Exchange,  (fee. 
of  check  not  named,  effect  of,  142,  162. 

PAYMENT, 

into  court,  whether  it  admits  particular  cauSe  of  loss  in  an  action  on  policy,  248. 

precludes  objection  that  policy  has  been  altered,  233. 

taking  out  money  so  paid,  and  relinquishing  the  action,  not  evidence  of  malicious  arres^ 

576. 
admits  contents  of  deed  as  alleged,  460. 
admits  execution  of  deed,  460. 
effect  of,  in  admitting  title  to  tithe,  478. 
in  case  of  plea  of  Statute  of  Limitations;  455,  457. 
admits  interest  in  property  insured,  241. 
on  valued  policy,  not  an  admission  of  total  loss,  258. 
admission  of  acceptance,  176. 

effect  of|  in  converting  a  tort  into  a  contract,  404,  405. 
admits  sufficiency  of  stamp,  on  bill  or  note,  151. 
admits  signature  to  biU  or  note,  175. 
effect  of,  in  admitting  cause  of  loss,  247. 
of  rent,  when  evidence  of  tenancy,  291. 
when  evidence  of  yearly  tenancy,  291. 
effect  of,  293,  294. 
before  notice  of  assignment,  296. 
prima  facie  evidence  of  assignment,  466. 
evidence  in  use  and  occupation,  289. 
demand  of|  when  necessary  in  action  on  award,  338. 
proof  of,  in  action  on  award,  338. 

of  deposit  to  agent,  equivalent  to  payment  to  principal,  360. 
by  approved  bill,  387. 
by  dishonored  bill,  396, 
by  bill  without  recourse  to  buyer,  396. 
by  bill  afterwards  lost,  396. 
for  goods,  partly  in  money,  406. 
passing  money  in  account  not  equivalent  to,  420. 
when  recoverable  in  action  for  money  paid,  423,  424. 
liability  for,  when  equivalent  to  actual  payment,  423,  424. 
in  account,  when  not  equivalent  to  actual  payment,  423,  424. 
of  money,  not  evidence  of  a  loan,  426.  , 

effect  of,  to  revive  a  promise,  in  case  of  plea  of  Statute  of  Limitations,  461-465. 
of  bill,  by  drawer,  how  proved,  229-231. 
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payment,  plea  of,  how  supported,  484. 

when  it  dispenses  with  proof  of  notice  of  dishonor,  223,  224. 

of  bill  of  exchange,  evidence  of,  424. 

indorsement,  when  evidence  of,  424. 

of  ground  rent,  or  rent  charge  in  replevin,  493,  494. 

to  joint  agent,  evidence  of  a  joint  demise,  580. 

plea  of,  admits  title  of  assignees  of  bankrupt,  630. 

by  and  to  bankrupts,  when  protected,  652. 

of  bond  debt,  by  executor,  proof  of,  674. 

of  debts  by  executor,  without  notice,  674. 

to  co-executor,  not  defence  in  discharge  of  assets,  675. 

proof  of,  admissible  under  nil  debit,  480. 

on  bond,  484. 

on  bond  after  the  day,  485. 

of  bond  presumed  after  20  years,  485,  486. 

of  principal  on  bond,  485-487. 

evidence  of  under  a  plea  of  non  asswmpsit,  440. 

appropriation  of,  rules  concerning,  441. 

to  attorney,  441. 

to  agent  or  clerk,  441. 

by  remittance  by  the  post,  440,  441. 

PEDIGREE, 

how  stated  in  action  upon  bond  against  heir,  470. 
evidence  of,  in  action  of  ejectment,  497. 

in  case  of  collateral  descent,  597. 

by  registers,  597. 

by  declarations  of  family,  597. 

by  herald's  books,  597. 

by  recital  in  private  act,  597. 
drawn  up  by  hersid,  not  evidence,  597. 
reputation,  evidence  of  dying  without  issue,  598. 

PENALTIES, 

action  for,  time  of  limitation,  478.  " 

commencement  of,  478.    See  title  Debt. 

PERILS  OF  SEA, 
loss  by,  249. 

PETITIONING  CREDITOR, 
debt  of,  must  be  legal,  644. 
proof  of  debt,  644-662.     See  title  Assignees  of  Bwiihrwpt. 

PHYSICIAN'S  FEES, 

payment  oij  must  be  proved,  533. 

PLENE  ADMINJSTBAVIT, 

(not  good  in  New  York  since  Rev.  Stat.  25  "Wend.  415.) 
evidence  upon  issue  joined  on  plea  of,  670. 

proof  of  amount  of  debt,  671. 
proof  of  assets  by  probate  stamp,  671. 

by  inventory,  671.    See  title  Executor. 

POLICY  OP  INSURANCE.     See  titles  Insurance,  Warranty,  Witness,  Illegality,  SeaaorOmust 
Representation,  Deviation,  Concealment. 
adoption  of,  244. 
proof  of,  231. 
alteration  of,  233. 
order  of  names  in,  276. 
representation  to  first  underwriter  in,  276. 

valued,  in  action  on,  what  interest  to  be  proved,  if  loss  total,  255. 
valued,  in  action  on,  what  interest  to  be  proved,  if  loss  partial,  255,  256. 

pajrment  into  court  on,  not  an  admission  of  total  loss,  255-258. 
valued,  if  property  greatly  overrated  in,  insurance  is  void,  255. 
stamp  required  for,  232. 
construction  o^  233. 

usage  when  admission  in,  233,  234. 

of  Lloyd's  does  not  bind  persons  not  frequenting  that  place,  234. 
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POPE'S  BULL, 
proof  of,  477. 

POSSESSIO  FRATRIS, 

by  entry  of  stranger,  in  case  of  infancy,  596. 

of  copyholds  by  entry,  and  not  by  admittance,  596,  597. 

by  entry  of  younger  brother,  596. 

POSSESSION, 

evidence  of  property  in  ship,  239. 

of  ship  under  a  void  transfer,  good  title  in  trover,  23.9. 

evidence  of  seizin,  when,  595,  596. 

for  twenty  years,  a  good  title  to  ejectment,  581. 

right  of,  in  action  of  trover,  535. 

defence  of,  520. 

abandonment  of,  whether  it  discharges  a  lien,  546,  547. 

of  goods,  in  action  of  trespass,  501,  510. 

POST, 

offer  for  sale  of  goods,  made  by,  374. 
remittance  by,  when  sufBcient,  441. 

POSTMARK, 
proof  of,  216. 
of  what  it  is  evidence,  216. 

POUND,. 

keeper,  what  he  may  prove  under  the  general  issue  in  trespass,  505,  606. 

PRACTICE, 

as  to  proving' consideration  of  bill  or  note,  159. 
right  of  reply  in  action  of  ejectment  by  heir,  603. 

of  ejectment  by  devisee,  610. 
right  of  reply  in  action  of  replevin,  603. 
as  to  calling  witnesses  in  reply,  in  action  for  defamation,  567. 
aa  to  right  to  begin,  on  issue  upon  plea  of  abatement,  437. 

PEBSCRIPTION, 

proof  of,  in  cases  of  rights  of  common,  495. 

PRESENTATION.     See  title  l^ectment. 

PRESENTMENT.    See  title  BiU  of  Exchange. 

of  bill  or  note  at  a  particular  place,  when  necessary,  181-183. 

under  allegation  of,  excuse  for  not  presenting  cannot  be  given,  183. 

need  not  be  proved,  though  alleged,  when,  183. 

where  maker  has  no  residence  in  town,  where  payable,  183. 

■where  note  payable  at  different  places,  183. 

for  payment  of  bill  or  note,  201-205. 

when  drawee  has  absconded,  201,  202. 
for  acceptance,  when  necessary,  204. 

within  what  time,  205,  206. 

in  case  of  bills  payable  after  sight,  204. 

in  case  of  check  payable  on  demand,  206. 

within  what  hours,  208. 

in  case  of  presentment  at  a  banker's,  208.    See  the  late  case  of  Bank  of  Syracuse  T. 
Holliptsr,  17  N.  Y.  Rep.  46. 

in  case  of  presentment  at  the  house  of  a  tradesman,  208. 
at  what  place,  209. 
sufficient,  though  not  necessary,  to  present  it  at  place  specified  in  the  acceptance,  209,  210. 

to  wife  or  agent,  210. 

at  clearing-house,  210. 

PRESUMPTION, 

of  payment,  in  case  of  bond  twenty  years  old,  486. 
of  mesne  assignments,  582,  583. 
of  conveyance  when  presumed,  682. 
ofsurrender  of  outstanding  terms,  582,  583. 
of  terms  to  attend  inheritance,  582,  583. 
of  surrender  of  copyhold,  582,  583. 
of  ouster,  584. 
of  satisfaction  of  mortgage,  582,  583. 
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PRESUMPTION— coTCfeMMcef. 
of  loss  of  ship,  249,  250. 
of  continuance  of  life,  598. 
of  death,  when  presumed  within  seven  years,  598. 

PRINCIPAL.     See  Agenl. 

unnamed,  when  he  may  sue  on  contract  by  agent,  S'Ji. 
when  liable  in  trespass,  500. 

PRINTING.    See  title  Uiel. 

PRISON, 

act  of  bankruptcy,  by  lying  in.    See  title  Ba/jil^iiptfy.- 

PRIVILEaED 

communications,  whether  they  should  be  specially  pleaded,  564,  665. 
what  considered  in  nature  of,  564,  566. 
speeches  of  counsel,  665. 
judicial  proceedings,  565. 

PROBABLE  CAUSE.    See  titles  Malicious  Arrest,  MaMcious  Prosecviion. 

PROBATE.    See  title  Executor. 

PROCESS, 

avoidance  of  statute  of  limitations  by,  449,  450. 
resistance  of,  520,  621.    See  title  Sheriff. 

PBOFERT, 

of  deed,  excuse  for,  459. 

excuse  for,  cannot  be  insisted  at  nisiprius,  459. 

PROMISE, 

revival  of,  by  acknowledgment.    See  title  Limitation,. 
inference  of,  must  agree  with  promise  in  declaration,  451,  452. 
not  revived  against  married  woman  and  her'husband,  464r-456. 

PROMISSORY  NOTE.    See  titles  Interest,  Bill  of  Exchange. 
when  evidence  of  money  lent,  186. 
unstamped,  not  evidence  under  the  money  count?,  199, 
time  of  limitation,  when  commencing,  449. 
joint  maker  of,  acknowledgments  by,  464,  466. 
what  evidence  of,  186. 

PROPERTY.    See  title  Trover. 

PROSECUTION, 

malicious  action  for.    See  title  Malicious  Prosecution. 

PROSPECTUS, 

proposal,  when  it  may  be  read  without  stamp,  412. 
copy  of,  delivered,  must  be  stamped,  412. 

PROTEST, 

of  bill  of  exchange,  when  necessary,  224, 

required,  in  case  of  a  foreign  bill,  224,  225. 

whether  necessary  in  case  of  inland  biU,  if  protest  averrecl,  224,  225. 

how  proved,  225. 

notice  of,  225,  226. 

copy  of,  to  be  sent  to  drawer,  when,  225. 

in  case  where  the  drawer  resides  in  this  country,  225,  226. 

when  drawer  returns  from  abroad  before  biU  due,  226. 
may  be  drawn  up  at  any  time  before  trial,  225. 

for  non-payment,  whether  required  in  case  of  acceptance  for  bonor,  226. 
excused  from  want  of  eflfeots,  226. 

by  admission  of  drawer,  226. 
of  captain  of  ship,  not  evidence  of  facts  contained,  283. 

PUBLICATION, 

of  libeL    See  title  lAbeL 
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PUFFERS, 

employment  of,  vitiates  sale,  360. 

PUKCHASE  MONET.    See  title  Deposit 

PURCHASER.    See  title  Vendor. 

when  bound  to  tender  conveyance,  354,  35.5.    See  title  Sak. 

■whenhe  may  abandon  contract,  354-359. 

when  he  may  sue  vendor  for  deposit,  363. 

of  real  property,  conditions  precedent  to  be  performed  by,  354,  363. 

entitled  to  deposit,  where  agreement  vacated  by  mutual  default,  362. 

when  he  musfprove  a  tender  of  conveyance,  355. 

to  prepare  conveyance  in  absence  of  express  stipulation,  355. 
cannot  sue  for  deposit,  unless  contract  disaffirmed  ah  milio,  358,  362. 
may  maintain  action,  though  contraofmade  by  agent,  361. 
action  by,  when  payment  made  to  agent,  '361,  362. 

cannot  insist  on  defects  of  title  not  previously  noticed  if  they  might  have  been  remedied,  363. 
must  furnish  particulars  of  defects  of  title,  363. 
not  bound  to  state  legal  objections  to  defendant's  abstract,  363. 
whether  he  may  recover  damages  for  loss  of  bargain,  363,  364. 
whether  he  may  recover  expenses  of  investigating  title,  363. 

interest  on  deposit,  363,  364. 
of  personal  property,  conditions  precedent  to  be  performed  by,  38T. 

willingness  to  pay  the  price,  averment  of,  SSY. 
paying  by  approved  bill,  387. 
duty  of,  on  rescinding  sale,  387. 
action  by,  for  breach  of  warranty.    See  title  Waarrmdy. 
not  bound  to  receive  goods  unless  merchantable,  388,  390. 
of  real  property,  liable  to  action  for  price,  349. 


Q. 


QUAKERS, 

marriages  of,  525. 


QUALIFICATION.    See  title  lAbel. 

QUANTUM  MERUIT.    See  title  Common  Counts. 

QUARTER  SESSIONS, 

court  of,  variance  in  statement  o^  680. 

QUIET  ENJOYMENT, 

breach  of  covenant  for,  465. 


E; 


BAZURE.     See  title  AUeraiion. 
of  deed,  461. 


RECEIPT, 

to  prove  terms  of  holding  must  be  stamped,  492,  493. 

tender  with  demand,  446. 

in  making  payment,  who  ought  to  produce,  446. 

for  tithes.    See  title  Debt. 

accountable,  does  not  require  a  stamp,  417,  418. 

of  money,  presumed  to  be  in  satisfaction  of  prior  demand,  426,  427. 

when  evidence  of  payment  of  bill  of  exchange,  427. 

by  way  of  acknowledgment  does  not  require  a  stamp,  417,  418. 

for  money,  not  evidence  of  loan,  426. 

RECITAL, 

in  private  act  of  Parliament,  not  evidence  of  pedigree,  597. 
of  letters  of  administration,  665. 

RECORD, 

variance  in  proof  of,  680. 
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UEGOWD—cmtimed. 
date  of,  45  L 
evidence  in  action  for  contribution,  424. 

RECTOR.     See  title  Debt. 

REFERENCES, 

omission  of,  in  setting  out  libel  a  ground  of  variance.    See  title  Litelj- 

REFUSAL, 

to  accept  biU,  authority  of  person  refusing,  to  be  proved,  210. 
to  accept  goods  not  corresponding  vi^itli  warranty,  387. 

REGISTER.     See  title  Marriage  Register. 
of  ship,  office  copy  of,  240. 
evidence  of  title  of  ship,  241. 
evidence  of  pedigree  in  action  of  ejectment,  59  T. 
not  evidence  ot  time  or  place  of  birth,  59T. 

REGISTRATION, 

of  ship,  evidence  of,  when  to  be  given,  239,  240. 

interest  averred  in  action  on  policy,  must  correspond  with,  239,  240,  241. 

not  evidence  of  the  transaction  of  sale,  239,  240. 

stamp  not  required  for,  239,  240. 

RELATION, 

of  assignment  of  bankrupt's  personal  estate,  631,  632. 
of  assignment  of  bankrupt's  real  estate,  631,  632. 

RELEASE, 

of  co-defendant  in  trover,  effect  of,  543,  544. 
effect  of,  as  to  competency  of  bankrupt,  659. 
effect  of,  as  to  competency  of  creditor  of  bankrupt,  661,  662.         , 

to  creditor  of  bankrupt,  on  assignee  undertaking  to  pay  what  is  due,  661,  662.     See  title 
Interest. 

RENT.    See  title  Payment,  Use  and  Occupation. 
arrears  of,  in  action  of  replevin,  492,  493. 
reserved,  variance  in  statement  of,  493. 

satisfaction  of,  by  payments  of  ground  rent,  rent  charge,  &c.,  494. 
cannot  be  recovered  under  an  avowry  for  double  rent,  494. 
See  titles  Ejectment,  Sheriff. 

REPLEVIN,  ' 

action  of,  right  of  property,  489,  490. 

place  of  taking,  491. 

plea  of  mora  cepitin,  491. 
cepii  in  alio  loco,  491. 
by  executor,  491. 
husband  and,  wife,  491,  492. 
where  interest  joint  or  several,  491. 
competency  of  witnesss  in,  497. 
plea  of  right  of  common  in,  494,  495. 

tender  of  amends  in,  496. 
avowry  for  rent  in,  492. 
pleas  to  avowry  for  rent,  492. 

damage  feasant  in,  494. 
variance  in  statement  of  terms  of  holding,  492,  493. 

of  time  of  holding,  493. 
bond,  proof  of  execution  of,  unnecessary,  when,  693,  694. 

REPLY, 

right  of,  in  action  of  trespass,  603.    .See  title  Practice. 

REPRESENTATIONS, 

respecting  insurance,  how  satisfied,  268. 

sufficient,  if  substantially  correct,  268,  274 
at  time  when  names  are  put  down  in  ship,  276. 
to  first  underwriter,  276. 

REPUBLICATION, 

of  wiU  by  codicil,  610. 
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REPUTATION, 

evidence  of  marriage  in  ejectment,  though  parties  living,  598. 

REPUTED  OWNERSHIP, 

must  be  at  the  time  of  bankraptoy,  653,  654. 

of  property  in  hand  of  trustee  or  executor,  653,  654 

REQUEST, 

evidence  of,  in  action  for  money  paid,  423,  424 
for  work  and  labor,  413. 

RESALE, 

of  goods,  411. 

when  evidence  of  delivery,  410. 

whether  action  for  goods  bargained  and  sold,  lies  after,  410,  411. 

EES  GEST^, 

as  to  what  are,  see  Luby  and  wife  v.  Hudson  River  R.  R.,  17  N.  T.  Rep.  131. 

RESIDUARY  LEGATEE, 

not  a  competent  witness  for  executor,  667^ 

RESTS, 

in  accounts,  when  allowed,  428,  429. 

RETAINER, 

of  attorney,  proof  of,  305. 
of  assets  by  executor,  675. 

RETURN, 

of  writ  by  sheriff,  when  evidence  of  arrest,  5Y4     2  Q-ill  R.  62. 
of  cepi  corpus,  proof  of  bailiff's  agency,  684,  685. 
of  writ,  evidence  of  receipt  of  money,  696. 

evidence  of  capacity  of  returning  officer,  700,  701. 

by  sheriff  of  London,  conclusive  against  both,  701. 

not  to  be  read  as  part  of  writ,  701. 

of  rescue  not  conclusive  for  sheriff,  701. 

REVERSION, 

when  assets,  469. 

descent  of;  how  proved,  469. 

REVOCATION, 

of  will,  provisions  of  Statute  of  Frauds  respecting,  607-609. 
by  alteration  and  subsequent  devise,  607. 
by  express  words  of  revocation,  608. 
by  cancelation,  608. 
by  implication,  608. 

by  marriage  and  birth  of  child,  609. 
doctrine  of,  upon  what  principle  founded,  609. 
declarations  to  rebut,  admissibility  of,  609. 

declarations  to  rebut,  not  admitted,  except  in  case  of  subsequent  marriage  and  birth, 
609,  610. 

REINS  PER  DESCENT.    See  titles  Assets,  Debt. 

ROAD, 

proof  of  right  of,  509-512. 

dedication  of,  to  public  use,  510. 

dedication  of,  within  what  time  presumed,  510,  61 1. 

RULE, 

of  court,  proved  by  an  office  copy,  331. 


s. 

SALE.    See  title  Goods. 
of  real  property, 

action  on,  249.     See  titles  Purchaser,  Vendor,  Agent,  Auction,  Damages. 
action  on  special  contract  for  sale  of  goods,  &c.,  364r-398. 

averments  in,  364,  365. 
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SALE — continued. 

exeoutoiy  contracts  for,  365  ei  seq.,  381,  384. 
■when  not  ■within  Statute  of  Frauds,  365,  366. 
■when  title  passes  in,  365. 
proof  of  part  delivery  on  payment  of  earnest,  3  6  6-3  70. 
what  an  acceptance  of  part,  366. 
acceptance  of  sample,  361. 

order  for  goods  in  -warehouse  or  on  deposit,  367. 
acts  tantamount  to  acceptance,  368,  369. 
at  an  auction  sale,  368. 
of  a  horse  on  sale  by  parol,  368,  369. 
conditional  or  qualified  delivery,  369,  370. 
payment  of  earnest,  what  amounts  to,  370. 
memorandum  of  bargain,  what  it  must  contain,  371,  372. 
may  be  in  separate  writings,  37 1. 
how  executed  or  signed,  371,  372. 
biU  of  parcels,  printed  signature,  371. 
made  by  auctioneer,  372. 

stamp,  when  necessary,  373. 
evidence  to  prove  contract  of  sale  of  goods,  &c.,  373,  374. 

order  for  goods  communicated  by  letter  through  post-office,  37^4. 

when  sale  complete,  374. 
contract,  when  entire,  374,  375. 

that  purchaser  had  notice  of  terms  of  sale  at  auction,  375. 
when  auctioneer  may  sue  for  goods  sold,  375. 
sale  by  broker,  evidence  of,  what  proper,  375,  376. 

effect  of  inaccuracy  in  the  bought  and  sold  notes,  3.76. 

alteration  of,  effect  of,  376. 
when  broker's  authority  ends,  376. 
sale  by  factor,  on  what  terms,  376,  377. 

must  be  according  to  instructions,  376,  377. 

or  custom  of  trade,  376,  377. 
effect  of  disobeying  instructions,  376-378. 
acting  in  his  own  name,  377. 
for  foreign  principal,  377. 
principal  may  sue,  when,  377. 
conditions  precedent,  to  be  performed  by  vendor  and  proved,  378. 
proof  in  action  for  sale  of  goods  with  warranty,  action  for  price,  379; 
contract  rescinded,  how,  379. 
sale  "per  sample,"  whether  a  warranty,  380,  381. 
a  sale  by  written  contract,  describing  goods,  381-384. 
so  when  bill  Cjf  parcels  describes  them,  382-385. 
implied  warranty  of  title  or  right  to  sell,  385. 

from  custom  of  a  place,  385. 
keeping  of  a  warranted  article,  effect  of,  385, 

contract  of  sale,  how  and  when  to  be  rescinded  by  pulchaser,  385,  386. 
action  for  not  accepting  stock,  385,  386. 
conditions  precedent  to  be  performed  by  vendee,  387,  388. 
in  case  of  payment  by  an  approved  bill,  387. 

breach  and  damages,  in  action  for  not  accepting  goods,  &c.,  388,  389. 
in  suit  for  deceit  in  sale,  388. 
for  breach  of  warranty,  388. 
for  non-delivery,  389. 
for  delivery  of  goods  of  less  value,  390. 
for  breach  of  warranty  of  a  horse,  390,  391. 
notice  of  breach,  when  necessary,  392. 
conditional  sale,  with  right  to  return,  392,  393. 
damages  in  case  of  breach  of  warranty,  392,  393. 
defence  by  vendor  and  vendee,  393-398. 

that  contract  was  illegal  or  immoral,  393-396. 
or  fraudulent,  393-395. 
other  defences,  395-397. 
agents  and  servants  competent  witnesses,  397,  398. 

or  partner,  when,  398. 
effect  of  giving  negotiable  note  in  pnyment,  396. 
effect  of  rescinding  sale,  398. 

SALVAGE, 

allowed  in  case  of  recapture,  244. 
proof  of,  244,  255. 
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SAMPLE, 

gale  of  goods  by.    See  titles  Goods,  Sale. 

SANITY, 

of  testator.    See  title  Insanity. 

SEA.    See  title  Perils  of. 

SEAL, 

torn  from  deed,  462. 

SEAWORTHINESS, 

an  Implied  condition  in  policy,  2T7. 
evidence  of  brach  of,  211. 

SECONDARY  EVIDENCE, 
of  bond,  483. 
of  lost  bill,  whether  admissible,  157,  158. 

SEDUCTION, 

action  for.    See  title  Daughter. 

damages  in,  532,  533. 
action  for,  lies  by  person  in  loco  parentis,  530,  531. 
whether  it  may  be  in  case,  530. 

by  master  fqr  seduction  of  servant  not  related  to  him,  530. 

SEIZIN, 

proof  of,  by  possession,  595. 
by  entry,  595. 

by  declaration  of  tenant,  596. 
by  possession  of  third  person,  596. 
by  possession  of  guardian,  596. 

of  lessee  for  years,  596. 
by  lease  of  heir,  596. 

by  entry  of  stranger  in  case  of  infancy,  595,  596. 
of  joint  tenant,  596. 
of  younger  brother  or  sister,  596. 
of  person  entering  in  name  of  heir,  596. 
of  copyhold,  596.  • 

proof  of,  in  debt,  on  bond  against  heir,  470. 

SELLER.    See  title  Vendor. 

SEPARATE  MAINTENANCE.    See  title  Wife. 

SERVANT, 

has  authority  to  warrant  a  horse,  390. 

has  not  authority  to  warrant,  except  on  sale  of  horses,  390. 

acknowledgment  by,  after  time  of  sale,  390. 

master  when  liable  for  contract  by,  402. 

warning  and  wages  of,  414. 

contract  by,  when  entire,  416. 

contract  of,  when  dissolved  by  notice,  414,  416. 

seduction  of.    See  title  Seduction. 

SERVICE, 

constructive  performance  of,  414. 

SET-OFF, 

notice  of,  not  admissible  with  plea  ofnon  est  factum,  in  covenant,  464. 

against  brokers,  377. 

against  factors,  377. 

against  auctioneers,  377. 

in  actions  by  or  against  assignees  of  bankrupt,  653. 

SEWERS, 

evidence  in  action  against  commissioners  of,  736. 
London  acts,  736. 
power  of  distress,  737. 
proof  of  assessment,  737. 

how  signed,  737. 
inquisition,  order  of  commissioners  founded  on,  738. 
jury  must  hear  the  evidence  on  oath,  738. 
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SEW^US— continued. 

come  from  the  body  of  the  county,  '738. 
standing  jury  from  interested  districts,  illegal,  138. 
authority  of  commissioners,  proof  of,  139. 
notice  of  rate,  139. 
warrant  to  levy,  139. 
traverse  of  distress,  139. 
traverse  of  inquisition,  138. 
distress  on  goods  of  stranger,  139. 

assignee,  139. 
occupation  of  premises  rated  to  be  shown,  139. 
benefit  by  means  of  works,  139. 
defence,  want  of  jurisdiction,  740. 
defence,  that  sewers  are  not  navigable,  140,  141. 
sewers  communicating  with  navigable  sewer,  140,  141. 
drain  for  land  waters,  140. 
sewers  within  two  miles  of  London,  141. 
authority  to  make  new  works,  140,  141. 
authority  to  repair  old  works  in  new  form,  141. 
power  to  make  sewer  navigable,  141. 
abatement  of  private  nuisance,  142. 
cleansing  of  private  sewers,  142. 
obligation  of  repairing  sea  walls,  141,  142. 
want  of  benefit  to  party  rated,  143. 
rate  not  according  to  inquest,  142,  143. 

rate  partial,  143. 

rate  uncertain,  143. 

negligence  of  commissioners  in  cleansing,  142. 
laws  and  decrees  of  commissioners  of  sewers,  143. 
trespass  by  commissioners  of  sewers,  144. 
rates  and  assessments,  -142-144. 

SHERIFF, 

evidence  in  actions  against,  618. 

variance  in  statement  in  action  against,  618. 

what  variances  are  material,  618-680. 

what  variances  are  immaterial,  6S0,  681. 
responsibility  of,  for  acts  of  officer,  681.     1  Denio,  548. 
how  connected  with  officer,  681,  682. 

warrant,  682. 

subpoena  to  produce  warrant,  682. 

notice  to  produce  warrant,  682. 

notice  on  sheriff's  attorney  when  sufficient,  682. 

paper  delivered  by  baihfif,  682. 

bond  of  indemnity  of  bailifT,  682. 

indorsement  of  writ,  682. 
not  liable  for  execution,  of  proceedings  in  cotmty  court,  681. 
recognition  by,  of  acts  of  officer,  683. 
admission  by  under-sheriff,  684. 
admission  by  bailiff,  685. 
declaration  of  agent,  admissibility  of,  686. 
vendee  of  ejectment  by,  616. 

liability  of,  in  trespass,  506. 
may  recover  money  paid  over  to  execution  creditor,  when,  420. 
cannot  recover  costs  in  action  of  trover  by  assignees  of  bankrupt,  420. 
sale  of,  effect  of,  in  vesting  property,  531,  538. 
right  of,  to  maintain  trover,  535. 
conversion  of  goods  by,  542. 
I.  Evidence  in  action  against,  for  taking  plaintiff's  person  or  goods,  681. 

proof  of  seizure,  687,  688. 
warrant  of  sheriff,  688. 
bill  of  sale,  688. 

mistake  in  name  of  person  levied  on,  688. 
distinction  between  mesne  and  final  process,  688. 

admission  of  party  levied  on,  688. 

seizure  of  goods  of  bankrupt,  688. 

trespass,  not  maintainable  against,  for  taking  bankrupt's  goods,  when,  688. 

what  constitutes  conversion  by,  of  goods  of  bankrupt,  688. 

payment  over  to  execution  creditor  by,  whether  a  defence  in  action  Vor  money  had  and 
received,  688. 


832  INDEX  TO  TOLtJME  In. 

SHERIFF — continued. 

not  entitled  to  a  demand,  when  he  has  taken  goods  of  bankrupt,  688. 
not  entitled  to  a  notice  where  he  has  distrained  for  taxes,  688. 
authority  of,  to  under-sheriff,  to  execute  bill  of  sale,  when  implied,  688. 
defence,  fraudulent  assignment,  688,  689. 
proof  of  judgment  when  necessary,  689. 
proof  of  writ,  689. 

retaining  possession,  evidence  of  fraud,  when,  689. 
not  proof  of  fraud,  per  se,  689. 

when  consistent  with  the  deed,  689,  690. 

when  terms  of  assignment  known  to  the  execution  creditor,  689,  69©; 
whether  retaining  goods  be  fraudulent,  except  on  assignment  to  creditor,  690. 
preference  to  particular  creditor,  690. 
judgment  confessed,  690. 
assignment  for  benefit  of  creditors,  689,  690. 
declarations  at  time  of  assignment,  690. 
at  what  time  made,  690. 
competency  of  party  against  whom  execution  issues,  690. 
IL  Evidence  in  action  for  not  arresting  debtor,  691. 
proof  of  cause  of  action,  691. 
admission  of  debtor,  691. 
proof  o£  process,  691. 
notice  to  sheriff,  691. 
notice  to  agent  of  under-sheriflf,  692. 
bailiff  not  a  competent  witness,  692. 
declarations  of  bailiff,  when  admissible,  692. 
competency  of  assistant,  employed  by  bailiff,  692. 
arrest  after  return  of  writ,  692. 

III.  Evidence  in  action  against,  for  taking  insufficient  pledges,  692. 
statutory  provisions  respecting,  692. 

proof  of  replevin  for  rent,  693. 

variance  iu  proceedings  in  sheriff's  court,  678,  694. 

recognition  of  act  of  bailiff,  693. 

proof  of  execution  of  replevin  bond,  693,  694. 

measure  of  damages  against  sheriff,  694. 

expense  of  proceedings  against  sureties,  when  recoverable,  694. 

sureties  when  insufficient,  694.  * 

apparent  sufficiency,  when  a  justification,  694. 

duty  of  sheriff  in  making  inquiries,  694. 

reputation  evidence  of  sufficiency  of  sureties,  695. 

declarations  of  sureties  as  to  their  sufficiency,  695. 

surety  competent  to  prove  his  own  insufifioienoy,  695. 

IV.  Evidence  iu  action  against  to  recover  money  levied,  695. 
sheriff'  must  be  ruled  to  return  the  writ,  695. 

proof  of  levy,  695. 

reputation  of  being  sheriff's  officer  not  sufficient,  695. 
demand  of  payment  not  necessary,  695. 
sheriff's  return  evidence  of  what,  69  '. 
defence  by  sheriff,  deduction  of  poundage,  696. 
bankruptcy  of  defendant,  697. 
v.  Evidence  in  action  for,  against  taking  goods  in  execution  without  payins  arrears  of 
rent,  697.  ^ 

proof  of  demise  of  premises,  697. 
variance  in  proof  of  demise,  698. 
trustee  of  outstanding  terra,  698. 
what  payments  considered  as  rent,  698. 
rent  subsequently  accruing,  not  deducted,  698. 

though  the  seizure  be  of  growing  corn,  698. 

wlien  reduced  by  allowance  of  repairs,  698. 
party  recovering  in  ejectment  not  a  landlord,  when,  698. 
executor  when  he  may  sue,  698. 

tenant  need  not  be  called  to  state  account  With  landlord,  698. 
notice  to  sheriff,  698. 

in  case  of  seizure,  after  death  of  intestate,  698. 
knowledge  of  sheriff,  698,  699. 

knowledge  at  any  time  before  payment  over  of  proceeds  Sufficient,  698. 
executions  on  judgments  only.  Within  the  act,  699. 
sheriff  liable  though  part  only  of  goods  removed,  699. 
variance  in  setting  forth  the  execution,  699, 
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defence,  removal  under  special  agreement,  699. 

goods  returned  after  wrongful  removal,  699. 
YI.  Evidence  in  action  for  escape  on  mesne  process,  699. 
proof  of  debt,  700. 

credit  not  expired,  TOO. 
admission  of  debtor,  100. 
variance  in  proof  of  process,  100. 
return  of  writ,  evidence  of  what,  TOO, 
return  of  sheriffs  of  London,  conclusive  against  both,  101. 
return,  evidence  of  capacity  of  returning  officer,  101. 
return  not  to  be  read  as  part  of  the  writ,  101. 
return  of  rescue,  when  not  conclusive,  701. 
escape  after  arrest  on  mesne  process,  701. 
variance  in  time  of  escape,  701. 
VIL  Evidence  in  action  for  escape  in  execution,  701. 
statutory  provisions,  701. 
proof  of  judgment  and  writ,  702. 
proof  of  warrant  and  arrest,  102. 
amount  of  damages  recoverable,  102. 
escape,  what  considered  as,  102. 
proof  of  escape,  103. 

duty  of  sheriff  in  assigning  prisoners  to  new  sheriff,  702. 
evidence  of  party  escaping,  703. 
proof  of  negligent  escape,  703. 
liability  of  defendant  after  negligent  escape,  103,  704. 
defence,  custody  in  lock-up  house,  704. 

discharge  on  payment  of  debt,  104. 

erroneous  judgment,  704. 

erroneous  prdcess,  705. 

plea,  fresh  pursuit,  705. 

return  into  custody,  705. 

declarations  of  officer,  705. 
Vin.  Evidence  in  action  for  extortion,  705. 
extortion,  what  is,  705. 
statutory  enactments,  706. 
expenses  of  execution,  what,  706. 
crown  debts,  706. 

action  against  officer,'  table  of  fees,  706. 
proof  of  warrant,  106. 
proof  of  judgment,  106. 
IX.  Evidence  in  action  for  false  return,  101. 
for  not  returning,  701. 
cause  of  action,  101,  108. 
sheriff's  return,  107,  708. 
proof  of  judgment,  708. 

measure  of  damages,  on  omitting  to  sell  joint  property,  108. 
defence,  bankruptcy,  108,  •  ' 

declaration  of  petitioning  creditor,  109. 

payment  to  landlord,  709, 

landlord  not  a  competent  witness,  109. 

privilege  of  ambassador,  109. 

inquisition  by  sheriff,  109. 

judgment  of  plaintiff,  when  impeachable,  709. 

affidavit,  part  of  res  gesia,  709. 

prior  assignment,  when  impeached,  710. 

assent  of  plaintiff  to  acts  of  sheriff,  710. 

acceptance  of  sum  levied,  110. 

competency  of  party,  whose  goods  have  been  seized  and  returned  by  sheriff,  710. 

competency  of  assistant  of  officer,  110.  ■ '' 

declarations  of  bailiff,  110. 

SHERIFF'S  COURT, 

proof  of  determination  of  proceedings  in,  514. 
evidence  of  arrest,  under  process  of,  514. 
variance  in  statement  of  style  of,  514,  515. 

SHIP, 

destination  of,  captain  competent  to  prove,  283, 
seaworthiness  of,  how  proved,  277.     See  title  SeaifiprO^iness. 

Vol.  in.  53  ' 
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owner  of,  not  competent  to  proye  aeaworthinesa,  282.    See  title  Captain. 

repair  o^  wiio  liable  for,  413. 

interest  in,  proof  of,  238.     See  title  Begistration. 

SHIP  BUILDER, 

opinion  of,  respecting  seaworthiness,  2^7. 

SHIPMENT 

of  goods,  how  proved,  237. 

SHIP  OWNER, 

limitation  of  responsibility  of,  322. 
when  liable  for  money  lent,  428. 

SIGHT, 

bills  payable  at,  time  for  presenting,  201-205. 

SIGNATURE.     See  titles  Bond,  Deed,  Will,  Vendor,  Statute  of  Frauds,  and  Bills  of  Exchange 
SLANDER.    See  title  Sefdmaiion. 

SLIP, 

representation  to  underwriter,  at  time  of  inserting  names  in,  216. 
order  of  names  in,  276. 

SOCAGE, 

guardian  by,  action  of  ejectment  by,  613. 

whether  his  title  expires  when  the  infant  arrrives  at  the  age  of  fourteen,  613. 

SOLVIT  AD  DIEM.    See  title  Payment. 

SOL  VIT  POST  DIEM.    See  title  Payment. 

SON  ASSAULT  DEMESNE, 

evidence  in  support  of  plea  o^  518,  519. 

SPECIAL, 

damage,  mode  of  stating,  in  action  for  defamation,  662,  563. 

must  not  be  too  remote,  563. 

or  occasioned  by  wrongful  act  of  third  person,  563. 

by  persons  leaving  off  their  dealings  with  plaintiff,  how  proved,  562. 
counts.    See  titles  Common  Counts. 

SPECIALTY, 

debt  on,  plea  of  nil  debet,  480. 

payment  of  by  executor.    See  title  Executor. 

STAKEHOLDER, 

when  liable  for  money  had  and  received,  420. 
payment  of  stake  by,  in  case  of  legal  wager,  420. 

STAMP.    See  various  titles  in  this  Index. 

STATUTE, 

private,  public  clause  in,  509. 

of  Limitations.    See  title  Limitations. 

defence  in  action  for  use  and  occupation,  300. 
whether  admissible  under  nil  debet,  480. 

actions  on  penal  statutes,  479.    31  Eliz.  c.  5,  §  5;  21  Jac.  I,  c.  4. 
Statutes  of  Sewers.    23  H.  VIII,  c.  5 ;  22  &  2^  0.  II,  o.  17 :  2  W.  &  M.  Sess.  2,  o.  8  ;  1 1  G, 

III,  c.  29 ;  7  Anne,  c.  10,  §  3. 
distress  for  rent,  494.     17  0.  II,  c.  7. 
action  against  heir,  471.     3  W.  &  M. 

against  devisee,  471. 
awards,  345.     9  &  10  W.  Ill,  c.  15. 
payment  of  bond,  484.    4  Anne,  o.  16. 
attorney's  bill,  301.     2  G.  II,  o.  23. 
use  and  occupation,  284.     11  Q.  II,  c.  19. 
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distress  for  rent,  493. 
action  against  justice  of  peace  and  constables,  '724;  24  G.  II,  c.  44. 
action  against  excise  ofBoers,  129.    28  G.  Ill,  o.  37,  §  25. 
publication  of  newspaper,  553.     38  G.  Ill,  c.  78. 
acceptance  of  biUs,  180,  181.     1  &  2  G.  IV. 
contracts  in  writing,  366.     6  G.  IV,  c.  14. 
bankrapts,  631.     6  G.  IV,  c.  16. 
action  against  hundredors,  730.     8  G.  IV,  o.  31,  §  2. 
of  Limitations,  453.     9  Geo.  IV,  c.  14. 

STATUTE  MERCHANT, 

ejectmeot  by  conusee  of.    See  title  EjectmenU 

STATUTE  OP  FRAUDS.  '  See  title  Frauds,  Statute  of. 

STATUTE  STAPLE, 

ejectment  by  conusee  o£    See  title  l^eclment. 

STIPULATED  DAMAGES, 
what  considered  as,  482. 

STOCK, 

sale  of,  within  the  Statute  of  Frauds,  386,  388. 
action  for  not  accepting,  requisite  proofs  in,  386,  388. 
action  for  not  replacing,  damages  in,  388. 

STOPPAGE, 

in  transitu,  right  o^  when  divested  by  part  delivery,  536. 
vendee's  right  of  possession  defeated  by,  536. 
transitus  when  at  an  end,  536. 

STRANDING, 

evidence  of  loss  by,  253. 

though  injury  does  not  arise  from  stranding,  253. 

effect  of,  upon  memorandum  in  policy,  253,  254. 

SUB-AGENT, 

cannot  recover  against  principal,  413. 

'  SUBMISSION.     See  title  Award. 

SUBSCRIBING  "WITNESS.     See  title  Attesting  Witness. 

SUBSTANCE, 

allegations  of  matter  of,  need  not  be  strictly  proved,  568. 

SUFFERANCE, 

tenant  by,  descent  cast  by,  does  not  toll  entry,  582. 

not  entitled  to  demand  of  possession  before  ejectment,  58  & 

SUGGESTION, 

of  breaehes  in  action  of  debt  on  bond,  484. 

SURETY, 

in  replevin  bond,  sufBciency  o^  694. 

duty  of  sheriff  in  inquiring  concerning  sufSoieney  of)  694. 
competent  to  prove  his  own  insufficiency,  695. 
not  competent  witness,  in  replevin,  496. 
general  reputation  admissible  evidence  of  competency  of,  695. 
declarations  of,  when  admissible  evidence,  695. 

SURRENDER, 

of  lease,  what  suffioient,  295-297.    See  titles  Use  and  Occv/pation,  Ad/mittsmct. 


TAXATION, 

of  attorney's  bill  by  judge's  order,  306. 

proof  of  attorney's  hill,  where  items  taxable,  306. 
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TENANCY, 

from  year  to  year,  in  what  cases  presumed,  290,  291. 

presumed  from  payment  of  rent,  wh^n,  291. 
contimianoe  of  to  be  presumed,  295 
proof  of,  by  agreement  for  lease,  492. 
payment  of  rent,  492. 

evidence  of,  in  case  of  written  agreement,  291. 
determination  of,  how  proved,  295.    See  title  Swrrender. 

TENANT, 

holding  over,  liable  in  use  and  occupation,  290. 

entering  under  parol  lease  for  more  than  three  years,  290.     See  titles  Trover  and  Ejecimeni. 

TENDER, 

must  be  pleaded  in  assumpsit,  442,  443. 

of,  generally  to  the  declaration,  444. 
dispenses  with  proof  that  a  contract  is  in  writing,  444. 
instances  of  actual  tender,  444. 
production  of  money,  444. 
of  larger  sum,  445. 

requiring  change,  445. 
to  several  creditors,  444. 
in  bank  notes,  445. 
in  provincial  notes,  445. 

in  notes  when  not  objected  to  on  that  ground,  445. 
conditional,  is  not  good,  445. 
to  be  accepted  as  the  whole  balance  due,  445. 
with  a  counter  claim,  445. 
with  demand  of  receipt,  446. 
actual,  when  dispensed  with,  446. 
money  must  be  offered,  446. 

and  be  ready  to  be  produced,  446. 
to  one  of  several  partners,  446. 
to  agent,  446. 
to  servant,  446. 
to  collector,  446. 
by  agent,  441. 
time  of  making,  44t. 
after  commencement  of  action,  44T. 

where  prior  or  subsequent  demand,  447,  448.     See  title  Demand. 
acceptance  of,  does  not  prevent  plaintiff  suing  for  more,  446,  447,  448. 
after  day  of  payment  of  bill,  stops  running  of  interest,  448. 
of  amends  in  action  against  justice  of  peace,  718. 

in  replevin,  496. 
when  a  defence  to  action  of  ejectment  for  non-payment  of  rent,  594. 
may  be  made  at  time  of  service  of  declaration  in  ejectment,  594. 

TERMINI, 

of  road,  proof  of,  511. 

TERMS, 

outstanding,  surrender  of,  when  presumed,  582. 
intrust,  when  subject  to  execution,  615. 
to  attend  the  inheritance,  surrender  of, 
when  presumed,  582. 

TERRIERS, 

evidence  of  modus,  475. 

TESTATOR, 

sanity  of.    See  title  Insanity, 

TESTE  OF  WRIT, 

proof  of  commencement  of  action  by,  305,  478,  735. 

tune  of  commencement  of  action  may  be  proved  in  opposition  to,  449-451. 

TIME, 

whether  the  essence  of  the  contract  of  sale,  at  law,  367. 
of  commencement  of  suit.    See  title  Action. 

TITHES.    See  titles  Rector,  Vicar,  Modus,  ComjaosUion,  Jieceipt,  JD^U. 
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TITHING, 

ouatom  of.    See  title  Custom. 

TITLE, 

of  lessor,  -whether  vendor  of  leasehold  bound  to  prove,  35t. 

at  what  time  it  must  be  made  out,  351,  358. 

acquired  since  the  action,  when  sufBcieiit,  SST. 

acquired  subsequently  to  the  contract,  when  sufficient,  357. 

defects  in,  357,  358. ' 

averred  to  be  satisfactory  to  purchasers,  356. 

equitable  defects  in,  357,  358. 

doubtful,  how  regarded  in  courts  of  law,  358. 

defect  of,  as  to  particular  lots,  359. 

defects  of,  to  be  pointed  out  before  action,  when,  363. 

particulars  of,  when  to  be  furnished,  363. 

avoidance  of  contract  by,  362. 

as  to  the  quantity  of  the  estate,  358. 

defects  in,  which  prevent  vendor  from  recovering  in  court  of  law,  357 . 

of  landlord  not  to  be  disputed,  when,  586.     See  title  Landlord. 

of  landlord,  expiration  of,  when  it  may  be  shown,  293,  586. 

of  assignee  of  landlord  cannot  be  disputed,  293,  586. 

of  remainderman  cannot  be  disputed  after  attornment  to  tenant  for  life,  586. 

TITLE  DEEDS, 

execution.of,  need  not  be  proved  by  vendor,  357. 
demand  and  refusal  of,  in  trover,  538,  540. 

TORT, 

waiver  of,  in  action  for  goods  sold  and  delivered,  404. 
where  money  paid  into  court,  416. 
in  action  for  work  and  labor,  413. 

TORT  FEASORS, 

no  contribution  lies  between,  425. 

TRADING, 

what  constitutes,  under  6  G.  IT,  c.  16,  633. 
buying  and  selling,  proof  ofj  633. 
intention  of,  634. 

number  of  instances,  634. 

declarations  of  trader,  634,  635. 
farmer  when  a  trader,  634. 

proof  of  actual  purchase  or  sale  not  necessary,  634. 
illegal,  wiU  support  a  commission  of  bankruptcy,  634. 
by  person  not  resident  in  England,  634. 
ancillary  to  a  business  not  within  the  bankrupt  laws',  635. 
proof  of  leaving  off  trade,  634. 

TRESPASS, 

to  property,  evidence  in  action  of,  497,  498. 
what  title  sufficient,  498,  499. 

presumptive  ownership,  499. 
when  the  action  lies  after  re-entry,  498. 
proof  of  actual  possession  of  land,  498. 
proof  of  possession  of  goods,  500. 
act  of  trespass,  how  proved,  500. 

principal  when  liable,  500. 

persons  aiding  and  abetting,  501. 
proof  of  trespass  on  different  days,  501. 
proof  of  joint  trespass,  601. 
proof  of  trespass  by  infant,  501. 

by  feme  covert,  501. 
proof  of  special  damages,  501. 
statement  of  damage  in,  501,  502. 
averment  of  other  wrongs  in,  503. 
proof  of  locality  of  premises  in,  503. 

question  of  paroohiality  not  triable  in,  503. 
proof  of  abuttals  iu)  503,  504. 
evidence  on  general  issue,  gu.  tl.fr.,  S04. 

title  provable  under,  504. 

justification  not  provable  Under,  505. 
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matters  in  discharge  not  provable  under,  505. 

non-joinder  not  provable  under,  505. 

matters  provable  under  by  statute,  505. 

matters  in  mitigation  provable  under,  505. 
evidence  on  general  issue  for  taking  goods,  506. 

matters  in  justification  not  provable  under,  506. 
evidence  under  plea  otliierum  lenemenkim,  506. 

under  plea  of  license,  507. 
excess  of  license,  507. 
revocation  of  license,  507,  508. 
evidence  under  plea  of  right  of  common,  508. 

proof  of  levancy  and  couchancy,  508. 

proof  of  inclosure,  508. 
evidence  under  plea  of  right  of  way,  509. 

proof  of  way  by  non-existing  grant,  509,  510. 

extinction  of  ways  by  inclosure  acts,  510,  512. 

dedication  of  way,  510. 

way  of  necessity,  511. 

description  of  way,  51 1. 

unity  of  possession,  512. 

order  of  justices,  5i2. 
evidence  under  replication  de  injv/ria,  512. 

trespass  aib  miiio,  512. 
evidence  under  new  assignment,  512. 

what  considered  as  matter  of  aggravation,  513. 
competency  of  witness  in  action  of  trespass  to  property,  513,  514. 
practice  at  nisiprius,  as  to  beginning  and  replying,  514. 
to  person,  evidence  in  action  for,  515. 
proof  of  assault,  515. 

battery,  515. 

imprisonment,  515,  516. 

intention,  when  material,  516. 
counts  of  declaration,  516. 
time  of  trespass,  517. 
place  of  trespass,  517. 

when  action  hes  after  a  felonious  assault,  517. 
conviction,  when  evidence,  517. 
plea  of  guilty,  when  evidence,  517. 
evidence  in  general  issue  to  action  for,  518. 

matters  in  mitigation,  proof  of,  518. 
evidence  of  plaintiff's  first  assault,  518,  519. 
evidence  of  assault  in  defence  of  possession,  520. 

for  cause  not  stated  at  the  time,  520,  521. 

production  of  warrant,  520. 

refusal  of  bail,  521. 

averment  that  trespasses  are  the  same,  521. 

evidence  under  new  assignment,  521. 
for  mesne  profits,  evidence  in  action  for.     See  Mesne  Profits. 
for  adultery,  evidence  in  action  for,  521.    See  AduUery. 

TROVER.    See  Oonveirswn,  Property,  lAen. 

what  property  in  goods  sufficient  to  maintain,  534,  535. 

possession  when  sufficient  to  maintain,  635. 

right  to  immediate  possession  necessary  to  maintain,  535. 

special  property  sufficient  to  maintain,  535. 

vesting  of  property  giving  a  right  to  maintain,  536. 

sale  of  goods,  535. 

sale  on  credit,  635. 

delivery  to  caiTier,  536. 

stoppage  in,  iramsiiv,,  536. 

transfer  of  bank  notes,  536. 

chattel  in  progress,  537. 

in  case  of  a  gift,  637. 
of  fraud,  537. 

property  in  goods  does  not  pass  by  an  award,  638. 
cannot  be  brought,  before  quality,  individuality,  and  price  ascertained,  535,  536. 

whilst  anything  remains  to  be  done  to  the  property,  536,  636. 
lender  of  chattel,  when  he  may  maintain,  535. 
judgment  in,  when  it  alters  the  property  of  goods,  537,  538. 
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damages  recoverable  in  action  of,  543. 

where  action  brought  by  part  owner,  543. 

on  bin  of  exchange,  543. 
mitigation  of  damages  in  action  of,  548. 

variance  in  description  of  goods  demanded  in  action  of,  638,  649. 
conversion  in  action  of,  what  amounts  to,  539. 

what  does  not  amount  to,  539. 

before  bill  filed,  proof  of,  542. 

demand  and  refusal  when  necessary  to,  540. 

parties  to,  542. 
demand  and  refusal  in  action  o^  effect  of,  541. 

relation  of,  541. 

how  proved,  541. 
production  of  goods  by  defendant  in  action  of,  543. 
evidence  under  plea  of  general  issue  to  action  of,  543. 
lien,  proof  of,  544.     See  Lien. 

Statute  of  Limitations,  when  pleadable  to  action  of,  649. 
competency  of  witness  in  action  of,  549. 

TRUST, 

when  subject  to  an  execution,  615. 

in  case  .of  equity  of  redemption,  615. 
terms  for  years,  615. 

TRUSTEE, 

competent  to  prove  execution  of  deed  to  himself,  622. 
ejectment  must  be  brought  in  name  of,  582. 

TRUTH, 

of  words  not  evidence  in  action  for  defamation,  without  special  plea,  563. 
'  admissible,  where  the  words  imputed  are  not  contained  in  Ihe  declaration,  563,  664. 

where  action  founded  altogether  on  special  damage,  664. 


UMPIRE, 

authority  ofj  not  proved  by  recital  in  award,  332. 

appointment  of,  by  lot,  332. 

may  be  appointed  before  arbitration  entered  upon,  332. 

may  be  joined  by  arbitrators  in  making  award,  332. 

appointment  of,  does  not  require  stamp,  332. 

award  by,  when  binding,  where  not  duly  appointed  by  arbitrators,  332. 

UNDER  LETTING, 

what  ia  prima  facie  evidence  of,  465. 

UNDER-SHERIFF, 

authority  of,  to  make  assignment,  presumed  when,  616. 
admission  of,  when  binding  on  sheriff,  684. 

UNDER-TENANT, 

not  liable  in  covenant  to  lessor,  461. 

UNDERWRITER.    See  Policy,  Insurance. 

acceptance  of  abandonment  by.    See  Abandonment. 

representation  to  first,  268,  276. 

in  what  order  subscribing  policy,  276. 

opinion  of,  when  evidence,  278. 

when  a  competent  witness  in  action  on  policy,  281. 

UNSOUNDNESS, 

of  horse,  what  amounts  to,  391. 
proof  of,  at  time  of  warranty,  390. 
notice  of,  in  what  cases  required,  392. 

USAGE, 

in  construction  of  policy,  when  admissible,  233. 

who  competent  to  prove,  234. 

of  Lloyd's  does  not  bind  persons  not  frequenting  that  place,  234. 
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USAGE — contmued. 

of  trade,  when  proof  of  right  to  general  lien,  545. 
effect  of,  in  caaes  of  reputed  ownership,  653! 

USE  AND  OCCUPATION.    See  Tenancy,  Payment  of  Rent,  Occupation,  ^wrreiider. 
of  real  property,  action  for,  284. 
in  case  of  agreement  for  leases,  284^286. 

not  a  more  extensive  remedy  than  on  demise  at  common  law,  286. 
not  in  all  cases  co-extensive  with  action  on  dernise  at  common  law',  286. 
cannot  be  maintained  in  case  of  eviction,  28*5,  286. 
whether  maintainable  in  case  of  partial  eviction,  286. 
in  what  case  not  maintainable  against  husband  alone,  28G. 
description  of  premises  not  necessary  in,  286. 

in,  if  stated,  must  be  correct,  286. 
how  a  parish  may  be  named  in  declaration  for,  286. 
occupation  of  premises  by  defendant,  287. 

by  defendant's  permission,  28'?, 

defendant  abstaining  from,  287. 

by  assignees  of  banlcrupt,  288. 

by  executors,  288. 
may  be  maintained,  though  the  premises  are  burnt,  287. 
cannot  be  maintained  when  premises  unsafe  through  landlord's  default,  288. 
occupation  not  proved  by  evidence  of  paying  rate,  288. 
permission  of  plaintiff  how  proved,  289. 

often  an  inference  of  law,  289. 
in  case  of  mortgage  of  premises,  289. 
attornment  to  mortgagee,  289. 
tenant  holding  over,  occupation  by,  290. 
parol  demise  fbr  more  than  three  years,  effect  of,  290. 
possession  under  a  salei,  291. 
paynieut  of  rent,  effect  of,  291. 
stamp  required  for  agreement  relating  to,  292. 
landlord's  title,  when  it  may  be  disputed,  293. 
expiration  of  landlord's  title,  when  it  may  be  shown  in,  293. 
title  of  assignee  of  landlord  cannot  be  disputed  in,  294. 
by  demise  of  several,  must  be  so  stated,  289. 
by  equitable,  against  the  legal  owner,  289. 
occupation  how  determined  by  surrender,  295-297. 

written  surrender,  297. 

surrender  by  operation  of  law,  298. 

stamp  on  surrender,  298. 
proof  of  value  of  premises  in  action  for,  299. 

where  part  of  the  premises  enjoyed,  299. 

value  of  premises  ascertained  by  void  agreement,  299. 
action  for,  after  recovery  in  ejectment,  299. 

pending  action  in  ejectment,  299. 
defence,  occupation  for  illegal  purpose,  299. 

though  not  originally  let  for  such  purpose,  599. 
substitution  of  tenant  by  consent,  298. 

original  tenant  must  have  surrendered  by  writing,  2^'?,  298. 

payment  of  rent  before  notice  of  assignment,  297. 

Statute  of  Limitations,  300. 

USURY, 

holder  of  bill  tainted  with,  must  prove  consideration  without  notice,  171. 


V. 

VALUATION, 

when  evidence  against  rector,  47  5. 
action  for,  where  premises  are  destroyed  by  fire,  287. 
where  tenant  holds  over,  290. 

YALUE, 

of  goods  delivered,  proof  of,  407. 

of  land,  proof  of,  in  replication  under  3  W.  &  M.  in  action  on  bond  against  heir,  471. 

of  lands,  proof  of,  in  action  against  devisee,  472. 

proof  of,  upon  issue  on  plea  oiremspar  descent,  469. 

of  tithe,  evidence  of,  476. 


INDEX  TO  VOLUME  III.  841 

TALUEB  POLICY.    See  title  Policy. 

VAEIANCE, 

Lord  Tenterden's  bill  respecting,  149. 

in  action  on  bill  of  exchange  or  promissory  note,  141. 

in  allegations  of  substance,  142. 
of  description,  141,  142. 

in  statement  of  legal  effect,  142. 
place  of  payment,  143. 
direction,  143. 

statement  of  consideration,  143. 
name  of  person  drawing  or  indorsing,  146. 
time  of  indorsing,  146. 

name  of  person  making  presentment,  146,  14'7. 

time  of  acceptance,  147,  148. 
in  time  of  presentment,  146. 

names  of  parties,  146-148. 

number  of  parties,  14Y,  148. 

statement  of  the  term  "value  received,"  144. 

description  of  a  bill  drawn  abroad,  as  to  currency,  142-144. 

mistake  in  name,  when  cured  by  service  of  process,  146. 

date  of  bm,  142. 

indorsement,  averred  to  be  by  A.  B.  his  own  hand  being  thereto  subsoribedj  proVed  to 
be  by  an  agent  by  procuration,  144,  145. 
in  policies,  proof  of  interest  in  property  insured,  241-244. 

in  stating  the  time  of  loss  of  ship,  247,  248. 
from  particular  of  breaches  in  ejectment,  as  to  amount  of  rent,  594. 
in  ejectment,  locaUty  of  premises,  580. 

statement  of  demise,  580. 
in  contract  for  sale  of  horses,  373,  374. 
in  action  of  trover,  as  to  right  of  ownership  of  goods,  538,  542. 

description  of  written  instrumeiit,  538. 
in  actions  for  penalties,  between  evidence  and  allegations,  480. 
may  be  shown  under  plea  of  rf  debet,  481. 
in  termmiol  way,  511. 
in  description  of  line  of  way,  511. 
in  Statement  of  rent  reserved,  in  debt  for  rent,  481. 
in  names  and  number  of  partners,  in  assumpsit,  439. 
in  action  for  use  and  occupation,  in  describing  premises,  286. 

in  describing  the  parties  to  the  demise,  286. 
in  actions  against  carriers,  omitting  stipulations  of  carrier's  notice,  315,  317. 

in  omitting  stipulation  as  to  carrier's  liability,  in  respect  of  flre,  &c.,  318. 

in  the  termini  of  carrier's  journey,  fatal,  318. 

not  material,  if  not  calculated  to  mislead,  318. 
in  action  on  award,  in  time  of  making  award,  333. 
in  time  to  which  power  of  making  award  enlarged  iminateria],  333. 
in  proof  of  deed,  458,  459. 

in  statement  of  covenant,  459,  460. 

in  spelling,  460. 

where  alteration  not  sufficient  to  avoid  deed,  460,  46 1 . 

where  deed  set  out  with  an  "it  is  witnessed,"  460. 

in  names  of  parties  to  deed,  460. 

in  parties  to  covenant,  461. 
in  proof  of  words  spoken,  550. 
in  proof  of  libel,  554. 

in  proof  of  proceedings  in  action  for  malicious  prosecution,  568.  , 
allegations  of  matters  of  substance  and  matters  of  description,  568. 
in  proof  of  allegations  on  record  in  actions  for  malicious  arrest,  575. 

omission  of  inserting  "  pledges  to  prosecute,"  575. 
in  proof  of  title  of  assignees  of  bankrupt  claiming  under  joint  or  several  commissions, 

656. 
in  actions  against  sheriff,  678. 

TENDEE.    See  title  Vendor. 

whether  entitled  to  whole  deposit,  if  the  value  of  estate  is  diminished;  363. 

bound  in  general  to  tender  conveyance,  355. 

may  abandon  the  contract  in  what  cases,  357. 

conditions  precedent  to  be  performed  by,  362,  387. 

when  he  must  return  goods  not  agreeing  with  warranly,  385. 
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VENDOR.     See  titles  TiUe,  Lois,  Purclwser,  Vendee,  SaU. 

conditions  precedent  to  be  performed  when  excused  from  performance  of  conditions  prece- 
dent, 354. 
not  in  general  bound  to  tender  conveyance,  355. 
title,  what  evidence  of,  required,  355,  356. 
must  prove  representations  respecting  collateral  matters,  356. 
bound  by  description  in  lease  read  by  sale,  356. 
need  not  prove  execution  of  title  deeds,  357. 
of  leasehold,  need  not  prove  title  of  his  lessor,  357. 
may  show  title  acquired  subsequently  to  the  contract,  when,  357. 
cannot  recover  if  bis  title  defective,  368. 

where  he  falsely  represented  the  property,  359,  360. 
signature  by,  printed,  371. 
bound  by  signature  of  auctioneer,  372. 

broker,  372. 
witness  liable  to,  not  competent,  364. 
witness  selling  to,  without  warranty,  competent,  364. 
when  liable  for  loss  of  bargain,  363. 
of  goods  must  prove  a  tender  of  them,  378. 

cannot  recover,  if  goods  not  agreeable  to  warranty,  379. 
can  only  recover  actual  value,  though  goods  kept  by  purchaser,  380. 
damages  recoverable  by,  388. 
neglect  of,  to  enter  goods  with  carrier,  397. 

of  personal  property,  conditions  precedent  to  be  performed  by,  378. 
of  goods,  lien  of,  547. 

VICAR.     See  title  Beit. 

VICE-OONSUl, 

certificate  of,  not  evidence  in  question  of  insurance,  283. 

VIDELICIT, 

effect  of,  493. 

VOTAGE, 

legality  of,  246. 

what  is  a  sailing  upon  that  insured,  246. 

where  termini  of,  corresponds  with  that  insured,  but  an  intermediate  voyage  contemplated, 
247,  248. 


w. 

WAGER, 

legal,  stake  laid  on,  when  it  may  be  recovered,  420. 
illegal,  stake  laid  on,  when  it  may  be  recovered,  420. 

■WAIVER, 

of  tort.     See  title  2brt 

WARRANT, 

of  commitment,  certainty  requisite  in,  721,  722. 

of  commitment,  false  recital  in,  722. 

demand  of,  when  necessary  in  action  against  constable,  724. 

constable,  when  said  to  act  in  obedience  to,  725. 

perusal  of,  after  the  six  days  allowed  by  statute,  725. 

proof  of  demand  of,  726. 

excess  of  authority  in  executing,  727. 

of  sheriff,  proof  of,  688. 

custody  of,  when  executed,  682. 

necessity  of  producing,  520. 

evidence  of,  as  proof  of  imprisonment,  515. 

justification  in  trespass  under,  520. 

WARRANTY, 

in  policy  of  insurance,  compliance  with,  to  be  strictly  proved,  266,  267. 

compliance  with,  when  presumed,  267. 
in  sale  of  goods,  necessity  of  compliance  with,  380-385.     See  titles  Ooods,  Sale. 
sometimes  implied  from  customs  of  particular  trades,  381. 
non-compliance  with,  time  for  objecting  to,  386. 
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yfAnRANTY— continued, 
notice  of  breach,  385. 
of  horses.    See  titles  Horses,  Damages. 

"WAT, 

right  of,  by  non-existing  grant,  509,  510. 

of  necessity,  510. 

proof  of  user  of,  510. 

termini  of,  511. 

user  of,  by  owner  of  promises  in  fee,  511. 

extinguishment  of,  by  unity  of  possession,  511. 

order  of  justices,  512. 

variance  in  description  of,  512. 

traverse  of  right  of,  admits  seizin  and  occupation,  512. 

presumption  of  acquiescence  of  owner  of  inheritance,  510,  511. 

dedication  of,  acquiescence  of  owner  of  inheritance,  510,  511. 

WIFE, 

husband,  when  Uable  for  contracts  of,  403. 

account  stated  by,  431. 
declarations  of,  iu  action  for  adultery,  52Y. 
letters  of,  in  action  for  adultery,  527. 
character  of,  in  action  for  adultery,  529. 
conduct  of,  evidence  iu  mitigation,  528,  529. 
of  Englishman  residing  abroad,  cannot  be  sued  alone,  439. 
possessing  separate  maintenance,  cannot  be  sued  alone,  439. 
divorced  a  mensa  et  thora,  439. 

of  husband  dviliter  moHams,  may  be  sued  alone,  439,  440. 
acknowledgement  by,  to  take  a  case  out  of  statute  of  limitations,  454. 
evidence  ofj  admissible  in  action  for  malicious  prosecution,  when,  574. 

■WILL, 

of  ireehold,  proof  of,  in  action  of  ejectment,  603. 
of  executory  and  contingent  interests,  603. 
rule  respecting  attestation  of,  603. 
acknowledgment  of  handwriting  of  testator  to,  603. 
sanity  of  testator  in  making,  604. 
delusion,  604. 
lucid  interval,  605. 
imperfect  restoration,  606. 
reasonableness  of  will,  606,  607. 
revocation  of,  607. 

by  alteration,  607. 
by  express  revocation,  607,  608. 
by  canceling,  608. 
by  implied  revocation,  608. 
republication  of,  by  codiSU,  610. 
of  copyhold,  how  proved,  612. 

revocation  of,  611,  612. 
guardian  appointed  by,  613.     See  title  Gua/rdicm. 
of  leasehold,  proof  of,  610,  611. 
by  admission,  611. 
by  probate,  611. 
proof  of,  in  action  against  executor,  669. 
copy  of;  not  evidence  of  executor's  appointment,  664. 
proof  of  forgery  of,  not  admissible  to  invalidate  probate,  664. 

evidence  to  prove  relationship,  751. 
of  real  property, 

requisites  of  by  Statute  of  Frauds,  745. 

of  copyhold,  requires  neither  attestation  nor  signing,  745. 
subscribing  witnesses  to,  need  not  see  testator  sign,  760. 
witnesses  to,  may  subscribe  at  different  times,  759. 
exemplification  of  will,  not  evidence,  751. 
quality  of  witnesses,  747. 
single  witness,  sufSeient  at  law,  754. 
rule  in  chancery,  754. 
on  trial  of  issues,  755,  756. 
person  convicted  of  infamous  crime,  not  good  wimess,  748. 
witness  interested  under  wiU,  748. 

whether  competent  after  release,  749. 
legatee,  whether  competent  after  legacy  paid,  749. 


Mi  IN'DEZ  TOtOL-frM^rn. 

WILL — coTttmued. 

devise  to  witness  void,  '749. 
husband  of  devisee  not  competent,  T50. 
creditor  may  attest,  though  will  charged  with  debt,  '748-T51. 
proof  of  contents  of  will,  T51. 
when  lost  or  destroyed,  7  5 1-754. 
subscribing  witness,  what  to  prove,  754. 
executor,  good  attesting  witness,  when,  748,  749,  755. 
signing,  754,  757. 
,  in  any  part  of  a  wiU,  757. 

of  part,  intending  to  sign  the  whole,  757. 
by  marl^  757. 
by  seal,  insufficient,  757. 
when  testator  is  blind,  758. 
attestation,  758. 

witnesses  need  not  express  that  they  signed  in  testator's  presence,  759-761. 
on  trial  of  issues  from  chancery,  all  the  witnesses  must  be  examined,  756. 
witnesses  need  not  see  testator  sign,  759,  760. 

if  he  aolsnowledges  his  will,  sufficient,  758,  759. 
need  not  all  attest  at  the  same  time,  759. 
nor  attest  e^ery  page,  759. 

whole  will  must  be  present,  759. 

what  is  evidence  of  the  whole  will  being  present,  7^9. 

attestation  by  nlart,  759. 

in  presefioe  of  testator,  759,  760. 

if  the  testator  might  see  attestation,  sufficient,  760. 
execution,  how  proved,  when  attesting  witness  insane,  dead  or  abroad,  760. 
where  attestation  does  hot  express  that  witness  signed  in  presence  of  testator,  761. 
when  handwriting  cannot  be  proved,  764,  765. 
witness  denying  execution,  764. 
■mil  30  years  old,  whether  to  be  proved,  765. 
attesting  witness  may  impeach  will,  764. 

if  impeached  by  witness,  who  imputes  fraud  to  the  other  subsoribihg  witnesses  de- 
ceased, evidence  of  their  good  character  is  admissible,  764. 

WITNESS, 

competency  of,  in  action  of  trover,  549. 

in  action  of  ejectment,  622. . 
in  actions  by  or  against  assignees  of  a  bankrupt,  657-662. 
in  action  at  the  suit  of  an  executor,  competency  of  creditor,  667. 

to  show  payment  of  bond  by  executor,  674. 
competency  of  co-obligor  to  ordinary,  677. 
residuary  legatee  not  a  competent  witness,  667. 
in  action  against  sheriff. 

person  against  whom  execution  levied,  not  competent  to  prove  goods  seized  his  property, 
690. 

bailiff  not  competent  for  sheriff  in  action  for  not  arresting,  692. 

surety  in  replevin  bond  competent  to  prove  his  own  insufficiency,  when,  696. 

landlord,  not  competent  in  action  against  sheriff,  when,  709.  - 

party  whose  goods  have  been  seized  and  returned,  competent  in  actioti  against  sheriff, 
710. 
in  action  on  sale  of  goods,  397. 

for  work  and  labor,  417. 

by  payee  against  maker  and  acceptor,  187. 

by  indorsee  against  indorser  and  drawer,  226. 

on  policy  of  insurance,  281. 
competency  of  persons  living  as  liusband  and  wife,  as  to  fact  of  marriage,  600. 
competency  of  married  persons  as  to  whether  child  born  daring  wedlock,  600. 
competent  to  prove  foreign  law,  524. 

partner  when  competent,  in  issue  on  plea  of  abatement,  for  non-joinder,  436. 
in  action  for  seduction, 

daughter  competent,  533. 
co-trespasser,  whether  competent,  513,  514. 
defendant  in  suit,  when  admitted  as,  514. 
coippetency  of,  in  replevin,  497. 

WORDS.    See  title  Defamation.  , 

WORK  AND  LABOR, 

agreement  for,  when  requiring  stamp,  412. 
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WORK  AND  LABOn—contimied. 

action  for,  in  what  cases  maintainable,  411-416. 
value  of  work,  according  to  estimate,  412. 
contract,  wlien  entire,  411,  414. 
illegality,  when  a  defence  to,  416. 
contract  for,  when  evidence  under  the  common  counts,  400. 

WRIT, 

indorsement  of,  when  evidence  against  sheriff,  682. 
time  of  taking  out,  450. 
when  the  commencement  of  action,  450,  451. 
when  a  continuation  of  former  proceedings,  450. 

WRITING, 

agreement  in,  does  not  exclude  parol  evidence,  when,  292.  ' 

evidence  of  tenancy,  291. 
cannot  be  supplied  by  parol,  where  void  for  want  of  stamp,  291,  292. 


GE^EEAL  L^DEX 

TO    THE    THREE    VOLUMES. 


A. 

ABATEMENT, 

pleas  in,  when  necessary,  i.  852-854. 
discharge  of  criminal  on  plea  .of,  effect  of,  iL  110. 
issue  joined  in,  iii.  433,  431,  595. 

ABANDONMENT, 

of  property  insured,  when  and  how  made,  iii.  258-263, 

ABDUCTION, 

who  competent  witness  on  prosecution  for,  i.  95,  96, 

ABBEY  LANDS, 

discharged  from  tithes,  iii.  415-477. 
grants  to  abbey,  custody  of,  ii.  438,  440. 

ABSENCE, 

of  attesting  witness,  effect  of;  ii.  490-493. 

See  Index  to-Tol.  II, 

ABSENTING, 

to  delay  creditors,  proof  of|  iii.  639. 

ABSTRACT, 

of  deed,  as  secondary  eridence,  ii.  510, 

ABUTTALS, 

proof  of  in  trespass,  iii  503,  504. 

ACCEPTANCE, 

of  bill  of  exchange,  what  it  admits,  i.  468. 
what  is,  and  its  effect,  iii,  112  et  seq. 

ACCEPTOR, 

discharge  of  by  foreign  judgment,  effect  of,  ii.  201. 
,  See  titles  Acceptance,  Bill  of  Exchange,  tfcc.  Vol.  III. 

ACCESSORY, 

plea  of  guilty  by  principal,  evidence  against  when,  i.  495, 

principal  competent  on  trial  of,  i.  106-110. 
conviction  of  principal,  whether  evidence  against,  ii.  48,  49,  128. 

See  same  and  other  titles,  Vol  IL 

ACCOMPLICES, 

competency  of  as  witnesses,  i.  105-110. 
confirmation  of,  i.  110-111. 

See  Indexes  to  Vols.  I.  and  III, 
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ACCESS, 

•want  of,  how  proved,  iiL  600-602. 

ACCOMMODATION  ACCEPTOR.    See  title  Accommodation,  Vol.  III. 

ACCORD  AND  SATISFACTION, 

provable  under  what  plea,  iii.  440-442,  463,  565. 

ACCOUNT.     See  Index  to  Vol.  I. 

ACCOUNT  STATED, 

action  on  and  proof  of,  iii.  430-433. 

ACKNOWLEDGMENT.    See  titles  Admissions,  Index  to  Vol.  I,  and  Limitations,  Vol  IIL 
ol  deed,  not  conclusive,  ii.  261. 

certificate  of  recording,  ii.  349. 
certificate  and  record  of  deeds,  &c.,  how  far  evidence,  ii.  582-595. 

ACQUITTAL, 

of  co-defendant,  when,  i.  48-50. 

of  accomplice,  when,  i.  108, 109.    See  title  Acquittal,  Vol.  II. 

in  trespass,  record  of,  iii.  517. 

ACTION, 

commencement  of  how  proved,  iii.  305,  409,  440-461. 

ACT  OF  STATE, 

how  proved,  ii.  275  et  seq. 

foreign,  how  proved,  ii.  436,  and  Introd.  Ghap.  Vol.  I. 

ACT.    See  title  Statute. 

ACTS, 

oflScial,  presumption  as  to,  i.  604,  642. 

of  party  not  admissible  to  construe  covenant,  ii.  804. 

ADJUSTMENT  ON  POLICY, 

when  not  conclusive,  L  478,  Iii.  263-265. 

ADMINISTRATION.    See  title  Probate,  Vol.  II. 
how  proved,  452  et  seq. 
proof  of  appointment  of  administrator,  ii.  76. 
not  of  collateral  matters,  ii.  90  ei  seq. 

ADMINISTRATOR, 

evidence  in  action  by,  iii.  662  et  seq. 

See  same  title,  Vol.  II. 

ADMIRALTY, 

judgments  in  courts  of,  ii.  99,  170-173. 

See  title  Admiralty,  Vol.  II. 

ADMISSIBILITY, 

of  evidence,  see  Index  to  Vol.  I. 

of  witnesses.     See  same  Index  and  statutes  cited  in  notes  to  Introd.  Olmp.  of  Vol.  I  qad 
title  Interest  in  Index  to  Vol.  III.  '  •  ■  >  rir 

ADMISSIONS.     See  same  title.  Vols,  I,  II,  and  III. 

ADMITTANCE, 

of  copyholder  and  heir,  iii.  602,  612,  596. 

ADULTERY.     Sec  Infrod-  Chap.  Vol.  I. 
proof  of,  i.  91,  92,  600,  760,  iii.  521-528. 

ADVERSE, 

seizin  and  possession,  what,  and  proof,  iii.  581,  582. 
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ADVERTISEMENT, 

proof  of  when,  under  Statute  of  Frauda,  iii.  3$1. 

AFFIDAVIT, 

when  admissible,  i.  94,  449,  iii  553,  630. 
Toluntar/,  inadmiisible,  ii.  211. 

See  title  Affidavit,  Vol.  II. 

AFFIRMATION.    See  Index  to  Vol.  I. 

AFFIRMATIVE, 

party  asserting  assumes  the  burden  of  proo^  the  onus  probmdi,  i.  809-;823. 

AGE, 

presumption  arising  from,  i.  629,  630. 
of  person,  how  proved,  i  252. 

AGENT.    See  title  Agent,  in  Indexes  to  Vols.  I,  II  and  III 

AGREEMENT, 

verbal  admission  as  to,  i.  422-425. 
statement  o^  when  amended,  1.  874,  881,  882. 
written,  as  evidence  of  tenancy,  iiL  291,  292,  293. 
blank  in,  supplied  by  parol,  when,  ii.  716. 

See  title  Fcuvl  Evidence,  Vol.  II. 

AUMONY, 

decree  of  divorce,  bars  suit  for,  when,  ii  119. 

ALLEGATION, 

whether  of  matter  of  substance  or  description,  iii,S68. 

ALMANAC, 

judicially  noticed,  i  625. . 
how  far  evidence,  ii.  294. 

ALTERATION  OR  ERASURE, 
effect  0^  i  606,  60V,  615. 
of  bill  or  note,  iii.  152-156. 
of  policy  of  insurance,  iii.  233. 
of  award,  iii.  461,  462. 
of  deed,  ill  461,  462. 
ofwill,iii  607. 

See  title  Deed,  and  same  title  Vol.  II. 

AMBIGUITY.     See  title  Parol  Evidence,  Vol.  IL 

distinction  between  patent  and  latent,  ii.  746-750. 

AMENDMENT,  - 

in  pleadings,  after  verdict,  1.  872. 

See  title  Variamce,  Voi  I. 
of  proceedings  of  inferior  courts,  ii  165. 
of  return  of  officers,  ii.  376. 

AMENDS, 

tender  of,  in  replevin,  iii.  496. 

AMERICA, 

law  of  as  to  foreign  judgment*,  ii  208. 
as  to  foreign  seals  and  lavrs,  ii.  436. 

ANCIENT  WRITINGS, 

when  admissible,  and  for  what  purpose,  i  235,  243. 
as  evidence  of  possession,  i  281-285. 

See  titles  Deed,  Ancient  Deed,  Ancient  Faculty,  Ancient  Sectlt,  Ancient  Surveys,  Andent  Witt, 
Ancient  Writings,  Vol.  II. 

ANNUITY  DEED, 

order  for  inspection  o^  ii.  335,  336. 

Vol.  III.  54 
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ANSWER  IN  EQUITY, 

when  admissible,  i.  258,  41'?,  420,  478,  419. 

See  titles  Answer,  Answer  m  Chancery,  Vol.  II. 

APOTHECARIES'  COMPANY, 

seal  of,  no  proof  required.    See  Inirocl.  GTwp.  Vol.  I. 

APOTHECARY, 

proof  of  qualification  of)  iii.  557. 
seal  of,  no  proof  of  required,  ii.  458. 

APPEAL, 

from  order,  proof  on,  i.  95,  96. 

APPOINTMENT, 

to  public  office,  how  proved,  i.  592,  594,  ii.  149,  384. 
proof  o^  in  action  for  libel,  iii.  555. 
secondary  evidence  of,  ii.  155,  558. 

APPRENTICE.    See  same  title  Vol.  H. 
APPROVER.    See  title  Accomplice,  Vol.  I. 

ARBITRATION, 

evidence  of  matters  in  difference,  referred  to,  iii.  338-346,  34T. 

See  titles  Arbitrator,  Arbitration,  Awa/rd,  Vols.  I  and  H. 

ARREST, 

admission,  made  at  time  o^  i.  451. 

proofed  in  action  for  malicious  prosecution,  iii.  516. 

action  for  malicious,  iii.  5'74 

See  title  Arrest,  Vol.  II. 

ARSON, 

conviction,  effect  of  as  a  bar,  ii.  122. 

ARTICLES  OP  PEACE, 

who  may  exhibit,  i.  94,  95. 

ARTICLES  OP  WAR, 

noticed  judicially,  i.  620. 

how  far  admissible  in  evidence,  ii.  211. 

ASSAULT, 

proof  of,  iii.  515. 

plea  of  guilty  in  action  for,  iii.  511,  518,  ii.  54. 
matters  of  defence  or  in  mitigation  of,  i.  133,  T48. 
expenses  of  prosecution  for,  allowed,  when,  ii.  839,  840. 

See  titles  Conviction,  Acqwitiai,  Vol.  II. 

• 
ASSETS, 

proof  of,  iii.  469-4T6. 

ASSIGNEE.    See  Indexes  to  Vols.  I  and  HL 
not  barred  by  suit  in  name  of  assignor,  ii.  126. 

ASSIGNEES  OP  BANKRUPT.     See  same  title  Vol.  HI,  213,  288,  540,  62'?-662, 

ASSIGNMENT, 

verbal  admission  as  to,  i.  422. 

of  term,  when  presumed,  iii.  465,  466,  582,  583. 

production  of  assignment,  effect  o^  ii.  481,  488. 

ASSIGNOR  OP  PERSONAL  PROPERTY, 
declarations  of,  when  admissible,  i.  484—486. 
in  general  not  admissible,  i.  481-485. 

ASSUMPSIT, 

when  it  lies,  iii.  399,  400. 

for  use  and  occupation,  iii.  284. 
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ASSUMPTION  OF  NAME, 

or  character,  effect  ofj  i.  437,  459,  460. 

ATHEIST, 

competency  of  as  a  witness,  i.  18,  19. 

See  note  to  Introduoiory  Chapter,  Vol.  I. 

ATTACHMENT.    See  same  title,  Vol.  II. 

ATTENDANCE.    See  same  title,  Vol.  II. 

ATTESTINa  WITNESS, 

competent  to  impeach  instrument,  L  129. 
must  be  called,  as  a  rule,  i.  425,  426. 
proof  of  instrument  by  one  of  several,  L  570,  571. 
proof  of  death  of  or  a  search  for,  i.  264. 
declarations  of  not  admissible,  i.  214r-216. 

See  same  title,  Vols.  II  and  III. 

ATTOENET,  LETTER  OP, 

when  must  be  produced,  ii.  458  ei  seq.,  471. 
when  presumed,  ii.  471.    See  title  Power,  Vol.  II. 
secondary  evidence  o^  iL  458  et  seq.,  510. 

ATTORNEY  OR  COUNSEL, 

communications  to  privileged,  i.  130-160. 

admissions  by.    See  titles  Hearsay,  viii,  4,  Vol  I,  and  Attorney,  in  Vols.  II  and  III. 

ATTORNMENT, 

effect  of  in  action  for  use,  &c.,  iiL  289,  293,  294. 

AUTREFOIS  ACQUIT, 
when  pleadable,  ii.  55. 

See  title  Judgment,  &c..  Vol.  II. 

AVERMENT, 

by  whom  to  be  proved,  i.  809,  810. 
what,  to  be  proved,  i.  824,  825. 

See  title  Onm  Probamdi,  Vol.  I. 

AUCTION, 

sales  at,  iii.  350-361,  367,  368,  376. 

AUCTIONEER.    See  same  title.  Vol.  HI. 

verbal  declarations  by,  when  admissible,  ii.  678  ei  seq. 
See  title  Parol  Evidenee,  VoL  II. 

AWARD, 

cannot  be  impeached  by  parol,  i.  166. 
inadmissible,  when,  i,  239. 
ground  of  admissibility,  i.  517. 

See  aame  title.  Vols.  II  and  III. 


B. 

BAIL, 

competency  of  as  witness  for  principal ;  see  title  Interest,  Vol.  Ill,  and  same  title  in  Index 
to  that  volume. 

BAIL  BOND, 

execution  of,  how  proved,  iiL  482,  483. 

BAILEE, 

admits  bailor's  title,  i.  469. 


BAILIPP, 

admission  o^  when  it  binds  sheriff,  L  520,  522,  lii.  686,  686. 
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BAILIFF — continued. 

recognition  of  by  sheriff,  iii.  683. 
how  connected  with  sheriff,  iii.  681,  682. 
declarations  of,  hind  when,  iii.  686,  692. 

BAILOR, 

need  not  prove  title,  when,  i.  469. 

See  title  Wharfinger,  Tol.  I. 

BANK, 

admission  by  officer  or  agent,  i.  487,  488,  508-512. 
by  member  of  corporation,  i.  39,  487,  488. 

BA^K  OF  ENGLAND.    See  same  title.  Vol.  H. 

BANKER, 

presentment  at  house  o^  iii.  208.    (See  late  case,  Bank  of  Syracuse  T.  Hollister,  17  N.  T. 
Rep.  46.) 

See  same  title,  Vol.  III. 
not  privileged  from  answering  as  to  customer's  balance,  i.  137. 
possession  by,  when  that  of  owner,  ii.  522. 

BANK-BOOKS, 

when  admissible  in  evidence,  i.  447-449. 

See  title  Bmh-Books,  Vol  II,  295,  297,  313,  443. 

BANKRUPT.     See  same  title  in  Indexes  to  Vols.  I,  II  and  HL 
entries  by  secretary  of  bankrupts,  ii.  290. 

BANKRUPTCY, 

examinations  in,  i.  412,  432. 
depositions  in,  i.  449. 
admissions  in,  i.  443,  464. 
■    when  date  of  must  be  proved,  i.  450,  489,  490. 
knowledge  of  proceedings  in,  effect  of,  i.  530. 

See  same  title.  Vol.  HI. 

BANNS, 

publication  of,  iii.  523. 

BAPTISM, 

proof  of,  when  and  how,  iii.  436. 

See  title  Register,  Vol  II. 

BARGAIN, 

whether  damages  recoverable  for  loss  of,  iii.  363.  . 

BARGAIN  AND  SALE, 

by  commissioners,  execution  of,  iii.  631,  632. 

BARRATRY, 

evidence  of  loss  by,  iii.  252,  282. 

BARREN  LANDS, 

exempt  from  tithes,  iii.  478. 

BASTARDY, 

order  of,  proceedings  as  to,  i.  40. 

indictment  for,  and  crim.  con.  with  married  women,  i.  96. 

witnesses  to  prove,  i.  95. 
answer  in  equity  asserting,  effect  of,  i.  254. 
adulterine,  rule  as  to  proof  of,  iii.  600. 

BATTERY, 

proof  of,  iii  515. 

by  wife  against  husband,  i.  94. 

justification  of,  iii.  518,  519. 

See  title  Judgment,  &c..  Vol.  II. 

BIDDING, 

fraudulent,  effect  on  sale,  iii.  360. 

BIGAMY.    See  title  Bigamy,  Vol.  IL 
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delivery  of,  proof  to  whom  credit  given,  i.  451. 
approved  bill,  meaning  of,  iii.  388. 

BILL  IN  EQUITY, 

vrheu  evidence,  i.  258,  259. 

how  proved,  in  evidence,  i.  417,  420. 

See  title  BiU  in  Chancery,  Tol.  II. 

BILL  OP  ESCEPTIONS, 
what  is,  ii.  996. 

See  same  title,  Vol.  II. 

BILL  OF  EXCHANGE, 

when  a  party  may  impeach,  i.  119-128. 
admission  by  party  to,  i.  530,  531. 

See  same  title.  Vols.  I  and  III. 

BILL  OP  LADING, 

when  evidence  of  property  in  goods,  iii.  235,  236. 
action  on,  iii.  319-323. 
delivery  of,  a  conversion,  when,  iii  539. 
statements  in,  effect  o^  ii.  653. 

•    See  same  title.  Vol.  II. 

BILL  OP  PARTICULARS.    See  title  Pm-ticnlm-s,  Vol.  I. 

BILL  OP  SALE, 

need  not  be  produced,  when,  i.  SST-SSO. 
evidence  of  property,  when,  iii.  238,  239. 
presumed  to  contain  contract,  ii.  667,  668. 

See  same  title,  VoL  II. 

BIRTH, 

hearsay  as  to  time  and  place  o^  i.  250-253. 
declarations  as  to,  i,  273. 
of  death,  hearsay  as  to,  i.  263,  264. 
presumption  from  time  of,  iii.  601. 
proof  as  to  time  or  place,  ii.  280-284. 

BISHOP, 

certificate  of,  as  proof  of  marriage,  ii.  91. 

BISHOP'S  REGISTER, 
when  evidence,  ii.  292. 
inspection,  when  allowed,  ii.  312. 

BLANK, 

indorsement  in,  effect  of,  iii.  190,  193. 

BLINDNESS, 

of  attesting  witness,  effect  of,  ii.  499,  958. 

BONA  NOTABILIA, 

what  so  considered,  iii.  665. 

BOND.    See  same  title  in  Index  to  Vol.  Ill,  484  et  seq. 
different  condition  cannot  be  shown  by  parol,  ii.  655. 

BOOK  OP  ACCOUNT, 

how  proved  in  the  several  states,  i.  370-386. 

See  Indexes  to  Vols.  I  and  II. 

BOOKS, 

when  admissible  in  evidence,  i.  446-449. 
register  and  entries  in,  i.  252-260. 

See  title  Book,  VoL  IL 

BOOKS  AND  RECORDS, 

in  public  offices  in  other  states,  proof  of,  ii  445. 
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BOUGHT  AND  SOLD  NOTES, 
eridenoe  of  sale  by,  iii  375, 

BOUNDARY, 

how  proved  i.  234-236. 
private,  how  proved,  i.  230-234. 
American  cases  on  subject,  L  219-227. 

BREACH  OP  COTENANT, 

which  party  to  prove,  i.  815,  816. 

BEEAOHES, 

assignment  of,  in  action  on  bond,  iii.  484. 

BROKER, 

contract  of  sale  by,  iii.  371-376. 

BRIBERY, 

at  election,  proof  of,  1.  389. 

BURGLARY, 

on  charge  of,  may  be  convicted  of  larceny,  i.  831-834. 

what  evidence  admissible,  i.  766,  767. 
when  barred  by  conviction  for  larceny,  ii.  122. 

BULL,  PAPAL, 

when  admissible  in  evidence,  ii  278. 

BURDEN  OP  PROOP, 

on  whom  it  rests,  L  809-823. 

See  title  Onus  Prdbcmdi,  VoL  I. 

BURIAL, 

non-parochial  register  o^  when  evidence  of,  ii.  281,  282. 

BUSINESS, 

usual  course  of,  meaning  of  term,  i.  360. 

entries  made  in,  admissible,  i.  347-360,  363. 


CANCELATION, 

of  lease,  effect  of,  iii,  295. 

of  wHl,  as  a  revocation,  iii.  608. 

CAPTAIN  OP  SHIP,- 

competency  of  as  witness  at  common  law,  iii.  238,  282,  428. 
possession  of  document  by,  possession  of  owner,  ii.  622-524. 

CAPTURE, 

loss  of  ship  by,  iii.  246,  250-252. 

CARRIERS, 

when  and  how  far  liable,  iii.  311-328. 

deUvery  of  goods  to,  proof  of,  iii.  367,  407,  535,  540. 

CASE, 

made,  not  evidence  as  an  admission,  i.  441. 

not  evidence  to  show  different  statement  by  witness,  ii.  976. 

CAUTION, 

to  prisoner,  extent  of  and  when  required,  ii.  242-244. 

CEPIT  IN  ALIO  LOCO, 
plea  of,  iii.  491. 

CERTIPICATE, 

of  vice-consul,  when  not  evidence,  iii.  283. 
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CERTIFICATE— «jn<jn«ed. 

parish,  how  far  conclusive,  i.  418. 
of  search  for  papers,  i.  338. 

See  same  title  in  Indexes  to  Vols.  I  and  II. 

CERTIORARI, 

when  record  of  inferior  court  removed  hj,  ii.  386  ei  seq. 

CHALLENGE, 

written,  to  fight  a  duel,  explainable  by  parol,  il  734. 

CHANCERY, 

proceedings  of,  not  judicially  noticed,  i.  623. 
decree  in,  effect  of,  ii.  60-66. 

See  title  Chancery,  Vol.  II. 

CHAPTER, 

muniments  belongjng  to,  inspection  of,  ii.  312.     , 

CHARACTER, 

general,  when  admissible,  L  15 '7-7  60. 

in  criminal  cases,  i.  617,  762,  763,  764 
in  actions  for  defamation,  iii.  529,  5^2,  562-564. 

See  title  Character,  Vol.  II. 

CHART, 

of  pedigree,  when' admissible,  i.  260-262. 

CHARTER  PARTY, 

breach  of  covenant  in,  iii.  464. 
parol  not  admissible  to  vary,  ii.  664. 
usage  admissible  to  explain,  ii.  727,  789. 

CHARTULARY, 

proper  custody  of|  ii.  438. 
evidence  of  endowment,  IL  578. 

CHECK, 

on  demand,  when  to  be  presented,  iiL  205,  206. 

detention  of,  custom  of  London  as  to,  iii.  179. 
evidence  of  payment,  when,  iii  426. 

CHILI), 

competency  of  as  witness,  i.  10-13,  14. 

dying  declarations  of,  i.  288. 
meaning  of  term,  when  explainable,  ii.  722,  723. 

See  title  ChiWirea,  Vol.  IL 

CHINESE, 

how  sworn  as  a  witness,  i.  17. 

CHIROGRAPH, 

evidbnce  of  fine,  ii  350. 
proof  by  copy,  ii  446. 

CHURCH, 

property,  ejectment  for,  and  proof  of,  iii  621. 

CIPHER, 

instrument  written  in,  proof  of,  ii  709. 

CIRCUMSTANTIAL  EVIDENCE, 
weight  of,  i  704-715. 

See  title  Presmmptions  amd  Fresv/mpUve  Evidence  in  Index  to  Vol.  I. 

CLAIM, 

admission  of  to  be  taken  with  counter  claim,  i.  403,  406,  419. 

CLEARING-HOUSE, 

presentment  of  bill  at,  iii.  210. 
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CLERGTMAN, 

proved  siioh  by  acts,  i.  593. 

deolarationa  of  as  to  marriage,  i.  250,  213,  214 

CLERK  OF  THE  PEACE, 

entries  in  books  of,  evidence,  ii.  289. 

CLERK, 

general  hiring  of,  iii.  415. 

authority  to  accept  bills,  iii.  1T6. 

of  attorney  or  counsel,  when  privileged,  i.  135. 

admission  by,  i.  524. 
other  clerks  not  so  privileged,  i.  131,  138. 

CLIENT, 

his  privilege  as  to  communications,  i.  134. 

COACH, 

Inscription  on  as  proof  of  ownership,  i.  450. 

CO-CONSPIRATOR.    See  title  Conspiracy. 

CO-DEFENDANT, 

competent  in  ejectment,  when,  iii.  622. 

may  be  called  as  witness,  when,  i.  41,  44,  45. 

See  statutes  cited  in  notes  to  Inl/rod.  Chap.  Tol.  I. 

CODICIL, 

effect  of  in  republishing  will,  iii.  610. 

COFFIN  PLATE, 

proof  of  inscription,  when  and  how  made,  i.  263. 

COHABITATION, 

when  shown  as  proof  of  marriage,  iii.  598,  599. 

COIN  OF  REALM, 

value  of  to  be  noticed  by  court,  i  626. 
uttering  or  possessing,  proof  of,  i.  168-1M. 

COLLATERAL, 

descent,  proof  o^  iii.  591. 
acceptance,  iii.  116. 

COLLECTOR, 

of  taxes,  deed  by,  ii.  413,  414. 

COLLISION, 

at  sea  or  on  land,  opinion  as  to  admissible,  i.  184. 

COLLOQUIUM, 

use  of  in  an  action  for  defamation,  iii.  658,  559. 

COLONY, 

law  of,  how  proved,  i.  623. 

so  as  to  laws  of  other  states,  i.  624. 
judgments  in,  and  effect  of,  ii.  192,  193. 

COLOR, 

presumption  of  slavery  from,  where,  i.  603,  665,  822. 

COMMERCIAL  REGULATIONS, 

of  foreign  states,  how  proved,  i.  623,  624. 

when  presumed  written,  and  how  jprovefl,  ii.  428,  43B. 

COMMISSION, 

of  bankruptcy,  proof  of,  iii.  631. 

when  void,  iii.  661. 
to  examine  witnesses,  ii.  861  et  seq. 
depositions  under,  when  admissible,  ii.  260  et  seq. 


TO  THE  THRfiE  ttMitJMES.  B5^ 

OOMMISSIONEE, 

public,  appointment  presumed  when,  i.  692. 
when  and  how  proved  such,  i  516. 

See  title  Com/missionirs,  Tol.  II. 

COMMITMENT, 

how  drawn  and  proved,  iii.  TJ2. 

warrant  of  on  summary  conviction,  ii.  152,  153,  411. 

of  witness,  when,  ii  835. 

COMMON, 

right  of,  how  proved,  iii  494,  495,  508. 
amendment  in  statement  of,  i.  860. 

COMMONS,  HOUSE  OP.     See  title  Journals,  Vol.  II. 
inquisition  by  order  of,  when  evidence,  ii.  261. 

COMMONER, 

not  competent  in  replevin,  when,  iii.  496. 

COMMON  COtTNTS, 

use  of,  and  recovery  under,  iii.  183,  399,  400,  401-416. 

COMMUNICATIONS, 

when  privileged,  i  130-168. 

COMPARISON, 

of  measures  in  court,  i  569. 

of  handwriting,  ii.  609,  610  et  sag. 

See  title  Hcmdwritmg,  Tol.  II. 

COMPENSATION  TO  WITNESS.     See  title  Witness,  Tol.  II. 

COMPETENCY, 

of  evidence,  decided  by  court,  i.  3-1. 

of  witnesses,  as  affected  by  crime,  i  22,  23. 

See  Iniroduclory  GhaipUr,  ToL  I,  and  notes  to  it,  and  Index  to  that  voluBife,  and 
title  Interest,  Tol.  III. 
objection  for  want  of,  when  taken,  ii  813  et  seq. 

COMPLAINT, 

fact  of  making,  may  be  shown,  i.  184. 

COMPOUND  INTEREST, 
when  allowed,  iii  428. 

COMPOSITION  DEED, 

when  admissible  as  reputation,  i  188,  235. 
assignment,  declarations  as  to,  i.  188,  202,  203. 

COMPROMISE, 

admissions  pending,  i.  159,  426-430,  iii.  115. 

COMPTROLLER, 

deed  of,  how  proved,  ii.  413,  414. 

CONDEMNATION.     See  title  Condemnation,  Tol.  II 

CONDITION, 

precedent,  performance  o^  iii.  354,  414,  415,  463,  464. 
to  admissibility  of  evidtehfefe,  i  3-1. 

CONDUCT, 

as  evidence  of  admission,  i.  261,  268,  436,  431. 
inconclusive,  i.  442-446. 

CONFESSIONS,  ' 

in  criminal  cases,  i  532-56^. 

by  one,  with  consent  df  anothtr,  ii.  2S0. 
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CONFIDENTIAL  COMMUNICATIONS, 
privileged,  when,  i.  130-168. 

CONFIRMATION   OP, 
aocomplioe,  i.  IIO-IIT. 

CONSANGUINITY, 

of  declarant,  when  to  be  shown,  i.  6,  210,  271. 

CONSENT, 

•  negative  of,  when  to  be  proved,  i.  812-816. 
and  when  need  not  be,  i.  821,  823. 

CONSENT  RULE, 

in  action  of  ejectment,  iii.  625. 

CONSIDERATION, 

of  deed,  payment  of  admitted,  i.  4?1-4:T2. 
given  for  bill  of  exchange,  i.  820,  iii.  159. 
of  negotiable  paper,  i.  119-12'?,  820. 
declarations  as  to,  i.  328-332. 

See  titles  Consideration,  Deed,  Vol  IL 

CONSPIRACY, 

wife  inadmissible  to  prove,  when,  i.  90. 
declarations  of  conspirators,  i.  205-209. 
to  cheat,  to  riot,  &c.,  i.  112-111. 

See  same  title  in  Index  to  Vol.  I. 

CONSTABLE, 

appointment  of,  how  proved,  i.  592-594. 
action  against,  iii.  '?23-'728. 
inquisition  by,  as  to  property,  ii.  268. 

CONTINUANCE, 

when  entered  and  how  proved,  iii.  450. 

CONTEMPT.     See  title  Contempt,  and  other  titles,  Yol.  II. 

CONTRA   SPOLIATOBEM, 

presumptions  against,  i.  602,  639. 

CONTRACT, 

when  implied,  iii.  399-406,  413,  537. 

proof  of  other  contracts,  admissible,  when,  i.  184,  827,  828. 

See  Index  to  Vol.  I,  and  titles  Parol  Evidence,  Contract,,  and  JoitU  Contract,  Vol  II. 

CONTRIBUTION, 

action  for,  and  evidence  In,  iii.  423-425. 

CONUSBE, 

evidence  in  action  of  ejectment  by,  iii.  616. 

CONUSOR, 

admissions  by,  whether  admissible,  i.  486. 

CONVERSATION, 

between  parties  to  contract,  when  admissible,  ii.  786. 

CONVERSION, 

what  amounts  to,  and  proof  of,  iii.  539-542. 

CONVEYANCE.    See  titles  Conveyance,  VoL  II,  and  Preswnptions,  cfcc,  Vol.  I. 

CONVICT, 

incompetent  as  witness,  when,  i.  22-24. 
how  proved  such,  ii.  347,  348. 

CONVICTION, 

of  crime,  effect  of,  i.  8,  9,  22-24,  108-110,  iu.  517,  719,  722. 

Seo  title  Conviction,  VoL  II. 
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CONVOY, 

warranty  to  sail  with,  iii.  266. 

CO-OBLIGOR.    See  same  title  in  Index  to  VoL  IIL 

CO-PARCENER, 

authority  to  distrain,  iiL  496. 

CO-PLAINTIFF, 

competent  in  ejectment,  at  common  law,  iiL  622. 

COPT, 

when  admissible  generally,  i.  510,  675,  iii.  239. 
printed  and  machine  copy,  i.  580,  581. 

to  refresh  memory,  i.  585.    See  Russell  v.  Hudson  R.  R,  Co.,  11  N.  T.  Rep.  134. 
of  bill  of  sale,  when  evidence,  iii.  239. 

Se»  titles  Copy,  Letter,  Writing,  Vol.  IL 

COPYHOLDER, 

seizin  of;  iii.  696,  602. 

CORONER, 

examinations  before,  when  admissible,  i.  561,  562. 

See  title  Coroner,  VoL  n. 

CORPORATION, 

members  of,  competent  witnesses,  L  39-44,  487,  488. 
conversion  by,  iii.  542. 

See  title  Corporation,  Vols.  I  and  IL 

CORPORATION  BOOKS, 

when  admissible  in  evidence,  ii.  295  et  eeq. 

CORRESPONDENCE, 

proof  of,  L  414,  416,  417. 

when  handwriting  provable  from,  iL  599. 

CORROBORATION, 

of  accomplice,  i.  110-117. 

as  to  entries  in  course  of  business,  L  362,  347-388. 

COSTS, 

of  prosecution,  when  allowed,  ii.  838  etseq.    See  title  Costs,  Vol.  IT. 

CO-SURETIES, 

action  for  contribution  between,  iiL  423. 

COUNSEL, 

communications  to,  privileged,  L  130-160. 
speech  of  privileged,  iii.  565. 
admissions  by,  L  524,  525. 

COUNT, 

amendment  by  addition  o^  L  885. 

COUNTERFEIT  MONEY, 

prosecution  for  having  or  uttering,  i.  601,  602,  769. 

proof  of  guilty  knowledge,  t  601,  602. 
production  of,  when,  L  769,  770. 

COUNTERPART, 

of  lease,  when  admissible,  iii.  591,  619. 
when  evidence,  ii.  544,  568. 

COUNTY, 

noticed  judicially,  i.  625. 

COURT.     See  title  Covri  Baron,  Cou/rt  Martial,  Vol.  IL 
proceedings  of,  when  noticed,  i.  622. 
inspection  of  proceedings  of,  when  allowed,  iL  307,  308. 
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COURT  ROLLS, 

when  admissible,  i.  235,  243. 
inspection  of,  when  allowed,  ii.  312,  321. 

COTBNANT, 

breach  o^  and  proof,  iii.  464,  465. 

acts  of  parties  to  construe,  not  admissible,  ii.  803,  804. 

COVENANTER,  SCOTCH, 
how  sworn,  i.  17,  18. 

COVERTURE, 

plea  of,  in  abatement,  iii.  436. 
proof  of,  under  general  issue,  iii.  439. 

CRBDIBILITT, 

by  whom  passed  upon,  i.  4-G. 
direction  by  judge  as  to,  ii.  1000. 

CREDIT, 

proof  as  to  whom  given,  i.  451. 

sale  on,  iii.  408. 

by  agent,  iii.  376. 

when  property  vests,  on  sale,  iii.  535. 

See  title  Credit,  Vol.  II. 

CREDITOR, 

oompetenoy  of,  as  witness,  iii.  660,  661,  662,  6Y4. 

CRIME, 

conviction  of,  effect  of  on  witness,  i.  22-24,  2t. 

CRIMINAL  CONVERSATION, 
evidence  of,  i.  91,  92,  599,  600. 
action  for,  iii.  521. 

CRIMINATORY  QUESTIONS, 
when  permitted,  ii.  929  et  sej. 

CRITICISM, 

of  books,  ic.  not  libelous,  when,  iii.  565. 

CROPS,. 

when  recoverable,  iii.  410, 

sale  0^  under  Statute  of  Frauds,  iii.  350,  361. 

CROSS  ACTION. 

evidence  in,  iii.  388,  406. 

CROSS-EXAMINATION, 

aa  to  contents  of  letters,  i.  575,  516. 
austoms  in  other  manors,  i.  163. 
as  to  character,  i.  160,  162,  165. 

See  title   Cross-examination,  Vol.  II. 

CROSS  REMAINDERS, 

not  raised  by  implication,  i.  611. 

CUSTODY, 

of  documents,  i.  285,  310. 
illegal,  effect  of,  i.  660. 

See  title  Custody,  Vol.  IIL 

CUSTOM, 

of  tithing,  iii.  411,  478. 

See  title  Custom,  Vols.  I  and  II. 

CUSTOM-HOUSE, 

books  of;  when  evidence,  ii.  289. 
inspection  of,  ii.  311. 
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D. 

DAMAGES, 

in  action  by  purchaser  of  real  property,  ili.  363,  364. 

for  not  accepting  stock,  Ac,  iii.  388. 
on  sale  of  goods  or  other  property,  iii.  389-391. 
for  breach  of  warranty,  iii.  390-393. 
in  trespass,  iiL  501. 
in  trover,  iii.  588,  543,  548. 
in  action  for  defamation,  iii.  562,  563. 

for  malicious  prosecution,  iii.  512,  573. 

against  sheriff,  iii.  694,  108, 
amount  of,  how  proved,  L  433,  741,  786. 
when  judgment  admissible  as  measure  of,  ii.  8,  9,  131,  133. 

DATE, 

presumption  as  to,  i.  644,  ii.  660. 
may  be  supphed,  when,  ii.  745. 

See  title  Date,  Vol.  n. 

DAUGHTER, 

action  for  seduction  of,  proof,  iii.  530-532. 
competency  and  testimony  of,  iii.  532-534. 

DAY-BOOK, 

parish  entries  in,  when  evidence,  ii.  282,  283. 
kept  at  judgment  office,  ii.  355. 

DEAF  AND  DUMB, 
testimony  of,  i.  10. 
how  to  give  evidence,  ii.  883. 
not  discredited  as  a  class,  ii.  980,  981. 

DEATH, 

contemplation  of,  to  let  in  dying  declarations,  i.  289-291. 
presumption  of,  i.  640,  641,  813. 

See  title  Death,  Tol.  II. 

DEBT, 

evidence  in  action  of,  iii.  468-486. 

DECLARATIONS, 

when  admissible  as  part  of  r«s  geslm,  i.  185-201. 
post  litem  motam,  i.  245,  259,  276-219. 
against  interest,  i.  300-346. 
by  former  owner  or  holder,  i.  311,  314-332. 

See  titles  Admissions,  Vols.  I  and  III,  and  Declwrations,  Vols.  I  and  II. 

DECREE, 

when  admissible,  i.  239-242. 

See  titles  Becreee,  Decree  in  Equity,  and  Judgments,  Decrees,  dkc.  Vol.  II. 

DEDICATION, 

of  road  to  public  use,  iii.  510,  511. 

See  title  Presvmyptions,  (fee;,  'V^l.  I. 

DEED, 

admissions  in,  effect  of,  i.  422,  471-413. . 
when  presumed,  i.  791. 
proof  of,  iii.  459,  460. 

See  title  Deed,  Vols.  I,  II  and  III. 

DEFAMATION, 

in  action  for,  plaintiff's  character  how  far  admissible,  i.  751-760. 
evidence  in  action  for,  iii.  550-561. 

DEFAULT, 

effect  of  as  to  competency  of  p3,Ttie3,  i.  44r48. 
admission  by,  L  185-181. 

See  title  Defmiit,  Vol.  IL 
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DEPENDANT, 

competency  of,  i.  44-56. 
inadmissible  in  criminal  cages,  i.  63-65. 
admission  by  joint  defendant,  effect  of,  i.  496-501. 
in  torts,  i.  493. 

See  title  Defendant,  Vol.  I,  and  Introd,  Chap. 

DEGRADINa  QUESTIONS, 

how  fer  witness  must  answer,  ii.  939  ei  seq. 

DEGREE, 

how  proved,  iii.  556,  551. 

DE  INJURIA, 

replication  of,  iii.  508,  512. 

DELIVERY, 

of  deed,  presumed  when,  i.  602,  603. 
of  goods,  &o.,  iii.  23'7,  365-369,  407,  536. 

See  title  Delivery,  Vol.  II. 

DEMAND, 

admission  of  on  arrest,  i.  451. 

prior  or  subsequent,  in  case  of  tender,  iii.  447,  448. 

of  rent,  dispensed  with,  iii.  592,  593.. 

of  possession  from  mortgagor,  iii.  618,  619. 

made  by  reading  from  paper,  how  proved,  ii  544-548,  917. 

DEMAND  AND  REFUSAL, 

in  action  of  trover,  when  necessary,  iii.  540,  542. 

DEMEANOR, 

when  an  admission,  i.  436,  437,  442. 

DEMISE, 

in  ejectment,  proof  of,  iii.  580. 
verbal  admission  as  to,  i.  423. 

DEMURRER, 

what  admitted  by,  i.  785,  786. 

not  admissible  as  admission  in  another  suit,  i.  439,  440,  747. 
rule  in  chancery,  i.  440. 

See  title  Demimrer,  Vol.  II. 

DENIAL, 

of  trader,  by  wife  or  servant,  i.  172. 

See  title  Bcmlcruptcy,  Vol.  III. 

DEPOSITIONS, 

in  ancient  suits,  when  admissible,  i.  235,  236. 
in  bankruptcy,  enrolled,  i.  449,  450,  iii.  647,  648,  649. 

See  titles  Depositions,  Vols.  I  and  II,  and  DeposiMons  and  Examinations,  Vol.  II,  Depositions 
at  Chambers,  Vol.  II.  btvia., 

DEPUTY.    See  titles  SUriff  and  Deputy,  Vol.  II. 

DESCENT, 

collateral,  proof  of,  iii.  596,  597. 
cost,  effect  of,  iii.' 582. 

DESCRIPTION, 

allegation  of  matter  of,  how  proved,  iii.  568. 
matter  of  in  deed,  binds  whom  and  when,  i.  472. 

DESIGNATION, 

of  persons  or  things.    See  title  Pa/rol  Evidence,  Vol.  IL 
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DESTINATION, 

of  ship,  proof  of,  iii.  246,  282. 

DETENTION, 

diatinotion  between  and  capture,  iii.  248. 

DEVISE, 

for  payment  of  debt,  iii.  471,  472. 

DEVISEE, 

action  against  on  bond  of  devisor,  iii.  472,  473. 

DIPLOMA, 

how  far  evidence,  ii.  303. 

DISABILITT, 

witMn  Statute  of  Limitations,  iii.  457,  458. 

DISCHARGE, 

of  written  contract,  proved  by  parol,  ii.  690. 
under  Insolvent  Act,  how  proved,  i.  426. 
under  general  issue,  evidence  of,  iii.  440. 

DISCLAIMER, 

of  composition,  its  effect,  iii.  476. 
dispenses  with  notice  to  quit,  iii.  590. 

DISCONTINUANCE, 

of  suit,  how  proved,  ii.  359. 

DISHONOR, 

notice  of  admitted  by  promise  to  pay,  i.  451. 

See  title  Dishonor,  Vol.  III. 

DISTRESS.    See  same  title,  Vol.  Ill,  and  Distress  Warrant,  Vol.  IL 

DISTRICT  MODUS, 

proved  by  reputation,  i.  228. 

DIVORCE, 

action  for,  when  barred,  i.  701. 

See  titles  Divorce,  Marriage,  Vol.  II. 

DOCK  "WARRANT, 

effect  of  delivering  0^  iii.  536. 

DOCUMENT, 

when  may  be  produced  by  one  defendant,  i.  47. 
attorney  not  to  disclbse,  ii.  145,  146. 

See  title  Docmneni,  Vol.  I. 

DOMESDAT-BOOE, 

when  evidence,  ii.  262,  263,  iii.  477. 

DORMANT  PARTNER, 
liability  of,  iii.  435. 

DRAWEE, 

declaration  of,  evidence  by,  iii.  221,  228. 

DRAWER, 

entitled  to  notice,  iiL  218-221. 
competency  of,  iii.  198,  199. 

DRUNKENNESS, 

confession  during,  i.  559. 

DUPLICATE  ORIGINAL, 

to  be  accounted  for,  i.  586,  iii.  216.    See  Vol.  II. 

DYING  DECLARATIONS.    See  title  Hearsay,  Vol.  I. 
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EARNEST, 

what  sufficient  under  Statute  of  Frauds,  iiL  370. 

BAST  INDIA  COMPANY, 

inspection  of  books  of  allowed,  ii.  311,  344. 

EASEMENT, 

grant  of  presumed  from  enjoyment,  when,  i.  643-659. 
grant  of,  how  made,  iii.  350. 

See  titles  Eassmemt,  Preawmpikms,  &c.  Vol.  I. 

ECCLESIASTICAL  LAWS, 

judicially  noticed,  1.  621,  622. 

EOOLBSIASTIOAL  COURT.     See  same  title.  Vol  II. 

EJECTMENT, 

dying  declarations  not  admissible  in,  i.  286. 
admission  by  lessor,  when  admissible,  i.  483. 

by  one  of  seyeral,  i.  496. 
possession,  evidence  of  title,  i.  646. 
grant,  when  presumed,  i.  660. 

See  title  Preswmptimis,  &c.  Vol.  I. 
action  of,  and  evidence  in,  iii.  577-624. 

See  title  Ejeciment,  Vols.  I,  II,  and  III. 

ELECTION, 

proof  of  bribery  at,  i.  389. 

decision  of  canvassers,  effect  of,  il.  130. 

ELEGIT, 

writ  of,  iii.  614-616. 

ENDOWMENT  OP  VICARAGE, 
proper  custody  of,  ii.  439,  441. 

ENJOYMENT, 

acts  o^  when  not  necessary  to  prove  right,  i.  244. 

ENROLLMENT, 

of  decree,  need  not  be  shown,  when,  ii.  380. 

See  same  title.  Vol.  II. 

ENTRY 

at  custom-house,  when  evidence  of  sailing,  iii.  247 
in  Lloyd's  book,  of  capture,  iii.  250. 
to  maintain  trespass,  when  necessary,  iii.  498. 
proof  of  in  ejectment,  iii.  582,  584. 
made  in  course  of  duty  or  business,  i.  360,  361. 
of  deceased  notary  and  others,  i.  348-351. 

See  .same  title  and  Hearsay,  Vol.  T,  and  Book  of  Accpmt,  Vol.  L 
See  title  Entries,  Vol.  II. 

EPISCOPAL  SEE, 

proof  of  papers  as  to,  custody  of,  ii.  437,  438. 

EQUITY  OF  REDEMPTION, 

not  subject  to  execution,  iii.  615. 

ERASURE, 

presumption,  as  to  when  made,  i.  606,  607. 
in  ancient  documents,  effect  of,  i.  482,  483. 

Sea  titles  Atteraiion,  or  Era^ne,  Vols.  I,  II  and  IH. 
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ESCAPE, 

action  for,  evidence  in,  iii.  699,  VOl-VOS. 
averment  and  proof  of,  i.  826,  827. 

See  title  Sheriff,  Tol.  in. 

ESCROW, 

proof  of  delivery  as,  iii.  459. 

■whether  evidence  of  facts  stated  in  it,  i.  442. 

ESTOPPEL, 

effect  of  admissions  as,  i  453-464. 

assertions  made  in  transfer  of  negotiable  paper,  L  118-12'?. 

when  admissions  conclude,  i.  453-461. 

how  far  applicable  to  judgments,  ii.  26-46. 

See  titles  Estirppd,  Vol.  I,  and  Deed,  Vols.  I  and  II. 

EVENTS, 

presumption  as  to  course  of,  626,  645. 

EVICTION, 

where  a  defence  in  action  for  use  and  occupation,  iii.  285,  286. 

EVIDENCE, 

best  to  be  g^ven,  i.  567. 

presumption  from  fabrication  of,  i.  635,  640. 

See  titles  Evidence,  Vols.  I.  and  II,  and  Fa/rol  Evidence,  Vol.  II. 

EXAMINATION.     See  titles  Sross-Exammaiion,  D^osiiion,  Vols.  I  and  II. 
in  bankruptcy,  when  admissible,  i.  432,  iii.  647-650. 

See  title  Hearsay,  viii,  Vol.  I. 
of  accused,  how  made,  i.  534^536. 
of  witness  as  to  belief,  i  20,  97,  425. 
on  voir  dire,  i.  97,  99. 

See  title  Examination,  Vol.  II. 

EXCEPTIONS.    See  title  M/  of  Exceptions,  Vol.  H. 

EXCHEQUER, 

judgment  of,  in  rem,  iL  99. 

in  personam,  ii,  100. 
inquisition  by  warrant  of,  ii.  267. 

EXCISE  OFFICER, 

evidence  in  action  against,  iii.  728. 

EXCOMMUNICATION, 

sentence  of,  when  inadmissible,  ii.  91. 

EXECUTED  CONSIDERATION, 

may  be  proved  under  common  counts,  iii.  400. 
recovery  on,  when  contract  by  parol,  iii.  350. 

EXECUTION.    See  same  title.  Vol.  IL 

EXECUTOR  OR  ADMINISTRATOR, 

entry  by  deceased,  when  admissible,  i.  364. 
right  to  sue,  when  admitted  by  pleadings,  L  745,  746. 
See  title  Executor,  Vols.  I,  II  and  III. 

EXECUTORY  CONTRACTS, 

whether  within  Statute  of  Frauds,  iii,  365,  373. 

EXEMPLIFICATION.     See  same  title.  Vol.  IL 

EXPECTATION  OP  DEATH, 

a  condition  precedent  to  admission  of  dying  declarations,  i.  5,  285-299. 

EXPENSES, 

when  recoverable  on  sale  of  real  estate,  iiu  363. 

See  same  title,  Vol.  II. 

Vol.  m.  55 
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EXPULSION, 

matter  of  aggravation,  -when,  iii.  481,  513. 

EXTENT, 

ancient,  when  admissible,  ii.  294. 

EXTRA  "WORK, 

recoverable  under  qimnium  meruit,  iii.  412; 

EXTRINSIC  EVIDENCE.     See  title  Parol  Evidence,  Yol,  IL 

BXTRmSIO  FACTS, 

reference  to  in  written  contract,  ii.  738. 


FABRICATION, 

or  suppression  of  evidence,  presumption  from,  i.  639,  640. 

FACT, 

question  of,  when  to  be  decided  by  court,  i.  5. 
dying  declarations  only  admissible  as  to,  i  287. 

See  title  Presumptions,  &c..  Vol.  I. 

FACTOR, 

sale  by,  iii.  376. 

See  title  Agent,  Vol.  I. 

FALSE  PRETENCES, 

proof  of  part  sufficient,  i.  830,  831. 

FALSE  REPRESENTATION, 
proof  in  action  for,  i.  38. 
statement  of,  amended  when,  i.  881. 

FALSE  RETURN, 

action  for,  evidence  in,  iii.  707.. 

See  title  Pelura,  Vol.  II. 

FAMILY, 

correspondence,  deeds,  Ac,  when  admiassible,  i.  256. 
conduct  or  treatment  in,  when,  L  267,  268,  270. 

FARM  MODUS, 

not  provable  by  reputation,  i.  228. 

FEES.    See  title  Fees,  Vol.  II. 

FELONY, 

witness  for  prisoner  not  sworn  formerly,  i.  15. 
amendment,  when  allowed,  i.  893. 
costs  in,  ii.  836  et  seq. 

See  titles  Hearsay,  Prseuvipiions,  dec,  Vol.  I. 

FEMS  COVERT, 

answer  of  in  chancery,  effect  of,  ii.  73. 

deed  by,  how  executed  and  proved,  ii.  589  ei  seq. 

See  title  jlitsband  and  Wife,  Vols.  I.  and  III. 

FENCES.     See  titles  Fences,  Fence  Viewers,  Vol.  II. 

FIEBI  FAGIAS, 

ejectment  by  creditor  under,  iii.  615,  616. 
how  supplied,  where  original  is  lost,  ii.  367. 

See  title  Emcuiion,  Vol.  II. 

FINE, 

how  avoided,  iii.  582,  584. 
assurance  by,  proof,  ii.  350, 
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FISHERY, 

right  of,  proved  by  user,  i.  652,  660. 

FTXTtTRES, 

not  recoverable  as  goods,  &c.,  iiL  406. 

FORBEARANCE, 

when  evidence  as  an  admission,  L  444,  445. 

See  title  Admissions,  Vol.  I. 

FORCIBLE  ENTRY, 

conviction  of,  ii.  156,  160. 

FORCIBLE  MARRIAGE, 

wife  competent  against  husband  to  prove,  i.  96. 

FOREIGN  COURT, 

proof  of  proceedings  of,  11.  419. 
proof  of  practice  of,  11.  435. 

FOREIGN  JUDGMENTS  OR  DECREES.    See  title  Foreign  Judgments  or  Decrees,  ToL  II. 

FOREIGN  LANGUAGE, 

writing  in,  proved  by  parol,  ii.  109. 

FOREIGN  LAW  OR  LAW  OP  ANOTHER  STATE, 
not  noticed  and  how  proved,  i.  623,  624. 

See  title  Foreign  Law,  and  Law  of  Neighboring  Slate,  Vol.  II. 

FOREIGN  MARRIAGES, 
proof  of,  iiL  524,  525. 

FOREIGN  STATE, 

existence  of  judicially  noticed,  L  620. 
acts  of,  how  proved,  ii.  435. 

FOREIGN  WITNESS, 

how  to  give  evidence,  ii.  812,  883. 

FORFEITURE.     See  title  Ejectment,  Vol.  IIL 

FORGED  ACCEPTANCE, 
when  it  binds,  ill.  179. 

FORGERY  AND  COUNTERFEITING, 

Injured  party  competent  to  prove,  1.  59,  60. 

See  same  title,  Vols.  I  and  II. 

FORMER  RECOVERY, 

when  and  how  proved,  iii.  442,  480,  548. 

FORMER  TRIAL, 

evidence  given  on,  when  admissible,  i.  440. 

FORNICATION, 

sentence  of  not  admissible,  when,  ii.  51. 

FRANCE, 

law  of  as  to  foreign  judgments,  ii.  208. 

FRAUD, 

in  sale,  proof  and  effect  of,  iii.  360,  393-395,  408,  422. 
See  title  Fraud,  Vol.  IL 

FRAUDS,  STATUTE  OF, 

memorandum  required  under,  iiL  350,  353. 

See  same  title.  Vol.  III. 

FRAUDULENT, 

grant.    See  title  Bamhmptcy,  Vol.  III. 
assignment,  proof  of,  iiL  688,  689. 
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FREEHOLD, 

plea  of  soil  and  freehold,  iii.  506. 
proof  of  seizin,  iii.  595. 

FREIGHT, 

interest  in,  proof  of,  iii.  240. 

inchoate  right  to,  must  be  proved,  iii.  240. 

admission  by  person  entitled  to,  i.  486. 

FRIEND, 

communications  to,  not  privileged,  1.  135,  136,  142. 
declarations  of,  not  admissible  as  to  pedigree,  i.  211. 

FUTURE  STATE, 

belief  in,  when  must  appear,  i.  287,  288,  298. 


G. 


GAZETTE, 

judicially  noticed,  L  619. 

See  title  Gazette,  Yol.  II. 

GENERAL  ISSUE  OR  GENERAL  DENIAL, 
what  is  admitted  by,  i.  '745-748,  785,  793,  794. 

GENERAL  RIGHTS, 

defined,  reputation  as  to,  when  admissible,  i.  217-227. 
See  title  Bearsay,  Tol.  I. 

GESTATION, 

period  of,  iiL  601. 

GIFT, 

when  presumed,  iii  427. 

GODMOTHER, 

declarations  of  in  matters  of  pedigree,  i.  273. 

GOODS, 

what  a  sufScient  acceptance  of,  iii.  365-363. 
insured  interest  in,  iii.  235. 

See  titles  Sale  and  Goodi,  Tol.  III. 

GOSPEL, 

swearing  on,  i.  17. 

GOVERNMENT, 

communications  to  privileged,  i.  161-163. 
matters  of,  when  noticed,  t  618. 

GRAND  JURY, 

evidence  before,  when  privileged,  i.  133,  166,  167. 

GRANT, 

from  crown,  when  presumed,  i.  660. 
other  grants,  when,  i.  661-672,  iii.  350. 

See  title  Grmt,  Vol.  IL 

GUARDIAN  OR  PROGEEIN  AMI, 
admissions  by,  effect  of,  i.  485. 
entry  by,  iii.  596. 
action  of  ejectment  by,  iii.  613. 

See  title  Guardian,  Vol.  H 

GUTLTT, 

plea  of  on  indictment  for  assault,  iii.  517. 
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HABEAS  CORPUS.    See  same  title,  Tol.  H. 

HANDWRITING, 

of  client,  may  be  proved  \yj  his  attorney,  i,  142,  15T. 
to  entries,  what  sufficient  proof  of,  i.  346,  34T. 
opinion  as  to,  i.  780,  184. 

See  title  Handxnritimg,  Vol.  II. 

HEARSAT, 

definition  of,  1.  169. 

Tvhen  words  or  writings  are  provable  as  facts,  i  11^112. 
on  question  of  reputed  ownership,  i.  113-180. 
American  decisions  defining  hearsay,  i.  IIS-IIS. 
declarations  forming  part  of  res  gestcB,  i.  175,  185-202. 

See  title  Hearsmf,  Vol.  I. 
exceptions  to  general  rule, 

I.  in  matters  of  public  or  general  interest,  i.  217-247. 

II.  in  questions  of  pedigree,  i.  248-281. 

m.  in  proof  of  ancient  possession,  i.  281-285. 

IV.  dying  declarations,  i.  285-299. 

V.  declarations  against  interest,  by  persons  since  deceased,  i.  300-346. 

VI.  declarations  in  the  ordinary  course  of  office  or  business,  i.  347-388. 
Vn.  evidence  of  deceased  witness  given  on  former  trial,  i.  389-402. 
VHI.  admissions  by  parties  to  suit,  L  402-531. 

IX  confessions  by  prisoners,  i.  532-567. 

HEATHEN, 

competent  witnesses,  and  how  sworn,  i.  17-20. 

HEIR, 

debt  against,  and  proof,  iii.  469-473. 

HERALD'S  BOOKS, 

when  evidence  in  matters  of  pedigree,  i  266,  267,  iii.  597. 

HERRIOT, 

seizure  of  goods  as,  when  pleaded,  iii.  506. 

HIGHWAY, 

right  to  strips  of  land  adjoining,  iii.  498,  499. 
proof  of  private  way,  iii.  609-512. 

See  title  Highway,  Vol.  11. 

HISTORY.    See  same  title,  Vol.  II. 

HOLLAND, 

law  of  in  respect  to  foreign  judgments,  ii.  208. 

HORSE, 

acceptance  of,  under  Statute  of  Frauds,  iii.  3  69. 

when  contract  entire,  iii.  374. 
warranty  of,  and  action  for  breach  o^  iii.  390-392. 

HOUSE, 

ancient  site  of,  proof  as  to,  i.  233. 

EUNDREDORS, 

evidence  in  action  against,  iii  730-735. 

action  against  towns  and  cities,  Ac,  iii.  731,  732. 

HUSBAND  AND  WIEE, 

not  competent  for  or  against  each  other,  i.  77,  78. 

See  recent  statutes  cited  in  Inirod.  Ghap.  Vol.  I,  and  title  Husband  and  Wife,  Vols.  1,  H 
and  in.  ' 
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I. 

IDENTITY, 

of  parties  shown,  to  let  in  admissions  of,  i.  6. 

attorney  of  may  prove,  i.  157. 
conflrmatiou  of  aooompUoe  as  to,  i.  115-117. 
of  property  stolen,  how  proved,  i.  574;  636,  637. 
of  indorser,  how  proved,  iii.  189. 
of  drawer,  when  to  bo  proved,  iii.  173. 

of  parties  in  addition  to  handwriting  of  attesting  witness,  iii.  172-1 7'1. 
how  proved  generally,  ii.  505,  507.  - 

See  title  Identity,  Vol.  IL 

IDIOTS  AND  PERSONS  OF  FEEBLE  MIND, 
incompetency  of,  i.  9,  10. 

ILLEGALITY, 

may  be  shown  by  party  to  contract,  when,  L  119-129. 

of  insurance  policies,  iii.  279.  ' 

such  as  avoids  a  policy,  iii.  279,  280. 

of  deed,  when  may  be  shown,  iii.  463. 

of  sale  of  goods,  iii.  393. 

in  actions,  for  work  and  labor,  iii.  416. 

for  money  had,  paid,  or  lent,  iii.  423-428. 

on  executory  contract,  iii.  423. 
or  want  of  consideration  may  be  shown  by  parol,  ii.  682,  683. 

ILLEGITIMACY, 

proof  of,  how  made,  iii.  598-602. 

presumptions  as  to,  i.  630. 

how  proved  on  question  of  pedigree,  i.  269-271. 

non-access  not  provable  by  husband  or  wile,  I  87,  95. 

fact  of  adultery,  may  be,  when,  i.  87,  95. 
when  reputation  admissible  to  prove,  i.  250,  251. 

ILLNESS, 

of  attesting  witness,  effect  of,  ii.  499. 

IMPROPRIATOR, 

lay,  entry  in  books  of,  effect  of,  i.  338. 
title  of  to  tithes,  iii.  474. 

INCLOSURE, 

allotment  by  commissioners,  proof  of,  i.  576. 

INCOMPETENCY, 

rules  respecting,  i.  7,  8.    See  same  title,  Vol.  IL 
from  defect  of  understanding,  i.  9-14. 
of  religious  principle,  i.  14-22. 
from  crime,  i.  22-25. 
from  interest,  i.  24-28,  iii.  1-145. 
of  parties,  i.  29-58. 
of  husband  and  wife,  I.  77-97'. 

See  Introdmiory  Chapter,  Vol  I. 

INCORPOREAL  RIGHTS, 

presumption  as  to,  i.  648,  649. 

INDEBITATUS  ASSUMPSIT, 
when  it  lies,  iii.  399,  400. 

INDENTURE.     See  titles  Apprentice,  Indenture,  Vol.  IL 

INDICTMENT, 

what  amendments  allowed  in,  i.  891-895. 

what  averments  in  to  be  proved,  i.  834,  635,  843,  844. 

where  tried,  i.  890,  891. 

proof  of  finding,  ii.  348. 

copy  of,  how  obtained,  ii.  305,  306. 
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INDORSEE, 

action  by  against  maker  or  acceptor,  iii.  187. 

INDORSEMENT, 

of  bUl  or  note,  proof  of,  iii.  189. 

modes  and  proof  of,  iii.  189-201. 

of  payment  on  bonds  and  notes,  when  admissible,  i.  364-369,  iii.  456,  486. 

of  bill  of  lading,  iii,  236. 

See  title  Indorsement,  Yol.  II. 

INDORSER, 

admission  of  notice  by,  i.  451. 

See  title  Indorser,  VoL  III. 

INDUCEMENT, 

matter  of,  how  proved,  i.  837,  iii.  555-558. 
to  confess,  effect  of,  i.  544. 
confession  under,  i.  651,  552. 
caution  after,  i.  652,  654. 

INFAMY, 

from  conviction  of  crime,  effect  of,  L  9,  22,  27. 
difference  between  ours  and  English  statute,  i.  23. 

See  Introd.  Chap.,  and  note  to  it,  Vol.  I. 
pardon,  and  its  effect  upon,  i.  22,  24. 

See  titles  Infa/my,  Conviction,  Vol.  II. 

INFANCY, 

presumption  against  and  proof  of,  i.  823. 

when  admitted  by  pleadings,  L  748. 

under  what  pleading  provable,  iiL  440,  462,  463. 

INFANT, 

not  liable  on  account  stated,  or  for  money  lent,  iii.  428,  431. 

plea  of  non-joinder  of,  iii.  434. 

when  competent  as  witness,  i  10-13. 

admission  or  confession  by,  admissible,  i.  522,  532. 

rapresenting  himself  of  age,  effect  of,  i.  459. 

INFERIOR  COURT, 

jurisdiction  of,  not  to  be  presumed,  i.  610,  611. 

regularity  of  proceedings  of,  will  be,  L  811,  642. 
examinable  on  certiora/ri,  i.  642. 
judgment  of,  asserting  jurisdiction,  effect  of,  i.  581. 
jurisdiction  of  not  to  be  noticed  judicially,  i.  623. 

See  same  title  and  Judgments,  Decrees,  &c..  Vol.  II. 

INFIDEL, 

when  competent  as  witness,  i.  19. 

See  statutes  cited  in  Introd.  Chap.,  VoL  I  and  notes. 

INFORMATION, 

given  to  government,  or  to  police,  i.  161,  162. 
before  magistrate,  when  admissible,  iL  220  ei  seq. 
when  presumed  lost,  ii.  555. 

INFORMERS, 

when  incompetent  at  common  law,  i.  60-63. 
and  when  competent,  i.  58,  69,  iii.  480. 
do  not  require  confirmation  like  accomplice,  i.  118. 

See  Introd.  Ohoup.,  Vol.  I. 

INHABITANT, 

of  parish,  &c.,  formerly  incompetent,  when,  i.  39,  40. 
rule  here,  i.  40,  42. 
rendered  competent,  i.  67. 
in  penal  action,  iii.  480. 

INNUENDO, 

use  and  effect  of,  iii.  559. 
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INQUEST, 

coroner's,  when  admissible,  ii.  51. 

INQUIRIES, 

for  absent  -witness,  -what  sufficient,  ii.  493,  498  et  seq. 
after  document,  ii.  559  et  seq. 

INQUISITION, 

evidence  in  matters  of  pedigree,  i.  269. 
on  writ  of  elegit,  iii.  614,  615. 

See  same  title,  Tol.  II. 

INSANITY, 

renders  witness  incompetent,  i.  10. 
of  testator,  ayoids  will,  iii.  604-606. 

See  Index  to  Tol.  II. 

INSCRIPTION, 

on  banners  and  flags,  how  proved,  i.  590. 
on  rings,  tombstones,  &c.,  i.  260,  263. 
on  coach,  evidence  of  ownership,  i.  450. 

INSOLVENCY, 

declaration  of,  an  act  of  bantruptcy,  iii.  63T. 

INSOLVENT  DEBTOR'S  COURT, 

proof  of  proceedings  in,  ii.  399,  400. 

INSOLVENT'S, 

discharge,  how  proved,  i.  426. 

omission  of  debt  in  schedule,  effect  of,  i.  451. 

See  same  title,  Vol.  II. 

INSPECTION, 

of  document,  ordered  to  be  admitted,  i.  505. 

may  be  called  for,  when,  i.  503,  504. 

of  proceedings  in  bankruptcy,  when  not  allowed,  iii.  656. 

See  title  Inspection,  Vol.  H. 

INSPECTOR.     See  title  Inspector,  Vol.  II. 

mSPEXIMUS.    See  same  title.  Vol.  IL 

INSTITUTION, 

recital  in  letters  of,  effect  of,  iii.  620. 

INSTRUMENT  LOST, 
proof  of,  ii.  532  eJiej. 

INSURANCE, 

action  upon  policy  of,  iii.  231. 

See  title  Insv/ra/nce,  Vols.  II  and  III. 
adjustment  of,  not  conclusive,  i.  478. 
admission  by  person  interested,  effect  of,  i.  486. 
admission  by  payment  into  court,  offer  of  judgment,  i.  HSd. 

INTENT, 

in  cases  of  bankruptcy,  how  proved,  iii.  634,  63S,  639. 

INTENTION, 

allegation  of  in  criminal  cases,  how  proved,  i.  168,  835. 

presumption  as  to,  generally,  i.  632-640. 

guilty,  how  shown,  i.  768. 

of  testator,  when  provable,  i.  180,  181. 

how  ascertained,  in  writings,  ii.  632,  633. 

See  title  Parol  Evidence,  Vol.  II. 

INTEREST, 

as  affecting  competency  of  witnesses,  i.  24,  28-': 6. 

See  Introd.  Chap:  and  title  Interest,  Vols.  I  and  ITT, 
in  goods,  proof  of  in  action  or  policy,  iii.  235. 
in  ship,  iii.  238. 
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TSTEREST— continued. 
in  freight,  iii.  240. 

See  title  Interest,  Tol.  III. 
on  paoney,  when  recoverable,  iii.  428-420. 
need  not  be  claimed  in  bill  of  particulars,  i.  803. 

See  title  Interest,  Vols.  I,  II  and  III. 

I3STEEPRETER, 

communications  through,  when  privileged,  i.  135. 
admissions  through,  how  proved,  i.  519. 

See  title  Interpreter,  Vol.  II. 

INTERROGATORIES.    See  titles  Depositions,  Vola  I  and  ll,  and  Hearsay  viii,  in  VoL  I.    See 
also  same  title,  Vol.  II. 

nJTOXIOATION, 

evidence  of,  when  admissible  in  assumpsit,  iii.  440. 

nTVBNTORT, 

for  probate,  not  evidence  of  assets,  i.  478. 
when  evidence  of  assets,  iii.  672. 

INVOICE, 

when  evidence,  to  whom  credit  given,  i.  451. 

1. 0.  tr., 

when  evidence,  iii.  418. 

IRELAND, 

law  in,  when  judicially  noticed,  i.  621. 

ISSUE, 

affirmative  of,  by  whom  proved,  i.  809-812,  836-842. 
what  sufficient  proof  of,  i.  824-830. 
substance  of  alone  need  be  proved,  i.  824,  825. 
evidence  to  be  confined  to  points  in,  i.  732. 

See  title  Orms  Probandi,  Vol.  I. 
granted  by  equity  court,  what  papers  read  on,  ii.  210,  353,  354,  358,  385. 

ISSUE  ROLL, 

not  evidence  ot  nolle  prosequi,  ii.  355. 


JEWS, 

how  sworn  as  witnesses,  i.  19,  20. 
marriage  of,  iii.  525. 

JOINT  CONTRACT, 

abatement  for  non-joinder  of  parties,  iii  433,  434,  443. 

JOINT  CONTRACTORS, 

admissions  by  one  of,  and  their  effect,  i.  491,  492. 

JOINT  DEBTORS, 

effect  of  admissions  by,  i.  496-502. 
admission  by  one  of  several,  i.  498,  600. 

must  relate  to  joint  debt,  i.  502. 
by  one  partner  after  dissolution,  i.  600. 
effect  of  judgment  against  one,  ii.  53,  134. 

JOINT  STOCK  COMPANY, 

proof  of  partnership  in,  iii.  435. 

JOINT  "WRONGDOERS, 

admissions  by  one,  effect  of,  i.  187,  205,  210. 
judgment  against  one,  effect  of,  ii.  53,  134. 
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JOURNALS.    See  game  title,  Vol.  IL 

JUDGE, 

to  decide  on  admissibility  of  evidence,  i.  3-7. 
cannot  give  evidence  ucdess  sworn,  i.  15. 

JUDGMENT  BOOK, 

not  evidence  of  judgnaent,  ii.  355. 

JUDGMENT  CREDITOR, 

competency  of,  iii.  676,  676. 

JUDGMENT  OE  COLONIAL  COURT, 
proof  of,  ii.  416. 

JUDGMENT  PAPER, 

not  evidence  of  judgment,  ii.  355. 

JUDGMENTS,  DECREES,  &c. 

by  default,  effect  of,  as  to  competency,  &o.,  i.  A4r-i8. 

admissions  by,  i.  785-787. 
■when  admissible  as  reputation,  i.  238-241. 
presumption  as  to  payment  of,  i.  682,  690,  691. 
proof  of  as  alleged,  i.  862,  873. 
bill  to  enforce,  when  barred,  i.  690,  691,  701. 

See  title  Judgments,  Decrees,  &c.,  Vols.  II  and  III. 

JUDICIAL  PROCEEDINGS, 

publication  of,  when  allowed,  iii.  565. 

JURISDICTION.     See  same  title,  Vol.  II. 

JUROR, 

evidence  of  to  prove  prosecution,  iii.  567,  568. 
when  sliould  be  sworn  as  witness,  i.  15. 

as  to  what  matters  may  testify,  i.  166-168. 

JURY, 

not  to  decide  on  questions  of  competency  or  law,  i.  4,  5. 
finding  of,  admissible  as  reputation,  when,  i.  237-239. 
See  same  title.  Vol.  II. 

JUSTICES  OP  PEACE, 

orders  of,  admissible  as  reputation,  i.  242. 
appointment  of,  presumed,  when,  i.  592,  593. 
evidence  in  action  against,  iii.  711-723. 

See  same  title  Vol.  II. 

JUSTICE'S  COURT.     See  same  title.  Vol  II. 

JUSTIFICATION, 

matters  of  in  trespass,  iii.  504,  505. 


K. 


KEEPING  HOUSE, 

an  act  of  bankruptcy,  when,  iii.  638. 
denial  to  creditors,  iii.  638,  639. 

KINDRED, 

general  hearsay  admissible  to  prove,  i.  250. 

See  title  Hearsay,  ii.  Vol.  I. 

KING,  .     ,  .   „,„ 

accession  of,  to  be  judicially  noticed,  i.  bl9. 

KINGDOM, 

divisions  of  to  be  judicially  noticed,  i.  b^a. 
BO  as  to  divisions  of  state,  i.  625. 
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KNOWLEDGE, 

in  declarant,  when  necessary,  i.  305,  333,  344. 

as  to  entries  made  in  course  of  business,  i.  356,  362. 
proof  of  other  transactions  to  show,  i.  601,  602,  768,  769. 


LANDLORD, 

ejectment  by,  iii,  585. 

See  titles  Use  and  Occupation,  Vol.  Ill,  Lease,  infra,  and  Tenant 

LANDLORD  AND  TENANT, 

summary  proceedings  before  judge,  ii.  148. 
not  evidence  as  to  title,  ii.  165. 

LAND  TAX  ASSESSMENT, 

for  what  purpose  evidence,  ii.  291. 

LANGUAGE, 

instrument  in  foreign,  proof  of,  ii.  709. 

LARCENY, 

proof  of  by  finding  property  in  prisoner's  custody,-!.  634-638. 
See  title  Larceny,  Vols.  I  and  IL 

LATITAT, 

a  good  commencement  of  action,  iii  450,  478,  479. 

LAW, 

presumption  of,  i.  628-632. 

See  title  Foreign  Law  and  Law  of  Neighboring  State,  Vol.  IL 

LAT  IMPROPRIATOR, 
title  of  to  tithes,  iii.  474. 
entry  of,  whether  admissible,  i.  338. 

LEADING  QUESTION, 

what  and  when  allowed,  iL  888-892,  907. 

LEASE, 

in  writing  must  be  produced,  when,  i.  576-578. 
rent  due  on,  presumed  paid,  when,  i.  673,  682. 

See  titles  Lease,  Teiumcy,  Tenant,  Vols.  I,  II  and  III. 

LEDGER-BOOK, 

of  ecclesiastical  court,  when  admissible,  i.  258. 

LEGAL  EFFECT, 

of  contract,  admission  as  to,  not  receivable,  i.  442. 

LEGITIMACY, 

presumption  as  to,  i.  630. 

declarations  as  to,  when  admissible,  i.  269-271. 

proof  of,  iii.  598. 

entry  in  parish  register  as  to,  ii.  281. 

LETTERS, 

admissible  as  proof  of  information  given,  i.  170. 

as  notice  of  dishonor,  iii.  216,  217. 
of  wife  in  action  for-adultery,  i.  91,  92,  181,  iii.  527. 

See  titles  Letters,  Vols.  I  and  II,  and  Letter-Book,  Vol.  II. 

LETTERS  OF  GUARDIANSHIP, 
proof  of  insanity,  when,  ii.  75. 

LETTERS  PATENT.    See  same  titie.  Vol.  IL 
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LETTERS   TESTAMENTARY  AND  OF  ADMINISTRATION.     See  same  W.&,  Tola.  II 
and  ni. 

LIBEL, 

proof  of  publishing,  i.  632,  633,  830. 
proof  of  counter  libel  inadmissible,  i.  748. 

Bee  title  Libel,  VoL  IIL 

LIBERUM  TENEMENTUM, 

plea  and  evidence  in  support  of,  iii.  506. 

LICENSE, 

evidence  of  destination  of  ship,  iii.  246. 
plea  and  evidence  in  support  of,  iiL  507. 
ancient,  when  admissible,-  i.  282. 
presumed,  ivhen,  i.  674. 
to  be  proved,  by  whom,  i.  812,  813,  821. 

See  title  License,  Vol.  II. 

LIEN, 

of  vendor  for  purchase  money,  how  lost,  i.  684,  685. 
of  attorney  for  coats,  when,  i.  701. 

See  title  Lien,  Yol.  III. 

LIFE, 

presumed  to  continue,  i.  640. 

LIFE  INTEREST, 

when  declarations  as  to,  admissible,  i.  312,  313. 

LIGHTS,  ANCIENT, 

established  by  user,  i.  649,  650. 
right  to,  origin  of,  i.  649,  651. 

LIMITATION, 

on  the  admissibility  of  evidence,  i.  3-9. 

rules  as  to,  how  established,  i.  3. 

proof  as  to  commencement  of  suit  within,  ii.  378. 

LIMITATIONS,  STATUTE  OP, 

admission  after  suit,  admissible,  i.  491. 
by  one  executor,  effect  of,  i.  497,  502. 

See  same  title,  Yols.  I  and  IIL 

LIQUIDATED  DAMAGES, 

distinction  between  and  penalty,  iii.  482. 
settlement,  when  presumed,  i.  675,  676. 

LIS  MOFA, 

definition  of.  and  rule  as  to,  i.  245,  259. 

applies  in  matters  of  pedigree,  i.  276-280. 
rule  in  this  country,  ii.  259. 

LLOYD'S, 

usage  of  does  not  bind,  iii.  234. 
bo(£,  when  evidence,  ii.  288,  iii.  250. 
agent  of,  acts  not  binding,  iii.  263,  283,  284. 

LLOYD'S  REGISTER, 

of  shipping,  when,  and  of  what  evidence,  ii.  288. 

LOAN, 

when  not  presumed,  i.  604,  675. 
evidence  of,  illegal,  ui.  4J8. 

LOCALITY, 

of  premises,  in  trespass,  i.  503. 

LODGIN'GS, 

presumption  from  payment  of  rent  as  to  demise  of,  iiL  585. 
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LOG-BOOK.    See  same  title,  ToL  II. 

LONDON, 

ouatoms  of  noticed  judicially,  i.  621. 
so  also  its  seal,  i.  624. 

LORDS,  HOUSE  OF, 

judgment  of  how  proved,  ii.  357. 

LOSS  OP  SHIP, 

when  presumed,  i.  642. 
proof  of,  iii.  246-254. 

See  title  Loss,  Vol.  Ul. 

LOSS  OR  DESTRUCTION, 

of  paper,  how  proved,  ii.  553. 

See  same  title,  Vol.  n. 

LOST  SECURITIES, 

secondary  evidence  of,  i.  596. 

LOTS, 

sale  of  property  by,  iii.  358. 

LOTTERY, 

books  relating  to,  inspection  of,  ii.  311. 

LUCID  INTERVAL, 

nature  and  proof  of,  iii.  605. 

LUNACY, 

inquisition,  evidence  of;  ii  51,  75,  266. 

LUNATICS, 

who  are  such  and  incompetent  as  witnesses,  i.  9,  10. 
marriage  of,  invalid,  ii.  91,  iii.  599. 

See  same  title,  Vol.  II. 

LYING  IN  PRISON, 

an  act  of  bankruptcy,  iu.  643. 


Iff. 

MACHINE, 

copy  by,  not  admissible  as  original,  i.  581. 

MAGISTRATE, 

'preliminary  inquiry  before  as  to  competency  of  witness,  i.  11-13,  20. 
acquiescence  in  statements  by  or  before,  i.  445,  446. 
confessions  before,  i.  446,  534,  535. 

See  title  Bea/rsay  viii,  ix.  Vol.  I. 
remarks  by  accused,  made  before,  i.  446,  534. 
attendance  of  witnesses  before,  ii.  841,  842. 
meaning  of  term  in  statutes,  ii.  585. 

MAHOMETAN, 

how  sworn  as  witness,  i.  17. 

MAIMING, 

justification  of]  iii.  620. 

MAKER, 

of  a  note,  competency  of,  iii.  187,  227. 

MALICE, 

presumption  of,  i.  632,  633,  iii.  669,  660,  561. 
how  proved  and  disproved,  i.  632. 
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MALICE — continued. 

in  criminal  casea,  768  ei  seq.  835. 
proof  of  in  action  for  malicious  prosecution,  iiL  572. 

MALICIOUS, 

trespass  act,  justification  under,  iii.  520. 

MALICIOUS  ARREST, 

evideQce  in  action  for,  iii.  ST^-SIT. 

MALICIOUS  PROSECUTION, 

in  action  for,  deposition  before  magistrate  admissible,  i.  632,  633. 
evidence  of  plaintiff's  character,  how  far  admissible,  i.  761. 
evidence  in  action  for,  iii.  567-573. 

See  same  title,  Vol.  II. 

MALICIOUS  SHOOTING, 

on  charge  of,  proof  of  other  shooting,  i.  7  78. 

MANOR, 

existence  or  custom  of,  how  proved,  i.  218  ei  seq. 
documents  relating  to,  when  admissbUe,  i.  236. 

MANSLAUGHTER, 

proof  of  assault  with  intent  to  commit,  i,  832,  833. 

may  be  convicted  of  on  an  indictment  for  murder,  i.  831-S33,  ii.  56-58. 

acquittal  of,  and  its  effect,  ii.  121. 

MAP, 

when  admissible  as  reputation  on  question  of  boundary,  i.  236. 
annexed  to  ancient  deed,  evidence  of  possession,  i.  282. 

otherwise,  if  not  connected  with  acts  of  ownership,  i.  282,  283. 

MARK, 

signature  by,  proof  o^  ii.  492,  500. 
postmark,  proof  of,  ii.  609. 

MARKING, 

how  far  evidence  of  property,  iii.  654. 

MARRIAGE, 

proof  of,  in  criminal  cases,  i;  96,  452,  453. 

See  title  Marriage,  Vols.  I,  II  and  IH. 

MARRIED  WOMAN.    See  title  Husband  and  wife,  Vols.  I  and  II. 

MARTIAL, 

court,  effect  of  sentence  of,  ii.  102. 

MASTER  AND  SERVANT,  iii.  390,  402,  414,  416. 

MASTER'S  OFFICE, 

book  from,  how  far  evidence,  ii.  289 

MEANING 

of  terms  in  contract,  ii.  793, 

MEASURES,  LEGAL, 

when  judicially  noticed,  i.  622. 

MEDICAL  MEN, 

communications  to,  not  privileged,  i.  136. 
except  by  statute,  i.  136-138. 
opinion  of,  when  admissible,  i.  778,  781. 

ofunprofessional  witnesses,  when  admissible  on  question  of  insanity:  Dewitt  r 
Early,  17  N.  T.  Rep.  340. 

See  Index  to  Vol.  II. 
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MEMORANDUM, 
•    to  refresh  memory  of  witness,  i.  585. 

not  itself  evidence,  i.  400,  585,  586. 
in  giving  testimony  of  witness  on  former  trial,  i.  395-400. 

See  late  case,  EusselJ  v.  Hudson  R.  B.,  17  N.  Y.  Rep.  134. 
under  Statute  of  Frauds.    See  title  Frauds,  Statute  of,  Vol.  III. 

See  same  title,  Vol.  II. 

MEMORIAL, 

when  admissible  to  prove  registered  deed,  i.  580,  iii.  618,  619. 

MEMORY, 

refreshing  as  to  handwriting,  ii.  614. 

MERCHANT'S  BOOK.     See  title  Book  of  Account,  Vol.  L 

MESNE  PROCESS, 

action  for  escape  on,  iii.  el8,  699-101. 

MESNE  PROFITS, 

evidence  in  action  for,  iii.  622-625. 

See  title  Judgment,  &c.,  Vol.  II. 

METES  AND  BOUNDS, 
when  not  triable,  iii.  581. 

MIDWIFE, 

declarations  by,  inadmissible,  i.  213. 

MINER'S  JURY, 

when  referred  to,  decision  binding,  i.  511. 

MINISTER, 

accounts  of,  when  evidence,  iii.  411. 
nature  and  effect  of  as  evidence,  ii.  292. 

MINUTES  AND  ENTRIES, 
of  record,  of  court,  ii.  355. 

See  same  title.  Vol.  II. 

MISDEMEANOR, 

amendments  in,  when  allowed,  i.  813,  892,  893. 
expenses  of  prosecution  for,  ii.  831,  838. 

MISDESCRIPTION, 

of  witness,  in  treason,  objection  when,  i.  91. 

MISNOMER, 

plea  of  under  old  practice,  iii.  436,  483. 

MISREPRESENTATION, 

a  defence  to  action  on  policy,  when,  iiL  268,  214,  216. 

MISTAKE, 

of  fact,  admission  under,  effect  of,  i.  462,  463. 
of  law,  i.  462. 
in  accepting  bill,  iii.  119. 
money  paid  under  mistake  of  fact,  iii.  420,  421. 
of  law,  iii.  420. 

See  title  Mistake,  Vol.  II. 

MITIGATION, 

evidence  in,  in  action  of  adultery,  iii.  528. 
in  action  of  trespass,  iii.  518. 

in  trespass  to  property,  iii.  506. 
in  defamation,  iii.  564. 
in  trover^  iii.  548. 

MODUS, 

when  and  how  proved,  i.  228,  233,  iii.  415. 
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MOLLITER  MANUS  IMPOSUIT, 

evidence  in  support  of  plea  of,  iiL  518-521. 

MONASTERY, 

list  of  possessions,  custody  o^  ii.  441. 

MONEY, 

what  Jeemed  such,  i.  825. 

allegation  of  payment  in,  how  supported,  i.  825. 

counts,  action  brought  on,  iii.  399,  400. 

had  and  received,  action  for,  iii.  183-186,  193,  194,  417.' 

paid,  action  for,  iii.  423. 

lent,  action  for,  iii.  426. 

See  title  Money,  VoL  III. 

MONUMENT.    See  title  Hearsay,  Tol.  I. 

MORAVIAN, 

affirmation  hy,  effect  o^  i.  21. 

MORE  OR  LESS, 

meaning  of  term,  iii.  359. 

MORTGAGE.    See  title  Presvmptions  and  Presumptive  Evidence,  Vol.  I,  and  see  Mtrigage, 
Vol.  II. 

MORTGAGEE, 

attornment  to,  iii.  289. 

may  sue  for  use  and  occupation,  when,  iii.  289. 

ejectment  by,  iii.  618,  619. 

liable  on  covenants,  when,  iii.  467. 

See  titles  Mortgagee,  Mortgagor,  Vol  III. 

MURDER, 

previous  thereto,  admissible,  i.  633,  113. 

See  titles  Mwder  and  Presumptions,  dkc.  Vol.  I,  and  Murder,  Vol.  II. 

MUTUAL  ACCOUNTS, 

under  the  Statute  of  Limitations,  li.  457. 
credit,  iii.  247,  648. 


N. 


NAME, 

answering  to,  admission  of,  i.  437. 
assuming,  effect  of,  i.  459,  460. 

NATURALIZATION, 

record  of,  when  conclusive,  i.  581,  ii.  156.  259. 
acts  of  citizenship,  when  evidence  of,  i.  666. 
certificate  of,  conclusive,  ii.  156,  259. 

NAVY  OFFICE, 

bools  of,  how  far  evidence,  ii.  287,  288. 

NEGATIVE, 

when  not  necessary  to  be  proved,  i.  816  -820. 
and  when  necessary,  i.  820-823. 

See  title  Onus  Probandi,  Vol.  I. 

NEGLIGENCE, 

when  presumed,  i.  633,  812. 
when  not  presumed,  i.  605,  812. 
what  admitted  by  payment  into  court,  i.  792. 
proof  of,  i.  826. 

NEIGHBORHOOD, 

declarations  in,  when  admissible,  i.  241. 
in  cases  of  riot,  i.  207. 
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NE  UNQUES  EXECUTOE, 

evidence  upon  issue  joined  on  plea  of,  iii.  668. 

NEUTRALITY, 

warranty  of  compliance  with,  iil  267. 

NEW  ASSIGNMENT, 

effect  of  on  declaration,  iii.  512. 
admission  by,  iii.  506,  507,  513,  519,  520. 

NEWSPAPER, 

contents  of,  how  proved,  i.  580. 

when  notice  to  insurers,  i.  602. 

proof  of  publication  ofj  iii.  552,  553. 

communication  to,  proof  of,  iii.  554. 

admissible  when  in  libel,  iii.  564. 

when  notice  of  dissolution  in,  sufiBcient,  ii.  276. 

NEW  TRIAL.    See  same  title.  Vol.  II. 

NICKNAME. 

when  may  be  shown  to  explain  will,  ii.  716. 

NIL  DEBIT, 

proof  in  support  of  plea  of,  iii.  481,  482. 

NIL  EABUIT, 

plea  of  in  replevin,  iii.  493. 

NISI  PRIUS  RECORD, 

evidence  of  trial  and  recovery,  iL  362. 

NOLLE  PROSEQUI, 

to  render  aceompliee  competent,  i.  108. 
entered  by  attoruey-general,  effect  of,  iii.  568. 

See  same  title,  Vol.  II. 

NOLO  CONTENDERE, 

plea  of  not  evidence  in  civil  suit,  i.  461,  ii.  5t 

NOMINAL  DAMAGES.     See  title  Domasres. 

NON-ACCESS, 

proved  by  reputation,  when,  i.  250,  251. 
ancient  and  modern  doctrine  respecting,  iii.  600,  601. 
not  provable  by  husband  or  wife,  i.  87,  95. 
declarations  respecting,  iii.  602. 
period  of  gestation,  iii.  601. 

NON-ASSUMPSIT, 

evidence  under  plea  of,  iii.  437-141. 

NON-ATTENDANCE.     See  same  title,  Vol.  IL 

NON  CEPIT, 

plea  o^  what  it  admits,  L  747,  iii.  491. 

NON  DEMPSIT, 

plea  of  in  replevin,  iiL  492. 

NON  EST  FACTUM, 

plea  of,  what  it  admits,  i.  746. 
evidence  under,  iii.  459,  463,  482,  483. 

NON-JOINDER.    See  titles  Abatement,  Vol  I,  and  Non-Joinder,  VoL  III. 

NON-TENURE, 

to  avowry  for  rent,  admission  by,  i.  748. 
plea  of  in  repleyin,  iii.  492. 

Vol.  in.  56 
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NOTARY, 

his  certificate  of  protest,  evidence  for  himself,  when,  i.  364. 

entries  by,  evidence  when,  i.  349-351. 

protest  by,  attested,  when  evidence,  i.  586,  iii.  224.    ■ 

See  titles  Notary  Public,  NoiariaX  Proiesi,  Vol.  II. 

NOTE.    See  title  Promissory  Note,  Vols.  I,  IT  and  III. 
bought  and  sold,  custom  to  explain,  ii.  190. 

NOT  GUILTY, 

plea  of,  in  trespass  to  real  property,  iii.  504,  505. 
to  goods,  iii.  506. 

NOTICE, 

of  dishonor,  admitted  by  promise  to  pay,  i.  451. 

See  title  Dishonor;  Vol.  III. 
of  special  matter,  i.  139,  144,  745. 
negative  of  when  to  be  proved,  i.  815. 
proved  by  secondary  evidence,  i.  511,  587,  59G. 

See  title  Notice,  Vols.  I,  II  and  III. 

NUISANCE, 

admission  of,  evidence  on  another  trial,  i.  451. 
presumption  as  to,  i.  634. 

NVL  TIEL  REGORD.    See  same  title.  Judgment,  (Sec,  Vol.  IL 


OATH, 

evidence  can  only  be  given  under,  i.  15,  16. 
Vfhat  it  imports,  i.  16-19. 

See  title  Oath,  Vol.  I. 
proof  of  talking  oi^  iii.  620. 
how  adminstered,  ii.  872. 

OBJECTION, 

to  admissibility  of  witness,  when  and  how  tal<en,  i.  97-104 

See  title  Objection,  Vol.  I. 

OBLIGEE, 

indoraement  of  on  bond,  i.  364-369,  iii.  486,  487. 

OBLIGOR, 

indorsement  of  on  bond,  i.  364-469,  iii.  486. 
joint,  when  competent  witness,  iii.  483. 

OCCUPATION, 

action  for  use  and,  ill.  284-300. 

of  tenant  referred  to  in  conveyance,  ii,  738. 

OCCUPIER.     See  title  Hearsay,  v,  viii,  Vol.  I. 

OFFER  OF  COMPROMISE, 

may  be  proved  for  what  purpose,  i.  43 1 , 
as  a  rule,  inadmissible,  i.  426-431. 

OFFICERS, 

appointment  of,  how  shown,  i.  692-594. 

of  corporation,  how  proved  such,  i.  593,  593. 

See  title  Officer,  Vol.  IL 

OFFICIAL  CHARACTER.    See  same  title,  Vol.  IL 

OFFICIAL  COMMUNICATIONS.    See  title  Privileged  Commumcaticns,  Vol.  I, 

OFFICIAL  PAPERS, 

when  evidence  of  shipment,  iii.  231, 

OMISSION.    See  same  title  Vol.  II. 
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OMNIA  RITE  ACTA, 

presumptions  as  to,  i.  CIO,  611,  642  e!  seq. 

Seeaitle  Fresump'.ion,  &c.  Vol.  I. 

ONUS  PBOBANDI, 

on  whom  it  lies,  i.  809,  810. 

See  same  title.  Vol.  I. 

OPINION, 

of  underwriters,  when  admissible,  iii,  270. 
admissibility  of  generally,  i.  778-784. 

of  unprofessional    witness,  on  question  of  insanity.      See   Dewitt  v.    Barly,  17  N.  T. 
Rep.  340. 

See  Index  to  Vol.  II. 

ORDER, 

to  pay  money,  when  proof  of  payment,  i.  673,  67C. 

for  goods,  evidence  of  delivery,  when,  i.  Ii76. 

of  judge,  whether  evidence  of  suit  ended,  iii.  575. 

See  titles  Order  and  Hearsay,  viii.  Vol.  I.    See  also  title  Order,  Vol.  II. 

ORIGINALS, 

to  be  accounted  for,  when,  i.  586. 

OUSTER, 

proof  of,  iii.  583. 

judgment  of,  evidence  in  quo  warranto,  when,  ii.  13. 

OUTSTANDING  DEBTS, 

proof  of,  by  executor,  iii.  675,  67G. 

OUTSTANDING  TERM, 

surrender  of  when  presumed,  i.  673,  iii.  582. 

OWNER, 

of  ship,  when  competent  witness,  iii.  277,  282. 

of  premises,  iii.  622. 

of  rivers,  bridges,  &c.,  i.  647,  648,  iii.  499. 


P. 

PAPERS, 

printed,  admissible  as  original,  i.  580. 

PARDON. 

accomplice,  when  entitled  to,  L  1 07. 

promise  oi,  confession  under,  i.  109,  547. 

effect  of,  i.  22-24. 

how  proved,  when  granted  in  another  state,  ii.  302. 

PARISH, 

certificate,  how  far  conclusive,  1.  478. 
statement  of,  in.  286,  579. 

Sec  titles  Variance,  Vol.  I,  PariiP,  Parklt  Eegvter,  Vol.  II. 

PARISHIONRRS, 

rated,  admissions  by  when  receivable,  i.  487. 

PARLIAMENT, 

debates  in,  privileged,  i.  165. 
proceedings  in,  when  noticed,  i.  620. 

See  same  title.  Vol.  II. 

PAROL  AGREEMENT, 

when  binding  under  Statute  of  Fraudr,  iii.  350. 
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PAROL  EVIDENCE, 

when  admissible,  to  explain,  iii.  291,  586,  655. 

See  title  Farol  Emdeiice,  Vol.  II. 

PARSON, 

ejectment  by.    See  title  Ejectment,  Vol.  IIL 

PARTICULARS, 

of  set-ofiF,  effect  of,  i.  800,  809. 
of  demand,  i.  799-808. 

See  title  Particulars,  Vol.  I. 

PARTIES, 

in  interest,  i.  6  6-7  6. 

to  action,  competency  of,  i.  29-44. 

See  titles  Parties  in  Interest,  Parties  to  Action,  and  Introd.  Chap.  Vol.  I,  a.iii.  Interest,  Vol.  III. 

PARTIES  TO  CONTRACTS, 

may  prove  them  illegal,  i.  119-128. 
or  fraudulent,  i.  129. 

PARTIES  TO  INSTRUMENTS, 

allowed  to  impeach  their  validity,  when,  i.  119-129. 

See  same  title.  Vol.  I. 

PARTNER, 

effect  of  admissions  by  against  others,  i.  493-500. 

See  title  Partner,  Vols.  I,  II  and  III 

PARTNER,  DORMANT, 

protected  by  actual  dissolution,  ii  111. 

PARTNERSHIP, 

admission  of,  i.  425,  iii.  435,  436. 

See  title  Partnership,  Vol.  III. 

PART  OWNER, 

damages  recoverable  by  in  trover,  iii.  548. 

competency  of  in  action  on  policy,  iii.  281-283. 

PATENTS, 

granting  lands,  proof  of,  ii.  301,  302. 

See  same  title.  Vol.  II. 

PAUPER, 

relief  to,  admits  settlement,  i.  451. 

PAYEE, 

action  by  against  maker  or  acceptor,  iii.  172. 

See  title  Bill  of  Exchange,  &c.,  Vol.  III. 

PAYMENT.    See  same  title.  Vols.  I  and  IIL 

PAYMENT  INTO  COURT, 

effect  of  as  an  admission,  i.  788-792. 

See  same  title  Vol.  I. 

PEDIGREE, 

hearsay  admissible  to  prove,  i.  248-281,  iii.  597. 

See  title  Hearsay,  ii,  Vol.  I. 

PEER, 

can  give  evidence  only  on  oath,  i.  15. 

PENALTIES.     See  title  Debt,  Vol.  IIL 

judgment  for  a  penalty,  as  a  bar,  ii.  150. 

PERAMBULATIONS, 

hearsay  as  to,  when  admiasible,  i,  234,  235. 
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PBRFORMANCB.    See  same  title,  Yol.  II. 

PERILS  OF  THE  SEA, 
loss  by,  iii.  249. 

PERJURY, 

proof  of  malice,  to  show  corrupt  swearing,  i.  T52. 

See  title  Perjury,  Vols.  I  and  II. 

PETITIONING  CREDITOR, 

admissions  by,  when  receivable,  i.  490. 

when  bound  by  proceedings  in  bankruptcy,  i.  464. 

proof  of  debt  of,  iii.  644-662. 

See  title  Assignee  of  Bankrupt,  Vol.  III. 

PETIT  LARCENY, 

conviction  o^  how  drawn,  ii.  144. 

PETIT  TREASON, 

on  charge  o^  may  be  convicted  of  murder,  i.  833. 
effect  of  conviction  or  acquittal,  as  a  bar,  ii.  121. 

PHYSICIAN, 

communication  to,  i.  136-138. 

opinions  by,  when  admissible,  i.  '7 '78-181. 

payment  of  fees  of,  when  to  be  proved,  iii.  533. 

See  Index  to  Vol.  It 

PLACE, 

variance  in  proof  of,  in  civil  cases,  i.  857. 
in  criminal  cases,  i.  890. 

PLEADINGS.    See  title  Admissions,  Vol.  I. 
pleading  over,  effect  of,  i.  793-799. 

See  title  Presumptions,  <S:c.,  Vol.  I. 

PLEA  IN  EQUITY, 

admissibility  and  effect  of,  ii.  67-72. 

PLEl^E  ADMimSTBAVIT, 

evidence  under  plea  of,  iii.  670,  671. 
not  good  here,  25  "Wend.  415. 

See  title  Executor,  VoL  III. 

POLICY  OP  INSURANCE, 

adjustment  on,  effect  of,  i.  478. 
admission  by  person  interested,  i.  486. 
by  payment  into  court,  i.  789. 

See  same  title,  Vols.  II  and  III. 

POLL-BOOK, 

for  what  purpose  admissible,  iL  289. 

POPE'S  BULL, 

when  evidence,  iu  278,  iii  477. 

PORTS, 

noticed  judicially,  i.  626. 

POSSESSION, 

evidence  of  title,  i.  603. 

to  real  property,  i.  646,  647. 

to  personal  property,  i.  646,  647. 

See  title  Possession,  Vols.  I  and  III. 
of  writings.      See  title  Possession,  Vol.  II. 

POST, 

presumption  from  course  o^  i.  602. 
offer  of  sale  by,  iii.  374. 
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'POST—continmd. 

remittance  by,  iii.  441. 
postmark,  proof  of,  iii.  216. 

POST  BILL, 

entry  on,  how  far  eridence,  ii.  548,  549. 

POSTEA.    See  same  title,  Vol.  II. 

FOST  LITAM  MOTAM, 

declarations  inadmissible,  i.  245. 

POSTMARK, 

opinion  as  to,  i.  1&0. 
how  far  evidence,  ii.  294. 
how  proved,  ii.  458,  609. 

POST  MORTEM  INQUISITIONS.    See  title  Inquisitions,  Vol.  II. 

rOST-OFFICE, 

inspection  of  books  of,  ii.  311. 

POWER.    See  same  title,  and  Power  of  Attorney,  Vol.  IL 

PRACTICE.     See  same  title.  Vol.  IIL 
putting  off  trial,  ii.  S&9,6t  seq. 

PREAMBLE, 

in  private  statute,  evidence  when,  ii.  214. 

PRESCRIPTION, 

proof  of,  as  to  right  of  common,  iii.  495. 

See  titles  Prescription,  Prescriptive  SigJits,  Vol.  I. 

PRESENTATION, 

reputation  not  admissible  to  prove  right  of,  i.  232. 

See  title  Ejectment,  Vol.  III. 

PRESENTMENT, 

by  homage,  proof  of,  i.  241. 
of  bUl,  iii.  181-210. 

PRESIDENT  OP  UNITED  STATES, 
requisition  by,  effect  of,  ii.  161. 

PRESUMPTIONS  AND  PRESUMPTIVE  EVIDENCE,     See  same  title,  Vols.  I  and  IIL 

PRIEST, 

confession  to,  not  privileged,  i.  ISI. 
privileged,  where,  i.  137,  138. 

PRINCIPAL, 

not  named,  when  may  sue,  iii.  377. 
when  liable  for  trespass,  iii.  500. 

PRINCIPAL  AND  ACCESSORY.     See  same  title.  Vols.  I  and  II. 

PRINCIPAL  AND  AGENT.    See  title  Agent,  Vol.  IL 

PRINCIPAL  AND  SURETY, 

admissions  by  principal,  effect  of,  i.  525,  526. 
by  surety,  effect  of,  i.  497. 

Sec  same  title.  Vol.  II. 

PRISON  BOOK 

how  far  evidence,  ii.  289. 

PRISONER.    See  same  title,  Vol.  I,  and  titles  Examination,  Deposition,  Vol.  II. 

PRIVATE  ACTS,  PRIVATE  EIGHTS.    See  Vol.  L 
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PBIVILEaED  COMMUNICATIONS.     See  same  title,  Vols.  I  and  III. 

PRIVILEGE  OF  "WITNESS.    See  same  title,  Vol.  II 

PRIVY, 

admissions  of,  bind  when,  i.  413,  526,ggl. 
wiien  bound  by  judgment,  ii.  12-14. 

PRIZE, 

judgments  o^  and  their  efifeot,  ii.  99. 

See  title  Admiralty,  Vol.  II. 

PROBABLE  CAUSE.    See  titles  Malldous  Arrest,  Malicious  Prosecution,  Vol.  III. 

PROBATE.    See  same  title.  Vol.  IL 

PROCESS, 

sutlicient  to  avoid  Staiute  of  Limitations,  iii.  449,  450. 
See  same  title,  Vol.  II. 

PROGHEIN  AMT, 

admissions  by,  effect  of,  i.  485. 

PROCLAMATION, 

to  be  noticed  judicially,  i.  619. 

how  far  admissible  as  evidence,  ii.  275. 

of  fine,  how  proved,  ii.  350. 

PROCTOR, 

entry  by  deceased,  i.  336. 

PRODUCTION, 

of  documents  from  proper  custody,  i.  6,  310. 

PRODUCTION  OP  WRITINGS.     See  same  title.  Vol.  IL 

PROMISE, 

revived  under  statute,  iii.  451-456. 

PROMISSORY  NOTE.    See  title  Bais  of  Exchange  and  Promissory  Notes,  Vols.  I,  II  and  III. 

See  same  title,  Vol.  IK 

PROPERTY, 

found  in  consequence  of  confession  improperly  obtained,  i.  554. 

PROPOSAL  IN  WRITING, 

when  admissible,  L  579,  ill  412. 

PROSECUTION, 

competency  of,  i.  58-63. 

PROTECTION  OP  PUBLIC  OFFICER.    See  same  title.  Vol.  II. 

PROTEST.    See  same  title,  Vols.  II  and  HI. 

PROTHONOTARY'S  BOOK, 

how  far  evidence  of  judgment,  iL  355. 

PUBLICATION, 

of  libel,  presumed  when,  i.  633. 

PUBLIC  DOCUMENTS,  (not  judicial)    See  same  title,  Vol.  IL 

PUBLIC  MATTERS, 

definition  and  hearsay  as  to,  i.  217,  235. 

See  title  Hearsay,  i.  Vol  I. 

PUBLIC  OFFICE, 

presumption  as  to  course  of,  i.  645. 
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PUBLIC  RIGHTS, 

definition,  &c.,  i.  217,  241. 

PUBLIC  RUMOR, 

■when  may  be  shown,  i  113,  180. 

PUBLIC  WAY, 

presumption  as  to,  i.  650. 

PUBLIC  WRITINGS  AND  BOOKS.    See  same  title,  Tol.  II. 

PURCHASER.    See  same  title.  Vol.  lU. 

PUTTING  OEF  TRIAL.    See  same  title,  Yd.  II. 


a. 


QUAKERS, 

may  affirm,  i.  21,  22. 
marriage  of,  iii.  525. 

QUANTUM  MERUIT.    See  title  Common  Counts,  Tol.  III. 

QUARTER  SESSIONS.    See  same  title,  Tol.  II. 

QUESTION, 

to  prisoner,  wUl  not  exclude  confession,  i.  559. 

See  title  Leading  Question,  Yd.  IL 

QUIET  ENJOYMENT, 

breach  of  covenant  for,  iii.  465. 

QUIT  RENT, 

presumed  paid  from  lapse  of  time,  I  673. 

QUO  WARRANTO, 

judgment  on  how  far  admissible,  iL  268. 


E. 

RAPE, 

the  fact  of  a  complaint  made,  admi.ssible,  i.  184. 
See  title  Rape,  Yols.  I  and  II. 

EASURE, 

effect  of,  and  presumption  as  to,  i.  606,  607,  675,  iii.  461. 

in  bill  or  note,  iii.  152. 

in  policy,  iii.  233. 

in  old  writings,  effect  of,  ii.  482,  et  seg. 

RATE-BOOK, 

entries  in,  effect  of;  i.  307,  310. 
how  far  admissible,  ii.  291. 

RECEIPT, 

may  be  contradicted  or  varied  by  parol,  i.  474-477. 

See  title  Receipt,  YoJs.  I,  II  and  III. 

RECEIPTOR, 

his  interest  in  goods  levied  on,  i.  647. 

has  no  right  of  action  for,  i.  647  f  but  see  Miller  v.  Adsit,  16  Wend.  336. 

in  action  against,  proof  required,  ii.  377. 

EECEIYER, 

of  insolvent  corporation,  proof  by,  ii.  400. 
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EECITAL, 

in  deed  evidence  of  pedigree,  i.  255-25T. 
of  one  deed  in  anotlier,  i.  471,  413. 
in  act  of  Parliament,  iii.  597. 
in  letters  of  administration,  iii.  665. 
See  same  title,  Vol.  II. 

EBCOGNIZANCE, 

of  witness  to  appear  on  trial,  ii.  834. 

RECORD, 

admissions  on,  effect  of,  i.  785. 

See  title  Record,  Tols.  I  and  II. 
evidence  in  action  for  contribution,  iii.  424. 

RECORDED  DEEDS  AND  INSTRUMENTS, 
proof  of,  ii.  582-595. 

RECORDS  AND  BOOKS, 

in  public  ofiioes  in  other  states,  proof  of,  ii.  445. 

RECTOR, 

entries  by,  when  admissible  for  successor,  i.  336,  337. 
former,  proper  custody  of  books  of,  ii.  439. 

REDEMPTION,  EQUITY  OP, 

when  bound  by  adverse  possession  by  mortgagee,  i.  679. 
time,  how  computed,  i.  679,  680. 
presumptive  bar,  how  repelled,  i.  680,  681. 

RE-EXAMINATION.     See  same  title,  Tol.  II. 

REFUSAL, 

to  accept  bill,  proof  of,  iii.  210. 
goods,  iii.  387. 

REGISTER, 

of  ship,  what  evidence  of,  iii.  240,  241. 
parish,  as  evidence,  iii.  597. 

See  same  title.  Vol.  II. 

RELATION, 

of  assignment  by  bankrupt,  iii.  631,  632. 

RELATIONS, 

declarations  of,  in  matters  of  pedigree,  i.  248-281. 

See  title  Hearsay,  Vol.  I. 

RELATIONSHIP, 

of  declarant  necessary,  to  let  in  declarations  in  matters  of  pedigree,  i.  271,  275. 

RELEASE, 

of  co-defendant  in  trover,  effect  of,  iii.  543,  544. 

See  titles  Interest,  Release,  Vol  III. 

RELEVANCY, 

evidence  confined  to  issue,  i.  732-777. 

See  titles  Relevancy  and  Evidence,  Vol.  I ;  see  also  Relevancy,  Vol.  II. 

RELIGIOUS  BELIEF, 

degree. of,  requisite  in  witness,  i.  19-21. 

to  admit  dying  declarations,  i.  287,  288,  298. 

RENT.    See  titles  Use  amd  OccwpaUon  and  Ejectment,  Vol.  III. 

RENT  ROLLS, 

ancient,  evidence  of  ownership,  i.  282. 
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REPLEVIN, 

when  variance  is  not  material,  i.  827,  828. 

See  same  title.  Vol.  111. 

effect  of  recovery  in,  as  a  bar,  ii.  115,  116. 

REPLY, 

right  of,  in  trespass,  iii.  60.^. 

evidence  in,  how  far  limited,  ii.  912,  et  seq. 

REPRESENTATIONS, 

to  insurer,  proof  of  truth  of,  iii.  268,  274,  276. 

REPUBLICATION, 

of  will,  how  made,  iii.  GIO. 

REPUTATION, 

public,  when  admissible,  i.  217,  iii.  598. 

See  tide  Beputaiion,  Vol.  I. 
when  verdict  admissible  as,  ii.  17. 

REPUTED  OWNERSHIP, 

general  opinion  admissible  as  to,  i.  173-180. 
from  possession,  i.  603,  64*)  et  seq.,  iii.  633. 

REQUEST, 

evidence  of,  in  action  for  money  paid,  iii.  423,  42-1. 
for  work  and  labor,  iii.  413. 

RESALE, 

of  goods,  effect  of,  iii.  410,  411, 

BES  GESTJS, 

declarations  part  of,  when,  i.  185  ei  seq. 

See  title  Hearsay,  Vol.  I ;   17  N.  Y.  Rep.  131. 

RESIDUARY  LEGATEE, 

not  competent  witness,  when,  iii.  667. 

BES  INTEB  ALIOS  ACTA,  i.  748. 

See  titles  Hearsay,  Presumptions,  &c..  Vol.  I. 

RES  JUDICATA.    See  title  Judgments,  Decrees,  &c..  Vol.  II. 

RESOLUTION, 

at  public  meeting,  how  proved,  i.  591. 
of  Parliament,  not  evidence,  ii.  274. 

RESTS, 

in  accounts,  when  allowed,  iii.  423,  429. 

RETAINER, 

of  attorney,  proof  of,-  iii.  305. 
of  assets  by  executor,  iii.  675. 

RETURN, 

of  deputy,  binds  sheriff,  i.  521. 

See  title  Beiurn,  Vols.  II  and  III. 

RETURN  TO  WARRANT, 
how  far  conclusive,  ii.  288, 

REVENUE  OFFICER, 

appointment  of,  presumed,  when,  i.  592. 

REVERSION, 

when  assets,  iii,  469. 

descent  of,  how  proved,  iii.  469. 

REVOCATION, 

of  will,  how  made,  iii.  &07-61O, 
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REWARD, 

confussion  under  promise  of,  i.  551. 

RIGHT, 

to  begin  at  trial,  i,  809  ci  acq. 

RIGHTS.     See  titles  Eights,  Hearsay,  Vol.  I. 

.RING, 

engraving  on,  when  aclmisoible,  i.  2C0. 

RIOT, 

declarations  of  co-rioters,  i.  209. 

allegation  of  ijlaco,  material,  when,  i.  205,  206. 

conviction  or  acquittal  of,  as  a  tar,  ii.  121. 

ROAD, 

repairs  to,  liabilitj'  for.  i.  232-234. 
right  to,  presumed  from  user,  i.  650,  656,  ili.  500-512. 
extinguished  by  non-user,  i.  651. 

ROBBERY, 

recent  complaint  of,  admissible,  i.  1 84. 

not  proved  by  dying  declarations,  i.  281. 

ou  charge  of,  may  be  convicted  for  larceny,  i.  831. 

RULE, 

of  court  proved  by  office  copy,  iii.  331,  332. 
how  proved,  ii.  379,  380,  414. 

See  same  title,  Vol.  II. 

EUIIOR.     See  title  Public  Eumor,  Vol.  I. 

s. 

SALE, 

in  action  for  sale  of  goods  by  sample,  what  admitted  by  payment  into  court,  i.  791. 
of  unwholesome  food  by  servant,  i.  G34. 

See  title  Sale,  Vol.  IIL 

SAMPLE, 

sale  of  goods  by,  iii.  380,  381. 

See  titles  Goods,  Sale,  Vol.  III. 

SANITY, 

evidence  of,  iii.  604-606. 

See  title  Iiisaniiy,  Vol.  II. 

SCHOOL, 

sentence  of  expulsion  against  teacher,  effect  of,  ii.  106,  146. 

SEAL, 

what,  judicially  noticed,  i.  C24,  625. 

opinion  admissible  as  to  genuineness  of,  i.  780. 

txjrn  from  deed,  iii.  462. 

See  Inirod.  Chap.  Vol.  I,  and  title  Seal,  Vol.  II. 

SEALING, 

of  deed,  what  deemed  to  be  such,  ii.  454-157. 

See  title  Scaling,  Vol.  1 1. 

SE.^MEN, 

receipt  by  for  wages,  effect  of,  1.  474,  475. 

See  same  title,  Vol.  II. 

SEARCH  FOR  "WRITINGS, 

a  condition  to  admissibility  of  secondary  evidence,  i.  5,  6. 
search  for  lost  writings,  i.  578,  589,  595-597. 
what  sufficient,  ii.  556,  557. 
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SEAWORTHINESS, 

presumption  as  to,  i.  629. 

an  implied  condition  in  policy,  iii.  277. 

SECONDARY  EVIDENCE, 

rulca  as  to  exclusion  of,  i.  5G1-591. 

See  same  title,  Vol.  I,  and  titles  Farol  Evidence,  Writing,  Vol.  II. 
of  lost  bill,  iii.  151,  158. 
of  bond,  iii.  483. 

See  title  Secondary  Evidence,  Vol  II. 

SECRETARY, 

of  company,  possession  of  document  by,  524. 

SEDUCTION, 

in  action  for,  how  far  evidence  of  character  admissible,  i.  f60. 
evidence  to  support,  and  damages,  iii.  530-533. 

SEIZIN, 

proof  of,  iii.  470,  595,  596. 

SENTENCE.    See  same  title,  Vol.  II. 

SEPARATE.  VERDICT, 

renders  one  defendant  competent,  when,  i.  51,  56. 

SEPARATIST, 

affirmation  of,  in  lieu  of  oath,  i.  22. 

SERVANT, 

declarations  of  not  admissible  to  prove  pedigree,  i.  210. 
authority  of  to  warrant  thing  sold,  when,  iii.  390. 
to  contract,  iii.  402,  414,  416. 

SERVICE, 

constructive  performance  of,  iii.  414,  416. 
of  notice  to  produce,  ii.  520,  525,  527. 
of  subpoena,  ii.  818. 

SESSIONS, 

judgment  by,  effect  of,  ii.  IGI. 
proceedings  at,  how  proved,  ii.  398. 

SET-OFF, 

how  far  admitted  by  particulars  of  demand,  i.  800. 
particulars  of.  i.  809. 
when  allowed,  iii.  317,  653. 

SEWERS.    See  title  Sewers,  Vol.  III. 

SHARES, 

in  company,  admission  as  to  holding,  i.  425. 

SHERIFF, 

appointment,  presumed  from  acting  as,  i.  592-594. 
book  of,  not  noticed  judicially,  i.  623. 
admissions  of  under-sheriff,  evidence  against,  when,  i.  521. 
See  title  Sheriff,  Vols.  II  and  III. 

SHIP, 

unseaworthiness  of,  when  presumed,  i.  629. 
loss  of,  when  presumed,  i.  642. 

See  title  Ship,  Vols.  II  and  III. 

SHIPBUILDER, 

opinion  of,  aa  to  scaworthineaa  of  ship,  iii.  277. 

SHIPMENT, 

of  goods,  how  proved,  iii.  237. 
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SHIP  OWNER, 

limit  ofliability  of,  iii.  322. 
liable  for  money  lent,  iii.  428. 

SHOOTING,  MALICIOUS, 

Ijroof  of  previous  shooting  admissible,  i.  772. 

SHOP-BOOK, 

of  tradesman,  when  inadmissible,  i.  370. 

See  title  Book  of  Account,  Vol.  L 

SIGNATURE, 

to  entries,  what  sufficient,  i.  346. 

to  bill  or  note,  when  admitted,  i.  791. 

See  titles  Statute  of  Frauds,  Bills  of  Exchange,  &c.,  Vol.  III. 

SKILL, 

opinion  as  to  matters  of,  admissible,  i.  778-784. 

SLANDER, 

proof  of  material  part  of  words,  snfSoient,  i.  827. 

See  titles  Slander,  Vols.  I,  II,  and  Defamation,  Vol.  III. 
when  sustainable  on  ground  of  special  damage.    See  Terwilliger  v.  "Wands,  and  'Wflson  v. 
Goit,  17  N.  Y.  Rep.  54,  442. 

SLAVERY, 

incapacitates  witness,  i.  8. 
presumption  of,  from  color,  i.  603,  665. 

SLIP, 

order  of  names  in,  and  representations  at  time  of  inserting,  iii.  276. 

SOCAGE, 

guardian  by,  iii.  613. 

SOLVIT  AD  DIEM, 

plea  of,  how  supported,  i.  675,  676,  825. 

SON  ASSA  ULT  DEMESNE, 
evidence  of,  iii.  513,  519. 

SOUND  LIST, 

how  far  evidence,  il  303. 

SOVEREIGN, 

gemble,  may  be  examined  as  a  witness,  i.  15. 
accession,  to  be  noticed  judicially,  i.  619. 
sign  manual,  admissible,  ii.  278. 

SPECIAL, 

damage,  statement  and  proof  of,  iii.  662,  563. 

■  SPECIAL  CASE, 

in  criminal  cases,  ii.  1014,  1015. 

SPECIAL  PLEAS, 

admissions  by,  i.  741  et  seq. 

SPECIALTY, 

debt  on,  iii.  480. 

SPECIAL  VERDICT, 

in  criminal  proceedings,  ii.  1014,  1015. 

SPECIFIC  PERFORMANCE, 

bill  for,  may  ask  to  rectify,  ii.  699. 

STAGE  COACH, 

licenses  for,  how  far  evidence,  iL  287. 
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STAKEHOLDER, 

when  liable,  iii.  420. 

STAMP.    So3  title  Stamj),  Vols.  I  aaj  II. 

STATEMENT, 

rendered  by  agent,  binds  him,  i.  489. 
See  title  Slatement,  Vol.  I. 

STATES.    See  same  title.  Vol.  II. 

STATUTE, 

presumption  as  to,  i.  659. 

public,  noticed  by  court,  i.  G20,  621. 

See  title  Slalute,  Vols.  II  and  III. 

STATUTE  OP  FRAUDS.    See  title  Frauds,  Statute  of,   Vol.  III. 

STATUTE  STAPLE,  STATUTE  MERCHANT.     See  title  Ejeciinsni,  Vol.  IIL 

STEWARD, 

not  privileged  from  answering,  i.  137. 

deceased,  entries  by,  when  admissible,  i.  306,  529. 

STIPULATED  DAMAGES, 

what  considered  such,  iii.  482. 

STOCK, 

sale  of,  evidence  to  show,  iiL  386-388 

STOPPAGE, 

in  trails  it u,  right  of,  iii.  533. 

STRANDING, 

proof  of  loss  by,  iii.  253,  254. 

STRANGERS, 

admissions  by,  evidence  when,  i.  419,  el  seq. 
transactions  with,  admissible  when,  i.  153. 

See  same  title.  Vol.  II. 

SUB-AGENT, 

cannot  recover  against  principal,  iii.  413. 

SUBMISSION.    See  same  title.  Vol.  II,  and  titles  AivarJ,  Ariltrn'kht,  VoU,  I,  TI  and  III. 

SUBPCENA.     See  same  title.  Vol.  II. 

SUBSCRIBING  WITNESS.    See  title  Allestlno  WUmsh,  Voh.  T,  II  and  III. 
competent  to  impeach  instrument,  i.  129. 

See  same  title.  Vol.  IT. 

SUBSTANCE, 

of  issue  only,  need  bo  proved,  i,  824,  825,  iii.  .IGS. 
See  title  Variance,  Vol.  I. 

SUFFERANCE, 

tenant  by,  right  of,  iii.  582,  586. 

SURETY, 

in  replevin  bond,  sufficiency  of,  iii.  691. 

See  title  Principal  and  Surely,  ante,  and  in  Vol.  II, 

SURRENDER  OF  TERM, 
when  presumed,  1.  671-673. 
of  lease,  how  made,  iii.  295-297. 

SURROGATE, 

appointment  as,  when  presumed,  1.  502-504. 
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SURVEY, 

evidence  as  admission,  -when,  i.  528,  529. 
ancient,  liow  far  admissible,  ii.  269,  293. 

See  title  Jitqiasiiion,  Vol.  II. 

SURVEYOR, 

entries  in  boolcs,  admissible  as  reputation,  233,  234. 
declarations  by.  wlien  admissible,  i.  512. 
of  deceased  as  to  boundary,  i.  222-224. 

SURVIVORSHIP. 

presumptions  as  to,  i.  641. 


T. 

TAX.     See  same  title,  Vol.  II. 

TAXATION, 

of  attorney's  bill,  and  proof  of  items,  iii.  306. 

TENANCY, 

admission  as  to  commencement,  i.  443. 

contract  in  writing,  must  be  produced,  wben,  i.  576,  518. 

See  titles  Tenancy,  Tenant,  Vols.  I,  II  and  III. 

TENDER, 

subsequent  demand  of  sum  tendered,  how  supported,  i.  830. 
See  title  Tender,  Vol.  II L 

TENURE, 

rule  in  questions  as  to,  i.  754. 

TERM, 

surrender  of,  when  presumed,  i.  671-673,  iii.  582. 

TERMINI, 

of  road,  proof  as  to,  iii.  511. 

TERRIERS.     See  same  title.  Vol.  IT. 
evidence  of  modus,  iii.  475. 

See  title  Modus,  Vol.  I. 

TESTATOR, 

intention  of,  declarations  when  admissilile  to  show,  i.  180,  181. 

sanity  and  insanity  of,  evidence  of,  iii.  604,  605.    See  Dewitt  v.  Early,  17  N.  Y.  Rep.  340. 

TESTIMONY, 

bill  to  perpetuate,  depositions  in  suit,  iL  213. 

THAMES, 

port  of,  judicially  noticed,  i.  626. 

THEET, 

presumption  of,  from  possession  of  things  stolon,  i.  634-038, 

THREATENING  LETTER. 

in  prosecution  for,  other  letters  admissible,  i.  772. 

TIME, 

averment  as  to,  when  material  and  when  fiot,  i,  854-856,  iii.  357, 

See  titles  Kme,  Variance,  Vol.  I,  and  Time,  Vol,  II, 

TITHE  COLLECTOR, 

entries  by,  against  interest,  admissible,  i.  336. 
proper  custody  of  books  of,  ii.  439. 

TITHES, 

lands  given  in  lieu  of,  hearsay  not  proof  of,  i.  233. 

See  title  Debt,  Vol,  III, 
custody  of  reaeipts  relating  to,  ii.  439,  441. 


896  GENERAL  INDEX 

TITLE, 

private,  hearsay  inadmissible  as  to,  i.  231. 

Kee  title  Title,  Vols.  I  and  IIL 

"TITLE  DEEDS, 

demand  of,  in  trover  for,  iii.  538,  540. 

TOLL, 

statement  of,  amended,  when,  i.  881. 

TOMBSTONE, 

inscription  on,  admissible  in  proof  of  pedigree,  i.  263. 

TORT, 

rule  as  to  variance  in  action  of,  i.  836,  83Y,  853-856. 
waiver  ol^  when,  iii.  404,  413,  41 6. 

TRADE, 

course  of,  proof  as  to,  i.  155. 

See  titles  Usage,  Vol.  II,  and  Trading,  Vol.  III. 

TRANSLATION, 

must  be  made  on  oath,  i.  212. 

See  same  title,  VoL  II. 

TREASON.    See  title  Treason,  Vol.  I. 

TREATMENT  OF  SUBJECT, 

operates  as  an  admission,  when,  i.  450,  451. 

TRESPASS, 

possession  evidence  of  title  to  sustain,  i.  646,  647. 
material  and  immaterial  allegations  in,  i.  856-858. 
see  title  Trespass,  Vols.  II  and  III. 

TRIAL, 

fact  of,  how  proved,  i.  402,  583. 

re-examining  witnesses  on,  parties  absent,  error,  i.  213,  214. 

mode  or  order  of  triiil,  i.  810  ei  seq. 

reception  and  rejection  of  testimony  on,  i.  732  et  seq. 

See  same  title.  Vol  II. 

TROVER, 

action  of,  to  recover  writings,  i.  579. 
what  admitted,  by  payment  of  into  court,  i.  791. 
See  title  Trover,  Vols.  II  and  IIL 

TRUST, 

when  subject  to  execution,  iii.  615. 

created  by  purchasing  lands  with  funds  of  another,  ii.  701-703. 

TRUSTEES, 

by  former  rule,  not  competent  witnesses,  i.  41-43. 
conveyance  by,  when  presumed,  i.  673. 
ejectment  by,  when,  iii.  582. 
of  charity,  sentence  of  deprivation,  effect  of,  ii.  102. 

TRUTH, 

of  words,  may  be  shown,  when,  iii.  563,  5(34. 

TURNPIKE, 

proper  custody  of  accounts  of,  ii.  442. 


IT. 


UMPIRE, 

appointment  and  authority  of,  iii.  332. 
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